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« 144 ¢ Subbaraya Mudaliar v. Kanda- : ! India v. Saminatha Ayyar | 74 28r 
swamy Mudaliar 70 1681 232 ; Sundaram Ayyar v. Muthu- 

126 | Raja Rajcewara Sethupathi ramalingaSethupathy — ,. | 78 308 
Raja of Ramnad v. Titu- 234 | In te Venkatagurunatha 
neelakantam Servei S 72 250 Sastri 29 612 

133 | Ranfaswami . Nayudu v. 236 | The Secretary of State for 

. Krishnaswami Iyer | 71 463 India v. Venkataratnam .. | 78 106 

136 | Rama Patter v. Appukutti .. | 72 139] 245  Arulnanandam v. Arul Pakki- 

137 | Periauayagi Ammal v. A. am 72 134 
Ratnavelu Mudsliar . 76 1042 | 246 | Venkatarama Aiyar v. Elu- 

146 | Koonamavelli Unnara v. Koyi- |! mad Naicker e | 72 464 
parambath Porinkitayil 248 , In re Kottayya 75 768 
Runhi Raman .. | 72 582] 249. Balusami Iyer v. Venkatasami | 

152 | The Crown Frosecutor v, A. | Naicken e|] 75 219 
Duraiswami 79 358] 251 | Prayag Doosjee Varu v. | 

153, A. V. Srinivasalu Reddiar v. Sarangapani Chetty n To be 
Govinda Goundan » | 71 798] — | printed. 

155 | A. R. A. R. S, M. Somasunda- 252 Sheik Muhammad Rowther 
ram Chettiar v. Sundarasa . v. Subba Naicker -~ |72 46 

m Rao,Scindia Saheb e Not 253 Venkatarama Ayyar v. An- 

nU." : reportable namali Chettiar 73 42 

157 |.V. S. Natesa Chettiar v. V. E. 258 ' Varada Chariyar v. Krishnam- 
R.M, Annamalai Chettiar.. | 78 213 | ba Garu 76 78x 

158 | Mall & Co. v. V. A. A. R. 263 Davud Beevi Ammal v, Radha- 

Firm 69 396 krishna.Ayyar "O0 Br 

164 | M. R. Krishnamurth? Iyer v. 259  Maharajulungar Maharaja of 
C. V. Patasuranian Iyer .. | 72 69 | Jeypere wv. Ganga Raja | 

166 | Kandaswami Reddi v. Sup- ‘ Bahadur oe | 72 745 
pam mal E 70 5761 273 | Rarichan v. Damayanti . |72 638 

169 | Venkatachalzpathi Aiyar v. :276 | Utuman Ammal v. Naina 
China Muna  Chakrapani Maliomed Rowther "2 314 

Aiyar 63 844[| 27% | Duraisami Ayyar v. Subraya 

172:| The "Official Assignee of Madras | Ayyar 72 322 
Y. Deraiappa Aiyar alias 279 i Rathanamasarl v. The Secre. 
Krishnaswami Aiyar 4l 1056 tary of State for India .. | 72 214 

174 | Srinath Deivasikamani Nata- 285 | Srinivasan v.  Mntugesa ‘ 
raja Desikar v. Rao Bahadur ; Mndali +. 192 545 
M. R. Govinda Rao 72 5 | 288 ‘ Doraiswamy Iyengar v. K. 

175 | Dhanammal v. Veerareg8 valu Nerayana Iyengar [68 983 
Naidu | 72 335 | 290 | Latifa Bi v. Mottai&mmal .. | 79 rar 

178 | C. Sarvothama *Rao v. Chair- 293 | Gopalaswani Aiyar v. Rama- 
man, Municipal Council, chandra Ayyar "2 137 
Saidapet (| 78 © 619 |. 294 | Krishna Aiyar v. Subramania 

. 190: Inre Venkatatubbier .. | 720 356 Aiyar 172. 154 

ror | Nambia Pillai v. Sudalamuthu 296, In ve Lakshminarayana ..'92 669 

Nadat we | 78 872] 297 In ve Ramaswami Thevan 79. 615 
R. Kuppusami Pillai v. $. 298 , Bhagavauulu v. Seetharama- 
* , Narayanasami Aiyhr " 170. 6707 swami we 158 2» 

195 | Kot@ithoti , Hamid Haji v. : 300 Inre Cholancheti Ayyammagd | 72 515 
Emperor * se 172 381] 30r; Baba Suh v. Hajee-Mohamad 73: 257 
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304 | Subbier v. Moideen Pichai .. 
306 | Secretary Board of Revenue 
y. Ripon Press and Sugar 
Milis Co. Ltd. - 
'309 | Muthu Pillai v. Secretary of 
a Statefor India 
- 312 | Runganayaki Ammal v. Viru- 
pakshi Rao Naidu 
315 | Marimuthu Naidu v, King- 
Em perot 
316 | Deekshathulu v, Chenga 
Reddi E 
317 | Mahalakshmi v. Venkam 
e Setti 
218 
321 
Pantulu 
323 | Ammani Ammal v. Periasami 
Udayan 
330 | Janu Saitv. Ramasami Naidu 
370 | In ve Ramaswaui Mudaliar.. 
"341 | Sri Ramachandra Venkatah- 
narayana v. Narasimha Rao 
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Kondiah v. Emperor -» | 72 616 
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Varassiar 72 62 

Ramanathan Chettiar y, Ven- 
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53 MADRAS LAW TIMES, From July to OCTOBER 1923—contd. 
E riy COBO LORIN: Madras High Court. 
325 5 | Satish Chandrd Chatterji v Aissamma v. Moidin Kunhi 
Kuinat Satish Kantha Roy | 7 39r Beari PT 24 
342 Keskavlàl Brothers and Co. v. Ayyanah Chetty v. P. K. i 
.. Diwanchand and Co. ws | 74 396 Subramania Ayyar m |76 7359 
e349 | Seth Kanhaya Lal v. The Naduvil Edom Karnavan Kelu 
Na'ional Bank of India Ltd, | e Achan v. Cheriya Parvathi i 
l Delhi < 75 . 7 Nethiar we 148 87 
355 | Lal Ram Singh v. The Deputy Etakandam v. Kunhakkar' ...| 76: 197 
. Comm fssioner, Phrtabgar .. | 76 922 Balagurü Naidu v. Muthurath- 
361 | Ma Than Thai v. Ma Pwa nam Aiyar Solos |46 767 
Than 7? | 63 Janoo Hassan v. -Batchu,| e 
$95 | Ananda Mohan Roy v. Gour o% Kamandu 6 752 
i Mohan Mullick 74 499 Rajagopala Naidu v. Rama- 
370 | Mitza Nahomed v. The Official subramania Aiyar ' i 198 
Assignee 77 | 755 Deraiswami v. Chidam bar am | 
372 | Phirozshaw  Bomanjee Petit Pillai 8 46 
.. 1* v. Bai Goolbai- 78 929 Varada Redii v. Srinivasa 
376 | Jamnuabai v. fazalehay. Hep- Mudaliar 2 653 
"tuola e| 77 355 | Kannjappa Mudaliar v. Chin- 
378 | The Maharaja of Kolhapur v. naswami Chettiar’ cae | 28 549 
Shti Bala Maharaj we | 77 1001 Taluk Board, Dincigul v.| | 
389 | Madhavrao v. Raghunath | se] 74 362 Venkataramma Ayyar sd ae 38 
395 | Impérial Bank of India v. Rai 4 Pakkiri Kanni v. Haji Mohom- 
; Gyaw Thu and Co, Ltd. ... 76 9190 mad Manjoor Saheb a | 75 334 
401 | Potlibai y Sorabji Naroji 4158 9961 Neelakandan | Nambudri v. 
498 | Raja Srinath Rai v. Maharaja Vàsadevan Nambudri . 73 104I 
Pratap ` Udai Nath Sahai Karri Bapanna v. Sunkari 
* Deo i To be Yerramma, A 218 
printed. Thateesamina v. The Deputy. 
419 | Champsey Phara Co. v. Jivraj Collector, Cochin 4? 347 
Balloo Co. Ltd. 73 436 | The Vizagapatam Sugar De- 
424 | Seth Kevaldas Tri bhovandas velopment Co. Ltd, v. T.| 
* 'v, Sakerlal Bulakhidas — .. | 78 452 Muthurama Reddi 1.470 866 
430 | Heng Moh & Co. v. Lim Saw Subraya Sampigethaya v. 
Yean 75 287 Krishna Baipadithaya | ...| 78 584 
432 | Kumar Prasanna Deb Raikat Kandaswamy Chettiar v. 
v.Uddhab Chandra Shaha ... | 75 . 556 | Maruda. Pillai O76 701 
433 | Atthuh Harbért | Hallen v. |. ! E. E. Mack v. The M. and $. 

l Frederick Benjamin Speath Not M. Railway Co. Ltd. 49 259 
" ^ "| reported. | Subramanian Chetty v. Laksh- < 
437 ? Isubu Lebbe Marikar Hadjiat maran Chetty . 76 670 

v. Idross Lebbe Marikar T. R. Tawker and Sons v 
Hadjiar Abdul Hamid s ' Not Harsook Doss Choughmull. | 76 124 
. *epcrted, Rangaswamy | Ayyangar v. |. 
438 | The Un ted States Fidelity & i Veeraraghavachaty |. 4146. 1023 
Guaranty Company v. The Basir. ddi Narappa v. King- 
King T" Not Emperor 46 041 
repotled. | Koenthalathammal v. Thanga- 
443 The U United States of America 5A swami Pillai and Soundara- 
< MotorTrucks, Mee in Net thachi 4 890 
reported. Burla Appanta v., Anala 
457 | Brij Narafn Rai v. Mangla 7 Latchayya 79 373 
Prasad Rai "? 689 | Inthe matter of a and Grade . 
462 | Bhimabai v. Municipal Cor- Pleader, Ramachgndrapur... | 49. | 977 
portation Bombay we To te In the mailer of a 1st Grade : 
an printed, | Pleader, Guntur w | Lo te 
. | printed. 
> , Ambi v. Puthéah Kavilakath ,.. | 75 506 
s * ° Anglo Persian Oil Co., Ltd. y. : 
|e. P. S. Tanchapakesa Aiyar .... 46 1011 
wre R. Pe olka Pillai v. M. i 
l : Kunjitapadam | „|79 óg. 
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| M adras High Court. —contd. | | Madras High Couri—concld. . 
110 | Inthe matter ofan Advocate | 191 | Vedala Venkata Subbamma v. 
- | , of the High Court we | 7B 873 Venkamma  » 7 214 
119 | Secretary, Board of Revenue v. I94 |G, G. Jeremiah v. eW. H. 
Arunachalam Chettiar 77 210 Johnson 780 694 
122 Seoretaty, Board of Revenue v. 196 | lCannai Anantbanarayana 
Muniswami Chctty and Ayyar v. Pannai Ramasubba - 
Sons . 77 39° Ayyat 4*0 385 
125 | Vemuri Pitchayya v. Srimath 204 | Kamalammaty. N, Chokalin- 
Rajah varlagadda Atikinee- | gam Asali 78 Ajo 
du 76 750] 203 j Kuppu Ramangdha Ayyer: v. 
126 | Sellappa Coundan v. Masa Thogultva S. Nagendra Ayyat| 76 805 
Naicken | 76 1018] 207 | R. C. Krishnaswami Naidu v. 
130 | Ponnuswamy Ayyar v. Gana- R. Chengaltoya Naidu we | 78 836 
pathy Ayyar we | Tobe 210 ! Thaikkottathi/Kunhunv. King) °  * * 
grínted. Emperor 40. 644 
137 | Paramasiva Thev.r v, Fuluka- 213 | Doraiswami Udayan w. in, g- ° 
ruppa Thevar 77 631 Emperor 7b 987 
146 | Nadepena Appamma v. Sari- 215 ae Sudarsana Rao v. J. A 
palli Chinnaveadu "9 510 Christian Pillai 78 813 
152 | Hajee Shakoor Gani v. Saba- 217 | Aburubammal v. dhe Official . 
pat’ y Pillai 77 70 Assignee cf Madras ed To le 
156 | Besireddi Narappa v. King- printed 
Emperor 76 642] 221 | Lakshmana Ayyangar v. 
I59 | Bachala Peda Somadu v. King Narayana Ayyan gar » |76 786 
Emperor 2 To te 223 | Sukhevadcss  Rimprésad v, l 
< printed, Govindoss Chathurbujadoss | 76 £93 
166 | The Public Prosecutor v. 224 | Manikonda Lingayya v. King. 
Pachiappa Mudali — . 75 “560 Emepror 9| 76 985 
1€8 | Mrs. S, K. Burke v. T. C. W. 225 | Shuumugappa v.  Sangarya a 
Skipp . | Tobe Chetty 74 120 
printed. 227 | Narayana Sav. Balagutuswami 
175 | Najavath Ali v, Mujafar Ali ... | 77 568 N'dar "5 838 
161 | Narayanaswami Chetti v. 230 | The Official Receiver cf South 
' Vellaya Pillai we | To be Arcot v. Perumal Pillai ,'... |. 79 322 
crinted. 231 | Pakkiam Solomon v. Chelliah n 
182 | InreSamachari To te P.llai 75 17 
printed. 234 | Ramachandra Rao v. King- 
184 | Avadayappa Mudaliar v. King Emperor 75 691 
Empetor S01 74 856 | 235 | The Official Assighee of Madras j 
185 | Inve A. X. Smith To be . V. Subramania Ayyar e] 77 740 
prinied 243 Sri Rajah Lakshmikantaraju . tA 
188 | Karuthan Chettiar v, Raman |- Garu v. Sri Rajah Jagan- : 
Chetti 49 340  natharaju Garu 4.177 464 
189 | V. Govindan Nair v. Kuttasseri : 
` Kunhi Krishnan Nair ae Io be * . 
prinied, T 
18 LAW WEEKLY ror NOvEMBER- -DECEMBER, 1623, 
681 "Surapati Roy v. Ram Narayan 696 ; E. N. A. Samu Pattar v, 
Mukerji 193 Official Assignee of the. 
€85 | Premchand  Irdoji v. Solet: , “Property of "V. M. a cia 
Gopalapra A 70 = 856 Chetty & Sons,' 78 — 532 
686 | Ambi ' «liae Subramaniam à 705 | In re Bachala Peda Somgdu.. - To be 
l Patlar v. Puthia Xovi- : printed, 
lakath  Viathan —Sridevi 715 | In ve C. Kunhammad - «eel do be 
. styled Valia 'Llhàmbutatti,,, e 78 4366 printed, 
C89 | Inthe -maiter of a 2nd Grade 717 | Inthe matter of a 1st Grade | l 
Tleader, Ramachandrapur | 9§ 977 . Pleader, Guntur ; To be 
69: | Ramaswamy Reddiar v, d £riniea,, 
.Peria Veera Krdumban .. | 76 * 154 | .y18 | Mrs. K. Burke v. T.C W. | . 
694 | The Public Prosecutor v. Skipp e| Tob? 
e Pachiappa Mudali' -. |75 463 » o| LA ated. 
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928; Raja Indrajit Pratap Baha- 857 |'Pannai Anatithanarayara | 
dur Sahi v. Amar Singh .. | 74 747 Aiyar v. Pinnai Ramasubba 
739 | Vemwi  Pétchayya v. Sri- Aiyar | 78 365 
manth Raja " Y srlagadda 868 Kuppu Ramanadha Iyer v. 
Ankineefu Bahadur Zemin- | Nagendra Ayyar ... |76 fos 
dar’ Gam .| 78 «50 | 870 | Krishnaswemi Naidu Ned 
74? | In re Mahankali Srceram. ulu To be R. Chen_alroya Naidu .. {Y6 — 835 
, -prinied, 874 | Lakshmi Ammal alias Pichai 
713 | In re Samachari = - Te be ÁAiuual v. Alamelu Ammal | 79 325 
printed. | 876 | Lakshmena — lyengar v. . 
747 Maharajah of Jeypore v. N:rayana Iyengar . | 76 ° 7&6 
Raja *Lakshmfharasimha 879 | In re A. B. Smith .| To be 
“Garu 706 269]. brinied. 
752 | Anglo Persian Oil Co., Ltd., 883 | Venkatalakshmi Animal v, 
j v. Panchapakesa Aiyar 76 1011 Sada; iva Aiyar- 76  t6i 
e7571 V. C. T. N. Chidambaram ; 884 | Official Receiver of South 
. Chetti Y. Kandasami ; Arcot v. Perumel Fillai .. | 79 322 
Goundan ' ” 4 155| 886| Inre Mulimayandi Thevan .. | 76 t29 
s67 | Ram Bujhawan. Prosad Singh 887 | Khaji Mir Nzjavath Ali v. 
e v, Nathu Ram 71 933 Kheji Mir Muj«í.r Ali .. 157. 568 
579 | The Secretary, Board of 895 | G.G. Jeremiah v. W.H. Jo u- i 
i Y evenue, i$ud Revenue SOM ^ .. 178 665 
and Settlement (Income- 899 | Inve Ayarvali Pokker . | 74 952 
Tax) v. R. M. A. R. R.M. 903 | A. S. ". Subbaiya Pandaram 
Arnhachalam Chettiar 77 216 v. Mohamed Mustafa Mata- 
780 | Paramasiva Thevar v. cayar -. 1 74 492 
: |, Pulukaruppa Thevar 77? 6314 co7 | Shunmugappa v. Sangarya 
792 | The: Secretary, | Board of Chetty alias . Sangappa i 
Revenue v. Messrs, B. Muni- Chetty 74 1-0 
swami Chetty & Scns 77? 39 | 911 | Sukhevadoss Ramprasad v. 
566 Hajee Shakoor Gani v. Goxindoss Chathurbujadoss 
- Sabapathy Fillai 7 "i^ "^. & Co. : 178 893 
802 | Jai Be:ham v. Kedat Nath 913 | Sti Raja Rommadev:ra ; 
Marwari 69 278 Nagenna Naidu Rah dur 
e 808 | Karuthian Chettiar v. Raman Zemindar Garu v. Ravi , 
. Chetty we To te Venkztappa 46 554 
Zu erinted. 918 | Alcock, Eshdc wn & Company, . 
8239 | Ponnuswany Aiyar v. Limited v. Chicf Revenue | 
, Ganapathy Aiyar $3 To le Authority of Bombay . | 75 292 
l | "E printed, 928 | A. D. Narayana Sa v. Baia- 
818 | In vo Arumuga Gou.dan  ,.. To te guruswami Nadar 70 838 
printed, 933 | Jayamwal v. Madras and 
823 | In the matier of An Advocate | 76 873 Seuthein Malratta Rail- : 
836 bS. Rangish Chettiar v. Anna- wi y Company, Ltd. 78 992 
‘samy Alwar Aiyang r . |79 408 ane ga w Bomznjee Fetit 
837 | Karuthan  (hcttiar v. R, . Bai Goolbai 76 9:9 
M. M. Ramafi Chetti 5D. 340 *g. 16 In n ve Thaikkottahil Kuuheen | 78 644 
$18; Sellappa Goundan v. Masa 949! V. Govindan Nair v, Kutt.s- 
Naicken 76 1018 seri Kunhi Krishnan Nair Tu be 
8.4 R. Gopalakrishna Pilki v. M. printed. - 
| Kunjithapatham Piliai .. | 79 €51 j| 933 Vizegapatem Sugar Develop- 
849 | Burla Appanna v. Ancla RE Ae H d Compeny, Limited, 
choyi 79 372 , T. Muthurameseddi 78 894 
969 bi 16 Manikonda Lingay ya.. |75 485 
(1923) MADRAS WEEKLY NOTES; FROM OCTOBER TO EE AN 
714’ Ma Than Than v. Ma Pwa’] e 519 | Veraprasada Rao v4 Venkata . 
“I Thit- . 77 63 Bhashyasarlu Rao | 70. - Cog 
714 | Baliram Singh v. Seth Na: sin-. 720 | Sobhanadri Ajpa'ao v. 
das 78 5406 ` Empor 74 944 
s6 Mirza Mahom d v ' Oficial l 720 |j Palaguru Naidu v. Muthura- zd 
- | -Assignee . 77 758 ihnam Iyer 76 767 
718° gumar Prasanna Deb Raikat | . 721 | Venkatasubtamaitia : Aiyar v. 
v. ¥ddhab Chan?ra Shaha | 75 556 Sy d Usuk i «+ | 14 1006 
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726 | Sundara Ramanujam Naidu 
v. Sivalingam Pil: ai Vs 542 
731 | Nargyana  Aiyar v. Soath 
Irdian Railway Co. Lid... | 75 260 
732 | Varahaliah v. Venkata Sur- 
yanarayana 75 465 
734 | Sourndra Nath v. H ramba 
Nath es. Lo be 
printed. 
739 | Janoo Hassan v. Patchu | 
Kamandu eO] 78 752 
741 | Etakandan Konhokker v, 
Emperor 78 187 
743 |'Surjimul v. Ananta Lal 74 1029 
745 | Samudi Goundan v. Buddu 
° Goundan "6 647 
749 | Karuthian Chettiar v, Raman 
Chetti | MR Not 
veportalle, 
747 | Venkatachalam ` Pillai v; 
Srinivasa Iyer » (t5 I15 
750 | Kannisa v. Devichund »» 148 390 
753 | Ambi v. Valia Thamburatti.. | 75 £66 
754 | Premchand Ind ji v, Gopa- 
‘lappa eo | 75 876 
755 | Apparao v. Bajitaju o> | 76 61 
756 | Kamaraju v.Gunnayya  .. | 74 1003 
758 | Ayarvali Pokker v. Emperor | 74 952 
701 | Murai Rao v. Balavanth 
Dikshit 1 76 242 
762 | Subramanian v. Lutchman .. | 71] 650 
7.6 | Parvathi Ammal v. Govinda 
Raja 48 896 
7267 | Ramchandra Rao v. Emp eror 565 O91 
703 |*In re Second Grade 
P:eader, Raynachandrapur.. | 7b 977 
770 | Nagter v. Krishnan Chettjiar | 50 830 
772 | Shaw Wallace & Co., v. 
Panchapakesa Iyer .. | 76 roli 
775 | Sellappa Gourdan v. Masa 
Naicken e] 76 1018 
779 | Muhammad Shamsgoya 
Rowther v. Omandu Pillai | 76 76 
790 | Venkataratuam — v. Official 
Rec.iver, Godavari .. | 76 1006 
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Najmunnissa v. Jagmohan .. |73 gig 
Mahabir*Ram v. Rambahadur | 72 625 
Arjun Sahu v. Kelai Rath .. |74 45e 
Rambarai Rai v. Sagina Rai.. | 75 363 
Bansidhar Marwari,v. Indar 

. Narain Singh -- | 78 161 
Narsingh Thakur v. Bishun 
Pargash Singh - e. fev 642 
| Dukhit Ojha v. Janki Singh.. | 71 489 
Damrupat v. Rameshwar ..°| 78 317 
Jai Krishna v. Soghra .. |71 88: 
Medni Prarad Singh v. Nand 
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bhat se | 24 Bom. L. R. 69; 46 B. 541; (1922) A. = 
; . Re(B.} 321 17 
Daulat Bai v, Empcror an | (1923) A. I. R. (L. GAN 25 0r L. T. 335. 600 
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PATNA HIGH COURT. 
First CrviL APPEAL No, 155 OF 1920. 
March, 21, 1923. 
Present :—Sir Dawson Miller, KT., 
Chief Justice, and Mr. Justice Fuster. 

.BHAGW AN LAL—DEFENDAN? No. 8 

APPELLANT 
"E VEYSUS 
RAJENDRA PRASAD SAHI AND OTHERS 
— PLAIN TIAFS—RESPONDENT'S. 

Civil Procedure Code {Act V of 1908), s. 64, 

O. X XT, v. 63— Transfer of Property Act (IV 
of 1982), s. 53—Specific Relief Act (I of 1877), 
S. 42— Execution of decree— Attachment— Aliena- 
tion during attachment, validity of— Fraudulent 
| transfey—Colourable transaction—Claim proceed- 
tngs~~Title suit, nature of—Declaration. 
_ Section 64 of the Civil Procedure Code con- 
templates a claim which remains enforceable 
and.not one which might have been enforceable 
under an attachment which has since come to 
an end. [p. 4, col. 2; p. 5, col. 1.] 

An alienation by the judgment-debtor during 
the pendency of an attachment which subse- 
quently comes to an end, cannot be avoided by, 
a person whose claim arose under a subsequent 
attachment. [p.4, col. 2; p. 5, col. r.] 

Section 53 o the Transfer of Property Act 
contemplates a transfer. of property binding as 
between the parties to it, but one which is void- 
able in the circumstances laid down in the sec- 
tion. f[p.9,col.r.] ` 

If, however, the transaction is merely colour- 
able and not meant to be acted upon between 
' the parties thereis no transfer at all, but merely 


4 fraudulent attempt to avoid a liability. [p. 5,' 


col, 1.] 

+A suit brought under O. XXI, r, 63 of the Civil 

Procedure, Code is a special remedy granted 

. in special circumstances and is not governed by 
the proviso to section 42 of the Specific Relief 

Act. “ip. 10, col, 17] 4 : 


` Appead froma decision of the Subordinate 
Judge, Second Court, “Patna, dated: the 


* roth April 1920. 
RE OM 


Messrs. N. C. Sinha end R, TN. Sahai, 
forthe Appellant. . 

Mr, S. N. Roy, for the Respondent. 

JUDGMENT, " 

Miller, C. J.—1n this care, certain prop- 
erty belonging to Naray: n Prasad Singh 
and other members of his family, who 
ate the first seven defendants in the 
suit, was attached and sold in execution 
of a decree in favour of Bhagwan [Lal 
Hajam, the defendant No, 6. ‘The plaint- 
ifs - claimed that at the time of the 
attachment and sale they had a subsist- 
ing mortgage upon the ‘property, and 
petitioned the Court that the sale should 
be made subjectto their mortgage. ‘Their 
application was dismjssed and the property 
was sold free from the eucumbrance of 
their mortgage. They consequently in- 


stituted the present proceedings praying. 


that the properties sold at the execution 
sale and purchased by Bhagwan Jal 
Hajam, the decre-holder, should be 
deciared subject to the encumbrance of 
their mortgage. 


"ne Trial Court found in favour of the 
plaiutifiS end granted them the relief 
claimed. The defendant, Bhagwan Lal, 
the purchaser, has appealed from that 
decision. : n» 

Rajendta Prasad Sahi and others, the 
plaintiffs in the suit, are members of a 
joint tamily residing at Phatra in tle 
Muzaffarpur District: where they catry 
on” business as Zemindars and fhoney- 
lenders. The defendsnts Nos. x to 7 
Narayan Prasad Singh and other members 
of bis family, who 


may  eonvefientily 


——— on P 
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be referred to as the Singh defend- 
ants, are Zemindars and cultivators re- 
siding at Jilanichak in the Patna District 
where at one time théy owned consider- 
able property. Bhagwan Lal Hajam, the 
de‘endant No.8, whois theappellint before 
us, ẹ Tes des at Mahendru in Patna Cty. 
He belongs to the barber caste, but also 
does, some business in money lending. 

In the yerr «892, the father of the 
fixst defendant, Narayan Prasad Singh, 
executed a mortgage infavour of Bhagwan 
Lals father, hypothecating certain prop- 
erty other than that which is tbe 
subject-matter of the present suit, to 
secure an advance of Rs. I,000 carrying 
compound interest at 2 per cent. per 
mensem with quartely rests. Ten years 
latter, in January 1902, a suit was in- 
stituated against the Singh defendants to 
enforce the mortgage. A decree was obtain- 
ed and in execution thereof the mort- 
giged property was brought to sale in 
Auzust 1903 and purchased by the decree 
holder. The decree passed in thot suit 
was appealed from by the Singh defend- 
ants, but their appeal was dismissed by 
the High Court in May 1904. 

The sale proceeds of the mortgaged 
property sold in execution proved in- 
sufficient to satisfy the decretal amount 
and interest which had rapidly accum- 
ulated at the high mte stipulated in 
the bond by the time the property was 
sold in execution. The mortgagee accord- 
ingly applied for, and on the 15th 
December 1906 obtained, a personal 
decree against the mortgegors for the 
unsatisfied balence amounting, at that 
time, to over Rs. 17,000. About three 
yeits later. towards the end of 1900, 
Bhagwan lal, his father having died, 
first began to make efforts to execute 
this decree. After three unsuccessful 
attempts a fourth execution case was 
filed and registered on  the.rst June 
ror4. ‘lt’ was numbered 20r of 3914 and 
certain properties belonging to the Singh 
defendants (the judgment-debtors) were 


attached in that execution proceeding in. 


June and July 1914. The properties so 
attached formi the subject-matter of the dis- 
pute n this case. They were subsequently 
sold in executionand purchased by Bhagwan 
Lal under ircumstances presently to 


* 
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be stated, and aiter certain events had 
happened which are material in con- 
sidering the questions for determina- 
tion. The plaintiffs claimed , title to 
these properties under a mortgage exe- 
cuted by the Singh deiendants in their 
favour on the oth March 1915. In the 
meantme, namely, on the 24th Felruary 
1915, Bhagwan Lai had filed a {fresh 
application for execution praying that 
the Execution Case No. zor of 1914, then 
pending, might be dismissed and that the 
rew execution case Might be considered 
as being in continuation of it. The ap- 
plication was heard the same day and 
the following order was passed;—" Fresh 
execution petition filed. Let this case 
be dismissed. The attachment made to 
continue. The petition filed to-day to 
be taken as in continuation of this case, 
so no fresh notice under O. X XI, r, 66 
would be necessary.” The new execut'on 
case was also regislered on the 24th 
February 1915 as No, 51 of 1915 and 
on the same day an oraer was passed 
therein as follows, "Attachment and not ce 
under O. XXI, r. 66 need not be issued 
as ordered in Execution Case No. 201 of 
1914. Issue sale proclamation fixing 19th 
April 1915 for sale at 6 A. x." 

On the gth March 1915, as already 
stated, the Singh defendants granted a 
mortgace of certain properties, including 
those which had been attached, to Rajen- 
dra Prasad Sahi, the first plairt.f in 
this suit, to secure an advance of Rs.25,000 
repayable within twu yes1s and carrying 
compound interest at I per cent, rer 
month with yearly rests. In May fol- 
lowing, Bhagwan Lal, for reasons which 
ate not material, found himself unabie 
to continue with his execution against 
the properties attached, and on the 17th 
May 1915, the Execution Case No. 51 of 
that year was dismisSed for default, 
and the attachment accordingly came 
to an end: 

On the 16 September 1916, Bhagwan 
Lal filed a fresh execution proceeding, 
the case being numbered 181 of 1016, 


In March 1917. the, same properties were 
again attached and a sale ptocmMation 


was duly issted. The plaintiff, Rajendra 
Prasad Sahi, subsequently, in June 1917, 
applied under O. XXI, r, 62.that the 
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sale should be ordered to take place place that the plaintiffs’ mortgage bond 
subject to his mortgage of the 9th March had not been proved according to, law, 
1915. Bis application was heard together as provided by section 68 of the Indian 
with the applications of certain other Evidence Act, and could not, therefore, 
objectors and, was dismissed on the 18th be used in evidence, and, further, that 
June 1915, The only reason assigned evenif that section had* been cnmplied ° 
by the learned Subordinate Judge ior with, the evidence of the attesting wit- 
dismissing the application was that there nesses called to prove execution was 
was nothing to shew the bona fide character unreliable and contradictory and shoud 
of the mortgage, and that it looked not be accepted? The executicn of the 
strange that at that stage these per.ons bond was attested by 6 witnesses. In 
should have come forward to put an the translation of the bond filed on the 
obstruction in the way of the dectee-holder. record, they purport to have attested 
The properties were accordingly sold in on the admission of the  executants 
eXecution of Bhagwan  Lal's decree on but the words used and translated as 
the following day and purchased by him ffOn the admission of the executants” 
for Rs, 14,000. are ''" Mukhate mukrin” which might be 
The plaintiffs have accordingly pre- more idiomatically rendered as ‘SAt the 
ferred this suit under the provisions request of the executants’. Two of the 
of O. XXI r. 63 claiming a declaration attesting witnesses, Rain Lal Mahton and 
that the sale of the properties to Bhagwan Nath Sahay, were called at the trial on 
Inl in Execution Case i8r of 1916 was behalf of the plaintiffs. The former says 
subject to the encumbrance of their he was a witness tothe bond, and that 
mortgage of the 9th March 1915. the executants signed in his préserce 
The S'nzh defendants filed a written @nd he verified the signatures of himself 
statement alleging that they had nevet and some of the other witnesses who, he 
denied the plaintifis Mortgage bond said, were present. In cross-examination 
of the oth March 1915, and that, as he stated that he went away after 
the süit was not for recovery of the attesting the bond, and that two or 
bond mgney, they were improperly made three persons had already attested the 
defendants, and that no cause of action bond before he went there, but that 
had accrued against them, Bhagwan Lal two of them, namely, Narain Mahton 
also filed a written statement impugning and Nem Narain Singh attested the 
the bona fides and the validity of the bondafter he went there. In the next 
plaintiffs morigage bond on the ground sentence he says “No other witness 
that it was a collusive transaction be- attested on that bond tefore me”. 
tween the plaintiffs and the Singh defend- This was relied upon as contradicting 
ants and was fraudulent and without his previous statement that two or three 
consideration and that it wag Merely ae persons had already attested the bond 
false and  coloureble transaction. He before he went there but the words 
further pleaded that the suit was “before me’ cre ambicuous and they 
barred by the proviso to Section 42 may well be a literal translation ot the 
of the Specific Relief Act; that it was Hindi expression which means “In my 
executed for the purpose of defrauding presence. Later on,when further ques- 
him as a creditor in contravention of tioned he states that ‘Narain Mabton 
the provisions Of section 53 of the signed in my presence on the bond and 
Transfer of Property Act, and further, after I signed it" and adds that “Nem 
that it contravened the provisions of Narain Singh had affixed his signature 
section 59 of the Transfer of Property in my absence on that bond". This last 
Act and was on that account illegal and statement would appear to be in 
invalid. . conflict with what he had said  befofe, 
The Singh defendants did not appear namely, that Nem Narain Singh attested 
at thee trial and have not been re- the bond af er he went these. If must 
prasented in this appeal. On ‘behalf of be remembered, however, that the witness 
the appellant, it was argued in the first was giving evidence of events which 
. - e . 
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hid happened five years earlier, and it 
May, be that his recollection of the 
nimes of the witnesses, who actually 
Signed in his présence was somewhat 
confused, or it may be that he was not 
very clear of the question put to him 
in cro»S-exa mination and even assuming 
that Nem Narain Singh signed in” his 
@bsence, the nett result of his evidence 
would be that ke and*one other witness 
at least, Narain Mghton, were present 
when the bond was executed and 


* appended their signatures as witnesses. 


The other attesting witness Nath Sahay, 
“who was called at the trial, merely stated 
‘that be was a witness to the bond and 
proved his signature on it. He does 
not appear to have been asked any 
questions in crossexamination in refer- 
ence t5 ‘this part of his evidence, It 
"would, perhpas, have been better, had 
the learned Subordinate Judge himself 
endeavoured to clear up the apparent 
discfepancy in the first witness’s ev- 
idence. The learned Judge accepted the 
evidence of these witnesses as sufficient 
to prove the execution of the bond and I 
do uot consider that the criticism of 
their evidence is  weighty enough to 
induce us to discard it as unreliable. 

It wis next contended that the mort- 
gageo the gth March x915 granted in 
favour of the first plaintiff; having been 
granted at a time, when the property 
was “under attachment, was void as 
against all claims enforceable under the 
attachment by reason of the provisions 
of section 64 of the Civil Procedure Code. 
In answer to this argument, the respon d- 
ents ‘contended that there was no valid 
attachment in operation when the mort- 
gage was executed and, secondly, even 
if there was a valid attachment at that 
time, it came to an end on the 17th 
May i915 when Execution Case No. 5I 
of 1915 was dismissed for default, .In 
support of their first answer on this 
point, the Tespondents contended, that the 
ittachment made in June and July 1914 
n Execution Case No. 201 of IQI4 came 


ofan end on the 24th February i915. 


vnet. that execution case was dismissed, 

md -tlfit «0, proper attachment was 

nade im the succeeding Execut on Case 

Yo..5t of .I9I5 which was recisteted on 
s e 


eearlier attachment 


[1983 


the same day. It was argued that the 
dismissal of the earlier execution case 
was a dismissal tor default and tL£&t 
under the provisions of O. XI, r. 57 
of the Civil Procedure Code. the attach- 
ment thereupon ceased and although the 
attachment was ordered to continue no 
proper notices of attachment were setved 
and no further attachment was in 
fact made, and that it was mot com- 
petent to the Court to effect a valid 
attachment in this manner. There is 
much to be said in support of this 
contention, but it is mot necessary to 
decide the point as the subsequent 
Execution Case No. 5X of 1915 was itself 
dismissed for default on the 17th May 


that year, and the foundation upon 
which the  appellants claim to have 
priority over the mortgage, disappeared 


asfrom that date. Itis not upon tke 
attachment which at tlat date termi- 
nated that their title under the sub- 
sequent sale is based. The claim of the 
appellants is enforceable, within the 
meaning of section 64, not under the 
attachment in Execution Case No, sx of 
IO015 or the earlier execution case, but 
under theattachment made in Execution 
Case No. I81 of 1916 which was not 
instituted until after the respondents’ 
mortgage had come into operation, It 
was contended on bthalf of the appel- 
lants that the mortgage was void within 
the meaning of section 64 of the Civil 
Procedure Code against their present 
claim, because it was a claim which 
might have been enforced » under the 
which came into 
operation before the mortgage. In my 
opinion, this is not the meaning of sec- 
tion 64 which reads as follows :— 

“Where an attachment has been made, 
any ptivate transfer or delivery of the 
property attached, or any interest 
therein, and any payment t9 the judg- 
ment-debtor of any debt, dividend or 
other monies, contrary to such attach- 
ment, shall be void as against all claims 
enforceable under the attachment", 

Jf the claim ceases to be enforceable 
under an attachment relied upon as 
avoiding the alienation it seems * obvius 
that there’ is no longer any claim ««- 
forceable thereunder and the section 


~ 
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-contemplates .a claim which remains 
enfotceabie and not one which might 
have been enforced under an attachment 
which has since come to an end. The 
appellants’ claim, in the present in- 
stance, is no longer enforceable at all, 
except under tne attachment made in 
Execution Case No. 181 of 1916. which 
came into operation after the mortgage. 
The attachment contemplated in the 
.gection is that under which the cjaim 
‘ig enforceable but the appellants’ argu- 
ment demands that the words “ All 
claims enforceable under the attachment 
should b» read as “All claims of the 
attaching creditor enforceable under that 
or any subsequent attachment.” I cannct 
read the section as including claims 


which have ceased to he enforceable under . 


the attachment contemplated, and upon 
this point the appeal fails 

. It was next contended that the mort- 
cage was made with. intent to, defraud 
or to defeat or delay the appeliants as 
'creditors within the meaning of section 
53 of the Transfer of Property Act and, 
further, that the mortgage transaction 
wasa merely colourable transaction not 
meant to be acted upon between the 
parties tó it. The two points raise 
separate considerations. Section 53 of 
the Transfer of Property Act seems to 
contemplate a transfer of property 
binding s between the parties to it 
but one which is votdable in the cir- 
cumstances there contemplated. If, how- 
ever, the transaction is merely colourable 
and not Meant to be acted upon between 
the parties there is clearly no transfer 
at all and in a case like the present it 
would be merely a frardulent attempt 
on the part of the respondents to avoid 
liability. The only argument urged befo e 
us in support of this part of the case 
was that the mortgage was merely a 
sham transaction engineered by the Singh 


defendants with the acquiescence of the . 


plaintiffs, with the object of defeating 
the execution of the appellants’ dectee. 
The mortgage-bond of the oth March 
I9I5 is to secure a loan of Rs, 25,000. 
It recites that the mortgagors, under 
four previous bonds executed by them 
in the years 1994 and I9o6 are indebted 
to the amotint of Rs, 20,645 which the 
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and the bonds returned to 
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—— undertake to discharge, te- 
taining that sum jor the purpose, The 
balance of Rs. 4,355 was” stated in the 
mortgage to be necessary, for payment 
of Government revenue, petformance cf 
the marriage of Babu Ram Ghulam 
Prasad Singh, a member of the morte 
ga gors' famiy and meeting the expenses 
in connection with law suits. That the 
earlier bonds executed in 1954 and rgo6 
existed has been amply proved. 
It is also proved that these 
were discharged by the  mortgagees 
them not 
long after the execution of the mcerteege 
in I9:5 except in one instence in which 
payment was postponed until Decémter 
1917. The appellants contend that even 
the earlier bonds uf Igo4 and 19c6 were 
merely colourable transactions mede with 
their relatives or tenants in order to 
protect their property from the possfble 
claims of creditors in the futute and 


. especially the claim of tke sppellants. 


They point out that it was ret until 
after the appellants mottrage ¢ecrre had 
been confirmed bv the Hiph Court in Mav 
I9o4 that the Singh defendants began 
to alienate their property or create charges 
thereon. Had the appellants been able 
to shew trat the Singh defendants in 
1904, for tre first time, sucdenly began 
to create charges upon their prererty, 
without any apparent reason for iheir 
doing so, except that they were largely 
indebted to the appellants, we might, 
perkars,' be entitled to regard those 
tsansaciions with a certain amount of 
suspicion; but il is clearly proved that 


, ever since the year r88I this family Fad 


been in financial difficulties and frequent- 


ly borrowing and mortgaging their 
property as security for the loans. It is 
unnecessary fo rejer to. these earlier 


t ansactions in detail but they were 
numerous and frequent. and I am not 
prepared to bold that there was anvthirg 
unusualin the fact that further Djab'fities 
were incutred ic rocq4 and 1006 or that 
any suspicion could attach to those trans-: 
actions upon the ground surresi«d. 6 
One matter, however, 15 strongly relied 
upon by the appelíants, and if must be 
admitted that it is a matter which 


entitles the Conrt.to seritünise fhe con- 
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duct of the Siagh defendants with the 
greatest suspicion. I have already said 
that these defendants are sbewn to hve 
embarked vgon a course of borrowing 
since the year r88r. In 1904, in order 
to discharge some of their more pressing 
debts and save their property from 
forced sales in execytion, they sold cer- 
tain portions thereof for Rs.38,000, bya 
sale-deed, Gated tha oth October that 
year, to one Dhiraj Mahto with whom 
they had,on previous occasions, had money 
lending  transaciions. Out of the pur- 
chase ptice, Rs. 933 were paid in cash, 
the balance bein" retained by the purt- 
chaser to pay off the creditors and free 
the property from encumbrance. A repre- 
sentation appeass to have been made by 
the vendors that the creditors were 
Willing to remit a portion of their claims 
for interest and the sum retained by the 
ptirchaser was arrived at on this basis. 
There was also some undertaking to reim- 
burse the purchaser Jor any excess pay- 
ments he might have to make to free 
the purchased property from charges and 
encumbrances, Dhiraj Mahto got his 
nome recorded in the Land Registration 
Department as proprietor, but he found 
difücuitv with the cred'tors with reg^rd 
to the matter of interest. He further 
found certain chatges and encumbrances 
which had not been disclosed. It also 
appears that the vendors got their names 
recotded in the survey and settlement 
operations, which took  plece shortly 
afterwards, with respect to some of the 
properties coveted by the sale-deed, and 
various disputes arose between them and 
Dhiraj Mahto over possession of the lands. 
He, ia fact, soon discovered that in pur- 
chasing the property hehad also acquired 
a fruitful crop of litigation. Many suits 
and proceedings both civil and criminal 
ensued. These culminated in 1914 when, 
after Dhiraj Mahtos death, his family 
brought a suit against the Singh defend- 
ants for a declaration of their title to 
the purchased property and for confirma- 
tion of possesson. In that suit, the de- 
fn agis raised many pleas and endeavcu r- 
ed in etery way then could to preserve 
their property. Amongst otter thi: gs, 
they pleaded that the sale-deed of Igo4 
was a farzi transaction made with-Dhiraj, 
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who, they alleged, was their servant, 
with the otject of defeating the clims 
of creditors. This fact is strongly relied 
upon asproof that the Singh defendants 
were unscrupulous and unprincipled in 
their dealings with their creditors. end 
that the present mortgage transaction of 
1015" was only another instance of their 
dishonest conduct. I am quite prepared 
to concede that the Singh defendants. 
whether the plea then raised te true or 
false, stand self-confessed either as per- 
sons whose word is not to be trusted 
or whose conduct is skewn to bavebeen 
tainted with dishonesty, but this does 
not prove that the plaintifis were either 
sO lacking in à sense of honesty as to 
lend themselves to a palpably fraudu- 
lent transaction or so foolish as to 
trust those who were admittedly not to 
be trusted, kor itisabundantly proved 
that the plaintiffs infact discharged the 
debts to pay of which their mortgage 
transaction wes effected. 

The suit of 1914 brought by Dhiraj 
Mahto’s descendants was decided hy the 
Additional Subordinate Judre of Petna 
in I916in a long and careful jvdcment 
in which the whole of the previeus deal- 
ings of the Sinph family with their prop- 
etty were discussed. The learned Judge 
found that the sale-ceed of 1904, in 
favour of Dhiraj Mahto, was a valid and 
b na fide document executed for considera 
tion, and that Dhiraj. Mahto, so far 
from being a servant and creature of 
the Singh family, who lent himself 
toa’ farzi transaction to save their 
property, had no connection with the ` 
family except as a creditor, and had 
in fact discharged the debts out of 
the considetation money. The plaintiffs 
in that suit, however, did not recover 
the whole of*the property claimed as 
it was proved that in oneof the many 
disputes, which arose between the parties, 
after the sale, Dhiraj Mahto had, by 
way of compromise in 1909, recon veyed 
some of the properties claimed to one 
Parshidh Naraven Singh, the nominee of 
the Singh. defer dants, in consideration of 
Rs. 10,000, no doubt [lesse then their 
value. This compromise was disputed 
by Dhiraj Mahto's heirs, but the point 
was - decided . against them, It -wil be 
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-observed that in that case, iustas in 
the present, transaction which turned 
out to be perfectly valid was challenged 
as a farzi transaction. The plea, how- 
ever, putforwardin the previous case 
by ‘the’ defendants themselves did not 
avail the defendants. In the present 
case, the plea is put forward by one 
of their creditors against another and it 
is not supported by the Stngh defend- 
ants. I donot think the factthat the 
Singh defendants, on a previous occasion, 
endeavoured to protect themselves under 
a false plea, which even if true did them 
no cfedit, is sufficient in itself to lead 
to theconclusion that the present trans- 
action was one ofa fraudulent nature. 
That the Singh defendants were in want 
of acertain amount of cash for paying 
revenue and to meet other expenses is 
hardly surprising, and it is proved that 
the marriage of Ram Ghulam, which was 
one of the reasons for requiring cash, 
actually took place. It is also shewn that 
they had to meet expensesof litigation. 
With regard to the balance of over 
Rs. 20,000 this was required to pay off 
‘four creditors named inthe bond. 

Rs. 375 were due to Nemdhari Mahto 
under a usufructuary mortgage 
-bighas of land in Mauza Chirayia Dayal 
granted in i904. Nemdhati was called 
as a witness, and ptoved payment to him 
by the plaintifis in June 1915. The receipt 
is endorsed on the bond, which was de- 
livered up to the plaintiffs on payment. 
It was produced by them in evidence. 

Rs. 14,000 were dueto Jagdam Prasad 
Singh under a mortgage granted in July 
I904 over a 4 pies share in Mduza 
Akbarpur to secure a loan of Rs. 1,300, 
The rate of interest was high, 2 per cent. 
per month compound with quarteily rests, 
asin the case 
gage. 'Thisimprovident family do not 
seem to have been very particular as to 
the rate of interest at which they bor- 
_ Towed. Jagdam, the mortgagee was dead, 
but his brother Janki Prasad Singh was 
cilled and proved that the bond was 
pad off by tne plaintiffs in December 
19:7. The bond was produced by the 
plaigtitfs with the'discherge endorsed 
thereon. Lhe greater part, appears from 
* “the recitals to have: been borrowed to dig- 
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charge previous loans and the balance 
Rs. 375 for household expenses, He was, 
in no way, related to the Singh defend- 
ants, and there seems no. reason why 
the transaction, with him should be 
regarded with suspiciqn. It is urged that 
if tne transaction was genuine he would 
have sued on the bond before it was 
actually paid. He says,he did not ,do so 
because the, defendants generally paid 
out of Court. His evidence, as to the 
payment of the bond, # corroborated by 
Jedu Singh,another witness, who was pre- 
sent at the time. 

Rs. 3,270 were due under a mortgage 
granted to Harikishen Mahtonin February 
1906 overt -a 4 pies malguzart milkiat 
interest in Mauza Akbarpur to securea loan 
of Rs, 1,500. The interest wasn this case 
2 per cent. per month simple interest. 
The sum was taken to discharge a pre- 
vious loan of Rs. 1,200 which with in- 
terest had amounted to Rs. 1,380 and 
the balance was taken in cash. The plaint- 
iffs proved payment of this bond to 
Harikishen in April 1915 through their 
servant Nath Sahai. The bond was pto- 
duced with the endorsement thereon. 

The last bond was a mortgage, dated 
the roth April 1906, of shares in 5 villages 
in favour of Sham Keshwar Prasad Singh 
to secure a loan of Rs. 600 cartying ecm: 
pound interest at Rs. 2-8-0 per cent. per 
month with half yearly rests. The amount 
due was Rs. 3,9000. The money was 
borrowed to provide for the dwiragawan 
of a sister of Narayan Prosad Sirgh. 
Badri Singh, 8 son of the mortgagee, 
proved the transaction and the subsequent 
payment by the plaintiffs. The bond was 
produced shewing the discharge endorsed 
thereon. 

The plaintiff Rafendra Prasad was also 
called and stpported generally the cate 
put forward by him. 

There is no evidence on the part of the 
appellant to discredit this evidence except 
a statement by him that he was told by 
the defendants’ karpardaz that -he had 
committed such « fraud that there would 
be difficulty in finding the truth, and 
that another mən named Khedu told him 
that all the .deeds to which I,fhave re- 
ferred were fraudulent ““He admits he 
made no enquiries front the ereditors whose 
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claims wete d'scharged and he did not 
call eit:er of the two persons named. 
The learned Judge did not place any 
reliance upon this part of his evidence. 
He thought it highly improbable that if 
the karpardaz was respohsible for e fraud 
intended to decieve the appellant he would 
disclose it to his victim. I think ' the 
learned Judge rightly appreciated the 
value of this evidence, 

We have been urged, however, to treat 
the mortgage in favour of, the Singh de- 
fendants (?) as a collusive instrument on 
the ground that there are many suspicious 
circumstances which amount almost to 
proof oi fraud. It is asked why should 
the Singh defendants be anxious to pay 
off Nemdhari and the other creditors who 
had not pzessed thei claims when the 
appellant had a decree for Rs, 17,020 
carrying high {nterest in addition to what 
he had already recovered by sale of the 
mortgaged property. I confess I can see 
nothing surprising in the defendants’ con- 
duct, They could hardly be expected to 
have any tender feelings towards the 
appellant . who had already done very well 
out of his loan of Rs. 1,000 carrying 
high interest. What the total amount 
due to him was when he sold the mort- 
gaged property in 1903 has not been dis- 
elosed, nor does 1t appear in evidence 
what the mortgaged property fetched. 
We do know, however, that after giving 
credit for the sale proceeds he stil] had 
an unsatisfied claim of over Rs. I7,cCo. 
That the defendants should endeavour to 
discharge.the debts due to their other 
creditors by a mortgage cf their remaining 
property betore the appellant could get a 
lien upon itisonly human nature. More- 
over, the sum advanced was probably a 
better bargain for them thanif the prop- 
erty had been attached and coid in 
execution. If, however, the 
was a gentine one, the mortgage cannot 
be imptigned as they had a right to prefer 
one creditor to another. p 

It is next urged that the sum adwanced, 
namely, Rs. 25,000 was much more than 
the yalue of the property, which indicates 
that the transaction was a sham. Ip 
support “gf this, it is pointed out that the 
appellant hiniSelf, in his last execution 
case putchased the, same property or the 


.merely colovrable it 


transaction 
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greater portion of it for Rs. 14,000. . Phis 
argument las little force when it is re- 
membeted that the appellant purchased 
at an avction sale in execution of ‘his own 
decree, and the property purchased at 
that sale was valued by the Court at 
Rs. 21,980 tased upon a road cess return, 
which is not the best class of evidence. 
whereas the property mortgaged included 
in addition'a 2-annas shere in two other 
villages, the value of which, although not 
proved, may have been considerable. 
Moreover, if the mortgage transaction was 
is d'ffücvit to see 
why the consideration Should have been 
placed at an unreasonable figure. It may 
also be pointed out that the sale to the 
appellant in execution was challenged by 
the jvdgment-debtors and the case went 
on appeal to the High Court whete the 
appellant compromised and egreed to give 
up 2 out of the 5 villages purctased. It 
my, therefore, be assumed that he was 
satisfied with his hargai in getting 3 
only of the villeges for Rs. 14,000. 

The next matters called to orr atten- 
tion are that tle mortgaged properties 
or most of them were, at the time of the 
mortgage of the oth March rors, the 
subject of a claim by tte heirs of 
Dhiraj Mehto in the suit, to which tefer- 
ence bas already been mace, and which 
was not dec'ded until the followirg year, 
and, further, that the bulk of the mort- 
gaged properties were in fact then under 


attachment by the appellant himself in 


the Execution No. 51 of 1915 which had 
not, at that time, been dismissed for de- 
fault, No doubt, if the plaintiffs had full 
krfowledge of these claims and believed 
them to be formidable it would te a 


‘matter of surprise to find them advancing 


money on so precarious a security. But 
every one, including the appellant himself 
wto nad attecked the properties, appears 


.to have been aware that . those claimed 


by Dhiraj Mahto’s heirs, in their suit then 
pending, in so far as they are identical 
with those in the mortgage, had been 
reconveyed by Dhiraj in 10909 under the 
compromise alreedy mentiened and be- 
lon ed to the S'neh defendents who 
were in fact in possession. The appellapt 
himself had mo doubtas to the defend- 
ants’ right to them. Rajendra Prasad" 
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Sahai, the kirta of the plaintiffs’ family, 
would appear to have left the business 
transactions in the hands of his agent 
Nath Sahai. They both gave evide:ce ‘at 
‘the trial. The former had very little 
knowledge of the material facts, but was 
advised by his agent. Neth Sahei made 
enquities when the negotiations for the 
-mortgage began some 4 or 5 months be- 
fore the date of the mortgage. He ascer- 
tained that the villages to be mortgaged 
had been reconveyed by Dhiraj Mabto 
.to Parsidh Narayan and that tbe defend- 
-ants were in possession. He went to the 
villages and saw the village papers and 
the revenue and the cess receipts. He 
also sa w the sale-deed in Parsidh Narayar's 
‘favour. He also enquired at the Colect- 
orate and ascertained that there wasno 
attachment on those villages in the 
Collector’s books. It is argued that this 
cannot be true, but ip the absence of 
. any evidence as to what the Collector's 
books would shew, there is no reason why 
the evidence stould not be accepted. It 
will be remembered that the execution 
case, in which the attachmert was first 
made, was dismissed on ihe 24th February 
1015, and no fresh notices were sent to 
the Callector. There seems no reason why 
after that date any notice of attachment 
should be found at the Cullectorate, and 
it would be dangerous to reject the 
. evidence of Nath Sahai on mere susp'cton 
when the appellant himself could have 
put the matter beyond doubt by calling 
the Collector to produce his books. 

, A few other matters of minor import- 
ance, or which are not substantiated by 
the evidence, were also relied upon by 
the appel/ant in argument on this pert of 
the case. It is (pointed out that the 
-plaintiff Rejendra Prasad Sabi and the 
defendant Narain Prasad Singh are rela- 
tions and; therefore, likely sto assist each 
other in a collusive. transaction. It is 
true that they are connected by marriage, 
Rajendra’s mother and Narain Prasad’s 
wife are sisters, but their husbands  be- 
Jong to entirely different families which 
liya in different parts of the province 
many miles apart. It is sufüc'ent to say 
that it would be in the highest degree 
dangerous to treat with suspicion business 
transacfibns. between relations even 
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-more neatly connected than the part 


jes in the present case or to found any 
presumption of mala fides upon such 
slender grounds. It js also said that two 
of the properties mortgageg to Sham Kesh- 


. warin 1906 had already been transferred 


to Dhiraj Mahto in 1904, but the interest 
mortgaged was a share in the maltkhan 
mitkiat interest of the two’ villages, in the 
one case 4 annas odd, in ihe other case 
2-annas odd, wheress the préperty scld to 
phiraj was 8 annas share in esch of 
the same two villages. There Js rothing 
to shew that the shares were the same or 
even that the interest was tke same and 
no cfoss-examination was directed to the 
point. Again with regard to Akbarpur, a 
4 pies share in which was mortgaged to 
Harishen Mahto in,1905, to* which 
reference has been made, itis pointed cut 
that one Nathuni Sahu had purchased a 
O pies share in this village from the 
Singh defendants in execution proceedings 
in 1903 and, as they had no interest left, 
the mortgage to Horikshen must have 
been a bogus transaction made in order 
to create a- fictitious debt for future prr- 
poses, but there is nothing to shew that 
this was their only interest remaining jn 
that village. In fact what evidence there 
is points the other way as it appears 
from the judgment in Dhiraj Mahto’s ense 
that the family had an 8annas thate in 
Akbarpur still in ther oscessicnin 1906, 

On the whole although there are cir- 
cumstances which give rise to a certain 
amount of suspicion, they are not, in my 
opinion, of sufficient weight to entitle us 
te discard the whole of the evidence as to 
the paymert of the debts to the defend- 
ants’ creditors out of the mortgage 
money retained for that purpose by the 
plaintiffs. If these creditors were paid off 
it may be said to conclude the matter, 
and for the reasons already given, I am 
not prepared to differ from the conclusions 
of fact arrived at by the learned Judge 
who saw the witnesses and eccepted their 
evidence. 

The last point taken before us was 
that the suit being one for a declaratiog 
only, no relef should be granted as the 
plaintifs had not cought to enforce their 
mortgage and the proviso to section 42 
of the Specific Relief Act was a bar to 
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such a claim. This point was not serions- 
ly pressed and the short answer to 
it is that a suit brought under O. XXI 
r. 63 of the Civil Procedure Code is a Special 
remedy granted in special circumstances 
and is not governed by the proviso to 
section 42 of the Specific Relief Act. 
* In my opinion this appeal should be 
Aiamissed with costs. , 


Foster, J.—1 agree, 


Appeal dismissed, 
2, EK, 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos, X 3, 164 AND 165 OF 1921, 
Marca 24, 1923. 
Pressni;—Mr. Justice Rankin and 

Mr. Justice Buckland. 
TIN KARI BOSE AND OTHERS— 
DELENDANTS—APPEL! ANTS 
"Def SS 
-NOGENDRA PROSAD BASU AND OTHE S 
-— PLAINTIFFS--RESPONDEN TS, 


Bengal Tenancy Act (VIII of 1885), s. x48 
— Civil Procedure Code {Act V of x908), s. Q, 
O. I, v. 3—Reni = suit——Summary  froceduw—- 
Question of title— Issues, failure to frame— Ivrogu- 
larity— Joinder of claims—M oney had and received 
to plaintiff's use. 

There is no rigid rule of law to the effect that 
in a rent suit properly so called and filed under 
the provisions of section 148 ofthe Bengal Ten- 
ancy Act a question of title may not he deter- 
mined if it arises. [p. 10, col. 2.] 

The ptocedure prescríbed by section 148 of the 
Bengal Tenancy Act is nota s pecial jurisd ction 
but a summary procedure. [p.ell, col x.] | 

Where no issues are framed, but all the points 
arisingin the case are dealt within the judgment 
and there has been no prejudice to fhe parties, 
tye irregularity, if any, is covered by section 99 of 
the Ciwid Procedure Code. [p. x1, col. 2.] 

A claim for money had and received to the 
plaintiff's use may be joined to a claim for rent 
and may properly be tried under section 148 
af the Bengal Tenancy Act. [p. 160, col. 1.] - 
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Appeal against the decrees of thé 
Subordinate Judge, Howrah, dated 
the 20th of September 1920, confirm- 
ing those of the Munsif Third Court at 
that place, dated the 22nd of September 
1919. 

Babu Nogendra Nath Ghose, for the 
Appellants. 
Dr. Jadu Nath Kanjilal, for the Re- 


spondents, 
; JUDGMENT. 
IN S. A. No. 163 oF 1021. 

Rankin, J.—'l'his is 2n appeal by cer- 
tain co-sharer defendants who were im- 
pleaded together with the tenants in a 
rent-suit, The plaintiffs’ claim to havea 
two annas share in the landlord’s in- 
terest, The appellants contend that the 
whole interest belonged to them. A claim 
was made against the tenants for a two 
annas share of certain rent in arcar and 
an alternative claim was made against 
the present defendant-appellants trat the. 
plaintiffs’ share of certsin tent which 
had been feceived by the appellants 
from the tenants should be paid over to 
the plaintiffs, A decree kas tecn given 
both against thé tenant and against the 
defendant. appellents. 

On this appeal, it has been contended 
that a serious question of title was 
raised as between the plai.tiffs on ike 
one hand and the appellants on the other 
and treating the care as a rent sut the- 
trial Judge did not formally settle issues 
that would determine tke question of title, 
but proceeded in the manner prescribed 
in section -148 Bengal ‘Tenancy Act. 
A further question hes arisen in the 
coutse of the argument. The claim 
against the present appellants was not a 
claim for rent at all? It was a claim 
ior money had and received 1o the 
plaintiffs use. The question arises if 
such a claimas that May te joined with 
& claim for rent and can be tried proper- 
ly by the procedure prescribed in sec- 
tion 148 Béngsl Tenancy Act. 

Taking the first point first, I em of 
opinion that it is quite plain that there 
is no rigid tule of law to the effect that 
in & rent suit properly so called and 
filed under the provisions of, section 148, 
a question of title may not ke determined 
if it arises.. In the present case, although 
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formal issues were not framed,the judg- 
ment of the learned Judse is an extreme- 
ly lucid and careful judgment; and I am 
quite satisfied that so far as regards the 
claim for rent, upon which claim the 
present appellants may be pro forma 
defendints, there has been  nothiag in 
the way of miscatriage of justice. It was 
suggested ag a possibility, though I am 
satisfied that it is a possibility entirely 
in the air, that if issues had been framed 
the appellants might have had a better 
chance of producing evidence. I see no 
reason to think that the appellants had 
in fact any evidence that they did not 
adduce and they had ample opportunity 
in many stages of the case for taking 
that point if there was anything in it. 
So far as this is a suit regarding the 
claim fora share of rent, I See nO sub- 
stancein this appeal. The suit, however, 
as I have said, was not merely a suit 
for rent but there was coupled with it a 
‘claimin the alternative, upon which the 
present appellants were not pro forma 
defendints but were contesting defendants, 
a claim that ther should disgorge to the 
plaintifs their share of the rent which had 
been piid to these defendants in full. Now 
a question arises, when a claim, which is 
not for rent, is inctuded in a suit which is 
tried under section 148, whether there is 
any lack of jutisd/ction on the part of 
the Trial Judge to deal with the claim. 
An analogy his been suggested in argument 
of the case where the Judge has purport- 
ed, under the Small Cause Jurisdiction to 
tiy a case which apirt from that jurisdic- 
tion he might hive been quite competent 
to try. In my judgment there is this 
distinction between provisionsas regards 
the Small Cause Courts and the provisions 
of section r48 regarding rent suit that 
in the former case this Court has always 
regarded the mattcr as one of jurisdiction, 
special jurisdiction which js given by the 


provisions of the Small Cause Courts Act. 


In tbe case of section 748 Bengal Tenancy 
Act, I am satisfied that the view, which 
has been cons'stently adopted by th's 
Court, is that tbe prescribed procedure 
is mot a special jurisdiction but a sum- 
“mary procedure, If .I can find that, 
as tegatds the cause of action for money 
had. and received, thera was- any- ins 


dication that the present appellants had 
been prejudiced by the fact that issues 
were not formally.ffamed in advance, 
it would, I think, become my duty not 
to allow the decree made against the 
present appellants to stand; but F think 
that this case isa case which is amply 
covered by section 99 Civil Procedure 
Code. I cannot find that in the present 
case any thing has been done that is not 
in conformity with the provisions of the 
Civil Procedure Code and except thst the 
present appellants ate able to shew that 
issues were not fcrmally framed. Having 
considered carefully the mannerin which 
the case was tried by the trial Court, 
I am of opinion that no prejudice has 
been shown or can be presumed in the 
circumstances of the present cese by reason 
of that fact. 

For these reasons it appears to me 
that this appeal must be dismiss:d with 
costs. This judgment will govern the 
other two appeals (Second Appeals Nos. 164 
and 65 of 1921). 

Buckland, 7.—Before we part with this 
cise, I Cesire to say something about Iswar 
Dalin v. Girindra Kumar Nag (1) whch 
was cited in: argument, by the icarned 
Vakil for the respondent whose ccnten. 
tion it may superficially appear to sup- 
port, In that case the question corsicer- 
cd was one of. misjoinder. The font 
which hes been argued here seems to 
tave arisen but was treated as one of 
jurisdiction, for I observe : from the 
report that it was contended that the 

laintifis could not get a decree for re- 
covery of their share of therent againstceo- 
sharer landlords in a suit framed under 
section x48 Beng:1 Tenarcy Act. The 
judgment, however, proceeded upon the 
forme? question, for the learned Judges 
observed as follows: “Itis contended that 
the prayer fot this relief could not bejoined 
to the prayer for the recovery of rent 
against the principal defendants; but in our 
opinion O. I,r. 3, Code of Civil Procedure 
provides for the joinder of such qaims; 
andit is a we!lestab'ished practice to 
join such claims." The poin& to which 
my learned brother bas. addresed himself 


(1) 48 Ind; Cas. 726; & 
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was, not. argued or considered; and though 
possibly it might have been taken in 
that case, it by no means follows that it 
would have affected the sesult. It seems 
to me, therefore, teat that case is dis- 
tinguishable andis not an authority for 
the proposition advanced by the learned 
Vakil for the respondent. I agree with 
the judgment delivered bye my learned 
brother for the reasons stated by him. 
ZK, j i 
n Appeal dismissed. 
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 REPAKA MAMILLAYYA AND OTHERS— 
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Civil Procedure Code (Act V of 1908), s. 151— 
Execution of  decree——Sale, injunction staying 
—Sale held in contravention of iujunciion, validity 

.of— Abuse of process of Court—Inkerent power 
of Court to set aside sale. 

"^ During the progress of a Court sale, the sons 
‘of the judgment-debtor filed a suit for partiticn 
of the property in the same Court and obtained 
an interim injunction staying the sale. Sub- 
sequently on the same day the judgment-debtor 
applied to the Court for adjournment of the sale 
which was refused; and the sale was directed 
to be proceeded with notwithstanding the prior 
order of the Coutt staying the sale, The sale 
“was held. and confirmed. On an application 
"by the judgment-debtor to set aside the sale: 

Held, that though the act of the Court 
in Ccoxducting the sale in disregard of its own 
prior injunction was not in contravention 
of any definte provision of law, the proccdure 
must be held toehave resulted in an abuse of 
the process of the Cóurt and the sale must be set 
aside in exercise of the inherent powers of the 
Court under section 152 of the Civil Procedure 
Code. [p. 13, col. 2e] a borde. de 


3 M z - “ d 


.Teference to our 


A legal act done in breach of an irjunction 
will not ordinarily be invalidated on that accovnt 
and the only consequence of contempt of an 
injunction is the penalty which the Court is com- 
petent to impose. Itis, however, different where 
the proceedings are prosecuted in the Court which 
issued the injunction and the result is to ectuellyv 
deprive its own injunction of effect. [p. 15, col. 2.] 


Appeal against, and petition under sec- 
tion IIx of Act V of 1908 and section roy 
of the Government of Indie Act to revise; 
an order of the Court of the Subordinate 
Judge, Kistna, at Ellere, in Appeal Suit 
NO. 393 of 1920, preferred against an 
order of the Court of the Principal District 
Munsif, Narasaput, in Execution Appeal 
No. 25r of 1920, in Original Suit No. 289 
of rgi7. 

Mr, Varadathariav, for the Appellant, 

Messrs. C. Rama Rao and V. Suryanara- 


Yana. for the Respondents. 


JUDGMENT.—This eppeel end the re- 


. vision petition are against an order of the 


lower Appellate Court setting aside a Court 
sale, We shall confirm that order with 
powers under section 
157, Civil Procedure Code; ard it is, there- 
fore, necessary to state fully the facts which 


justify our taking that exceptional course, 


During the progress of the Court sale in 
question the sons of the judgment-debtor, 
here res, ondent, filed a suit for partition of 
the i Toperty and obtained en interim in- 
junction staying the sale, That injunction 


isnot before us : bnt it is not alleged that it 


was not in the ordinerv form. After the 
injunction had been granted, an attempt 
seems to have been made to serve it on the 
deeree-holder ; but he had left the Court, 
although (as appears) his Vakil wes still 
there and took pa rt in the proceedings next 
to be referred to. 

Those proceedings consisted in an ap- 
plication by the judgment-debtor for the 
adjournment of the sake on the ground that 
“ the bidders had come and géne away think- 
ing that the auction would not take place, '' 
The application was heard at once in the 
presence of the decree-holder’s Vakil. The 
judgment-debtor, who was not the party 
who had obtained the injunction, did not 
rely on it directly in, the first instance, but 
simply referred to the departure of biédcrs, 
Tha District: Munsif rejected this appli- ə 
cation for adjournment ; and.his rejection 
of it is the irregularity. or;.ag the lewer 
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Appellate Court has held, the illegality re- 
lied on 25a ground for setting aside the sale, 
which was laterin the day completed. 

The District Munsif first rejected the al- 
legation that the bidders had gone away, 
thinking that the auction would not teke 
place, on the rather unconvincing ground 
that, although some of the bidders might 
have gone, there were still three persons 
who were willing-to bid; and it may be 


observed that two of those persons ate 


said to havé been gumastahs of the two de- 
cree-holders, who had obtained fateable 
distribution of the sale proceeds and 
eventuallly putchased the property. But 
there follows the remarkable portion 
of the District Munsif’s order, which we 
extract verbatim. “The petitionersays that 
some injunction has been said to have been 
passed, and that mostof the other bidders 
have consequently gone away, A copy of 
the injunction has not b2en served admitted- 
ly on the decree-holder and itis said that 
the said injunction has been passed only 
half to one hour ago; aud no authority is 
shown as to how the Executing Court can 
take any notice of en alleged injunction 
said to have been passed in an injunction 
suit short while ago, " Itis clearfromethis 
that the existence of an interim injunction 
was felied on by the judgment-debtor, al- 
though it is not explicity referred to in his 
application. It is further, it must be at 
Once Observed, not suggested that the in- 
junction having been passed was ever with- 
drawn, It is possible that, as the District 
Mansif, who in the first instance dealt with 
the present petition had held, the injunc- 
tion was granted on insufficient grounds and 
the partition suit was simply a device to 
frustrate recovery by the decree-holders, 
who were supporting the sale. But that 
was immaterial. When the District Munsif 
had granted the injunction and so long as 
it stood, he had no duty but to give effect to 
it. The reason stated in the halting words 
we have quotedfrom his otder fornot doing 
. $0 was that he did not know of its existence, 
and it is, we recognize, easily possible for 
. a Court to forget the details of orders passed, 
however recently, in the press of business. 
Bit we can Sée nO Teason, and none is 
aizzested, why a Court cannot and should 
not verify an allegation, such as was in 
qaastioa in this case, by reference, which 


could easily have been made; to papers 
which had been disposed of, in the words of 
the order before us '' Gnly half to one hour 
ago," We can only couclude that the Dis- 
trict Munsif deliberately shut his eyes to 
or at least perversely tefused to ascertain 
what he had done. i 


This having “been the Disttict Munsif's 
disposal of the applicationefot adjournment, 
we have to decide whether there was apy 
contravention of the law, constituting an 
illegality, on which the solecan be set aside. 
There is no doubi that, as the authorities 
relied on before us show, a legal act, done 
in breach of an injunction, will not ordinarily 

e invalidated on that account and that the 
only consequence of contempt ofan injunc- 
tion is the penalty whith the Cotirt is compe- 
tent to impose, But it is not suggested 
that any of those authorities relates to the 
case of proceedings actually being ,prose- 
cuted in the Court, the prosecution of which 
underthe Court'sauthority actually deprives 
its injunction of effect. Such a result we 
cannot acquiesce in, and we do not think 
that the law compels us to do so. Itis no 
doubt true that the District Munsif’s con- 
duct in the present case was not, so iar as 
we have been shown, in contravention of 
any definite provision of law. On the other 
hand thereisthefactthathisaction resulted, 
in what must be described in the words of 
section ISI, asan abuse of the process of 
his Court; and we, therefore, hold that we 
are entitled to use, as the lower Appellate 
Coutt wasentitled to use, the inherent power 
recognised in that section to prevent the 
consequences which such abuse entailed, 


It remains only to refer to the excuse 
which the lower Appallate Court has cha tit- 
ably suggested for the District Munsif’s 
act, That excuse is that the tnterim in- 
junction was obtained without bringing to 
the notice of the Court full details regarding 
the sale and that, when the application was 
made fot adjournment, the District Munsif 
was ''natutelly put out seeing that the 
petitioner himself set up his Own sOns td 
get the order passed without bringing all 
the facts to his notice," First, tRat is 
not the feason, which the District Munsif 


. himself has given ; and secondly, even if it 


had baen the reason, it was useless, sirce, 
áo long as the injunction stood, it was not 
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open to the District Munsif to depriveit of 
effect, whatever his second thoughts as to 
the propriety of its issue. 

Taking this view we confirm the lower 
Appellate Court's $rder and dismiss the 
appeel with costs. Civil revision petition 
is digmissed. 

V. N. V. 

' Appeal dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER 
'" No. 18 OF 1922. 
May II, 1923. 
Presenti —Mr. Justice Das and 
Mr. Justice Kulwant Sahay. 
SADHO SARAN RAI AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 

ANANT RAI AND OTHERS— PLAINTIFFS 

~~ RESPONDENTS. 

Civil Procedure Code (Act V of 1905), s. 151 
—Compromise—Consent-decvee—C owt induced to 
sign by fraud—Inhevent power to set aside de- 
cree. 

Where a Court is induced to sign a compromise 
decree on the frandulent representation of one 
of the patties, that all the parties have consented 
to it, it has inherent power to set aside the decree 
on being apprised of the true facts. [p. 17, col.2.] 

Case-law discussed. 


Appeal froman ofder of the Subordi- 
nate Judge, First Court, Arrah, dated the 
14th January 1922. 

Messrs. Jayaswal, Nawal Kishor Prasad 
and S. M. Mullick, for the appellants. 

Messrs. C. C. Das and Mahabir Prasad, 
for the Respondents. 

JUDGMENT. 

Das, J.—This is an appeal against an 
order of the learned Subordinate Judge 
of Arah by which he set aside a 
consent-dectee. The suit id which the 
consent-decfee was passed was “instituted 
by the respondents against the appellants 
for partition of joint family properties. The 
propéxies sought to be partitioned were set 
forth in the, several Schedules annexed 
to the plaint. On the 3rd January Ig2l 
a petition: of compromise was filed in the 
Court? The petition alleged that “all the 
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properties sought to be partitioned have 
been partitioned and under the said parti- 
tion the properties are in possession end 
occupation of the partiesin equal halves.” 
It set out the ptoperties in Schedule A 
and declared that the parties were and 
shall bein separate possession of their 
respective shares, The schedule annexed 
to the petition deals with an insignificant 
portion of the properties enumerated in 
the schedules to the plaint. It does not, 
for instance, deal with the milkiat prop- 
erties, and in regard to the bond debts 
due to the joint family, while it awards 
about Rs. 12,000 to the defendants, it gives 
less than Rs. 6,000 to the plaintiffs, There 


“are important alterations in the schedule 


which attracted the suspicion of the 
Court when it was called upon to passa 
decree in terms of the compromise. For 
instance, the whoie of the money due 
fom Sathan Choubey, Hargun Rai and 
Buijnath Rai seemed to have been allot- 
ted in the first instance to the plaintiffs 
but at the time when he compromise 
petition was actually filed in Court it 
was noticed that the figures standing 
against those persons had been tampered 
withand that only half the amount due 
from them was .allotted to the plaintifis 
and the other half was allotted to the 
defendants. As I have said, the altera- 
tions made in the schedule ettracted the. 
suspicion of the Court which called upon 
the plaintiffs Pleader Babu Inder Deo 
Sahay to initial the alterations. I cannot 
heip thinking that the learned Subor- 
dinate Judge should have done well to. 
call upon the plaintiff personally to appear. 
‘before him and to say whether he hed 
consented to those alterations which were 
obviously to his detriment, but that coutse 
was uot adopted and the learned Sub- 
ordinate Judge was apparently satisfied 
with the initials of the learned Pleadet 
for the plaintiffs and he passed a decree 
in terms of the settlement. The plaint- 
tiffs’ case isthat the compromise actually 
filed was not the compromise which te 
signed. His evidence is to the effect 
that the compromise petition was copied 
*"insixleaves" and that the schedule con- 
tained all the family propertie® sought 
to be partitioned and that after sigfüing 
the petition be made it over to Sadha 
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Saran, one of.the defendants, for the 
purpose of being filed in Court. He makes 
the definite case in his evidence that only 
the first page and the last page of the 
compromise petition were retained and 
that the intervening pages wete extracted 
and were not filed in Courtand that 
alterations were made in the last page 
without his knowledge but to his detri- 
ment. He definitely states that Babu 
Indra Deo Sahay was not his Pleader 
end that he did not remember which 
Pleader had signed the compromise 
petition for bim and that be did not 
himself take the petition to any Pleader 
for signature, and that he left it entirely 
to Sadho Saran relying upon Sadho Saran's 
honesty in tbe matter. 

Upon the evidence I have no doubt 
that a gross fraud has been perpetrat- 
ed not only upon the plaintifis but upon 
the Court itself The petition definitely 
states that all the properties sought tc 
be partitioned had been partitioned and 
that the specifications were given in 
Schedule A to the petition, Now tte 
properties sought to be partitioned are 
given in ditrerent schedules annexed to 
the plaint. As I have said before, 
Schedule A of the petition of compromise 
comprises. Only a very insignificant 
portion of the properties sought to be 
pattitioned. Mr, Jayaswal contends before 
us that in tpeir written statement the 
defendants disputed the correctness of 
the properties set out in the schedule 
and that their case in the written state- 
ment was that most of the properties 
sought to be partitioned were not joint 
family properties at all, That may be 
so, but where the partition definitely 
states that all the properties sought to 
be partitioned have been partitioned I 
must assume that the meaning of the 
petition is that the properties sought 
to be partitioned in the suit by the 
plaintifs have been partitioned. There 
is no indication in the compromise 
petition that the plaintiffs had recognized 
the justice of the defendants claim 
that most of the propertjes sought to 
De partitipned by him were not 
family properties and that they could 
not be partitioned, In my opinion 
it is sufficient to refer to the Schedule A 
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annexed to the petition of compromise 
and to compare it with the properties 
set out in the schedules «to the plaint to 
hold that the plaintiffs position in this. 


respect is unassailable. It was then 
argued .that the compromise petition 
bore the signature ot the plaintifíes 


Pleader and that it must be assumed 
that the Pleader had authority to settle 
the case on the teams mezrtioned in the 
petition of compromise. The plaintifis,, 
however, deny that Babu Indra Deo Sahay 
is their Pleader. The evidence of Projit 
Rai on this point is as follows :—'' Indra 
Deo Sahai was not my Pleeder. I do not 
remember which Pleader had signed the 
Sulehnama petition fcr me. I have not 
taken that petition to any Pleader fcr 
signing it. Sadho Saran had done so cn 
my behalf.” Babu Indra Deo Sahay has 
been exijmined asa witness on behajf of 
the defendants-appellents. Eis evidence 
is that he signed the sulchnama petition 
on behalf and at the request cf the 
piaintifis, He says that he had enquired 
from his client that he had compromised 
and he was satisfied that the plai.tiffs 
bad compromised the sut on the terms 
contained in the petition of gompromise 
as filed by him, Tn cross-examination he 
admits that he was not the Pleader in 
the case and that the ‘‘party’’ went 
to him only when the coMprom’st was 
to be filled in Court. He also admitsthat 
he cannot recognize the diferent persons 
that had gone to him, although his: im- 
pression is that it was Anant Rai, plaint ff 
No, I who saw hin in connection with 
the compromise petition. He adds, bow- 
ever, that he dd not know Anant Rai 
before. He says that the person who 
saw him told lam that he was Anant 
Rai and he was apparently satisfied 
with that and signed the compromise 
petition. The evidence of the Pleader, 
therefore, does not establish thai the 
plaintiffs oy any of them engaged him"to 
file the petition of compromise on behalf 
of the plaintiffs. If indeed any of the. 
plaintiffs were known to him at the time 
when he was engaged on their behalé it 
would be impossible to accept the evi- 
dence of Projit Rai that the plaintihs 
did not engage Babu India Deo Sghay 
as their Pleader in the case, The vakalats.. 
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nama itself strongly supports the case 
of the plaintiffs. We have carefully ex- 
amined the vatalaipama and it is a 
“matter of gtavg suspicion that, though 
Babu India Deo Sahay actually appeared 
on behalf of the plaintifis in the matter 
of the compromise, his name does not 
appear in the printed, list of Pleaders 
appearing in the vakalatnama. It was 
very strongly "contended before us that 
«here is an admission in the petition of 
the plaintiffs that Indra Deo Sahay was 
their Pleader in the matter. I have read 
the petition very carefully and 1 am 
unable to agree that there is any admis- 
-sion to that effect, No doubt it is not 
aleged'in the petition that Babu Indra 
Deo Sahay was not their Pleader, but it 
is distinctly stated that it was defendant 
No. I who obtained the signature of tke 
Pleaders of the parties on the petition. 
Shere may be an edmission by implica- 
tion; but there is no clear and definite 
admissior that Babu Indra Deo Sakay 
was the Pleader of the pliintiffs, If the 
defendants intended to make any point 
of such admission by implication contain- 
ed in the petition filed by the plaintifis 
they should heve cross-eximined Projit 
Rai on this point. The attention of 
Projit Rai was not drawn to the alleged 
admission contained in the petition, 
and, in the absence of any explanation 
of Projit Rai, I am- not disposed to 
attach much importance to the alleged 
admission contained in the petition. The 
evidence is clear and definite that the 
name of Indra Deo Sahay does not ap- 
pear in the printed list ,of Vakils in 
the vakalatnama and that Babu Indra 
Deo Sahay was not the regular Flea der 
of the plaintiffs but was only engaged for 
filing the compromise petition. Indra Deo 
Sahay admits that he did not know the 
plaintiffs but that he accepted the word 
of the person who actually. saw him ahd 
thought that he wes acting om benalf of 
the plaintiffs. I have no doubt whatever 
that a gross and deliberate fraud has been 


practised upon the Court and that the’ 


Court? wag.pursuaded to sign a decree io 
which the plaintifs had never consent- 
ed, and that upon the representation 
made to the Court that the plaintifs had 


consented to it, 
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[he question then arises whether the 
Court had power to set aside the compro? 
mise decree either in review or in the 
exercise of its inherent power. ‘There is 
a long list of cases of the Calcutta High 
Court, of the Bombay high Court and of 
the Madras High Court in which it has 
been broadly laid down that a Court 
has inherent power to correct its own 
proceedings when it is satisfied that in 
passing a particular order it was misled 
by one cf the paties. It was urged 
before ts on behalf of the defendants- 
appellants that the only remedy is by 
suit and that once the decree has been 
signed there is no jurisdiction in ‘the 
Court to set it aside on the ground of 
fraud, A distinction has been drawn in 
the cases of the Indian Courts between 
a fraud practised upon e paity and a 
fraud practised upon the Court. It fas 
been laid down that where the question 
is whether there was a consent in fact, ~ 
there is powerin the Court to investigate 
the matter in a properly constituted 
application and to set aside the deciee : 
if it is satisfied that a party never in 
fact consented to it but that the Court 
was induced to pass the decree on the 
fraudulent representation made to it that 
the party had consented to it, but that 
where there is a consent in fact, that 
is to say, where the parties have filed 2 
compromise petition and they admit that 
they have filed it but one of the parties 
alleges that his consent was procured by 
fraud, the Court cannot investigate the 
matter either in review or in the exet- 
cise of its inherent power, and that the 
only remedy of the party is to institute 
a suit to set aside the decree on the 
ground of fraud. In other words, the 
factum of the consent can be investigated 
in summaty procéedings, but the reality 
of the consent cannot be so investigated, 
In Hakim Gir v. Basdeo Sali (1) it was 
held by Mookerjee and .Cespersz, JJ., that . 
wherean order is obtained from the Court 
on the allegation that both parties. had 
assented to it and it is asserted by one 
of the parties thet he never- consented 
to the order.in question, it iseopen to 

` . © 

(1) to Ind; Cas; $94 17 G: W.: N. Gar 15 
C. L: J. 498, $^ 


"of, $7] 


INDIAN GASRS; - 


\ 


17 


DATPATRAYA BHIMRAO SABNIS 7, GANGABAI GANESEBHAT. 


the Court to teview the order end rfe-call 
it, In the case of Peary Choudhury v. 
^ Sonjory Dass (2) it was Leld by Chatterjea 
ani Griaves, JJ., that it is the inherent 
power of.every Court to correct its own 
p oceecings when it bas been misled and 
that it has complete jurisdiction to Te- 
call the order on being apprised of the 
true facts. In Basangouda * Hanmant- 
gouda—v--Ghurchizirigouda- (3) —the facts 
were that in the course of a suit a 
compromise was presented which was 
signed by the defendants’ - Pleader 
"who was not especially authorised 
in that behalf. The Court passed 2 
decree in terms of the compromise. The 
defendant then applied to set aside 
the decree on the ground that he did 
not’ engage the Pleader and that he 
never authorised the Pleader to com- 
promise the suit. The Court set. aside 
the decree and set down the suit for 
hearing. On appeal it was argued in 
the High Court that there was no 
Section -in the: Code which entitled 
. the party to ask the Court to re-open 
the suit and set aside .the decree ina 
summary manner, Chandavarkar, J., in 
upholding the contentión-of-tge respond- 
ent said as follws:—'"'What the de- 
fendant says is that there was 4 suit 
against -him, and that the suit- was 
declared to have ended by reason of a 
-decree passed with his.consent. He never 
consented, and the result has been that 
there hes been fraud committed upon 
the Court. The Court was pursuaded to 
.sign a decree to which the defendant 


a contrary rule jin Cases 


not binding on this Court, are entitled to 
the greatest respect, and we have heen 
referred to no decision which lays down 
where it 15 
asserted by a parte, not that the 
consent was obtsined from him by 
fraud, but that there was no consent 
in fact on his part. As I have "id 
before, a distinction bas been made 1n 
the Indian Courts between the cases 
where a party cbmes to Court and com 
plains that he never consented to the 
order at all and the cases where a 
party comes to Court ‘and admits that 
he did consent to the order but com- 
plains that ‘his consent was obtained 
by fraud. In the one case the fraud 
is upon the party; in the other case, 
the fraud is uponethe Court; and | it 
is well established, so far asthe Indian 
Courts are concerned, that the Court 
has inherent jurisdiction to set aside 
the order when itis apprised Of the 
fact that it was induced to sign the decree 
on a fraudulent representation of facts 
made to it. 

In my opinion the order passed by 
the Court below is right and I would 
dismiss this appeal with costs. 

Kuiwant Sahay, J.—I agree. 

Z. K. 

Appeal dismissed, 


bad never consented, and that upon the 


representation that he had consented 
. £o it, 
to go back upon its own procedure, it 
is not a question whether. there is any 


section in the ‘Civil Procedure Code to. 
wafrant the action of*the Court amend- 


ing its proceedings. It is an inherent 
power of every Court to correct its own 


‘proceedings where it has been misled.” A. 


similar view hus/been taken in the Madras 


‘High Court. See Vilukathala Raman v. 


: Vayalil Pach. (4). These d:cisions, though 


p z7 Ind; Gas, 628; 19 C. W. N, 419.. 
(3 F tnd. Cas..9608; 34 .B. 408; r2 Bom. Jus 
RS 223. 

(4) 25 Ind, Cas: 213; 27 M, Ie J. 172. 


a 


Theseiore, once the Court is asked `' 


son, whether can inherit propert 
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ło—M u.s and females— Rule appicable—Son's 
daugiter’s.son v. sisters daughte y— Balambhatii, 
value of. 

Under the Hindu Law an adopted son takes 
the place of a.naturcleson, and is entitled to in- 
hezit the property of hs adoptive mother's an- 
cestors, [p.21, cols. & 24> 

It may be that where an adoption by a Hindu 
widow has theeffect of divesting any estate vested 
in ae third person, it might not be valid: but 
it does not follow that where.it has no such effect 
the adoptionis necessarily valiti. [p. ro, col. 2.] 

Where the daughter-in-law of the last Hindu 
male holder succeeds him as & gotraja sapinda, in 
the absence of auy nearer heir, she cannot. make 

an adop.ion to her husband so as to affect the 
devoiu.ion of the estate inherited by her as a 
gotraja sapinda. — [p.20, col, 1.] 

vhe list of bandhus given in the text of the 
Mita cshara is merely illustrative and not exhaus- 
tive; nor does it indicate anything more than this 
that the qma bandhus are to be preferred to the 
piiri bandhus and that the pri bandhus are to be 
pr:férred to the muri bendhus. Subject to this, 
propinquity to the propositus is practically the 
s pa oi preference between bandhus. [p. 20, 
col. 2.3 

mae baudhus of the same class, however, 
and of fne same degree of nearness to the ,Proposi- 
tus. in tne same branch, the males are preferred to 
the females, and it is doubtful whether the pre- 
ference of the males over the females can be 
carried further. [p. 22, col. 2.] 

It is arecognised way of determining the nearness 
of relationship to see how far each is removed 
from the propositus, and in the absence of any 
other consideration justifying a differential treat- 
ment that would be the only means of. determining 
it. [p. 24, col. L] 

In the case of bandhus equally removed irom the 
propositus, however, one in the dircet line of 


descent should be preferred to one in a collatcral, 


line. [p. 24, Col. 1.) 

A sows daughier's son. is a preferential heif 
as biinga nearer bandhu than a sister's daughter, 
though they are both equally removed irom the 
proposítus. [p.24, cols. 1 & 2.] 

Taough the Butambhatti is useful as aiding 
the interpretation of the Mitakshara the views 
propounded therein cannot be accepted with- 
out due caution and examination; 
the ‘position assigned to the sister's daughter 
in the Balam bhatti cannot be. properly acte pted. 
[p. 25, éol. 1)” 

F.tst appeal against the decisicn of the 
First Class: Sübotdinate Judge, Dharwar, . 

Mt, Nilxant Atmaram, tor the Appellant. 

Mi. Coyajee (with lim Mr. R, A. Jaha- 
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e Mr, Coyajee (with bim Mr. R.A. Joha- 
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for instance,. 


JUDGMENT. 
Shah, J.—Severa. questcrs of fact and 


law arse in these eppeeis. 


The follow'ng gerceloi ical table ir diceics 
the relationship of the parties subject 
of course to their contentions as 10 certain 
facts :— 





. . HANMANT 
| 
Kristawa, ` Venk aji, Balawa, 
(daughter) (son) (daught: r) 
Bhi mrao—Venkawa Keshav a'ias 
( on) El; ca Vat 
Jivawa—Ishwar Nilkant 
(daughter) (adoptea son) 
j defendant 
Hanmant No, 3. 


(adopted son) : 
defendaat No. 2; 











Remchandta — Krishtapa. "Venkava. Gangawa 
(plaintiff) 
Gurunath 
(adopted s n) 
defenda.t 
No. 4. 
a | | 
làngo.- Gurunath, “J ii vaji,” 
(auopted son) (given in 
defendant No. 4. adopti.n). 


Gangawa, who claims to be the daughter 
of Kristawa, is the plaintiff in this.cace. 

Defendant No. 1, Dattatraya,not shcwn 
in the above table, claims to. have teen 

adopted by Venka wa, the widow of Bhim12o. 
“ Delendant No. 2 claims to be the eccpted 
son of Jivawa, the daug hier of Bhim reo, 
vefendant No, 3 is the adopted ae 
of Balawa, 

Delendant No, 415 the adopted son of 
Ramchandra, son of Kristawa. :.. 

. The last male cwner of the property in 
suit was Venkaji. ` Bl;mrao, scn-of Ver ka- 
ji,- predecee sed Ven kêji, lea virg awicew 
Verkawa, and a. daug -hter Jivawa;- He 
died in -union wih Verkaji, ‘Ver-keji 


‘died in 1880, and his widcwed daug hiter- 


in-aw Venkawa got the property ; whke- 
ther she gotitasan heir or under the Will 
said to have- been nade by Ve. keji in her 
favour isa matter to be considered, , Ven- 
kowa died on tire 26th. Deceniber 1907. 
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The present suit was fled by Gen; awa 
to T2c ver possession of the preperty nmen- 
* tioned in the p'aint with mesne prc fits, 
She c'a med to be the heir of Verkeji as 
his sisters dauchter, She cle'med cn the 
footng that Venkeji was the last male 
Owner and that the inheritarce was to Le 
traced to him. She alleged that the adop- 
tion of defendant No 1 did not take place 
in factandthat evenif it took place it was 
invalid, that defendant No, 2 was rot 
adopted bv Jivawa, that he had ro title 
to the proverty, which was said to have 
baan wroiegfally refained by him, end that 
defendants Nos. 3 end 4, who claimed to be 
entitled to the property, had no title to it, 

D*'eadent No. r contended that he was 
validly adopted by Venkawa, that the 
plaintiff was not the daughter of Venkeji’s 
sister Kristawa asaleged by her 2nd that 
in any case defendants Nos. 2, 3 and 4 
wate, neater heirs to Venkeji then the 
p'aintittandthatas he had sett ed with them 
hz was eititiled to retain the prcperty as 
aza nstthepa.ntiff. Hefurthe!r coLtended 
that certain prorerty was the property ci 
Venkawa and that at least so far as that 
property, was concerned ihe plaintiff had 
no right to it 

Deiendant No.2 c aimed to be the nea rest 
heir of Venkaji as well as of Venkewa as 
the adopted son of Jivawa, and nm?1nteired 
that he was entitled to the whole prcperty. 
He repudiated the settlement referred to 
by detendant No r : 

D:tendant No 3 claimed to be a nearer 
hr as thesister’s son’sscnthan the plaint- 
iff anl reyudiited the settlement relied 
upoa by defendant No, I, 

Driendant No, 4 ciaimmed to be 9 nearer 
hairthan the plainti on the same ground 
as dsfendant No 3 but admitted having 
relingitshed his rights in favourot defend- 
ant No.r and conceded that the defend- 
ant No. I. wes the téalowner of the 
property, ; ; 

. She Tra. Court hed that the paintifi 
was the. daughter of Kristawa, sister of 
Veakaji, that the adoption of defendant 
No, 2 by. Jivawa was ptoved, thet the 
adoption oi de endant No.z by Venkawa 
was aeither proved nor va id, that the W11 
of Veakaje set up by delendant No.1 was 
not etoved, that the p aintiff wasa nearer 
heir than defendants Nos, 3 and 4 and that 


the plaintiff end defercart No: 2 were 
eqvally rnovd from tke laest neie 
boler end that, theterfore, they were c quel- 
ly entitled to the property, Accorcin ly a 
decree for patliticn was passed ir 1axcur 
of the plaintiff. As regards the lend 
which was alleged to have been acquired 
by Venkawa on her own account, it was 
found that it was not shown to be her 
stvidhan, and it was held that in any case 
the property would go to the plaintiff and 
defendant No, 2. 

Both the pl intif and defendant No. I 
heave ;reierred separate appezis to this 
Court: «nd practically all the points which 
were contested in the lower Court arise 
for our decision here. ° 

[Here, after dealing with the questions of 
fact and considering the evidence, his Lord- 
ship» proceeded .— | 

Strictly speaking the question of the 
validity of the edoption of defendant No. I 
does notzrise. Butin iew of theargument 
on the question it seems to me to be desira ble 
to decide thet question. And in any case 
its velidity if estatlished could afford 
an additions. 1 ground for ignoring the adop- 
tion. ‘Lhe Will of Venkaji not having 
been proved, no question of, his consent 
toanadoption by Venkawa ‘could arise, 
the only consent suggested being that 
contained in the Will. 

According to the decision of this Court 
in Lekshmibai v. Vishnu Vasudev (I) the 
consent of the feiher-inl.w would be 
operative only during his lifetime. So 
the consent such as is contcined in the 


- Will, even if proved, would not avail 


detend.nt No. T. 

It is urged, however that Venkawa by 
adopting de endant No. I did not divest 
any estate vested ina third person, that the 
ado tion had only the efect of divesting 
the estate vested in her, and that on that 


“ground the adoption is velid. According 


to the décision of this Court that is not a 
conclusive test of the power to adópt, 
It may be that where the adoption hes the 
effect of divesting any estate vested in as 
third person it night not be valid: bui it 
does not follow thit where it hgg noSuch 


eiect the adoption is necessarily valid. 


(t) 29 R. 410; 7 Bom, L, E. 436. . 
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That view has beenaccepted in Ramkrishna 
v Shamrao (3). The r:tio decidendi o: this 
case his been approved by the Pri, y Council 
in Madana Mohana Andnga Bheema Deo v. 
Parushothama nanga  Bheema Deo 
(3). It has been applied by this Couri 
ineDatio Govind Kulkarni v. Panduvang 
Vinayak (4), specifically to the case ‘of a 
widow succeeding as a gotraja sapinda of 
the last male owner under the rule estab- 
lished by Lallubhai Bapubhai v. Mankuvar 
bai (5) and approved by the Privy Council 
in Lallubhai v. Cassibhat (6), in consequence 
of the absence of nearer heirs, In the pre- 
sent case the daughter-in-law succeeded as 
a gotraja sapinda of the last male owner 
in the absence of any nearer heir, see Vithal- 
das v, Jeshubat (7). It is clear that Ven- 
kawa could not adopt to her husband so 
as to affect the devolution of the estate 
inherited by her as a gotrija szpinda. 

T may add that in the argument it has not 
been suggested that Venkawa could have 
adovted to her dececsej husbend during 
her father-in 1 .w’s lifetime without his con- 
sent and tht her power to adopt remained 
ünaiected even after her father-in-law's 
‘death in spite of her having inherited the 
estate, trom her father-in-l.w: end in view 
ef the decisions in Ram? v. Ghamau (8) 
and Vithoba v, Bapu (9) sucha suggestion 
could not be made. The recent decision 
of the Privy Councilin Yadao v. Namdeo (xo) 
was not referred to in the argument, and 
its eect upon the view accepted by the 
Full ‘Bench in Ram? v. Ghamau (8) may 


26 B. 526;4 Bom. IL. R. 315 
46 ind. Cas. 481:45 I. A. 156;20 Bom. 
041; 35 M. L. J. 158; 5 P. L. W. 179; 8 
167; 16 A. L. J. 725; (1918) M. W. N. 621; 
IL. T. 235 28 C. I. J. 403; 41 M. 855; 23 
N: 177 (P: C.). 
(4) .32 B. 499; ro Bom, L. R. 692, 
- (5) 2 B. 388; 1 Ind. Dee. (N.s.) 682 (F. B.). 
~ (6) 7 Ll. A, 212; 5 B. 110; 4 Sar. P. C. J. 164; 
3 Suth. P. C. J. 755: 4 Ind. Jar. 533; 3. Shome 
e m 7 €. I. R. 445; 3 Ind; Dec, (N. S.) 75 
e , (7) .4 B. 2159; 2 Ind. Dec. (N. s.) 655. 

,(8) © B. 493;6 Ind. Jur. 587; 5 Ind. Dec; 
(N.S) 787 (F. B.). ^ > 
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L: W. 
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require to be considered hereafter. In the 
present case, however, the daughter-in- , 
law inherited the propetty of her father- 
in-l.w and the question of her power to 
adopt therea‘ter stands ona different foot- 
ing, The principle underlying the ru'i.gs 
in Ramkrishna v. Shamrao (2) and Daito 
Govind Kulkarni v. Pandurang Vinayak 
(4) is nôt in any way affected by the ob- 
servations in Yadao v. Namdeo (10). I 
thiak, therefore, that the adoption of defend- 
ant No.1 by Venkawa would not be valid. 

Ii follows from these findings that defend- 
ant No. I has no title to the property in 
his own right. 

It remains to consider the tights of the 
plaintiff, the defendant No, 2 and de endants 
Nos. 3 and 4 to this property, Imay men- 
tion here that we are not corcerred in this 
suit w th the effect of the settlement seid 
to have been effected by defendant No. I 
with defendants Nos 3 and 4 and with 
defednant No.2. Their rights dinier se 
need not be considered here. 

All these reletions are undoubtedly ban- 
dhus: they are ajl within the limits specified 
in the Mitakshara beyond which the biccd 
relationship cannot exist. A transleticn 
of the relevant passage is given in Ram- 
chandra v. Vinayan (11). They are all 
atma bandhus. None of them is specifically 
mentioned in the Mitakshara or the Ma- 
yuaha; and the only test to determine 
the heirship.is propinquity to the pro- 
positus, Thisis clearfrom the Mitakshara 
(see Mitakshara, Ch. II, sec. VI—Stokes' 
Hindu Law Books,pp.445and440). What- 
ever doubt there nay have been at one 
time it is now accepted that the list of 

bandhus given in the text is merely illus- 
trative2nd notexheustive;nor does the 
list necessa tily indicate anything more than 
this that the atma bandhus ate to be pte- 
ferred to the pigi bandhus and that the 
juri bandhus ate to ke preferred to the 
matri bandhus, It has been held by this 
Court in Mohandas v. Krishnabai (12) 
and Parot Bapalal v. Mehta Harilal (13) 


a 
' (12) 5 B. 597" 3 Ind. Dec. (N. S.) 393.- © 
3) 19 B. 631; 10 Ind. Dec. (N: 8.) 421. 
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that proninguity is practically the sole 
* test, and indeed,in the first case, the Court 
preferred an obviously nearer ajma bandhu, 
not mentioned in the Mitakshara, to an 


aima bandhu specifically mentioned therein, 


The recent judgments of the Privy Lourcil 


vyer 


place this point beyond controversy. The 
difficulty arisesin the application of the test 
of propinquity I may also add here that 
the test of religious efficacy or the right 
to offeroblationsis regu ated by somewhat 
different considerations, and it dces nct 
necessarily afford any safe guide or useful 
assistance in determining the nearress of 
blood relationship in the case of distent 
relations such as we have in tbe present 
case | 

It is strictly necessaty to apply the test 
of pfopinquity, as best. we can to the 
specific relationships we have in thiscase. 
Be ore dealing with this question, it will Le 
convenient to deal with two general argu- 
ments that have been advarced in this 
case, It is contended on behalf of the 
plaintiff that defendant No.2 isan adopted 
son, and cannot take the place of a natural 
son, sofarashis right toinherit the property 
of his adoptive mothet's ancestors is con- 
cerned, as it dependsupon the blood relati on - 
ship, 2nd that the fiction by which the 
adopted son takes hispostionasa natural 
son in the famiy of his adoptive father 
hasnot been carried sofarin this Presidercy 
in any of the reported cases and ought 


Subramania Mudaliar (x 5) (not yet reported) 


not to be applied to that extent. The- 


second argument urged on behalf of defend- 
ant No. I is that the plaintiff's suit must 
fail on the simp e ground that as she is a 
female she is postponed to all male band- 
hus, however remote, andthe recent deci. 


(14) 60 Ind. Cas. 251; 48 I. A. 86; 40 M. L: Js 
270; (1921) M. W. N 153; 19 A. L. J. 308: 2 P. 
L. T. 97:33 C. L. J 263;29 M I. T. 24^: 6 P. 
L. J. 140; 23 Bom. L. R. 692;25 C. W. N. 842; 
Ij I. W. 20 (P, C). . 

(15) 64 €nd. Cas. 402; 48 I. A. 340; 44 M. 753; 
I4 d. W. 402; (1921) M. W. N. 669; 2 P. L. T. 707; 
26 C. W. N. 159; 41 M. L. J. 676; 30 M. L. T. 19$; 
4. 1U. P..LjR. (P. C.) 13; 24 Bom. I. R. 649;.(1922) 
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sionsof this Coutt in Balhrishna v, Rams 
krishna (16) and Girimallapbpa Channappa 
v. Kenchava (17), have been relied upon 
in support of this argument. : 
As regards the first point I do not think 
that the ergument can be accepted In 
view of the decisions in Uma Sunkeg v 
Kali Komul Mazumdar (xs) approved by 
the Frivy Council in Kali Komul Mozumdar 
v. Uma Sunker (eg), it ig hardly open 1o 
the plaintiff to rely upon the earlier qe- 
cision of the Calcutta High Court in Morun 
Moee Debeah v. Bejoy Kishto (20) or of the 
Madras Hich Court in Chinnaramekrisina 
Ayyar v. Minaichi Ammal ‘21). It may be, 
as pointed out by Mr. Coyajee, that the 
point has not been decided eby this 
Court or rather that there ds no re- 
ported decisicn on the point; but the 
Observations in  Nagindas v. Bachoo 
Hurkissondass (22), wherein the relevant 
passage from the Full Bench decigon of 
the High Court at Calcutta 1s quoted, ere 
sufficient to render theargutnent untensble. 
The criticism of this view in Ghose’s Hindu 
Law, Vol. I, p.655, (3rd Edition) which pur- 
ports to be based upon certain texts, has 
been relied upon by Mr. Coyajee That cri- 
tici&m no doubt desrves to be consicered: 
but itis hardly an open question now 
at least so far as thisCourt is concerned. 
Atonestage of the argument I thought 
that there might he some force in the 
arzument: but having  reeeid to the 
clear decisionsof the Privy Council 10 which 
I have re'erred, I do not think that it is 
permissible to us to treat it aS an 


arguable point. 


(16) 59 Ind. Cas. 771; 45 B. 353;22 Bom, I. 


R. 1442. 
(17) 61 


R. 213. : 
(18) 6 C. 25677 C. L. J. 145; 3 Ind. Dec: (N.S. 
68 ° 


168. 

r9) ro I. A. 138; to C. 232; 13 C. L. R' 379 
7 un 553: 4. Bar. P.C. J. 458) 5 Ind. Dec. 
(N s.) t«6'D. C... . 

(20) W.R. at I21. , 

21) M. H.C. KR. 245. e 

Ee 4 Ind. Cas 4^3: 431. A. 56%at p. 6% 18 
Bom. L. R. 172: 30 M. L. J. 193. 14 A. L.J. t857; 
3 L, W.259: 19 M. L. T. 193; (1916) 1 M. W.N. 
258; 23 C. Ia ]. 395; 20 CW. N. Gor: 49 B, 270 
(P. C) E. s . Obs gen ete. os o 


Ind, Cas. 294; 45 B. 768; 23 Bom. L. 
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As regards the other question about 
ranking all female bandhus after the male 
bandhus it seems to me that thetwo de- 
eéisions of this Court already referred to 
proceed upon a somewhat incomplete reali- 
‘sation of the position of the female 
bandhus in this Presidency, and do not 
give thet effect to the.test of propin- 
quity, which alone is to be determirative 
of the right to inherit in'the case of distant 
Wood relations. In Madras no doubt 
all female bandhus are postponed in 
favourof the male bandhus. But in this 
Presidency the position cf the female has 
‘received a somewhat d'fferent treatment. 
kor instance, in the case of the widows of 
sagotra Sapindas, in this Presidency, their 
right is. recognised to an extent to which 
itis not recognised in any other part of 
India, governed by the Mitakshata Law. 
That, however, is the case of sagoira sapindas 
and may not be strictly relevant to the pre- 
sent point, ‘The sister isgiven a place in 
this Presidency which has not been assign- 
ed to her in Madras or elsewhere: no 
‘doubt thisis due to a large extent to the 
fact that she is expressly mentioned in the 
Vyavahara Mayukha and even though. she 
is not mentioned in the Mitakshata she 
has been practicelly assigned by the deci- 
sions of this Court the same place after the 
grandmotherosin the V yavahara Maywukka. 
But the fact remains thatafemalein that 
position occupies such a high place among 
the heirs. Then the decision in Saguna 
v. Sadashiv (23) implies a neget'on of the 
general proposition that the female bandhus 
must come in after the male bandhus. 
The questions and answers in West ard 
Buhler’s Dizest of Hindu Lew, pp.465, 460 
44th Edition.), relating to biother’s daug ht- 
er and sister’s daughter do not support 
the general statement that the female ban- 
dhus can come in only after all mele ban- 
dhus, without any regard to the nearness 
of their relationship. In short that view 
appears to me to be opposed to a fèir eppli- 
cation of the doctrine of propirquity which 
ts been so far applied in this Presidency 
without giving any such general pieler- 
ence (b theanale bandius cver the female 
Landhus. I do not say that there is no 


(23) 26 Bi 710; 4 Bomi hi R 527. 
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preference of males over the females at all, 
in determining the richts of the bands. 
The extent of the prefererce is not easy 
to define and has not been definéd. Speak- 
ing with some difüdence on a point 
of this difficulty, I think that except in the 
two recent rulings, the prefererce hes so 
far never been stated in this Presidercv 
to go beyond this, that among banahus 
of the same class, and of the same 
degree of nearness to the propositrs, 
in the seme brench, the males are prefer- 
red tofemales;forinstarcein the cese of 
sister's son and sister's daur hter., the son 
would be preferred to the daurhter, But 
whether it is proper toro beyond that is 
a point which, in my opinion, requires con- 
sideration. The basis of the rule enrrci- 
ated in Rajah Venkaia Narasimha Appa 
Rao Bahaaur v. Rajah Surenami Venketa 
Purushothama Jagannadha Gopala Rew Ba- 
haduy (24), may be found in Lakshman- 
ammal v. Tiruvengada Mudal (25). The 
view adopted in this decision has never 
been accepted in this Presidercy as rerards 
the relative position of the sister ard her 
son. It is not necessarv in this case to 
discuss the texts referred to in that case. 
The result of adorting this view ebout 
preferring the male bandkus to the 
female bandhus generally would be 10 post- 
pene some of the nearestfemele bandhus 
in favour of every distant relations. 
Even the son's deughter,. who would 
be so near to the proposi'vs would 
be telecated to a very stbordirate 
and distant position among the bandkus 
it she is to be postponed to all males; in 
competition with her cwn son, she world 
be postponed Of ccurse, whether this 
stote of law would be anomalous 01 rot 
isa matter “pen to areument: but in this 
Presidency at any rate it would be consider- 
ed anomalous. In  Mohkandas v. Kriskna- 
bai (12) Melvill. J, observed as follows: — 
“The plaintiff’s mother who is still alive, 
was a sster of Sundeijal's mother; ard it 
mey well be dovbted whether the plair.tiff 
would be entitled to succeed in prefererce 
tn his own mother, through whom he. 
claims ” PS A 


24) 31 M. 32154 M. L; T. 5; 18 M. In J. 40018. 
(25) 5 M; 241; 2 Ind, Dec, (Refs) KE o. 
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~ gach an interpretation, 
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(This shows how this question has 
been ‘looked at in this Presidency. 
No doubt if the rule as to giving 
preference to the male bandhus over 
female bandhus apart from any con- 
sideration of propinquitv were adopted 
it would simplify matters considerably. 
But I am humbly of opinion ‘that that 
would not ba in accordance with the Hindu 


-Law as understood andadministered in this 


Presidency. 

Without deciding this question of general 
preference of the male bandhus over the 
female bandhus and without reference to it, 
we' can determine the question as to who 
is the nearest heir among the bandhus in 
this case. As between the plaintift and 
defendants Nos. 3 and 4, I am inclined 
to take the view that the plaintiff would be 
the preferential heir, The sister’s daughter 
is neater to the propositus than the 
sister’s son's son In West and Buhler’s 
Hindu Law, in the questions and answets 
to wh'ch.Ihave already feferfed, the opinion 
is expressed that a brothers daughter is 
to be preferred to the brother's daughter's 
són, and that the sister's daughter is nea ref 
than sistef's daughter's son. That, how- 


ever, does not exactly meet the present ` 


case as the competition is with the sister's 
sOa's son. The case of the sister's son 
is mentioned in the same book at page 462. 
According to the opinion expressed thete 
tha sistef's son comes after the sister but 
before the sistef's dauchter, It is based 
unon the old case of Ichharam v Pruma- 
nwtd(15),2nduponthefactthatthe sister's 
sonis mentined in the Nirnaya Sindhu, 
That leaves the question of the sister's 
s22's $on in Talation to the sister’s daughter 
open. If the sisterf's sons mentioned in 
the N'rnaya Sindhu can be interpréted as 
including the sister’s sons’ son and not the 
sisters daughter, it mat be said that the 
latter cannot be preferted to the former. 
But there is no justification for adopting 
Applying the test 
of propinquity it would seem that the sistet's 
dinzhter would be nearer than the sister’s 
671’s són; I do not, however, decide this 
q ,estion as it is not necessary to do so. 

. As beteveen defendant No. 2 and defend- 
ants .Nos..3 and 4 the question presents 


* ' (a6) (1822) 2 Bory: 515; 


no difficulty. The deferdert No. 2 -is 
neater by one degree to the ptepcs‘irs ard 
is in the line of *descent. He is to he 
preferred to the deferChrts Nos, 2 erd 4, 
As between the plaintiff ard defer déert 
No, 2 the question is not easv. In ogder 
to appreciate the difficulty it is necesse ry 
to bear in mind not only the high positon 
assigned to the sister asan heir in this 
Presidency but also the Teasors for thgt 
view. Inordet to havea clear idca of these 
feasons the judements in the follcwing 
cases may be perfused with advartere:— 
Vinayak Anandrav v. Lakshmibat (27), 
Sakhavamsadashiv Adhikari v. Sitabai (28), 
Kesserbai v. Vaiab Rroji '20). Lakshmi 
v. Dadananaji (30). Mwjd Puvsheium v, 
Cursandas Natha (3%) and Bhagwan v. 
Warubhas (32), 
Apart from the 1efererces to the views 
expressed in the Commentary krcwn es 
Balambhati on the Mitakshara with which 
I shall dealseparately as bea ringon the point 
in question, it is cleat that the position of 
the sisteris largely due to the fect thet the 
author of the Vyavahara Mayukhe hes as- 
signed to heta special piace, and the ground 


‘ag stated bv him when shorn of el! techni- 


calities is propinquity, as the lexts of Manu 
and Btihaspati referred to bv him go to 
show, (See Mandlik's Hindu Lew, p. 87) 
Under the Mita kchata thouch the sister is 
not mentioned by Vijnanesvara, pre.cticc Ny 
the same posiuonisaS:eicred to hir vrder 
the decisions of this Court, I may refer 
to the case of Rudrapa vw. Irava (33), 
which, like the present case, catre f rom the 
Dhatwar District, 
The sistet’s position being thus establish- 
editis clearthot inth s Pres dency she wonid 
be preferred to a sor’s dart btez, The 
son’s daurhtercar correin or! ves & bandhu 
ag the delsim sin Vendal v. Parjeram {34y 
and Mui Purshotum v. Cursandas Naja 
(31), already. referred to on a difierent 


= (27 T B H- C. R. 117. : 
(28) 3 B. 3535; 4 Ind. Jur. $1; 2 Ind. Dec. (N; sj 
236. ° 
(29) 4 B. 188; 2 Ind. Dee. fx. 8.) 437. 9 


(30) 4 B. 210:2 Ind Dee. (N. S 647. 

(31) 24 B. 563; 2 Bom. L. R. 721; 12 lud. Dec; 
(N. 5.) 906. 

(32) 32 B. 300;10 Bom. L. R. 389. ° 

(33) 28 B. 82; 5 Bom. L. R. 676. 

(34) 20 B; 573; 10 Jud: Dec; (N: 8.) 2 
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point, would show. I am not concerned 
with the merits of this position, Brt 
undoubtedly a sister is 9 preferential heir 
i1 Ye ation to a son's ddughter: and it may 
be argued that hdr issues should be preferr- 
ed to the issttes of the son's daughter, On 
thgotherhand,itmay be urged that whet- 
ever the rights of the sisteras against the 
son's daughter may be, the rights of these 
1ssttes inter se should be determined solely 
with re erence to their proninquity, that in 
the case of bandhus equa 1y distant in degrees 
ffom the propositts those in the direct 
l neof descent should be preferredto the 
bandhus among thecollateralsin thea scend- 
ing line, and that in the case of banahus 
equally «temoved in degrees (rom the pro- 
positus a male may ve preferredtoa female, 
Thete is a third position which has been 
accepted ny the lower Court, viz, that 
the ptopin quity must be determined merely 
with teference to the degrees by which the 
handlius are temo ved from the ptorosittts, 
nnd that as the sisters daughterandthe 
son's daughters son are equelly distant 
in that way, they should take the 
property equally. As regards this last 
view no doubt it is a recognised way of 
determ ning the neatress Of Telatiorship 
to see how far each is removed f tcm the 
propositus, andin the atserce of any other 
considerat on justifying a Cifferential treat- 
ment thatwould bethe Only meansof deter- 
mining it. 

After 3 careful consideration of the 
position of the sister T do not thinkthet the 
fact that she is prefetred to the son's 
daughter as an heir affords any gtound 
for preferring the sister's daughter to 
the son's daughter's son, though at 
One time I thought that, other things 
.being equa, perhaps this might afford 
a ground for preerence. But it seems 
to me that the position o the bandhus 
with whóm we are concerned must re 
considered w th reference to the propositus 
without any regard to the relative rights 
of their respect've mothers, I think, how- 
eset, that in the case of bandhus equally 
removed from the propositvs cre in the 
direct*line,of descent should be preferred 
to One in a collateral lire. J do not desire 
to genetelise beyond the strict require- 
ments of thjs case, but the son's daughter's 
son can be preferred as being a nearer 


tre - 


bandhu to the sister's datirhter though they 
aTe both equally removed from the nro“ 
postus, It is father strarre that 4here 
shonld he ro precedert to ride rs On 
JA point of this character: at eny tate I 
kawe notbeer able to find anv, ard none is 
_cited tous, But Iam satisfied thatita ficrds 
a safe basis fot differentiatior Letween these 
bandhus as to their prcpirquity 
It is, therefore, rot necessa ry to ecrsicer 

the question whether defercant No.2 can 

be preferred to the pleirtiff on the grornd 

that he is a male and both being alma 

bandhus eavally remo ved frem the prepo- 

situs, I think that out of all these 

bandhus the defendant No, 2 is tke 
preferential heir. 


I may add with reference to the Nirnava 
Sindhu that so far as I have been able 
‘to ascertain none of the relations thet we are 
concetned with is specifically mentioned 
as having anv preferential reht inter se 
to perform the shraddhas, The passage 
relating to the sister’s son is to be fourd 
in Nimayr Sir dhu, p. 272 (Nimava Sarar 
Press, 2nd Edition) Ihave already stated 
my opinion that the express‘on ‘sister’s 
son, ' when read in relation to the context, 
cannot be understood es ircludire the 
sister's son's sons: while speaking of the 
Nirnava Sindhu it mav be mentioned thet 
the test of religious efficacy cannot help 
us in the case of such distant relations 
as we have in the present case. 


As regards the Balambhatti, no doubt 
if the interpretation put by Belem bhatta 
upon the word ''BAratarah " in the well- 
known text of Vajnavelkya were accepted 
the sister’s daughter would come in not 
only before all bandhus but even before all 
the gofvaja sapindas. «a translation of the 
relevant passage has been given at page 306 
and the list of heirs according to the scheme 
adopted in the Balambhatti is stated at 
page 308 of the report in Bhagwan v. Wart- 
bhai '42). Thourh Westropp, C. J. leid 
stress upon the Balar bhatti es supportirg 
the case for the sisterin Sabharamsadashiv 
Adhikari-v. Sitabat (28), Jerkirs. C. J. in 
Mulit Purshbctum y, Cursendas Nethe *a1) 
ard Char devarkar, J. ir Bhagwanev, Waru- 
bhai 32) definitely rejected it as affardéng 
a basis for the sister’s position in the list 
of specifically mentioned heirs: and. that 
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view was followed in Hari Annaji v. Vasu- 
dev Janardhan (35). 

Apart from these decisions there is an- 
other difficulty in following the shceme in 
the Balambhatti logically. It would not 
be easy to determine what plece would 
be assigned according to the Balam bhatti 
to theson's daughter's son. For instance 
in dealing with the position of the daughter's 
son, as stated in the Mitakshara, the author 
has interpreted the word dauhitra (daugh- 
ter's son) as including dauhitri daughter's 
daughter also; (see Gharpure's edition of 
Balambhatti, Vyaveharadhyeya, page 207) 
and he has given hera higher place than the 
sister and her issues. It may be said that 
the same author would logically assign 
a higher place to the son’s daughter and 
probably to her son. I may state that I 
have not been able to find in the Balambhati 
any express reference to the son's caughter, 
or to the sOn’s deughter's son in cOnrec- 
tion with the relative positions of diberent 


heirs, So it is possible to argue 1L8t the. 


sister's daughter occupies a higher position 
than the son's daughter’s son eccordirg 
to the Balambhatti. The true view bout 
this commentery on the particular poirt 
under consideration appeersto me to be that 
the iriterpretation of the word bhrajarah 
distutbs the settled series of heirs under 
the Mitakshera and it is difficult to base 
any inference upon that view unless we are 
prepared to accept the scheme in its 
entirety. Though ths commentary is 
useful as aidng the interpretation cf the 
M'takshara the views propounded there'n 
cannot be accepted without due caution 
and exemination, I do not think that 
the position assigned to the  sister's 
daughter in the Belembhatti can be pro- 
perly accepted. 

In the result I would set aside the decree 
of the lower Court and dism‘ssed the plaint- 
iff's suit. . , 

Having regard, however, to the various 
contentions raised by the parties and the 
findin^s thereon and to all the circumstances, 
T would order each party to bear h's or her 
own costs throughout. The jl in if to 
pay to the Government the amount which 
she would have beef required to pay as 


(35) 23 Ind..Cas. 044; 38 B. 438; 16 Bom, L; 
Re293. - | f 


Court-fees in the lower Court if she had 
not been »llowed to sue as a pauper. 
Mac'eod, J.—I agree withthe conclusions 
of mv learned brother, but I should like 
to adda few remerks of fhr own. Once the 
qttestions of fact hive been decided there 
remains the contest between rival bandhus. 
It was first contended that the second de- 
fend^nt could not inherit asa bandhu to the 
rel^tions of h/isadgotiemqe!her. but apert 
from the decision in Uma Sunker v. Kali 
Komul Mozumdar (i8) and Kali Komul 
Mozumdar v. Uma Sunker (10), it wovld 
seem strenge if an edopted son having 
left his nature] familv were to be considered 
as the son of his adontive father only end 
not of his adoptive mother. As the second 
defendant then must be recogn'zed as the 
son's daughte1’s son df Venkaii, it follows 
that the defendant No.3assister's grand- 
son is one more degree remote, and the in- 
teresting question whether he woyld be 
preferred to the sister’s daughter need not 
be decided. There remains then the plaint- 
iff, sister’s daughter, and defendant No. 2, 
son's d^ughter's son both aima bandius, 
three degrees remo: ed from Venkaii. The 
leerned Judge has decreed thet t hev should 
take the suit property equelly. Thoreh 
some may think that th's Court in deciding 
that all mele bandhus should be preferred 
to female bandhus without rerard to pro- 
pinquity hes gone too far. still there is ro 
authority for the proposition thet bandhus 
of diterent sex but of equal propinquitv 
should take equally. Itmav beeven noted 
that amongst those relations who have 
been held to be bandhusin decided cases 
as detailed in Mr. Gharpure’s book on 
Hindu Law at p. 315 there is only one 
female, the father’s sister who, it was 
held in Saguna v. Sadashtv (23), should be 
preferred to the mother's brother, end that 
decision must now be considered as: vir- 
tually overruled by the decision of the Privy 
Cotine'l in Vedachela Mudaliar v. Subramania 
M udaliaz (x5). (not yet reported), as. their 
Lordsh'ps have expressed ‘her d sepproxal 
of the preference «ven by the decis cns 
of tie M-»dras Heh Court to bandhus “on 
the father's s‘de fo  landbus ,0n the 
mo'her's «ide. J 'h'nk, there’ore, the 
and defendant should be preferred to 
the plaintiff, But apart from the question 
of sex there is anOther vesy interesting 
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question whch has not been considered, 
and wh ch does not seem to have arisen in 
any reported case. The direct descerdzants 
of the proposifus through daughters 
though they ate bandhus are not cognates. 
Even if paternal cognates are not to be 
‘preferred to maternal cognates it might 
plausibly be argued that direct descendants 
should be preferred to both. I for one 
must regret fhet the princples with 
ezard to the inheritance of bandhus 
cannot be laid down more definitely, 
instead of it being left to ther Leing 
discovered by a process of exheustion es 
Occasion arises for 2 decison between 
rival claimants. 


Z.K. ° Decree set aside, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLAIE DECREE 
NO. 2011 Or 1920. 

November 23, 1922. 

f Preseni:—Mr. Justice Welmsley end 

Mr. Justice B. B. Ghose. 

THe KUSHTIA LOAN OFFICE 
Limits D—PLAINTIFF— APPELLANT 
vErSUS 
ANNADA CHARAN CHAKRAVARTY 
AND OTHERS— DEFENDANTS— 

^. RESPONDENTS. 

Morigage— Acquisition of portion of mortgaged 
property—-Compensation, abbropriation of, towards 
payment of unsecured debts— Purchaser. of equity 
of vedemption, vight of. d 

Where a portion of a mortgaged ptoperty is 
acquired under the Land Acquisition Act and the 
compensation money is, under an arrangement 
atrived at between the mortgagor and the mort- 
gagee, appropriated towards the satisfaction of 
unsecured debts due from the mortgagor to the 
mortgagee and not towards a redaction of the 
mortgage-debt, a subsequent purchaser. of the 
equity of redemption from the mortgagor is 
bound by the arrangement and cannot dc bit 
the* amount of the compensation reccived by the 
mortgagee from the mortgage-de bt. [p. 27, col. 1.] 

Appesl against a decree of the Ds- 
trict Judge, Nadia, dated the <sth of 
June 1920, modifying that of the Subor- 
dinate Judge of that. District, dated the 


30th of Septefhber 1918. | 
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Dr. Dwarkinath Mitter and Babu 
Ma nindranath Roy, for the Appellents. 

Bibus Brojol«l Chakravarty and Preo- 
natà Duit for Brbu Hemendra Kumar Das, 
for the Respondents, p 


| JUDGMENT. 

Ghose, J.—The pl«iniiffs are the appel- 
lants in thiscase. The suit was brought 
for enforcing a Mortgage executed Ly the 
defendants Nos. I, 2 and 3 in favour of 
the plaint Company, in July 19135. 
Twenty-four items of property were 
mortgaged. Out of these, two items were 
acquired under the Lend Acquston Act 
in 1915 and the amount of compen-ation 
awarded was less than the mo igege- 
money. The plintifis were enttled as 
mortgagees to take the whole amount of 
compensetion in satisfect'on of their n ort- 
gage. Butthe mortgagors were not w Iling 
that the entire amount should be taken 
by the mortgagees in payment, of that 
The plaintiff Company hed two 
unsecured debts due from the mortgagors. 
What the mortgegors wanted wes thet 
the compensation money should be 
appropriated in full payment of the 
un:ecuted debts and a portion of it .should 
be taken by the mortgagees towards pert 
satisfact on of the mortgage-debt. The 
morígagees agreed to that and the 
unsecured debts were prid off with a 
portion of the compensation money, In 
1916, the contesting defendants No:. 

5, 6, 7and 1o with some other defende nís 

purchased the equity of redemption in - 
sone of the mortgeged properties subject 
to the mortgege and they have been 
impleaded in this su t 2s such purchasers. 
Ther o5jection wes that the mortgegees 
were bound, to give credit for the.entire 
amount of the compensat on money in 
reducton of the “mortgage debt. “The 
Court of first instance Made a decree in 
favour of the plaintiffs for thefull amount 
of the mortgage-money due; but, on appeal 
by the contesting defendents, the ower 
Appellate Court hes vared that decree 
and directed thet the money due on the 
mortgage should ke .reduccd Ly «loving 
credit fot the amount that wes fad in 
satisfaction of the unsecuted delis due 
to the mortgagees. This. view, in my 
opinion, is exroneous. A portion of- the 
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orooerty had been acqu‘red under the 
Land Acquis ton Act be’ore the contest ng 
lefend'nts had ecqured any ‘interest in 
the property.  Reli.nce his teen pleced 
by the learned Vekil for the respondents 
on the principle that where the mort; es ee 
rece:ves any money by means or virtue 
of a securty, it must be appked in 
reductions of the mortgage debt. But 
that prnciple hes no application here. 
Before any thrd person hed eccu red any 
interest in eny port on of the mortgercd 
property, the mottgagees were ent lcd, if 
they so desired, to pay the while amount 
oi the compensat on money to the nort- 
gagors. They would thereby hene reduced 
their own sceutity snd theinterest of no 
other person would have been affected 


in any way. Wi, at happened in ths case 
pract cally amcunts to this thet the 
mortgagees made over a pert of ihe 


compensation: money to the mortgecors 
and the morteagors paid it beck to the 
mortgagees in satisfecton of their um 
secured debts. As this heppeped before 
the contesting defcndents had accuired 
any interest in the murteeged property, 
they have no r:ht to ecmgplen. The 
mortzar.ors themselves could not here 
after entering into the  errergen ent 
re'erred to above cleimed that the mort- 
gagees were bound to give credit for the 
amount in satisfaction of the mortsege 
debt whch they hed themselves asked the 
mortgagees to appropriate in sat'sicct on 
of some other delt. The <eppee] nut, 
therefore, le allowed, the judgment ard 
decree of the lower Apzelkie Ccurt set 
as de and thoseof the First Court restored 
wth costs in ell Courts. As the period 
of redempt on fixed by the Court of first 
instance "has expired, that per od will 
ne extended by three months from this 
ate, Dm 

‘Walmsley, J.—I agree. | 

Appeal allowed. 

Z. K. 
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ALLAHABAD HIGH COURT. 

SECOND CIVIL APPEAL No. 1299 OF 1921. 

March 22, 1923. 
P esetti:;—Mr. Justice, Rafique and 
Mr. Ji stice Lindsay. 

Maulei ZLA-UDDI N—PLAINTIFF 

—APPELLANT - 
Uers US 
Miulvi ABUL HASAN AND ANOTHER— 
—DEFENDANT$— RESPONDENTS. 

Muhammadan Law—Pre-emption—  Pre-empicy 
and vendor equally entitled, rights of—Proceduré? 

Where in a suit for pre-cmption bascd on the 
‘provisions of the Muhammadan Law, the Court 
finds that the pre-cmptor and the vendte sland 
in the same degree towards the property scld, 
the property ought to be divided equally between 
them. fp 29, col.1.] 

Muhammad Yakub v, Kanhai Lal*f4 Ind: 
Cas. 673; 19 A. L. J. 869; 44 A. 83; (»922) A. I. 
R. (A) 157, followed. i 

Sacond appeal agiinst a decree of the 
District Judge, Budaun, dated the 2nd of 
July 1921. 

Messrs. ZgbalAhmad and M ukhiav Ahmad, 
for the Appellant. 

Mr. Ibn Ahmad, for the Respondents. 


JUDGMENT.—It appears ihat one 
Moulvi Azz-ud-d'n was the prfopretor of 
a grove stuate in the cty of Budeun. 
The Moulvi died some time” ago Jeaving 
hm surviving three sons end a daughter 
bv one wife and one son by another wife. 
The latter was called M. Mobawirad 
Abul Hasan and wes in judici 1 service . 
in tivderatad. The names of the ch ldren, 
by the first wife. were M. Mchen med 
Weheh- d-din, Wehej-1d-din, Za-td-din 
and Musammat Afzal un nissa. Some years 
ago Afzal-un-nissa sold ker share to Al ul 
Hasan, On the 2nd November 1¢20 
Wehahb-ud din sold his share in the grove 
to Abul Hasan in lieu of Fs.2,200. Zia-ud- 
din the own brother of the vendor brows ht 
the suit out of which this appeal hes 
arisen egainst the vendor and ihe verdee 
to recover the share sold on the ground 
of pre-emption, It was alleged in the 
paint that after tle decth of M. Aziz- 
ud-din, the chidren tv the first wife gave 
h's shire to abu Hasan, the son by the 
second wife ard sep: rated frcm hp The 
painti Za-uddn was empo'ed in 
Government service at Algarh when hs 
brother, Wahab-ud-din executed a sale- 
deed of his share in. the. geove vn. the 
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and November 1920 in favour of Abul 
Hasan. On the roth November rg20 
when Zia-ud-din went home he learnt 
(of the sale. Immedi&tely on coming to 
know of the sfje he made the two 
demonds required by the Muhammadan 
Iaw ani as the vendee decl ned to trans- 
fer the share to h'm the present suit 
had to be brought. The claim of the 
plaintiff wase based on the allegation 
that a custom of pte empton obtained 
in the city of Budaun under whch ha 
aS the own brother of the vendor hed 
o preferential r:ieht over the vendee. 
Anothet bas's of the claim was that 
under the Muh^mmaden Lew apart from 
any custom the plaintifi beng the skap 
Khalt had 2 better right of prrchase 
than the vendee. “The claim wasresisted 
bv the denial of the custom set up in 
the plaint and the allegation of the 
plaintiff being shaft hhalit, It was p'ead- 
ed for the defence that there had heen 
a partition of the grove among all 
the chií!dren oi M, Aziz-ud-din, each of 
them being in possession of his or her 
separate share. Tha pla/ntíf therefore 
had no tetter tight to the property 
in su't than the vendee. The Coürt of 
first instance dism'ssed the claim hold ng 
that ell tne children of M. Az z-ud-d'n 
hed divided the grove prior to the d's- 
puted sale, that no qustom of pre-emption 
obteined in Budann, that the plaintif 
was not a shaf khelit. On appeal the 
learned D'strict Judge upheld the decree 
of the Hirst Court, i 

In second appeal before us the plaint ff 
challenges the finding of the Court below 
with regard to the absence of the custom 
of pre-emption in Budaun and the statis 
of the plaintiff as not beinga skafi halit. 
The finding of the court below with regard 
to the partition of the grove iu question 
is admitted and indeed it could not te 
denied asthe finding is one of fact. 
The fearned Counsel for the eplaintiff- 
appellant has read to us tke peragreph- 
of, the wa:th-ul-crz upon the basis of 
wh'ch he contends tlat a custom of pre- 
empt oa prevats in Pucaun, We have 
duly considered the language of that 
paragraph and we agree with the Court 
o: first, instance that it does not prove the 
custom set fp on behalf of the plaintiff. 
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The real d'sputein the case is as to the 
status of the plaintiffas owner of part of the* 
grove, 4. e, whether he is a skaf khaitt, 
The case for him is that the yendee hes 
got eithera house ora bagia as is merked 
on the plan to the east of the grove In 
question On account of h's ownership 
of the said property he has a rght of 
wav over those portions of the grove 
which have fallen to the lot of the plaint- 
if and his two brothers. The share of 
the vendor therefore bears a servitude 
i. e. the liab'lity to be walked over by 
the vendee. ‘The same servitude is 
borne by the share of the grove 
of the plaintff. In other words the 
statement is that the vendee 'sthe owner 
of a don'nint tenement while the pre- 
emptor and the vendor are the owners 
of iwo servient tenements. There is there- 
fore a bond of union between the 
vendor and the plcint:fi as both of 
them are the owners of servient tenements 
and thus the plaintiffJs a skafi khalit 
and has a superior rght to purchase 
the share of the vendor to the vendee. 
The obvious reply to this argr ment ‘s 
that gua the skare of the vendor both 
the preemptor and the vendee are owners 
of do'ninant tenementsior 1t appeers from 
the pl^n on the record merked Exhib:t A. 
and the evidence on the record, that 
in order toget to h’s portion of the grove, 
ot away from it,the plint ff has to pass 
through the share of the grove that be- 
longs fo the vendor which was sold on 
the 2nd November 1920, The vendee 
has also to pass over the same port:on 
of the grove of the vendor, Thus toth 
the pre-emptor andthe vendee are as qua 
the share of the vendor, proprietots of 
dominant tenements. It is, however, 
argued that the vendor's share of the 
grove is a serviert tenement gua the 
vendee as proprietor of the property to 


the east of the grove and the vendee is 


not an owner of any servient tenement, 
The plYntiff pre-emptor has a Lond of 
un'on with the vendor inermuch as his 
share ard verdor's shere are both lur- 
de-ed wththe serv.tude of the right of 
way ‘nfavour o° ‘he vendee. Tl. gpl-int- 
iff pre-emptor has, itis true, an additioned 
right, viz. the right of passing Over the 
property sold. He has thus a twofold 
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tight to describe h‘mself as a skafi khalit. 
Th: vendee on the oiher hand can base 
h.s‘ciaim to purchase on one right only, 
viz, that of being the cwner ofa dominant 
tenement. We think that the contention 
is not quite correct, The vendee stands 
in the same position as the pre-emptor. 
The vendee purchased the share of Afzal 
un-nissa some years prior to the. disput- 
ed sale. The share of Afzal-un-nissa 
adjoins the share of the vendor on 
the, west side. That portion of the 
grove which the vendee purchased from 
Afzaluu-nissa also bears the servitude of 
the right of way in favour ofthe plaint- 
iff pre-emptor. The vendee can say 
that he also is the owner of a 
Servient tenement, ¢..¢. his property 
bears the same burden as the property 
that has been soldto him and is now in 
dispute. We thus find that both the 


plaintiff pre-emptor andthe vendee stands. 


in the same degree whether as owners 
of dam nant tenements or asOwners of 
servient tenements in respect of dif- 
fetent portions of their properties. The 
contention for the plaintiff-appellant is 
that if this Court. is of opinion that 
he and the vendee stand in the same 
degree, the property in dispute ought to 
be divided between himand the vendee. 
We think this contention is correct and 
is supported by authority Muhammad 
Yakub v. Kanhai Lal (1). Wetherefore 
alow the appeal, set aside the decrees 
of the Courts below and decree the claim 
of the plaintiff-appellant to half the 
property sold on. thejand November 1920, 
on the payment of Rs rro within two 
‘months from the.date of t] e. decree of this 
Court. As-tocosts parties will bear costsin 


proportion to failure and success . through- . 
out, including fzes 1n this Court on the. 


higher scale. In case the money is not 
deposited within two months from the 
date of the decrée of this Court the 


cl^im of the plaintiff will stand dismissed. 


with costs throughout, 

a. | TT Decres modified. 
ZÉ, i: | | | | 
(c 64 Ind Cas. 6735.19 A, LJ. $69; 44 A, 
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CALCUTTA HIGH COUZT. 
APPEAL FROM APPELLATE DECREE 
No. 1894 OF 1921, 
March I2, 1923. 
Present:—Mr. Justice Walmsley and 
| Mr. Justice B. B? Ghose. : 
. .UKILUDDI AKAN AND ANOTHER— 
PLAINTIFFS——ÀPPELLANTS x 
VETSUS ° 
ASMAT ALI MUNSHI AND OTHERS 
—DEFENDANTS--RESPONDENTS. 

Bengal Land Revenue Sales Act (X I of 1859), 
applicability of—Howla surrendered to Govern“ 
ment-—-Katsha, whether can be sold for arrears of 
rent, 

A Howladay holding a Howla under Govern- 
ment, HKhasmehal, surrendered the unexpired 
term of the Howía to the Government. ‘There 
was a Karsha inthe Howla, whichicllinto arrears 
and was sold at the instance of Government under 
the Bengal Land Revenue Sales Act: e 

Held, (t) that the Kartka was linble for the 
rent payable to the Hewladay, and the arrange- 
ment which the Howladay entered into with 
the Government had not the effect of changing 
the rentinto revenue, there by tendering the Kaisha 
liable to sale under the provisions of the Bengal 
land Revenue Sales Act; [p. 30, col. 1.] 

(2) that the sale purporting to have been 
made under the Act was, therefore, without 
jurisdiction. [p. 30, col. 1] AH : 

Appeal against a decree of the 
Subordinate Judge, First Court, Bakargunj, 
dated the 26th of May 1921, cffirming 
that of the Munsif, First Court at Barisal, 
dated the 24th of J. nuary 1021. 

Babu Abinash Chunder Guha, 
Appellants. i 

Batus Gunoda Charan Sen and Prosasilo 
Bhushan Gupta, jor the Respondents. 


" JUDGMENT. 

Walmsley, J.—This appeal is preferred 
by the plaintiffs and it is the result of 
a sale purporting to be held under the 
provisicns of Act XI (B. C.) of 1859 and 
Act VII (B. C) of 1868, ‘The facts 
briefly stated are that a Howladar holding 
a Howla under Governnent  KLasmelail 
regretted his bargain and asked Govern. 
ment to manage the Howla during the 
unexpired term, In the Howla there is a 
Karsha aad, after the Howla. had been 
placed in the hands of the Government 
by the Howladar, the Karsha tell inte. 
arrears and, to reelise the arrears, -a sale 
was held under Act XI of. 1859 ..a€ the 


for the 


. instance of the-Government, ~The plaint- 


iffs sought to have the sale set aside by 
appealing to .the Commissioner : bet ime. 
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vain, Consequently, they brought th's 
suit, . l 

I am unable to folow the reasonins, of 
the learned Munsif, adopted by the leerned 
Subordinate Judge and repeated belore 
"us on behalf di the respondents that 
section 3 of Regulat‘on VII or 1822 has 
anything to do wth the matter. The 
position was that the Karsha was liable 
for the rent payable to the Howladar. 
But Iam unable to seethat the arrange- 
ment wh ch the Howladay  snteied into 
with the Go,verni.ent had the effect of 
changing the rent into revenue and 
thereby rendering the Karsha lalle to 
sale under the provsons of Act XT of 
1859. Consequently, in my judgment, the 
sale purporting to be held under Act XI 
of 1859 was made without jurisd ction 
and I think the phiintiffs are entitled to 
hive that declaration made as requested, 
as also a further declareticn that their 
ri ht, tile and interest on the mortza,e 
have not been affected by the sale; that 
is to sav, the appeal is decreed, with costs 
in all Courts. 

Ghose, J.—1 agree. 
Appeal allowed, 


Z. X, 


ALLAHABAD HIGH COURT. 
LETTERS PAIENT APPEAL NO. 3 OF 1022. 
_ June 7, 1923. 
Preszni:—Sir Grimwcod Mears, Krt., Chief 
Justice, and Mr. Just ce Piggott. 
RUHUL AM!N-—PLAINTIFF— 
APPELLANT 
ver Sus l 
Lala SAANKAR LAL AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 99, 
O. III, vv. 1, 2,0. I V, r. 1—Plaintiff, adult, 
treated as minor—Plaint presented by next friend 
—Irvdégulayity, whether curable— J urisdiction of 
Court to enleviavn plaint. 

A Court has no jurisdicticn to entertain a suit 
extept upon a plaint properly presented. [p. 
31, cob 2] — . 5; EE 

Where the plaintiff in a suit is a major, but 
he is treated"as a minor in the plaint and the 
plaint is presented on his bchalf by a next friend 
the presentation of the plaint is not valid and 
the. Court has no jurisdiction to entertain. the 
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suit. The defect is not one which is curable under 
section 99 of the Civil Procedure Code. [p 32, 
cols. 1 & 2.) 

Sheorania wv. Bharat Singh, 20 A. 90; A. W. Ne 

(1887) 203; 9 Ind. Dec. (N. S.) 417; Basdeo 
v. John Smidi, 22 A. 55; A. W. N. (1899) 172; 
9 Ind. Dec. (N. S.) 1568, relerred -to. 
. Letters Patent Appeal against the 
judgment of the  Hon'ble Mr. Justice 
Stuart, dated the 6th December 1021. 

Mr. Iqbal Ahmad, for the appellent. 

Mr. Damodar Das, for the Respondents. 


JUDGMENT.—The three connected 
appeals be ore us arse out of one single 
suit. ‘Chis was fied by kuhul Amin tLe 
appelant before us, as long gos ihe 24th 
o. Merch 19160. ‘he oLject was 10 set 
aside a transfer purport.ng to have been 
ettected by a sale deed o November 10, 
1906, executed by var.ous persons and 
amongst o.hers by the mother oi the 
pleinibf, who purported to act on behalf 


o; ihe plaintiii, thena mnor, es hs 
n:tural guard «n. "here wes & long erty 
o- de.endunts includng nuneious sul- 


sequent iransierees O. the propery con- 
cerned. Inthe wr.iten steteu emis 01 at- 
least two ot these de.end.nts the joint 
was taken that the pla.ntif had atta ned 
maijorty pror to the insttuton of tle 
suit, and that the plant purporting io 
be signed and ver.fied on his Leh:b Ly 
a next friend, namely the father’s sister’s 
son ot the pleiniiff, wes not valid in 
law, and that there hid been no valid 
presentaton of the pk.int. It .s inlos 
sLle ior us to say why the Tr.el Court 
ignored these ple.dings at the t me of 
the settleuent o. the :ssues, Eoth periics 
are to blame ior not hev:ng :ns sted 
upon an issue being struck on a ple: ding 
ot thsnature whch went iothe vey 
root o: the case. Lhe plantit in peri 
cular finding it alleged aga nst- h.n. thet 
the suit was not even  lewiul  be:oie 
the Court, should have in our opinion 
taken prompt ect.on. He could ci.her hee 
accepted the plea ‘regiiding bis ‘b joriy 
as true in tect and. a:ked. pernission to 
present the ple nt form.lly to the Court 
hinsel!, after mak ng the tr.fing amendn ent 
which would have Leen necessary, -or i. he 
des.red to stand.by, the allegat.on oi bs: 
mnority be sould. have asbedeicr an 
issue onthé point. Inihe result the Prial 

Court went intothe merits of the case and 
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~ decreed a part only, though e substantial 
part, o: the plaint Z's cla m, 

e There were three appecls filed, one by 
the pl.int E hmself, and one by each of 
two sets of defendants who were dissct.s- 
fied with the decsion of the Trail Court. 
The defendants whoappesled again made 
it a ground of objection in the lower 
Appellate Court that there hed ,been no 
valid plaint presented to the Tral Court, 
and thit the whole of the proceed nis of 
that Court were vitiated by ths defect. 
The lower Appellate Court entertained this 
plea. It went into the facts of the case 
and it found that the plaintiff had acti ally 
been born.in the year 189o, so thet he 
Was over 25 vears of age when the plaint 
was filed on his behalf by his father's sster's 
soa. Thelearned Additionel Distr ct Judge 
upon this state of facts held that there 
was an incurable defect inthe whole of 
the proceedings in tle rial Corrt, thet 

the decree o: thet Court nié\our o ihe 
pla ntiff was a bad decree. He diim ssed 
the plaintiff's appeal, allowed the eppects 
filed by the two sets of delendonts and dis- 
missed the suit. 

It is unnecessary to enquire whether 
the lower Appellate Court could or could 
not have substituted for the decree of 
the Tria! Court an order returning the 
plaint to the plainti,.,, to be presented agzin 
after proper amendment. There :s some 
authority for the adopton of th scourse 
ina decsonof the Madras High Court, 
which has been laid before us; but there 
is no decision of this High Court lending 
süpport to such a view of the law, If 


there was neverany valid plaint belore. 


the Court, the proper order would seem 
fo be One reject:ng the petition tendered 
as à plaint and leaving. it to the pl.intitt 
to take such further acticn as he m ght 
thi:xk procer. In the present circumstances, 
the question hardly arses, becsuse by 
the.t me the learned Aüditiopzl District 
Judge came to. dispose of ‘the appeals 
before h.m the period of Imitation, even 
reckoned from the date given in the 
pla nt, had expired. 
. The.sut having thus. been dismissed 
the: plaintiff filed: three appeals in this 
Courc which were d'sposed of by à lezrned 
udze, of this Court in a singlé judgment. 
The earned Judge held that. the question 
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of law sought to be ra'sed was con:lud- 


ed, so tar as this Court is concerned, 
by the decis on in the case o. Sheor.in ia 
v. Bharat Singh (x. He dismssed the 
appeals accordingly.* " 

Various po.nts have een raised in 
argument before us. The first was wth 
reference to a later decison of this 
Court in the case of Basdeo v. John 
Smidt (2). There are express.ons in the 
judgment in that,case whch cre incon- 
sistent with some of the prncples on 
which the dec.s:on in Sheoranta v. Bharat 
Singh (1) appears to proceed but the 
two cases are in ther essence quife d.s- 
tinct. In Basdeo’s case (2) thelearned Judges 
were at pains to point out that there 
was before the Court a plainte which 
hid been validly presented by an Advocate 
of the Court, in whose favour there 
ex'sted a clear presumpt.on that he had 

authority to present the plaint. This 
bein; so, the on'y queston was wheiher 
an alleged deect .n the Matter o. sa 
nature or verficaton wes or was not 
curable under the provisions of sevt on 
578 of .the then Code of Qvil Pruce- 
dure, corresponding w.th section 99 ot the 
present Code. In the case belore us the 
point taken aga nstthe plc init essent al- 
ly was, and is, that his plaint had never 
been validly presented to the Court, 
That it hid not been so presented seetis 
Obv.ous upon frelerence made to the 
provisions of O. IV, r. 1 and O. ITI, rr. x 
and 2 of the Code of Civil Procedure, 
A defect of this sort can scarcely ke 
regarded as a delect in or proceed ng in 
a suit withn the meaning: of secton 9g 
oi the Code of C.vil Procedure and in 
any case it is a p.ea wh'ch affects the 
jurisd.cton of the Court. Lhe Tual 
Guurt had no jursdcton to entertain 
the suit at all, except upon a plamt 
properly presented; and it ought to have 
gone into the questionof the presentat on 
of the pleint,and determ.ned it before 
it proceeded to try the suit, 

‘The next substantial point argued before 
us is with referenceto a petit.on, presents 


; e 
(1) 20, de go: A. W. N. (187) 203; 9° Ind. Dec, 
(N. S.) 417. 
(2) 22 A 55; A. W. N. (1899) t72; 9 Ind, Dee, 
(N.. 8.) 1065, : a 
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ed on behalf of the plaintiff to the 
Trial Court, through Counsel purporting 
to be duly authorsed cn his behalf. The 
dite of the presentation of this petiticn 
appears to have beefi the 13(h of Novem- 
ber 1917, thougl it is stated as the 13th 
of April 1917 in the order under appeal, 
The petition wasto the effect that the 
plaintif, having now attained majority, 
desired to prosecute the suit in his own 
name, and asked the «Court to pass the 
formal orders necessary to enable him to 
doso. It was witnin the knowledge of 
the ‘Trial Court thata certificate of 
guardianship had at onetime been granted 
by the District Judge in .favour of tke 
plaintiff’s mother in respect of the person 
and preperty of the plaintif. One of the 
incidental difficulties in the case is that 
the plaint‘fi’s age was grossly understated 
in the application on which this certi- 
ficate of guardianship was ordered to 
issue, This, -however, does not seem to 
have any essential bearing on the ques- 
tions of law before us, . What we are 
now taking note of is the fact that tle 
issue -of tnis certificate of ' guardianship 
had been brought to the notice of the 
Trial Court. When,. therefore, that Ccurt 
received the, plaintifi’s application to be 
permitted to prosecute the suit as a major, 
it passed an order that the plaintiff 
should produce for theinspection of the 
Court. the certificate of guardianship 
or a certified copy. of the same. The 
plaintiff took no further action and never 
produced the paper called for by the 
Court. ‘Lhe suit, therefore, went on to 
trial in the Court of first instance in a 
wholly irregular manner, withont this 
important application on the part of 
the plaintiff having been formally disposed 
of either. one way or the other. We 
are far from satisfied with the procedure 
followed by the learned Subordinate Judge 
who tried this suit in the first instance. 
But we are none-the-less satisfied that, a 
considerable degree of blame attaches to 
the. plaintiff or to his legal adviser in 
that Court, for not prosecuting his own 
case with due diligence, and not obtain- 
ing “proper orders from the Trial Court 
upon essential points. Under the circum- 
stances we do not think it possible to 
give the plaintift any relief at this stage, 
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It has been suggested to us that the 
plaiut ff's petition of tle raih of Novem- 
bet 19:7 might be treated as 2 presc niz- 
tion of the plaint on h's behalf by Counsel 
properly authorised by him. ,But we are 
of .opinion that under the circumstances 
it would be stretching the law too far 
in the plaintifi’sfavour fo take such a 
view of. that proceeding. The presenta- 
tion of that petition might have had an 
effect equivalent to a fresh, presentation of 
the plaint, or might have led to some 
further proceeding or order on the part 
of the Trial Cout, which would have 
had that effect, if it had been prcperly 
followed up by the plaintiff. But as the 
case stands we'are tnable to take this 
view. 

The result is that this and the : con- 
nected appeals failand we dismiss this 
appeal with costs including fees on the 
higher scale 

Appeal dismissed. 

Z. K. 
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PATNA HIGH COURT. 

APPEAL FROM APPELLATE DECREE NO. 303 
< OF TOZI. : 
February 6, 1923.. 

Present:—Mr. Justice Jwala 
and Mr. Justice Adami. 
MR. A. H. FORBES-——rIAINTIEE— 4 
. APPELLANT A. des 
VEYSUS . 

HANUMAN BHAGAT AND. oTHERS—- 
DEFENDANTS—-RESPONDEN'S, 
Landlord and lenant—Lease, construction of 
Lease for erecting —buildings--Presumpiione~ 
Permission to erect buildings Estoppel. e 


Prasad - 


` Where a lease granted for the purpose of erect- 
ing buildings.does mot mention any particular’ 
term, but the erectioh of pucca buildirgs is mad 
subject tq ihe permission’ .of the'l£ndlozd, the 
inference is that the lease is meint to be %f a 
permanent character ond not merely ftom year 


f 
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to year. But even if such a lease is to be 
construed as one from year to ycar it world 
ba conv.rted into a p' zmancnt lease where the 
lessor actnally grants p rmission to the Icsere for 
the erection of Pucca buildings. [p.35, col.2.] 

Casc -law .discusscd. — 

Appeal from a decis'on of the Subordinate 
Judge, Purnea, dated the 3rd September 
1970, confirming a decision of the Munsif, 
Araria, dated the 31st July- 1913. 


Messrs. P. K. Sen and Chandra Sekhar 
Banerji, for Mr. Lal Mohan Ganguit, 
for the Appellant. 
= Messrs. C. C. Das and N. K., Prasad II, 

for the Respondents. 


JUDGMENT. 

Jwala Prasad, J.—This second appeal 
arises out of a suit for ejectment. The 
Courts b2low have by concurient findings 
dism'ssed the suit. The plaintiff is, 
therefore, the appellant b:fore us. He 
is the Malik or proprietor of Forbesgen] 
Bizat where the land in suit is situate. 
It measures 3 bighas odd, OT 1.2? Peres, 
The land was formerly held by one Gulab 
Chand under a lease (uxh bt H), dated 
1892. The d-fendant-respondent purchased 
the tights of Gilab Chand. He also took 
lease of the land from the plaintiff 
(Exhibit 8-A) dated 20th Aghan 1307 (sth 
Decem bir 1899). The appellant commer.ced 
the present action by filing a plairt in 
the Court of the Munsif of Basartpur 
‘on the 22nd of June 1908. In the plaint 


he stated thet the icase to the delendarts’ 


was trom year to year and that they were 


given no perrarert ripht under the leace | 


andthatas the value of land of F rbescerj 
Bazar had. incrensed ard other ierarts 
there under the plaintiff were paying 
rent at higher rate, the defendarts were 
served with notices to take fresh settle- 
ment of the land as their existing rert 
was tather low, orto quit the same; 
but the defendants neither took ary fresh 
settlement nor gave up the land. The 
plaintiif cleimed kkas possession cf the 
land by ejecting the defendants from 
rst Baistkh 1326°M. S. and also for 
arieais of rentamounting to Rs. 162-4-3. 

The Courts below have given the pleirt- 
if a decree for arrears of rent ard this 
portion of the decree is rot under appcal 
before us. 


a 
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Therefore, the appeal before ue is only 
against the decree refusirg the pleintifi's 
relief for ejeciing the defendants. ` 


"he defendants in resisting the plaintifs 
claim asserted that the lease granted to 
them created a be maiyadi or permanent 
tenancy and not one from year e to 
year; that in terms of the lease the 
defendants have constructed "cca build- 
ings on the land at imnfense cost with 
the permissiou of the plaintiff and on pag- 
ment of the xazrana to him and, there- 
fore, the plaintiff is estopped from bring- 
ing the suit for ejectment. In the 
alternative the defendanis pleaded that 
in case they b2found liable to be etected, 
they be awarded Rs. 32,000, es cOmpensa- 
tion for the pucca buildings erected by 
them. 


Two questions were agitated in the 
Court below, namely :— s 

(x1) whether the lease in favour of the 
defendants was a permanent lease in 
its inception, and 

(^) whether the subsequent acts and 
conduct of the lessor and the lessees con- 
vetted the lease into a permanent one; 
and if so, whether the plaintiff lessor is, 
therefore, estopped frcm bringing 2 suit 


for khas possession of the land in suit. 


The Court balow has decided both 


.the issues against the pleintiff. Mr. Sen 
‘On behalf of the appellant impugrs the 
"fading “of the Court below on both the 
issues, D 


Now, the plaintiffs suit will fail if 
anv of the aforesaid issues is decided 
against him. The first issue depends 
upon the.cor struction of the coct mer t in 
question, It is conceded that no definite 
term was fixed in the lease. That in 
itselt will not show either that the lease 
was of a permanent character or that it 
was fora term oi years, As to whe- 
ther tais indefinite term was  iniehded 
to be perpetuel or permanent depends 
upontheintention of the parties as gathes- 
ed fiom the covenants in , the 
lease. The learned Subordinate Judge 
has in his judgment summatfised the 
terms, It is mot necessary to refer to 
all of them for the purposes at, this 
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appeal. We may, however, | 
the following terms only , 

(1) The purpose of the lease was to 
enabte the lessee ta erect gola house 
and.to purchase and sell all sorts of com- 
modities therein or in other words to 
open his business therein; 

“Tay "The lease was not limited for any 
definite period but that it was a be matyadt 
‘lease or a lease without any term; 

. (3) That the lessee shall not have 
the power to consttuct any pucca build- 
ing without the express and written pel- 
mission of the lessorand if that stipulation 
bs violated and pucca building be raised 
by the lessee without süch permission 
of the lessor, he,the lessee, shall ba liable 
to ba evicted; end | | . 

(4) In'case the.lessee want to erect 
pucca building and to have a pucca well 
or indra ha shall have to do so according 
to the advice Of the lessor, `. A 

. Néw it is clearffom the aforesaid terms 


tefer to 


9 a 


that the lease wastorthe purpose ot gola . 
It is, 


business and for building houses. 
also clear that the erection of pucca build- 
ings fof the business es weil as fot the 
purpose of residence was in the contemp:a- 
tion of the parties, with the condition 


that permisston for erecting Pucca struc- 


tures wil have to be taken from the lessor, 
-Unier these circumstances the inference 
is not unteaso na ble that the leascin question 
was meant to be of à permanent character 
and not from year to, year. .No doubt, 
as observed above, a b2 matyadi lease or 
a lease without any term msy in the cir- 
cumstances of a particular case be shown 
not to con'er any permanent grant, as 
wis held in the cases relied upon by the 
learned Counsel on behalf of the appellant 
Barodà — Prasid .v. Prosonna Kumar 
Das (i) Monim Chandra Strat v, Anil 
Bandhu  Adhwary (2), Parshan Kuer 
v. -Tulsi ^ Kuer (3) aad Katas- 
patt Chowlhury v. Muneshwar Chowdhury 


. Jh» decisions in those cases were 


4): l : 
applicable to the particular fatts decided 


oe (1 . 4. Ind. Cas. 152; 16 C. W. N. 564. 
< Án r Ind. Cas: 66; 9 C. L: J. 3627 13 C. W. N. 
513; e M.L T. 297. EN E j 
+ 39 fid. Cas. 658,.2 P. L. J, 180; 1 P. L; 
"W ..447; (1918) Pat. TI". | 
^ (4) 43 Ind_ Cas, 905; 3 P. L. T. 576; 4 P. L 
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and the leases concerned. The present 
case is very near the case reported in Pro- 
maida Nath Roy v. Srigobind Chowdhry " 
(5). Upon the facts in the present 
case and the lease in question we are | 
not prepared to diifer from the view of - 
the Court that at its: inception the 
lease was a permanent lease, and not 
one from year to year. i l 
“The respondents are on firmer ground 
upon Issue No.2. Now itis undisputed 


"that on the 29th of November 19o7 the 
defendants 


applied for permission to 
erect pucca: buildings on the'land in ques- 
tion in terms of clause (3) of the lease 
and the permission was expressly granted 
of nazrana of. Rs. .21. 
The plaintiff has filed purwangts issued 
to the defendants in I909 (Exhibits 18 
and 18-A). These purwangts confirm the 
permission already granted stating. that 
the’ permanent structures standing on the 
land were erected with the permisrion 
and sanction of the lessor. Now, before 
the foundation was laid the defendants 
applied for permission in 1907 and they 


“were given that permission. ‘The purwanets 


1eferred to above, which were gianted 
two years after, indicate that the buildings 
had already been completed and | the 
construction thereof was confirmed by 
the plaintiff. In none of these | doct- 
ments is-there any indication of the 1 Jaint- 
iff having demanded a higher rent as a 
condition for the erection of the pucea 
buildings on the land in question; nor is 
there any suggestion that. the crection 
of such buildings would not confer upon 
the defendants the right to remain on the 
land permanently. or that the constitc- 
tion of the buildings was to beat the risk 
of the defendants’ liability to be ejected 
on the ground of the lease beiag ouly of 


. s limited duration. he plaintiff in tnis 
-case did not only acquiesce in the consttuc- 


iion of the buildings in question by merely 
abstaining from interference, but he 
actually granted per mission for erecting the 
buildings Therefore, even if the lease 
was of a temporary duration limited by 
terms, ora leese from year to year reserv- 


.ing the right of.re-entry in thg lessor; 


(5 32 € 648; o C. W, N. 463: | ur 
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I am afraid the plaintiff would have been 
estopped from claiming the right of Aes 
" occupation by ejecting the defendants. 
Thelease, evenif originally for a limited 
term, would then have been construed 
. to have been made permanent in the 
sense that the plaintif would snot have 
beem.entitled to re-enter. The original 
terms `of the lease would then have been 
supplemented by a fresh contract by the 
„conduct of the parties whereby the de- 
fendants would have acquired a right 
of occupation -over the land in question. 
: The learned Counsel on behalf of the ap- 
pellant relies upon the case of Bent Ram 
v. Kundan Lal (60). In that case the term 
of the lease was defined and no express 
permission for building was given by the 
lessor. Under those circumstances, the 
observation of the Lord. Chancelior in 
Ramsden | v. Dyson (7) was app 
licable to the facts .of the case, to 
the efiect that if a tenant builds on the 
lands: which he holds under a term he 
cannot acquire any right to prevent the 
lessor from taking eny possession of ihe 
land and building when the lease deter- 
mines; he knew the extent of his interest; 
and it was his folly to expend money upon 
a title which he knew would or might 
soon come to an end. On the other hand, 
Lord Watson in delivering the judg- 
ment of their Lordships of the Judicial 
Committee observed: “In order to reise 
the equitable estoppel which was enforced 
against the appellants by both the Appel- 
late Courts below, it was incumbent upon 
the respondents to show thet the conduct 
of the owner, whether consisting in absti- 
nence from interfering, or in active intel- 
vention; was - sufficient to justify 
the legal inference that they had, 
by plain indication, contracted that the 
right of tenancy, under which the lessees 
originally obtained possession of the land, 
should be changed into a perpetual right 
of occupation." 
In the present cese the Courts below 
have held that the plaintiff in the present 


; (6) 21 A. 496; 1 Bom. I. R. 400; 3 C. Y. N. 
502; 26 I. A. 58; 7 Sar. P. C. J. 523; 9 Ind. Dec, 
(N. S.) Minen us dus. 

47), (1866) 1 H. L. 129; 12 Jur. (N. 8.) 506; 
14 W. R. 926; 149 R, R. 543. 399; 
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case had actually given < express 
permission to the defendants to construct 
buildings on the land in question and 
thereby he contracted that the right of. 


tenancy would continue frincipally so es to 
confer upon the defendant the right of 


-— 


pernianent occupation. "E 
The case of Rallt- v. Forbes (8); 
decided in this Court, does not 


seem to help theappellant. In thet cese 
the lease wes from yeat to year, whereas 
in the present case the leese is without 
any term, On the other hend, the prin- 
ciple leid down in the above case as to the 
docttine of estoppel seems to apply to 
the present case. Upon the circumstances. 
not very dissimila1 to those of the presint 
one, the learned Chief justice applied 
the doctrine of estop.l against the claim 
of Mr. Forbes to eject the defendants, 
from the land lesssd to (him, 

We agree with the view taken by the 
Couit below on both the issues and dis- 
miss the appeal with costs, 

Adami, J.—I agree. < 

ZR. Appeal dism ssed, 

(S) 67 Ind. Cas. 744; (1922) Pat. 209; 3 P. 
L. T. 467; 4 U. P. L. R. (Pat) 43; (1922) A. I> 
R. (Pat; 258; x Pat. 717. . 


ALLAHABAD HIGH COURT. 
SECOND Cty, APPEAL NO.215 OF 1922. 
Juiy 24, 1923. A 
Preseni:—-Mr. Justice Lindsay erd 
Mr. Justice Kanhaiya Lal. 
RAM GOVIND PANCE— PLAINTIFF 
—~APPELLANT 
versus ` 
PANNA LAL AND OTHERS —DEFENDANTS 
— RESPONDENTS. 
Pre-empiion—Custom—Co-sharer in village— 
Purchaser of plot in defined share of mahal, whether 
co-sharer,  * sr 
The putchaser of a plot of land comprised in. 
a definite share in the village which is assessed 
sepatately to revenue and which is recorded 
sepatately in the khewat, is a co-sharer ih the 
village and must be treated as such for the 
purposes of pre-emptien. [p. 36, col. 21 
Safdar Ah v. Dost Muhammad; 12 A. 426; Ay 
W. N. (1890) 117; 6 Ind. Dec. (N. 8.) roi6-(F. B), 
followed, e bd 
i ^ Nettie, 
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Dakhni Din v. Rahim-un-nissa, 16 A. 412; A.W, 


N. (1394) 134; 8 Ind. Dec. (N. S.) 268 ; dli Husain : 


Khan v.'Tasadiug Husain Khan, 2 A. L. J. 612; 
28 A. t24; A. W N. (1905) 219 and Bidhata Ram 
v. Ram Cheri, t5 Inl. Cas. 251, referred to. 


Secoad a peal against the decree of the 
District Judge, &zamgarh, dated 25th 
November r9zr. | 

Messrs, P. L. Banerjiand N. Upadhiya, 
fofthe Appellant, ; 

Dr. S. N. Sen, for the Respondeats. 

JUDGMENT.—The facts of this case 
may b? briefly atate1astollows:— On thc 
ri$íh January 1919 One tanna Lal, who 
Ownel a r anuna 6 pies share, sold a 
plot comprised in that share, namely, plot 
No. 177, together with two trees to Sehdeo 
and others defeadants. 

Oi the 20th September roro Panna Tel 
sold his entire I anna and 6 pies share 
to the same persons. 

A suit for pre-emption was brought by 
the plaintit.appeilant Rim Govind Pande 
for thepatpose of pre-empting both these 
sales, 

It has be?a heid by both the Courts be ow 
“that the plaintiff cannot pre empt the first 
sate, that is to say, the s2'e of tae isolated 
plot on the ground that he had notice of 
the sale and had an opportunity of exet- 
cistug his rie ht to pre-empt which herefused 
to avail himself of. It must be takes, 
therefore, for the purposes of tke present 
decision that the first sale is not lizb'e 
to pre-emption. 

The q1estioa, therefore, remains whether 
the plaiuti is entitled to succeed in his suit 
for pre-emption so fares it concerns the 
sale of the r anna 6 pies share which, 
as we have said, was carried out on thezoth 
September ;grg. The finding of the Court 
belowisthatthesuit mustfailonthegiround 
that the vendees had aireedv become co- 
gharefs in the vilage b. reason of their 
having purchased the Piot No. 177 uncer 
the ssle-deed executed on thei7th January 
19:9. 

It has been strongly cuntended here 
that,this purchase did not give the vendees 
the status of co-sharers in the village 
(hissedaran  mauza) to quote the words 
di the wajib-ul-arz. 

There isa great dealofcase-law in the 
decisionsod this Court regarding the position 
of persons, who hive purchased isolated 
plots of land and the question has arisen 

= + 
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{ime and again for decision whether or not 
the purchasers of such plotsare forthe pur- 
poses of pre-emption tobe deemed co-sharers 
inthe village. Ihe cases fallinto different 
categories which depend upon the nature 
ofthelaad whichispurchased. Wehavefor . 
example cases of purchases of plots of 
muji land not assessed to revenue. Again 
we have other cases known as arazi dati; 
cases where sales havebeen made of certain 
isolated plots of land which are assessed 
to revenue bit which nevertheless are dut- 
side the mahal. 

And lastiy, we have cases like the pre- 
sent wherea plot sold is within the mahal 
and forms a portion ofa defined share 
inthe village, that is to sey, a defined 
area Of land forming part ofa deuniteshere 
ass€SSeq tO revenue. 

This latter class of cases has bezn dealt 
within a seriesof decisions beginning with 
the Tuli Besch decision of the Court in 
Safiay Ali v. Dast Muhammad (1). In that 
case it was held that where a person pur- 
chased a plot of land situated within e 
share in a village he wes to be deemed 
a co-sharer in the village and it was held 
in the case reported as Dakhni Din v. Rahim 
un-nissa (2) that such a person would be 
treated asa co sharer in the village even 
though his name did not appeer is the re- 
Venue papers. 

Another case On this point is to-be found 
in Ali Husain Khan v. Tasadaug Husain 
Khan (-). Tht caseis,sofaras wecat see, 
ou the seme footirg 2s the case with which 
we are row concerned. It is not necessary 
for us to refer to the decisions on the other 
classes of casesforclearly they would not be 
applicable in the present instance. Here 
wearedealing witha piot of lend comprised 
in a I anna b ries share which is assessed 
seperately to revenue, and which is record- 
elsepiritely in the kewal, That being so, 
the case f^Ts within the prircly lelaid down 
in Ali Husin Khan v. Tasaddug Husain 
Khan (3). Ytistrue that there have-been 
other decisiors of this Court which seem 


(1) 12 A. 426; A. W. N. (1890) 117; 6 Ind. Dec; 
(x. S.) 1016 (F. B). 

(2) 16 A. 412; A WEN. (1894) 134; 8 Ind. Dec. 
(N. S.) 268. s 

(3) 2 A. L. J. 612; 28 A. 124; A. W, N. (1965) 
219, 
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to point in a contrary direction. Ore of 
these to which we have been referied is 10 
be found inBidhata Ramv. Ram Cheri (3). 
But there thefects are not fully set out 
anditisimpossibletogatherfrom thelangu- 
age ofthe report what wes the particular 
nature of theplots in question in that case. 

We are satisfied, therefore, with the Ce- 
cision of the Court below in this particu- 
lar case that the verdees who purchased 
this plot No. 177 on the ryth January 
1919 were entitled to claim the stetrs of 
lissédian mauzt and thet belg so, we 
hold thatthe suit ofthe pleintit! wes rig ht- 
ly dismissed. The appeal, therefore, 
fails and is dismissed with costs includ- 
ing in this Court fees on the higher scale. 

Z. K. é Appeal dismissed. 

(4) 15 Ind. Cas. 251. 


ALLATABAD HIGH COURT. 
First APPEAL, FROV ORDER No. 180 
OF 1922. 
july 4, 1923. 

Present -—Mzr, Justice Walsh and 
Mr. Justice Ryves. 

TEJ A—DEFENDANT—APPELLANT 
^ ver u 

TIKA RAM-—PLAINTIFF—RESPONDENT, 

Civil Procedure Code (Ai V of 1908), O. 
XXXIV,r. 6—Morigage suit— Personal decree 
passed erroneousiy— Failure to object, effect of. 

Where a Court in execution of a dectee for sale 
passed in a mortgage-suit erroneously passes a 
personal decree under O. XXXIV, r. 6 of the Civil 
Procedure Code, and the judgment-debtor neither 
objects to the decree nor appeals against it, he 
or anyone who stands in his shoes, cannot subse- 
quently go behind the decree and challenge it, 
[p. 38, col. 1.] 

Malkarjunm v. Narhari, 25 B. 3375 5 C. W. 
N. 10:2 Bom. IL. R. 927;271. A. 216; 10 M, L. J. 
368; 7 Sar. P. C. J. 739 (P. C.), followed. 

Darbayi Mal v. Moola Singh, 56 Ind. Cas. 139; 18 
A. IL. J. 628; 2 U.P. I. R. (AJ 1x60; 42 A. 519, 
distinguished. Mn 

Anpeal from an order of the Additional 
Subordinate Judge, Aligath, dated th: 2nd 
oi November 1922. . 

Mr. Haribans Sahat, for the Appellant. 

Mr. Panna Lal, for the Respondent, 
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JUDGMENT,.—The fects, as now “found, 
under which this appecl arises, are as iol- 
lows :— 


Nai heendTeia were brothers who together" 
formed a joint Rindu family. 'Lhev owned 
en ancesfr.l hou e. On the 4th February 
IQ 8, Ninhe mortgaged the whole house 
to 'jiika Ram. lika Rem sucd on his 
mortgageand got a prelimigcry decree for 
szle in 1912. Be'ore Tika R.m could 
get c.n order for sale under O. XXXIV, r. LN 
Teji, the other brother, brought a suit 
to avoid the mortgage on the ground 
that Neanhe, asa member of an undivided 
joint Hindu family, could not make a valid 
mortgage of the ancestral house without 
his consent and in the absence, of legal 
necessity, and fora declaration that the 
house could not be sold under the mort- 
gage-decree. That suit was decreed om 
January 4th, 1013. Thereupon Tika Rom 
abandoned his rights under the mort- 
gage, and asked the Court, then seized 
of the execution proceedings, to pess a 
decree under O XXXIV, r. 6, end thet wes 
dons, ‘Lhe e:izct of that was fo gi. e Tika 
Rama sim le monev-decree ageinst Ni nhe. 
It is fo be-not.d here, that Nenhe wes 
a party to these j10ceedings. ' He aid not 
contest the ay lication, nor did heajpypeal 
from th. order passed. Itisalso tobe noted 
that Tika Ram’s suit was brought within 
six years of the mortgage, and that he was 
entitled, at the date of his suit, to get a 
simple money-decree, if the mortgage, on 
the basis of which hesued, was found to be 
for any rezson invalid. In execution of that 
decree the right, title and interest of Nanhe 
in the house in suit was put up for sale end 
was purchased by Tika Ram, who thcn 
brought a suit for partition of helf the house 
onthe ellegation that Nenhe’s right, title 
and interest in the whole house amounted to 
half, Teja having failed to set aside the sale 
inthe execution department, filed a counter- 
suit for a , decla ration that the auction- 
sale infavour of Tika Ram was invalid end 
that he (Tika Rem ) wes not entitled to, 
partition the house. Both suits were 
tried ‘together. The Trial Court degreed 
Teje's suit, end dismissed Tika Rem’s, 
Tika Rem appecled. ‘Lhe lower Aj; ellate 
Court dismissed Je/a's suit 2nd remended 
Tika Ram’s suit to the First Coux to Garry 
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out the partition, Teja appeals from that 
order of remand in this case, aud in the 
‘connected second appeal which is also be- 
fore tis, e A. 

The main corbention : is that the decree 
passed under O. X XX1V,r. 6 wes.a nullity 
as being ‘beyond - the jurisdiction of the 
Court, and that it therefore cónveyed no 
title to Tika Rem, on the ground that there 
having been yo confirmation of the prelimi- 
nary decreeand mnossfe underO. XXXIV, 
èr. 5, the Court had no jutisaiction to 
grant a decree under O. XXXIV, 1. 6; and 
relisnce was pleced on a recent decision 
of this Court in the case of Darbar Mal 
v. Moola Singh (1), It seems to ts that 
that cass has no application here because 
in thaf case it was the judgment-debtot 
who objécted toe the passing of the 
decree under O. XX XIV,r. 6. In this cese 
no doubt Nanhe might, if he had been so 
advised, bave 1aised an objection to the 
Cort gassing tnis decree, or he might 
have appealed from that decree. But 
it seems to us thatinasmuch ashe (Nanhe) 
has accepted that decree, Teja cannot chall- 
enge it. We willessume that itis correct 
to say that a decree under O. XXXIV r. 6 
should only be passed when there has been 
a sale over, 4nd that the decree in this case 
under O. XXXIV. r. 6 was erroneous. It 
seems to us, however, that the well-known 
Privy Council case of Malkarjun v. Narhari 
(2) applies to this case. ere (as there), 
the Court passed an order which, it may 
beconceded, it should not have passed, hav- 
ing regard to the provisions of the Code. 
But it was seized of the execution of the 
case andit did pass that decree. Whether 
right or wrong that decree, not having 
been challenged by Nanhe, the 
party concerned, it seems to us that he, 
and any one who stands in his shoes, as 
we think Tika Ram does in this case, can- 
not go behind it, So far as the appel- 
lant is concerned, he challenges the title 
of Tika Ram toask for partition çr to stand 
Tiny Wav, 50 fer as he Teja is CONCETTI d, 
in the Cau CIEV towards him o: à CO-S) anr 


(1) «6 Ind. Cas. 139; 18 A. I, J. 628; 2 U. P. 
In R. (AJ) 160; 42 A. 519. 

(2) 25 B. 337; 5 C. W. N. ro; 2 Bom, La R. 927 
27 l. A. 216; 10 M. I. J. 368; 7 Sat, P. C. J. 739 
(P. Cie 
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But the result of the views expressed in the 
foregoing observations is that Tika Ram, 
although in the inception his title was 
impeachable, has now acquired an absolute 
title which is good against all the 
world, and therefore good against Teja. 

“Teja, in equity, has really. nó case. If 
Teja had asked to be joined asa defendant 
in Tika Ram’s suit in 1912, as he could 
have done, and raised the same defence 
that he subsequently raised, Tika Rem 
might have abandoned the. Morigage.and 
asked fora simple Money-decree agz inst 
Nanhe as he was entitled to do, (the suit 
haviag been brought within six years of the 

bond), and if so, he probably would have got, 
as he was entitled to get a simple money- 
decree against Nanhe, In execution of 
thdt decree he could undoubtedly have 
attached and sold Nanhe's share in the 
house, and if he purchased it, he would have 
been entitled to partition the house. Wecan- 
not See under the actu-! circumstances of 
this case that Teja's interests are da mni- 
fied. On a partition Teja is only entitled 
to half the house. Nanhe could have parti- 
tioned it, and Nanhe's representatives 
can do so also. No injustice is done to 
Teja. The half share of Teja .in 
the house is not imperilled. But Teja 
cannot be allowed “to pull the chestnuts 
out of the fire ” for Nanhe’s benefit, 

No doubt it is very inconvenient for Teja 
that thea ncestral house should be partition- 
ed , but toavoid this he has only to pay 
up the debt due by Nanhe, his brother. 
The learned Counsel for the respondent 
says that his client will not press his right 
to partition the house, if his debt is paid 
up in full to date. This seems to us to be 
most natural and satisfactory solution 
of a litigation, which does not impress us 
as being particularly honest on Teja’s 
part, 

The other points raised, though 
pressed by Mr. baiibans Sahai with his . 
usual ability and pertinecity, are in our 
o, inion unten! le, 

Wedi mi theapoe. ] wih costsincluding 
in ‘his Court fees on the higher scale, if ’ 
the ceitificate has been filed. | 

This judgment covers the apnnected 
second appeal, which we dismiss with costs, ' 

Z. K. Appeal dismissed, 
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MADRAS: HIGH COURT. 
REFERRED CASE NO.J19 OF 1922. 
August 28, 1923. : 
Presni. —Sir Walter Salis Schwabe, 
. Kr. Chief Justice, end Mr. Justice 
Coutts-Trotter, ` 
THESECRETARY, BOARD oF REVENUE, 
LAND REVENUE and SETTLEMENT 
(INCOME- TAX)—REFERRING OFFICER ^ 
Uersus | 
-Messns, B. MUNISAMI CRETTY & Son’ 
—ASSESSEE. 
Juomidas Ac (VIIof I918), s. 9— Business 
profits -assessment of— Firm doing dual business 
— Adjustment of profits and losses—— Assessee 


dispuling correctness of assessment — Expenses, 
deduction of. i : 


° Where the business of a firm assessed to 
Income Tax is carried on in part by engaging in 
partnership with other firms and the subsidiary 
businessso engaged in is connected withthe main 
business and is a proper employient of the 


Assessee's capital and labour, for the purpose of. 


assessment of income-tax, the subsidiary business 
thus carried on can be treated as part, of ‘the 
main business of the firm and loss incurred 


therein may be set aff against profits made 


in the main business. [p. 39, col. 2.] 

Under section 9 clause 2 (tx) of the Income 
Tax Act, theexpenditure incurred in employing ac- 
countants and lawyers in disputes between the 
assessees arid the Government as to the amount of 
excess profits duty payable andinatriving at the 
taxable income is not strictly “for the purpose cf 
earning profits " and is not a legitimate allowance 
for deduction in arriving at the taxable income 
of a later year. [p. 40, coler] | .. 

Commissioners of Inland Revenue v. Warness & 
Co. Lid., oh 2 K. B. 444; 89 L. J. K. B. 6; 
i21 L. T. 125; 35. T. L. R. 436 and Ward & 
Co., es v. Conme donera of Taxes, (923) A. C. 
145; 92 L. J. P. C. 33; 128 I. T, 436; 39 T. L. R 
90, followed. 

Case stated under ‘section 51 (x) of the 
Income Tax Act of 1918 by the Board 


of Revenue, 


ie Government Pleader, for the Refer- 
ting Officer. .' 
- Messrs, King and Pariridge, for the. AS- 
SESSE, 


JUDGMENT.. 

“Schwabe, C. J. —Thiscaseis referred 
under the Income Tex Act by the Board 
of Revenue for the opinion of the High 
Court. The question reletes to the assess- 
ment før income-tax of the firm known 
ae B, Munisami Chetty & fon ‘and there 
are two distinct points referred. — 
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a . 39 
"T ~ Manisami hii & Son -carry 
A Ma in piéce-goods, the partners 
the firm being B.-Damodarem Chetty, 

d P. V. Rámanujám Chetty, ‘Damode- 
ram Chetty having a migch larger share» 
On the facts. 4s: now found it is clear that 
this firm engaged in business with other 
partners in Two ‘other firms? one called 
the Cainatic Import Co., and the other. 
B. Damodaram - Chetty & Co., whose 
business was of èn allied character, in 
that. they dealt in goods ‘similar ‘to those 
dealt in by Munisami Chetty & Som. B. 
Munisami Chetty- and Son , had a much 
larger share in those two other firms, there 
being in each case a partner with a small. 
share to encourage him to take a real 
interest in the management of the business. 
In the year of assessment D, *Munisemi 
Chetty and Son made a profit and the 
other two firms made 2 loss. B. Muni- 
sami Chetty and Son cleim that they ere 
entitled, for the purpose of assessment, 
to set off their share. of the loss in the 
other two firms against the profits made 
in their own firm. 'The Crown contends, 
on the other hand, that they must be 
treated separately and must pay income- 
tax on the profits of their firm: and that 
the only effect of the loss .of the other 
two firms would-be that these firms would 
not have to pay income-tex, In ovr 
judgment, the determination of this 
quéstion depends upon whether it is a fact 
that the business of B. Munisami Chetty 
and Son is being carried on in part by 
engaging with, partnersin the other firms. 
Where the subsidiary business engaged 
in is connected with the mein business 
and isa proper employment of the Asses- 
see's capital or labour, it isin my judg- 
ment for the purpose of assessment to be 
treated 2s part of the business of the 
firm. If the firm in one branch makes 
a loss, that loss may be set off against 
the profits made in its head office or “other 
branches. Applying that test to: this 
case, I think it is clear that the contettticn 
of the assessee is right and thet B. Muni- 
swami Chetty and Son are entitled to ha we 
their assessment arrived at by takirg 
into account the loss made by tem in 
the other two firms. 

II, They claim also in arriving at their 

us a 


40 


INDIAN CASES; 


(1025 


SECRETARY, BOARD OF RÉVENUÉ V; MUNISAMI CHETTY; 


profits for the tax year 1921-1022 to de- 
duct certain expenditure incurred by 
them (a) in employing accountants and 
lawyers in the matter of dispute between 
them and Governmenf as to the amount 
of excess profit*duty pavable by them 
for the year ending March 1920, the 
year in which the Excess Profits Duty 
Act applied and (b) similar expenses 
incurred by them in arriving at the income 
on which income-tax assessment was made 
og was to ba made. These expenses are 
perfectly proper expenditure bv the Cem- 
pany of the Company's money but whether 
they can be brought into account in ar- 
tiving at the proper assessment of the 
income tax must depend upon the con- 


‘struction of section 9 (2) (ix) of the In- 


come-Tax Act of 1918 which runs as follows: 
“Such profits shall be computed after 
making the following allowances in respect 
of sums paid; namely, in respect of any 
expenditure (not being in the nature of 
capital expenditure) incurred. solely for 
the purpose of earning such profits.” In 
my judgment, these moneys were expended 
not for the purpose of earning profits at 
all but for the purpose of, in one case, 
protecting profits from Government’s 
claim to income-tax and in the other case 
of getting back from Government the 
excess profits duty claimed by or paid 
to the Government in respect of some 
past period.. The words of.this rule are 
much the same-as the words of the rule 
in Schedule D of the Income Tax act of 
I9I8 in England and of thé rulein Income 
Tax Act current in New Zealand, 
and there have been cases both in England, 
and in the Privy Council on appeal from 
New Zealand, which indicate the view 
of the English Courts which is to the effect 
that these and.similar words are to be 
coustrued strictly, by ascertaining, whe- 
ther or not the expendituie was for the 
sole purpose of earning profits. So the 
amount peid to tha Government in the 
nature cf the fine arising out of.a matter 
connected with the business and costs 
incurred in resisting the imposition of 
such fine were held in Commissionzrs.of In- 
land Revenue v. Warness & Co., Lid, (1) 


(1) (1910) 2 K. B. 444; 89 L. J. K. B. 6; 121 
I. T; 125 35 Ji Ll. R: 436; 


not tr b» chalres that could be dedrcted, In 
Ward & Co v | Commissicners of Taxes (2) 
their Lordships of the Privy Corrcil held' 
thet r.o dedrction could b: rade for monies 
spent by a company in printing erd dis- 
tr buting literature directed eg air st 
Prohibition, which experditure wes gad- 
mitted to be in the interest of the pre- 
servation of the assescee’s trade We 
were referred to the Excess Pr fils Drty 
Act X of 1910, sectior. 20, 81d it wes stf- 
cested that because the anorrt of the 
excess profits duty is to be allowed 2s 
a dedtction in respect of the pr fits of 
w business for the purpose of ineme- 
tax, therefore the costs of arriving at the 
excess profits duty must alse be so allowed. 
It is clear on an examiretion of the sec 
tion .ha' this has got to be for a specified 
year and does rot apply to any later year 
not do I think that apart from thet limit- 
ation the fact that the excess profits duty 
is by Statute allowed to be deducted would 
make the costs of arriving at the excess 
profits duty also a dedrcticn. If the 
Statute had desired to rake it so, it would 
have been quite simple to heve stated 
that the excess profits duty e1d ary ncoiey 
expended in arriving at the ris htemornt 
of excess profits duty shall bea dedictic-n 
for the purpose of incume-tex. The sce- 
ticn does not say so and I see ro reason 
why it should be implied. 

I have come to the conclusion that on 
the firs* point the contention of the As- 
sessee is right and on the second wrorg. 
The. first point is the main and the more 
importent poinf, ard I thirk that the 
Assessee must have bis custsoif this re- 
fererice except in so far as-they have been 
increased by adding a claim on the second 
point. Costs in this case will be taxed 
on the original side scale. 

I think that it would be desirable at 
some future time on a suitable, occa si.n 
with the assistance of the Vekils’ 
Association, if they choose to assist 
in this matter, to consider the question 
of the texation of costs, with a view to 
framing some rule or establishing some 
definite practice in such matters, 

Coutts-Trotter, J.—Now that we : 
have una:nbiguous findings, I do nêt enter- 

(2) (1923) A. C. 145; 92 L. J. P. C, 33: m8 f. 
T. 436; 39 T. L. R, 9o. 
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tain the slightest doubt about the first 

oiut which seems to me almost too plain 
for discussion. Indeed when Mr. An -ntha- 
krishna Aiyar came to develop the 
argument, it was clear thet ihe only way 
in which he could contend for the claim 
made by Government was by arguing 
that under section 9 (I) of the Income 
Tex Act of 1918 the profits of any busi- 
nesscatried on by him, thatis, the Assessee, 
have to be expanded into profits of any 
business carried On by him solely so as 
to exclude any business that he may carry 
on in conjunction with others. Here 
we have a Company part of whose business 
is to hold a share in a separate business. 
It takes this share in the course of its own 
business and it recetves whatever profit 
it receives or loses whatever it loses in 
the course of its own business. 

With regard to the second point I feel 
more doubt. The section occurs in many 
acts: of many countries end Mr Justice 
Rowlatt, a Fudge of great experience and 
learning in revenue matters, hes frankly 
said that he does not see his way 
to give a general definition of the true 
construction of the section, but that le 
is content to say about each case as it 
comes along whether in his view it falls 
within the'/ section. This is to me a diffi- 
cult. case, more difficult than the 
One which that learned Judge had to deel 
with. I do not think that the expenses 
incurred here can. be said, in any sense 
that a plain nian would understand, to 
ba correctly described as expenditure 
incurred for the purpose of earning profits. 
It seems to me that the expenditure was 
incurred after the profits had baen earned. 
That. appears to be sufficient to take the 
case: out of the section 

I agree to the order as to costs. 

V. N. V. 


N. H; Order accordingly, 
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NAGPUR JUDICIAL COMMISSIONER’S 
CO i 
SECOND Civil, AFPEAL No. 306 OF 1922. 
July 31, 1923. | 
Present -—Mr. Baker, G@fficiating J. C. ° 
Chaudhari MANOHARLAL— 
DEFENDANT NO. I—APPELLANT 
VEY Sus 
Musammat AMANO AND ANOTHER— 
PLAINTIFFS—RESFONDENTS, 

Evidence Act (I of*1872), s. 115—-Estoppel— 
Party signing award in token of assenit— Famila 
seltlement— Form, defective, effect of. 

The signature of a patty cn an award does not 
render the award any the more binding on him 
otherwise invalid. But where a paity 
signs an award in token of acceptance, and his do- 
ing so leads the other paity to believe that he is 
not going to contcst it, on the strength pi which 
belief the latter allows a pending suit to be dis- 
missed, he is cstoppcd TOn saa fhe validity 
of the award. [p. 43, col i2 


Jagannath v. Rambur, 6 C.P . L. R. 95, referred 
to 


It has been the - policy of Courts of Equity to 
uphold family settlementseven when they arë not 
in legal form. (p. 43, col. 2.] 

Mahomed Musa v. Aghore Kumar, 28 Ind. Cas 
930; 42 C. 801; r7 Bom. L. R. 420; 2x C. L. J. 2373 
28 M. L. T. 548; r9 C. W. N. 250; 13 A. L. T. 229; 
I7 M. L. T. 143; 2 L. W. 258; (1915) M. W. N. 621; 
42 I. A. 1 (P. e. ), relied on. 

Dis- 


Appeal trom a decree of the 
trict Judge, Hoshenegelcd, dated the 6th 
Merch 1922, in Civil Appeal No. 31 of 
1020. 

Mr. J. Sen, for the Appellant, 

Messrs. M, Gupta 2nd K. K. Gandhe, 
for the Respondents, 


JUDGMENT.— The points in d'spute in 
the present appeel are comparatively 
simple, but the litigation out of which 
the appeal arises hes a long and com- 
plicated history. It will not be necessary 
to give the history in fill. It will be 
found in Exhibit D-7, a judgment of a 
Bench of this Court in Miscellaneous 
Appeal No. 32 of 1917. There has been 
a long standing dispute between Musammat 
Draupedi (now deceased) widow of one 
Khubchand, Musa mmal Amano and Nanhi, 
widows Gc)  XKhubchand's predeceased 
nephew  Beharilal and the appellant 
Manoherlal, a distant relation of Khub* 
chand, who entered into possession of 
Khuübchand's property after his. ded&th in 
1910 under a claim of title. 

The deceased Khubchand lelt another 
widow Musammat Dhani who was defend. 
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ant No, 2,in the original suit, but was 
discharged and is not a party to this 
appeal, : 

‘The widows at first consented to appel- 
Jant’s taking posgessidn of the property, 
but subsequently they quarrelled and the 
result was a bitter and protracted litige- 
tien in the Civil, Criminai and Revenue 
Courts, which has lasted many years and 
hos already been before this Court several 
times in various forms, e a 
e The gist of the whole matter is that 
the dspute between the parties was 
referred to ptivate arbitration and on an 
award being obtained the widows allowed 
their suit against Manoharlal to be dis- 
missed, without the award being filed in 
Court or any reference to the provisions 
of O. XXIII, r, 3, Civil Procedure 
Code. | i 

An application to file the- award was 
rejected and, after a remand by this Court, 
it was finally held by 2 Bench of this 
Cour in Miscellaneous Appeal No. 32 of 
1917 that as part of the award was 
invalid; and this could not be separated 
from. the valid part of the award, the 


‘award could not be filed atall, In 1915. the. 


Settlement Officer effected a compromise 
between the parties, by which the 
Rhudkisht land was handed over to the 
appellants. This compromise the widows 
“attacked as being obtained by undue 
influence, a ples since withdrawn. 

The princpal question in this eppeal 
is whether the plaintiffs can fall back on 
the award. but the matter is further 
complicated by the death of Musammat 
Dratipadi, the widow of the last male- 
holder, pendente lite, and the fact that 
Manoharlal is admittedly revetsioner to 
so much of her husband Khubchend's 
estate as she was entitled to at her 
death vide this Cotrt’s order of 29th 
June 1921 in Second Appeal No. 435 of 
I920. 
ue suit out of which the present 
appedl arises is Civil Suit No. 13 of 1917 
in the Court of the First Subordinate 
Jedge, Hoshangabad. ^ The, plaintiffs 
(Draupadi, Amano and Nauhi) sued 
Manolmrio], Musammat Dhani and her 
daughter, on the strength of the award, 
to recover possession of lands Nos. 169/1 
and,..368 of the village of Pachlawara, 
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alleging that the lands were in their 
patti and were let by them to tenants, 
and that the. defendant No. 1 (Manohar 
lal has wrongfully taken a ‘surrender of 
these lands from the tenants and has 
wrongfully received a patia in the recent 
settlement showing these. lands to be his 
khudkasht. The defendant No. I dened 
the validity of the 2ward and pleaded 
that it was superseded by the com- 
promise of I9gr5 by which the khudkasht 
lands were transferred to him, that the 
alleged tenants were not tenants of the 
land, that his signature was obtained on 
the award by fraud, and that he was the 
owner of. the property under the will of 
Khubchend. — — |j E 

‘Lhe First Court held that the award 
though invalid as an award, was valid as 
a contract between the parties and the 
defendant was estopped from contesting 
it; that the lands in suit were khudkasht 
of Khubchand and the tenants were 
plaintifis’ tenants, @nd Manoharlal had 
no tight to take a razinama from them, 
and awarded the plaintiffs’ claim as. 
against him, The other defendants wete 
discharged. : ; 
“On appeal the District Judge reversed. 
the decision, holding that as the dward 
was invalid the pleintiffs cannot rest 
their title on it and that Musammat 
Draupadi cannot alone claim as widow 
of the last male-holder, as the co- 
widow Dhani was not joined as a plain- 
tiff. 

On second appeal to this Court my 
learned predecessor held that the view 
of the lower Appellate Court, that this 
Court in Miscellaneous Appeal No. 32 of. 
1917 had held that the award was 
invalid and ‘unenforceable, was wrong. 
The validity of the award as an. award 
was not considered, much less decided. 
The signatures on the award did -not 
convert it into an instrument of parti- 
tion, but the stamping of the document 
and the action taken upon it ere im- 
portant facts in connection with the con- 
tention that the defendant Mancharlal is 
estopped from contesting the validity of 
the award. e 

The appeal having been decided on a 
preliminary point „was remanded to tbe 
lower Appellate Court for decision on the 
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merits. After remand the District Judge 
found that the defendant, was estopped 
"from contesting the validity of the award, 
that the tenants were the tenants of the 
plaintiff and confirmed the decis‘on of 
the First Court, 

rom this decision the present second 
appeal is preferred, and the questions for 
decision are first. whether the appellant 
is estopped from contesting the validity 
of the award. Secondly, if he is not 
estopped, whether the award is valid 
between the parties. Thirdly, what is 
the effect of the death of the plaintiff 
Draupadi and the vesting of her rights in 
the appellant ? 
. Itis contended on behalf of the appel- 
Jant that the question of the validity of 
the award has not been decided and the 
case must go;back again, This, however, 
will depend on the question of estoppel. 
As regards estoppel I agree with the lower 
Appellate Court in holding that the appel- 
lant is estopped from contesting the 
validity of the award. 
. The award was passed during the 
pendency of Suit No. 24 of 1913 brought 
by the widows for possession of the 
estate. Defendant No. I being a rever- 
sioner cOuld not succeed to the estate of 
Khubchand during the lifetime of Khub- 
chand's widows, and h's pleas of adoption 
and an oral Will have been given up. 
The dispute was referred to arbitration 


with the consent of both parties and both. 


parties accepted the award. The rasult 
was that the widows believing that the 
dafendant No. 1 would abide by the 
award, allowed the suit to be dismissed, 
Owing to parts of the award being illegal 
it was such as could not be filed in 
Court, but this does not make any 
difference. The lower Appellate Court 
has referred to paragraph of the defend- 


ant’s written statement, the lower Court’s ` 


decision on Issue No. 1 and the evidence 
6: defendant's witnesses Nos. I to 6, 

The defendant has admitted that he 
dd not abide by the award, Bv his 
submiss on to the arbitration he led the 
w dows to believe that he would agree to 
the award, and, therefore, they allowed 
their suit to be dismissed. They are 
distinctly in a worse position than they 


would have been if they had continued 
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with the suit, for.as pointed out by the 
First Court, Draupadi at any rate as the 
widow of thelast male-holder wes entitled 


to the possession of the estate for her 


lifetime and her huspand's reversioner 
could not come in till her death. 

It istrue that the fact that defendant 
No, r signed the award does not remder 
it more binding on him, as laid down 
in Jagannath v. Ramtux (x) but his 
signing the awaxl in token of acceptance 
led the widows to believe that he was 
not going to contest. it, and in these 
circumstances I am of opinion that the 
defendant No. I is estopped from contest- 
ing it. 

It is not necessary to consider the 
validity of the' award as an ward, as 
defendant No. I is estopped, *from com 
testing it. It evidences a family arrange- 
ment between the parties behind which 
the defendant cannot go. 

It hes always been the poliey of 
Courts of Equity to uphold such family 
settlements, even when they are not in 
legal form. I may refer to Baldeo Singh 
v. Udal Singh (2) and the numerous 
cases, both Engl'sh and Indian, quoted 
thereunder, as well əs the remarks of the 
Privy Councilin Mehomed Musa v. Aghore 
Kumar (3). 

. The award provides that 8 annas should 
go to the plaintiffs and 8 annas to Manohar- 
lal and Musammast Dhani, the pioportion 
allotted to Musammat Draupadi being 3 
annas 2nd that to Musammats Ameno and 
Nanhi 5 annes in the 8 annas patt 
allotted to, the widows. 

' Tre genealogy and the judgments in 
the case show that Khubchand and 
Behatilal were owners and that Beharilal 
pte-deceased Khubckand who thus became 
the sole owner. On Khubchend's death 
therefore his widows Drattpadi and Nanhi 
as widows of the last male-holder were 
entitled to the whole estate, the widows 
of Beharilel being only entitled to main- 


(1) 6C. P. L. R. 95. ° 
(2) 58 Ind. Cas. 732; 23 A. 
202; I8 A. L. J. 877. : 
(3) 28 Ind. Cas. 930; 42 C. Bor; f; Bom, I, R. 
420; 21 C. L. J. 231; 28 M. L. J. 548; 19 C. W. N. 
250; 13 A. L. J. 229; 17 M. L. T. 143; 2 L. W. 258; 
(1915) M, W. N. 621; 42 I. A. 1 (P. C) 
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happened had there been no award, but 
by the award the widows of Kl ubckand 
divested themselves of,a port'on of their 
interests in favour, of the appel'ant and 
the widows of Beharlel and the widows 
of Khubchand were thus placed in a 
worse position than they otherwise would 
have occupied. It has been held by this 
Court in its order of 29th June 1921, in 
Second Appeal No. 435 bf 1920, that the 
paesent appellant Manoharlal is rever- 
sioner to so much of Khühchand's estate 
as Draupadi would have been entitled to 
at her death. The award however pro- 
vides that on the death of Draupadi her 
3 annas share should-come into the 
possessioft of Musammats Amano and 
Nanhi, widdyws of Beharilel, and as the 
appellant has been held to be estopped 
from contesting the validity of the award, 
the 8 annas fast? given in the award to 
the wedows passes to Amano and Nanhi, 
the remaining plaintiffs, 

With regard to the question at issue 
in this case, namely, whether the tenants 
were the tenants of the wdows, the 
Courts below hive found on the facts 
that they were tenants of the lands falling 
in the widows* patil and that the lands 
were leased to them by the widows. In 
the award the lands in dispute are not 
shown as Rhudkashi ot ether parties. 
The learned Judge below has rélied on the 
jamabandi (Exhibit P-4) which shows that 
the tenants were the tenants ol the 
plaintiffs, y 

In these circumstances the decree of the 
lower Appellate Court must be confirmed 
and the appeal dismissed with costs. 


Appeal aismissed, 
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PRIVY COUNCIL., 

APPEAL FROM THE PATNA HIGH COURT, , 

July 5, 1021. 

Present -—Viscount Heldane, Lord 
Phill. more, Sir John Edgea'nd Sir 
Robert Stout. 

Maharaja KESHO PRASAD SINGH 
—D EFENDANT—APPELLANT 
versus 
SIV SARAN LAL—PLAINT FF— 
RESPONDENT. 

Construction of document— Agreement to pay 
pension—Direciton to executors to comply with terms 
of agreement, effect of—Contract, whether created. 

A Hindu widow who was holding an imparti» 
ble estate for life vndcr the Will of her husband 
appo'nted the plaintiff managerof theestate under 
an agreement which provided that on resigning 
his post the plaintiff would get a certain monthly 
pension for life. The agreement wound up with 
the words “The heirs and representativcs,of me, 
the executant, and the holde13 and administrators 
of the estate should fully comply with the terms 
of this deed ;” 

Held, that the concluding words of the agree- 
ment were a mere recommendation and did 
not amount to a contract binding cither on the 
executor or administrator of the exceniant cr on 
the owner or administrator of the estate to pay 
the pension. [p. 46, col. 1.] 


Appealfrom a judgment and decree of Sir 
Edw.rd C; amier, Kt., C. J ard Mr. Justice 
Sh:tfudcin dated the 27th July 19: 7, report- 
ed in 42 Ind. Cas. 122, reversing that oi the 
Subordin^teT udge, Second Court at Arah, 

JUDGMENT.—This is an appeal by 
Maharaja Kesho Prasad Singh against 
a decree of the High Court of Judicature 
at Patna. The Hih Court reversed the 
decree of the Subord’nate Judge of the 
Second Court at Arrah, which hed d's- 
missed the suit with costs. The suit was 
to recover Rs. 5,445 and the basis of the 
claim rests on an ekvarnama given by 
Maharani Beni Prasad Kueri,. widow of 
Raj Sri Radha Prasad Singh Bahadur, 
K.C.I.E., gaddinashin and proprietress of 
Raj Reasat Dumraon (Dumraon estate 
in pergana Bhojpur, District Shahabed, 
by caste an Ujjain Chatri and by occupa- 
tion a zemindar. 

The Dumraon Raj is impartible and the 
estate is an important ope and of con- 
siderable extent. The family ofthe Maha- 
raja trace their ped'?ree back for many 
centuries. The widow before named mane 
aged the estate after the death of “her 
husband; it ‘had been devised to her for 
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the term of her life by the Will of her 
husband. 

e A great number of questons was raised 
before the Subordinate Judge, and no less 
than seventeen issties were framed, "These 
issues were issues of law and fact. In 
the High Court these issues were review- 
ed, and a dectee was made for the pay- 
ment of the principal sum claimed with 
interest at 6 per cent., per annum, from 
the end of each month till realization ; 
that the decree was to be executed only 
against the property of the Maharani in 
the appellant's hands, which had not been 
duly administered by him, 

According, therefore, tothis decree, the 
liability of the appellant wis only as en 
administrator of the estate of the Maharznt, 
The case has, however, been urged and 
the respondent has clainied that he is 
entitled to h's claim against the appellant 
on one of two egrottnds:—Thatis to say, 
either against him as an adminstrator 
de son tori of the'estate of the Malkereni 
oras the owner of the Dumraon estate. 

The case oi the respondent rests on the 
ekrarnam:, and it was contended tlat th s 
document binds the adm nistrator of the 
Maharant’s estate and also the owner of 
the Dumraon estate. 

The respondent was a Pleader of the 
Courts, and had, conversations with the 
Maharani about becom ngthe manager of 
the estate. At one or more of the in- 
terviews his statement is that she seid 
that if he gave up his practice in Court, 
and became the manager of the estate, 
she would see that he shouid not be the 
loser by so doing. There is no mention 
of such a promise in tie contract of em- 
-plosment. This was evidenced by the 
letter sent by the Maharani to the res- 
pondent and dated 29th May 19o2. It 
Je:ds as follows (omitting formal port ons); 
“Alter expressing my desire to meet 
you I have to say that es Mr, Charles 
Fox, the mana er, kas resigned h's post, 
I think it necessary that some competent 
man should live at my place and help me; 
so I write to you that you will plea:e 
live at my plece and execute the orders 
which Imay isstte to you and willpay you 
Rs.1,20gper month as salary.’ 

elhe respondent entered on his" work as 
manager, and on June 15, 1906 the ekrar- 
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417^: was executed. The draft of this 
document was, before signature -by the 
Maharani, seen by the respondent, and 
he seems to have made no objection to 
Ais terms, i à 

After stating thai the High Court 
adopted a translation of the material 
part of the ekrarnama d fering ira 
that adopted by the Subordinate Judge 
which translation was set out, the judg- 
ment continues. , . 

The translation adopted by the High 
Court of this part of the document reads 
as follows :—"“ I, therefore, in order to 
safeguard against the loss which the 
said Munshi may sustain if perchance he 
vacates this post for any reason in future, 
think it just and proper that if in future 
the said Munshi gives up this service 
for any reason or ht has to resign the 
service according to his wishes oragainst 
His wishes for any other reason and under 
any circumstances, justifiable or unjustifi- 
able, he the said Munshi shel] pet Rs. 500 
(Rupees five hundred) monthly,  wiich 
amountsto Rs. 6,000 (Rupees six thousand) 
annually, as pension for life from tke 
date he resigns the post of manager of 
Raj Reasat Dumraon, and I hope that 
by allowing this (torn) if perchance he, 
according to his desire, reverts to the 
profession of pleadership, he shall cet to 
some extent compensation for the loss he 
may sustain, for leaying his profession 
after iffor) a long time, and he will pass 
his old age in comfort, “The heirs and 
Tepresentatives of me, the executant, and 
the .gaddinashin and adniin’‘strators of 
R3j Reasat Dumraon should fullv comply 
with the (terms of) this deed.” | 

There does not seem to be much difer- 
ence in the lancuage so far as the crea- 
tion ofa liability on the part of the ad- 
ministrator of the estate of the Maharani 
1s concerned between the two translations. 
The respondent rests his case on the transla- 
ton accepted by the High Court, The 
quest on, therefore is: Do the words used 
in the accepted translation show that the 
Maharani agreed or contracted with the 
respondent, that after her death, her 
executor or administrator should pav tho 
pension named? aem 

The ekrasmama provides that respond- 
ent is to get Rs. 500 monthly, for life, 

e 
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‘from the date he resigns his post as 
manager, and it goeson to say that the 
Maharani hopes that by allowing this sum, 
hewil pass his old age in comfort ; but then 

. comes the next, an important sentence, 
as to who is to p2y this end the words 
already quoted showthat there are two 
different parties mentioned. ....namely, 
first, her heirs and representetives end 
secondly, the owner or adm nistrator ot 
tle Raj Duntraon estate, and the ekrar- 

enama says that these parties “ should 
fully comply with the tetnis of this deed." 
Are these words a binding’ promise to 
pay such a pension, or ere they only a 
Yecommendation by the lady to two dif- 
ferent parties to comply with the deed.. 


sa 5,5., to pay the pension, . If it hed. 


been imtended to provide that the 
pension was to bea right of the respond- 
ent to obtain this money, the words ere 
surely insufficient to effect such an inten- 
tion. In the accepted translation, the 
words sre that they“ should fully comply” 
with the terms of the deed. She did not 
treat, therefore the ekrarnama as an 
ordinary contract. It has tobe noticed 
that the work which- the respondent did 
was work for the estate, not personal work 
for the Maharani. "Why then should het 
personal estate be ‘bound to pay a 
pension to this servant of the estate, name- 
ly, the respondent? o, 

Their Lordships are of opinion that the 
ekrarnama is not in terms a contract 
binding the executor or administrators 
of the Mahatani to pay the pension, nor 
can it be said that it is e binding con- 
tract on the owner or administrators of 
the Ray Dumraon estate to pay such a 
pension. Being of this Opimon it is un- 
necessary tO consider whether the appel- 
lant was ever the admintstratot of the 
estate or the other questions raised in 
the apPeal. 
"Andr Lordships ate of opinion that tbe 
appeal must be allowed with costs, both 
heré and below, end that thes decree of 
the Subordinate Judge dismissing the 
suit be restored, They agree with the 
opinion expressed by the Judges of the 
High*Court, that in the Court below a 
mass of irrelevant matter was intr oduc- 
ed, and that two documents specified have 
Been printed -that were irrelevant, -- The 


[1923 


cost of printing these documents, (7. e., 
p.274 to p. 248 and p. 351 to p. 48r 
in the printed record) must be borne by 
the appellant, and tne Registrar of the 
Privy Council should disallow all costs of 
and incidental to these irrelevant docu- 
ments when taxing the costs of the appeal 
incurred in England. 

Their Lordships will humbly advise his 
Majesty accordingly. | 


Z.X. Appeal allowed. ; 
Solicitor for the  Appellent—Mr. E. 
Dalgade. 


Solicitors fot the Respondent—Messts. 
* * } 
Barrow Rogers and Nevil. 
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NAGPUR JUDICIAL COMMISSIONER'S’ 
COURT. "D 
CiviL REVISION No. 106 OF 1923. ` 
October 8, 1923. T 
Present.—Mzr, Baker, Officiating J. C. — 
KASHIRAM—DEPENDENT—. APPLICANT | 
YEN SIS 
‘BARKYA AND OTHERS~—PLAINTIFIS— 
Non- APPLICANTS oe: 

Contvact Act (IX of 1872), s. 23-—Two 
doouments—One transactton-—One document illegal 
— Illegality whether affects both documents-—Civil 

Procedure Code {Act V of 1908) $. 115— 
Revision—Cause of action, decree passed without 
—TIllegal exercise of jurisdiction, 

If two documents are part and parcel of one 
single transaction and one of them is tainted with 
illegality, the other is also tainted with the same 
illegality and is void.  [p. 47, col. 2.] i 

It a Court passes a decree in a case in which 
there is no cause of. action, it acts ih 


‘the exercise of its jurisdiction illegally and in- 


terference in revision is justified. [pe 48, col, r.] 

A. promised to pay Rs. 300 in consideration of 
being a partner in alease of land unauthorised 
by law and executed a  pro-note in favour 
of a creditor of the lessor. The lease having fal- 
len through, the creditor sued 4. for recovery 
of the amount due under the note; 

Held, that the note wasinvalid under law and no 
cause of action could be based thereupon. Jp. 47 
col. 2.] : 

Applcation for revision of the decree 
dated the x3th March 1923, in Civil Appeal 
No.4 of 1923, decided by the Additional 
District Judge, Bétut. 


M e 
. Mr. S." B. Gokhale, for the Applicant. e 
. Mr. M: Gupta, for the Non-Applicants;-. 


Vel. 77) | 
KASHIRAM V: BARK YA, 
` ORDER.— The facts of this case are 
somewhat unusual. Girdhari, the separat- 
ed brother of the applicant Kashitam, hed 
passed two bonds to the non-applicants 
and on accounts being made Rs. co were 
found due. It was arranged that a fresh 
advance of ^ Rs. 270 should be made and 
for a total consideration of Rs. 870 Gir- 
dhari should execute a lease of his Occu- 
pancy landfor2o years to the creditors. 


THe present applicant agreed to pay 
half..the Rs. 270, that is Rs. 135, 


to his brother end. he passed a note 
to the creditors for Rs. 300, helf the 
amount due by his brother to them. 
Subsequently, the lease fell through and 
tha creditors, non-applicants, sued Kaski- 
ram on this note, the. suit being framed 
asif he had undertaken to pay half h's 
brothers liability.. The defendant, how- 
ever, ._pleaded that it had been agreed 
that he was to have a half share in the 
lease along with the plaintifis and on 
that understanding he had executed the 
note. After some delay the plaintifs 
ultimately admitted that it was so. The 
First Court dismissed the suit, holding that 
as ‘he lease was void because occupancy 
land could not be let for more than a 
year under section 38 of the Tenancy 
Act, the consideration of the document 
in suit was illegal end it was accord- 
ingly void. ; 
On appeal. the additional District 
Judge, Betul, reversed the decision of the 
First Court on the ground that the note 
in suit was a transaction independent 
of the lease and that the defendant had 
undertaken to pay the Rs. 300 on behalf 
of his brother. He therefore awarded the 
plaintiis claim. The defendant applies ^n 
revision, ; 
The decision of, the learned Additional 
District Judge appears to be tased on 
the plaint and not on the subsequent plead- 
ings. It has been clearly admitted by the 
plaintiffs that the defendant was liable 
to half the consideration of the agreement 
as a CO-lessee of the plaintiffs and that 
the only reason for executing the docu- 
ment was that he joinedthe plaintiffs in 
equal rights as a RN Tt has been con- 
tended.teat by these pleadings the plaint- 
if s Pleader only meant that the defendant 
agreed to undertake | half , his. brother’s 
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liability on condition of his being given 
a half share inthe lease. Buta reference 
to the agreement executed by Girdhari wiil 
show that the lease itself was executed in 
consideration of the full lability of Rs. 870,, 
and there was, thereioie, no necessity 
for the defendant to undertake any part 
of his sepa:ated brother’s liability. It js 
thus cleer that the consideration for the 
document was thefact of defendant being 
allowed to be a lessee along with plaint-. 
ifs. 

Both documents are dated the same 
day and must be treated as one transac- 
tion. This being so, it appears to me thet 
there is no consideration whatever for 
the document executed Ly the defendant. 
The lease is illegal and void and the 
contract is void. The defendant is not, 
therefore, liable on the note, Nò authority 
ig necessary for this proposition. How- 
ever I may refer to Laxmanial v, Mul- 
shankar (x) in which it wes held that as the 
sale-deed and rent note, which letter was 
merely intended to secure interest on the 
principal sum, were part and parcel of 
one single transaction, the rent note was 
tainted with the seme illegality which 
affected the sale-deed and, therefore, also 
void. ‘This will apply to the present cese 
where the note executed by the defendent 
was part and parcel of the transection 
relating to the illegal lease. 

It is contended that the Court has no 
power to interfere in revision with the 
finding of the lower Appellate Court, 
In the present case the lower Appellate 
Court has disregarded the ədmissions in 
the pleadings and the decision of the 
case is against the pleadings themselves, 
If. it had been stated in the  plaint 
that this note had been executed by 
defendant in order to make him a 
pertner with the plaintiffs in the lease of 
occupancy land for 20 years, it would be 
apparent that the plaintiffs had no cause 

of action. In a similar case, where the 
plaintiff had no cause of action, the Allahba- 
bad High Court interfered in revision: cf. 
C. Ross Alston v. Pitambar Das (2) in whigh 
at page 523 the learned Chief Justice dis- 
cussed this question and pointed owt that 


(1) 32 B. 449; 10 Bom. L. Ri 5 ^ 
(2) 25 A. goo; A. W. N. (1903) 194 (E. B). 
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in that case there was no cause of action 
and, therefore, the District Judge acted 
in the exercise of his jurisdict on illeg’ Ily 
within the meining of sect on 522 of the 
„old Civil Procedure Còde, now section 115. 
I am of opinion'"that these remarks apply 
to the preSent case and this Court has 
power to interfere, 

Í, therefore, set aside ihe decree of the 
lower Appellate Court and the plaintiffs’ 
suit will be dismissed with costs ‘in all 
Courts, 
S. D. 

Decree set aside, 


MADRAS HIGH COURT. 

CiviL REVISION PETITION NO.295 OF 1022. 

April rr, 1923. 
Present:—Mr, Justice Devadoss. 
R. M. P. PERIANAN CHETTY— 

PLAINTIFF—PETITIONER ` 

BI versus 

MARIAPPAN ASARI AND OTHERS— 


DEFENDANTS~ RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 74, 
75— Instalment bond—Whole sum due on default.— 
Demand, failure to make, effect of—Waiver— 
Limitation, commencement of. 

Article 75 0f Schedule Ito the Limitation Act 
gives an option to the promisce of a note or the 
obligee of a bond to waive the consequences of 
a default. Where no option of waiver is g*ven, 
time begins to run from the date of default, 
[p. 49, col. 2.] Stee "m 

The Statute of Limitation runs from the time the 
plaintiff might have brought his action unlces he 
was subject to any disabilities specified in the 
Statute. ip. 50, col. 2] 

Where an instalment bond provides that if 
there is a default of payment of any one instal- 
ment, interest shall be charged for the entire 
amount temaining due fromthe date of default 
without reference to subsequent instalments and 
thatthe aggregate principal andinterest shall be 
paid on demand, on the making of a demand, 
afterdefault has been made in payment of any 
one iustalnent, the whole amount becomes due, 
and time runs from the date of the demand; but 
if no demantüis made, the option given to the 
plaintiffis gone, and time begins to run in respect 
of each instalment as it becomes due. [p. 49, eol. 2; 


p. 50, Col. 1.1, 
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Ramadh Bibi Ammal v. Kandasami Pillai, 
5i Ind. Cas. 724: (19109) M. W. N. 82; 25 M. L. T. 
I54:9 L. W. 479: and Seetharamayyar v. Munisangt 
Mudatiar, 50 Ind. Cas. 87; (291g) M. W. N. 185; 
37 M. L. J. 613; 9 L. W. 427, distinguished. 

Hanmantram Sadhuram Pity v. Arthur Bowles, 
8 B. 561; 4 Ind. Dec. (N.S) 750 and Hemp v. 
Garland, (1843) 4 Q. B. 519; x2 L. J. Q. B. 134; 7 
Jur. 392; 3G. & D. 402; 62 R. R. 423; 114 Ej, R. 
994, relied on. 

C. R. P. No. 139 of 1922, not followed. 


Petition under section 25 of Act IX 
of 1887, praying the High Court to 
revise the decree of the Court of’ the 
District Munsif, Madura Town, in Small 
Cause Suit No. 1420 of 1921. 

Mr. D. Ramiswamy Atyangar, for 
the Petitioner.—T he plaintiff in the lower 
Court is the petitioner here. The suit 
was on an instalment bond. The debt 
was payable in ten monthly instalments 
with a further provision that if there 
was default in the payment of any one 
instalment the plaintiff could ‘“‘whenever 
he desired" demand payment of the whole 
of the balance then due  irrespect ve of 
future instelments, My submission is that 
to such a bond Art. 75 applies. As 
there is an option reserved to the paint- 
iff he is entitled to make the demard 
at any time till the last date efter which 
there can be no richt to demend, See 
Ramaih Bibi Ammal v. Kendasami Pillai 
(1) (Spencer and Krsbnon, JJ.) The word 
"on demand" (“Thangal vendumhodhu” 
has been considered in Seethara- 
mayyar v. Muntsamt Mudaliar (2). In 
that case it was held that the obligee 
has a right to waive his cieim to demand 
and time does not begin to run unless 
and until he exercises his option, 

Unless the defendent proves that there 
was an earlier demand I am entitled to 
sue within 3 years of the date of the 
last instalment. This is recogn’sed in 
C. R, P. No. 139 of 1922 a judgment of His 
Lordship, Mr. Justice Phillips who also 
held that plaintiff can waive payment by 
instalment in which case time wiil run 
only from the last instalment dete. 


(1) 51 Ind. Cas. 724: (1919) M, W. N82; 25.M. 
Ty. T. 154; 9L. W. 479 


(2) 50 Ind. Cas. 87; (1919) M. W. N. 185737 M. 
Le J; 623,90. W. 427. 
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See also Hanmanivam Sadhuram Pity v. 
Arthur Bowles (3). At page 568 the obser- 
vations are clearly in my favour. Else 
Arts. 74 and 75 could apply to identical 
‘cases. The scope of the two is .d ferent 
ani thit dist nctiog would have full 
maning oily according to my contention. 

Sze also Seetharamayyar v. Munisami 
 Mudaliar (2), Ra madh Babi. A mmal v.:Kanda- 
sami Pillai (x) and Mackenzie v. Tiru- 
vengadathan (4). 

JUDGMENT.—This is an -application to 
revise the decree in S, C. S. No. 1420 of 
192r on the file of the District Munsif's 
Court, Madura Town. The plaintiff brought 
the suit for Rs. “Gu due on an instalment 
bond datedtbe rrth ‘September 1917 exe- 
cuted by the first defendant and the father 
of the-defendants Nos, 2 and 3 for Rs. 50 
payable in ien monthly instalments of 
Rs. 5. The District Munsif dismissed 
tne suitin respect of nine-tenths of the 
claim as being barred by the law of 
limitation and gave.a decree only in re- 
spect of the last instalment, 

Tae Taspondents do not appear here; 
It is urged that time did not begin to run 
agaiüst the plaintiff till rrth July 1918, 
the date on which the ‘last instalment 
fell due iby reason of.the provision in 
the bond that the whole amount shall be 
‘payable-on demand if anyone of the in- 
stalments was not paid on the same date, 
and that Art. 75 of the Limitation 
Actis applicable to the case, and the 
suit filed on 4th July 1921 is within 
time. 

Reliance is placed on two decisions 
reported in Ramadh Bibi Ammal v. 
Kundasam Pillai (x) and Seetharamayyar 
v. Munisami Mudaliar (2). In the first 
case the suit was upon an hypothecation 
bond in which there was & provision 
that interest should be paid ‘every six 
months and the principal before a fixed 
date and in default “we shall pay, when- 
ever you require, the interest  accruing 
due for the days overdue at the aforesaid 
rate, and the principal amount.” "The 
mortgagor committed default in paying 
interest, Spencer and Krishnan, JJ., held 


ta) S B. 561; 4 Tad. Dec. m 750. 
(4) 9 M. 271; 3.Ind. Dea, (W. ai) 485. 
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that no demand was madefor payment 
of the principal and, therefore, time did 
not begin to run from the date of the 
‘default of payment of interest. In the 
‘second case, Seshagiri Jyer, J., sitting as 
a Single Judge, made the following observa- 
tion ‘in regard to a provision in the bond 
that if there was a default in the pay- 
ment of any instalment, the whole money 
would be payable on demand, “I think 
that the parties deliberately used the 
expression, because, although there wes 
a liability to pay each of the instalments 
separately, they intended to Make it a 
condition precedent that a demand 
should be madeif the whole amount is 
to'be.asked to be paid at once." It is 
open to the obligeeof & bond to waive 
his right to claim the whole amount in 
‘default of payment of an instalment where 
the provision is that the whole amount 
is payable on demand in case of default; 
“time does not begin to run ageainsé him 
unless and until he exercises his option. 
In this case the suit was brought 
neatly three years after the last pay- 
ment became due. The plaintif had 
an option till the last instalment fell 
due to claim the whole amount includ- 
ing the last instalment. But since the 
last instalment fell due the option was 
gone. To uphold the coritention of the 
petitioner would be giving a longer period 
‘of limitation than that prescribed in 
Art, 74 of the Limitation Act. Article 75 
ig quite clear in its terms. It gives an 
option tothe promisee of a note or the 
obligee of a bond to waive the con- 
sequences of a default. Where no option 
‘cof waiver is given, time begins to run 
from the date of default. Mv attention 
hes been drawn to a recent decision of 
Phillips, J. in C.R. P. No. 139 of 1922 
in which he held that “itis open to plaintiff 
to waive the paytuent by instalments and 
in that ‘case the principal would only be 
‘payable on e4th February 1918 and the 
suit is then withintime.” With ‘great 
respect, I am unableto follow the decision. 
The provision in the bond here is “In 
the course of suc payment, should ,there 
be any ‘default of payment on the due 
date in anv month as aforesaid interest 
at one pie per rupee per day shall be 
charged fer the entire „amount gemein- 
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ing due trom the date of default with- 
out reference to the subsequent monthly 
instalments and the aggregate sum ef 
principal and interest so accruing due 
‘shall in cashbe paid in lump by us to 
you on demand without any apportion- 
ment of liability being pleaded by us.” 
"Phe option is given hereto tke obligee 
to claim the whole amount on default of 
payment of an instalment w.thout te- 
ference to subsequent * instalments. uch 
ea provision cannot be held to extend 
the period of limitation to three years 
fromthe date the last instalment fell 
due. The petitioner’s Vakil reled upon 
Hanmantram Sadhuram Pity v. Arthur 
Bowles (3) as supporting his contention. 
Bat P do not think it helps hm, 
Birdwood, J. observes at page 568: “The 
plaintiff could, under the bond, have exer- 
cised the option of delaying his demand 
for payment of the whole sum remaining 
due under it at any time so long as 
any monthly instalment remained in 
IeSpect of which default could be made; 
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and it is not alleged that at the time 


when demand was made in January 
1834 the last instalment had become 
already Overdue for more than a month, 
and that the whole amount had, there- 
fore, become payable irrespective ot any 
demand; for the making of which, indeed, 
no opportunity would thereafter have 
remained. Assttming, therefore, that so 
late as in January 1884, an instalment 


was payable—an assumption which can. 


safely be made, without entering into any 
exact calculation of the time when the 
Jast instalment would become due, inas- 
much as 50 monthly payments would be 
Yequired to clear off the principal debt 
alone,—l hold thatit was only in January 
1884 that cause of action was given. The 
plaint was admitted on the 28th April 
1884." In the present case there is no evi- 
dence that any demand was made befote the 
last instalment fell due. „In paragraph 7 
of the plaint the cause of action is said 
to have arisen oa IIth July 1918, the 
ate on which the last instalment fell 
due, I think the observations of Lord 
„Denman in Hemp v. Garland (5) ate app- 


(5) (1843) 4 Q. B. 519; 12 I. J. Q. B. 134; 7. Juti 
492; PGi & D. 402, 62/R; Ri 423; 114 E. R: 9943 
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lcrible to the present case. ‘In this 
case there was default more than ‘six 


years ago, and upon that the pla'/ntili 
might, if he leased, have -signed judg- 
ment and issued execution -fcr all that 
remained due,or he might have main- 
tained his action, If he chose to wait 
till all the instalments became due, 10 
doubt he might do so. But that which 
was optional] on the part of the pla.nt- 
iff would rot affect the reht of the 
defendant, He might well consider the 
action as accruing from the time that the 
plaintiff had a right io mainta’n it. ‘The 
Statute of Limitation runs from the time 
the plaintif might have brought hisacticn 
unless he was Subject to any disabilities 
specified in the Statute, and as the p'eintif 
might have  Lrcught h's action upon 
the first default, if he did not, to enter 
up judgment, we thnk thet the deferd- 
ant is entitled to the verdict upon the 
plea of the Statute of lim tation,” 
According tothe terms of the bond, on 
the making of a demand the whole 
amount becomes cte, and time would 
begin to run trom the date of thedemand. 
If no demand is made tte option given 
to the plaintiff is gone, and time begins 
to run in respect of each insta’ment as 
it becomes due. Jhe District Munsif bas 
tightly civen a decree in respect of the 
last instalment which beceme due within 
three years of the date of plaint. 
The petition is dismissed. 
V.N. V. Petition dismissed. 
N. H. 


NAGPUR PUDE COMMISSIONER'S 
. € ; 
SECOND C.vinL APPEAL NO. 277 OF 1922, 
August I, 1923. 

Present :—Mr, Baker, Officiating J. C. 
MULLA FAIZ ALI—DEFENDANT No. i 
— APPELLANT 

Versu 
Musammat HARKUAR AND ANOTHER— 
PLAINTIFF AND DEFENDANT NO. 2 — 
RESPONDENTS. T 
Civil Procedura Code (Act V of 1908), O, X X I; 


^ 
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y. 63—Tiile suit—Burden of proof—Transfer of 
Property Act (I V of 1882), s. 53— Fraudulent trans- 
fev — Intention to defeat and delay creditors— Hindu 
Law— Joint family—Gift by undivided co-parce- 
ners, validity of. 

Under, Hindu Law a gift even of his own share 
in joint family property by an undivided co-par- 
cener is invalid. [p. 51, col. 2.] 

Sobharam v. Makdu, x2 C. P. L. R. 63, relied on. 

In a suit instituted after the summary rejec- 
tion of a claim under O. XXI, 1. 58 of the Civil 
Procedure Code, the onus of establishing that the 
transaction on which the suit is based was 
. entered into in good faith lies on the plaintiff. 
[p. 51, col. 2.) 

Ghunsham Das v. Uma Pershad, 50 Ind. Cas. 
264; 15 N. L. R. 68; 17 A. L. J. 410; 36 M. I. J. 
483; 21 Bom. L. R. 472; 23 C. W. N. 8175; (1919) 
M. W.N. 513; 10 L. W. 511; 1 U, P.L. R. (PF. C) 
86 (P. C), followed, 

When a transfer is made gratuitously and the 
eifect of the transfer is to defeat or dilay any cre- 
ditor, the intention on the part of the transferor 
So to defeat or delay may be presumed. Where 
the available assets left after the conveyance are 
not suffiticnt to pay the debts of the transferor 
the law willinfer an intention to defeat and delay 
creditors. (p. 52, col. .] ` 

Seth Mohanlal v. Balmukand, 17 C. P.L. R24, 
followed. E 

Appeal from a decree of the District 


Judze, Hoshangabad, in Civil Appeal No. 8 


- of 1922, dated the rrth April 1922. 


Mr. J. Sen, for the Appellant, 

Mr. N. G. Bose, R. B., for Respondent 
No. I. 

JUDGMENT.—-The facts of this case are 
as tollows:—The appellant Mulla Faiz 
Ali obtained a decree against defendant 
No. 2 Kaluram and in execution of it 


attached the prozerty in suit as the prop- ` 


erty ot Kaluram, The plaintif- respond- 
ent, Musimmu Harkuar, whois Kaluram's 
sister, filed an objection against the at- 
tachment but it was dismissed .on the 
22nd of January 1921, ‘Thereupon she 
brought a suit, as required by O. XXI, 
r. 63, Civil Procedure Code, for a 
declaration that the property was her own 
and not liable toattachment, Sheclaimed 
under a dead of gift, dated the 27th 
February 1910. The First Court found in 
the plaintiff's favour and passed a decree 
tnat the plaintiff was eut.tled to get 
possession, and an appeal by the de'end- 


ant was dismissed by the District Judge. 


of Hoshaugabad. From this decree the 
'esen Üappeal is presented, — . 
The Courts below do not appear to have 
applied the law correctly. ‘The suit is one 
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fora declaration and not for possession, 
hence tne decree of the Erst Court for 
Possession was clearly wrong. ‘The plaint 
is based on a deed of gift by the defend- 
ant No. 2 to the pfhintifi, dated the 
27th February r9r9, and the prayer is 
for a declaration that the land belongs 
to the plaintiff and not to the defendant 
No. 2 aud is not liable to attachment and 
sale, and fot ap injunction against sale. 
Both the Courts below have found that 
the land was not the sole property of 
Kaluram who passed the deed of giit 
but belonged jointly to him, his father 
and brothers. They appear to think that 
the remainder of the tamily acquiesced in 
the gift, Now the plaintiit’s case is not 
based on a gift to her by herfather and 
brothers but on agift by Kaluram alone. 
A gift even of hisown share by an un- 
divided co-parcener has been held to be 
invalid in Sobharam v. Makdu (1).. How- 
ever, this point is not of much import- 
ance as what the appellant seeks to 
attach is whatever interest Kaluram has 
in the property and on the pleadings in 
this case it is clear that whatever 
Kaluram had he purported to convey to 
his sister, the plaintiff. In such a case 


‘the only question is whether the transac- 


tion was intended to defeat the claims 
of creditors under section 53 Of the 
Transfer of Property Act, a point which 
has not been réferred to at all by the 
Courts below. 

It his been held by the Privy Council 
in Ghunsham Das v. Uma. Pershad (2) 
that in a suit instituted after the sum- 
mary rejection of the claim under sec- 
tion 278 of the Civil Procedure Code, 
1882, (O. XXI, r. 58 of the new Code), the 
onus of establishing that the transaction 
On which the suitis based was entered 
into in good faith lies on the plaintiff. 
The only evidence which the pluiintiff 
has produced shows that there was a trans- 
fer of possession, which was admitted 
by the malguzar to whom she paid rent, 
and het name is entered in the village 
record. The fact that the requisites of 

" * e 

(1) 12 C. P. L. R. 63. ne; 

(2) 50 Ind. Cas. 264; 15 N. L. R. 68; 17 .À. L. J. 
410; 36 M. L. J. 483; 21 Bom. L. R. 472; 23 C. W. N. 
817; (1919) M. W. N. 513; 10 I. W. 51143 U, P. 
L. R, (P. C.) $6 (T, C). =. 


58 
SHO BALAK V. GAYA PRASAD. 


a gift were complied withand that the 
proprietor of the village recognised her 
claim to the land in suit, does not at 
all affect the questiqnat issue in the 
present case. ° 

The appellant applied foran injunction 
restraining Kaluram from disposing of the 
property during the pendency of the suit. 
The injunction was refused on 17th Feb- 
ruary 1919, and the deed of gift is dated 
27th February 1919.” ft is not disputed 
What Kalurem had no property other 
than that which he transferred to the 
plaintiff, his sister. The case is on all 
fours with that in Seth Mohanlal v. 
Balmukand (3) where it was laid down 
that where 2 transfer is mede gratuitously 
and the effect of the transfer isto defeat 
or delay any creditor, the intention on 
the part of the trensferor so to defeat 
or delaymay be presumed. If theavail- 
able assets left efter the conveyance were 
not «enough to pay .the debts of the 
transferor, then the law would infer an 
intention to: defeat and delay. In the 
present case when the deed was executed, 
the appellant was a creditor of the 
donor. The mere fact that he had not 
at that time obtained a decree is im- 
material: cf. Ishvar Timappa Hedge v. 
Devar Venkappa Shanbog (4). The gift 
had the effect of defeating or delaying 
him. The plaintiff could only disprove 
the intention to defeat or delay by show- 
ing that over and above the property 
gifted the donor possessed available as- 
sets suffcient for the discharge of his 
debts. Admittedly he had no other as- 
sets and be shortly afterwards became 
insolvent. In these circumstances the 
intention to defeat and delay would be 
presumed, and the transaction is voidable 
at the option of the appellant -who has 
been so defeated or delayed. 

The result is that the appeal must be 
allowed. The decrees of the lower Courts 
are set aside and the plaintiffs suit must 
be dismissed with costs thfoughout. 
Respondent No. 2 to bear his own costs. 

. Appeal.allowed, 
G.R: D. & Z. K. 

3) 17 C. Pel. R. 243 
(4) 27.B. 146; 5 Bom. T, R. 19, 
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ALLAHABAD HIGH COURT. 
SECOND Civit APPEAL NO. 1505 =, 
OF 10920. 
May.4, 1922. 
Present :—Mr, Justice Lindsay and 
Mr. Justice Gokul Prasad. 
SHEO BALAK AND ANOTHER— 
APPELLANTS 
VEYSUS 
GAVA PRASAD AND OTHERS— 
RESPONDENTS. 

Evidence Act (I of 1872), s. 35— Entry in deceas- 
ed chaukidar's register, whether admissiblec—Proof 
that entry was made by deceased. 

An entry in the register of a deceased chaukidar, 
not shown to have been made by the deceased, 
is not admissible in evidence under section 35 
of the Evidence Act. 

Jiwan Bakhsh v Khon Bahadw Khan, 19 Ind; 
Cas. 528, followed. 

Sampat v. Gauri Shankar, xo Ind. Cas. 713; 14 
O..C. 68, referred to. 

Second appeal from a decree of the 
District Judge, Cawnpore, dated the 30th 
July 1922. 

Messrs. P. L. Banerji and Iqbal Ahmad; 
for the Appellants. 

Messrs. U. S. Bajpai and Damodar Das, 
for the Respondents.  . . 

JUDGMENT.—'The only question raised 
in this appeal is as to the admissibi- 
lity in evidence of the register of 
births and deaths kept by a village 
chaukidar, 

The lower Appellate Court has come to 
the conclusion ‘that it has not been shown 
that the entry had been made by the 
Chaukidar himself, and the chaukidar 
being dead, the entry could not be ad- 
mitted in evidence under section 35 of 
Indian Evidence Act. In support of this 
view the learned Judge has cited the 
case of Sampat v. Gaurt Shankar (x). 
That case has not only been consistently 
followed in that Court but has also met 
with tbe approval of this Court in the 
case of Jiwan Bakhsh v. Khan Bahadur 
Khan(2). We are bound to follow this 
last-mentioned (case and no argument 
has been advanced before «is to make 
us come to a different conclusion. We, 
therefore, think that the decree of the 
Court below was correct, This appeal is 
dismissed with costs, 

z. E. 

(x) ro Ind. Cas. 713; 14 0. C.:68. 

(2) 19 Ind. Cas; 528. 


Appeal dismissed, 


. 
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UPPER BURMA.JUDICIAL COMMIS: 
° SIONER/S. COURT. 
SECOND CIVIL APPEAL NO. 270.0F IQ2I. 
. August 8, 1922. 
.  Preseut:—Mr. Brown, A.J. C. 
MAUNG LU GALE AND OTHERS— 
DEFENDANTS—APPELNANTS 
VEPSIS 
MAUNG LU PO AND OTHERS— 
PLAINTIFES—RESPONDENTS, 


Buddhist Law, Burmese—Succession—Death of 


pavent—Marriage of surviving parent—Death of 
latter— Parlition, right of-—Causes of action, sepa- 
yale—Partition suit —Mesne profits whether can 
be claimed —Plaint—M'esne profits, amount of, 
whether must be stated—Civil Procedure Code ( Act 
V of 1908), O. V LI, v. 2, applicability of. 

So long as a Burman Buddhist husband and 
w fe are alive their property, from whatever source 
derived, forms one estate, in which all members 
of the family have an interest, but which is 
under the control of the husband and” wife. If 
one of the couple dies and the surviving partner 
marrles agan, the property is ordinarily treated 


as the property of the’ second marriage during: 


the continuance of that marriage, and forms 
one estate together with property acquired during 
the second marriage, It is only on the death of 
the surviving spouse of the first marriage that the 


manner in which the property is acquired becomes’ 


important: [pz 54, col. xI 

Similarly when, after the death of the common 
Spouse, the.surviving  widower or widow retains 
the property still intact and no partition takes 
place the estate is still one estate only. Itis only 
when the claim to partition is made that the im- 
portance of the manner in which the property is 
acquired arises. [p. 54, col. 2 .] 

The children of the first marriage have a right 
to sue for partition on the death of the first parent 
butif'they fail to exercise that right, the estate 
remains an undivided family estate and a fresh 
cause of action accrues to them on the death of the 
surviving parent. fp. 44, col. 2.3 

Where a plaintiff iv a-suit for partition is not 
in possesslon'of any of the joint family property, 
he can claim mesne profits from the date of the 
suit. [p. 55, col. 2.] 

The rule laid down in O. VII, r. 2 of the 
Civil Procedure Code which requires a plaintiff 


to:state in the plaint the approximate amount 


of mesne profits claimed does:not apply to a case 
where mesne pos are claimed only from the 
date of the institution of the suit. [p. 56, col. 1.] 

Ramkrishna v. Bhimabai, x5 B. 416; 8 Ind. Dec; 
(N. 8.) 283; relied on. 


Appeal agiinst the decree of the District 
Court, Magwe, passed in Civil Appeal No. 4 
of 1922, 

Mr, A. C. Muhkerjee, for the Appellants. 

Messts, Tha Gywe and  Atyar, for the 
Respondents. i 

.JUDQMENT.—The plaintiffs-respondents 
are the children and grand-children of 


Maune Kyauk Ke and Ma Ka, deceased. 
Ma Ka died many years ago, and some 
years after her death Maung Kyauk 
Ke married Ma Thif. Ma Thit had been. 
married beforeand had children by her 
formet marriage. She also had children 
by Maung Kyauk Ke. The appelfante- 
defendants are children by the two 
marriages of Ma Thit. Maung Kyauk 
Ke died about the year 1264, and Ma 
Thit in the year r28r. The plaintifice 
claim that the land in stit was the 
ancestral property of Ma Ka; and ste 
for possession of it, and for mesne 
profits. The facts may now he taken 
practically to be undisputed. In the 
Trial Court the plaintiff Maung Po Thit 
only was examined as a witness, and 
the parties apparently agreed to accept 
what he stated as true. In any event 
no evidence of any sort is brotght to 
contradict his evidence, He is cold 
enough to have personal knowledge of 
the history of the land, and his state- 
ments: may be’ accepted to the effect that 
the land in’ suit was the ancestral pro- 
petty of Ma Ka. It may also he accepted 
from his statement that Ma Thit left on 
her death, besides the land, certain 
joint properties of her marriage with 
Maung Kyauk Ke. Both the lower Cor rts 
have given the plaintiffs a decree for 
possession of the lend and for mesne 
profits, and the principal ground of 
attack taken against these qecrees in 
this Courtis that the suit was harred 
bv limitation. It is contended on behalf 
of the appellants that the cause of 
action arose on the death of Maung 
Kvauk Ke which occurred con- 
siderably mote than twelve years 
before the filing of the suit. The 
plaintifs might, had they so wished, 
have sued’ Ma hit and her children 
for partition of the estate in accordance 
with the rules laid down in section 
229 of Volume I of the Ex-Kirwun- 
mingyi'S Digest. Bnt thev did net do 
so, and tbe question for decivion is 
whether a fresh cause of action arose 
on the death cf Ma ‘hit and “whe? 
ther they are ent tied now to sue for 
partition in accordance with the rules 
laid down in section 238. If isecon. 
tended on behalf of the appellants that 
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trom the very nature of the suit it 
is clear ‘that Ma Thit is not a joint 
owner of the property with the pleinttits. 
Tf she were her. children would be 
entitled to a shite "n the property. 
Tha plaint as drafted does lend some 
colour to this contention, The p.aintiifs 
doenot in their plaint ask for partiton 
at all. They state that the land in suit 
was the ancestral property of Ma Ka, 
and they claim* that they are entitled 
tq it exclusively. They do Mention 
certain other property which they say 
belonged to their pirents, but they do 
not make it clear in their plaint what 
their claim is with regard to this prop- 
erty. Their suit does, therefore, at 
first sight appear to be a suit for the 
possession -of certain property which they 
chim to be theirs “entirely to the exclu- 
sion of Ma  'Thit's children, and they 
mike no chim whatever to partition 
of any property, In spite, however, of 
the formin which the plaint is drawn 
up, it would appear that the suit isin 
reality a suit by the plaintiff to esta- 
blish the rights accruing to them under 
section 238 of the Digest. They have 
subsequently waived any rights they may 
haveto any of the rest of the property. 
And infact it is doubtful whether under 
the rules laid down in that section they 
would have any right to a claim to any 
of the property other than such prop- 
erty as was brought by their father to 
the marriage with Ma Thit. So Jong 
as a Burman Buddhist husband and wife 
are alive their property from wh«tuver 
source derived forms one estate, in which 
all members of the family have an inter- 
est, but which is under the control of 
the husband and wife. If one of the 
couple dies and the surviving partner 
marties again, the property is ordinarily 
treated as the property of the second 
marriage during the continuance of that 
marriage, and forms one ostate together 
with property acquired during the second 
marriage. It is only on the death of 
the surviving spouse of the first marriage 
that the manner in which the property 
` ig acquired becomes important. The rules 
laid down’ in section 229 provide for 
the partition of what is treated as one 
estate [in such an eventuality. Simi- 
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latly when, after the death of the com- 


mon spouse, the surviving widower of 
widow retains tke property still intact 
and no partition takes plece the dham- 
mathais. appear to centemplate the 
estate as still One estate only. It is 
only when the claim to partition is 
made that the importance of the menrer 
in which the property is ecqttired aiises, 
It appears to me, therefore, that al- 
though under the rules set forth in sec- 
tion 238 the children of the first 


marriage obtain the whole of the prop- . 


erty of tke first marriage, and no 
share in the rest of the property, they 
are stili suing fora partition of an estate, 
And in this case 
is for the sole possession of certain 
land, the suit is nevertheless in essen- 
tialsa suit for partition of an estate 
in which both the plaintiffs and the 
children of Ma Thit havea jointinterest. 
In this xiew of the case the right 
to claim pertition cn the death of Ma 
Chit under tne rules in section 238 
arises independently of any right that 


may have at/isen on the death of Maung. 


Krauk Ke. The plaintiffs could, if they 
had chosen, have sued for a partition of 
the property on the death of Maung 
Kyauk Ke. They did not do so, and 
the estate still remained an undivided 
family estate’ in which all the varous 
heirs had rights vested or unvested. The 
estate having remained urdiviced a new 
c use of action arose on the death of 
Ma Thit. It is suggested that the pro- 
visions of Buddhist Law cannot override 
the pfovisions of the Statutory Law 
of Limitation, but it does not appear to me 
to bea question of overriding such a law. 
If the plaintiffs are to te considered as 
suing for a  distrbutive stare of the 
property of their father within the 
meaning of Art, 123 of the First 
Schedule to the Limitaticn Act, tke 
share for which they sue did not beccme 
payatle uiti] the death of Ma Thit ard, 
therefore, limitation did not tegin till 
then, What tbey are surg for is a 
share of the undivided estate left with 
Ma Thit in accorcarce with a ripht 
which accrued to them orlyyon tre 
death of' Ma "Thit, Any claim „they 
might have made to a sbare in their 


although the claim 
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father’s estate on his ceath may be 
barred by limitation. But the Puddhist 
Law pivesthem a tight to share in the 
family estate left with Ma Thit on ber 
death, and. it is that right which they 
are now suing to enfotce, On the death 
of hisfatherz an orasa son is entitled to 
claim one-fourth of the property. "But 
if he does not exercise that right and 
his mother does not die till more than 
twelve years after the death of his 
father, I do not think it would be 
suggested that he was tarred by the 
Law of Limitation from claiming a share 
of inheritance on the death of his 
mother, Similarly I see no reason why 
the failure of the plaintiffs to exercise 
their right to partition on the death of 
their father should detar them from 
claiming an entirely separate right on 
the death of Ma "hit, Extracts from a 
very large number of dhammathais ate 
quoted in section 238 and in not one 
of these extracts is there any sugges- 
tion that the rules as to partition there 
laid down arein any way dependant on 
which of the partners of the last 
marriage died first, It is not suggested 
that the children only of the last 
surviving parent san claim. It appears 
to me that the dhammathats contemplate 
‘the case in which the family property 
is, as a matter of fact, kept undivided 
until the death of ‘the last of the 
parents, in whatever order they may 
have died. I am of opinion that the 
cause of action in the present case arose 
only on the death of Ma Thit and that 
the suit was not barred by limitation, 
As regards the share which the plaintiffs 
are entitled to claim I do not under- 
stand it to be seriously contended tkat 
the law his been wrongly interpreted by 
the lower Courts. The majority of the 
dhimmathaits quoted in section 238 in- 
cluding the Manugye lay down that if 
there is joint property of the last 
marriage the children of the first marti. 
age each take the property brought by 
their parent to the subsequent marriage. 
In oneor two passages itis laid down that 
if one of the parents brings no property 
to the second marriage, then the children 
of, the other parent by his or her first 


marriage do not get all the property 
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brought by that "parent to the second 
marriage. But the authority for this 
tule is slight, The great majority of 
dhammathats lay down that the rule 
which has been followed in the present 
case should be followed if there is ptop- 
erty. of the last marriage. I am of 
Opinion, therefore, that the piaintifís kata 
rightly been given a decreefor possession 
of theland in suit. " 

The question ‘remains whether the 
plaintiffs should have been given a decre@ 
for mesne profits. The term  ''merne 
profits" is defined in section 2 (12) of 
the Code of Civil Procedure as “ those 
profits which the person in wrongful 
possession of such property actually received 
or mght with ordinary diligence have receiv- 
ed therefrom, together with interest on such 
profits . . . , . Inap ordinary suit 
for partition the question of mesne profits 
can hardly arise. Where there is prop- 
erty in possession of both sides, and*the 
Court has to adjudicate as to how this 
propetty is to be partitioned, it can 
hardly be said that either paity is in 
wrongful possession of any of the prop- 
erty. But in the present case there 
is no allegation that the pleintiffs are in 
possession of any of tbe property belong. 
ing to the estate, andif the finding that 
they arə entitled to the land in dispute 
be correct, then they were entitled to 
possession as soon as they filed the suit, 
The piaint in the present case does not 
say from what date mesne profits are 
claimed, But. presumably they claim 
mesne profits only frcm the date of 
institution of the suit. In any case they 
do not appear to have established thcir 
right to any stich profits prior to the’ 
institution, If from the date of institu- 
lion the plaintiffs were entitled to 
possession, then they were entitled to tke 
usufruct of theland from that date, ard 
in refusing to allow the plaintifs to 
have possession the defendants must Le 
held to have teen in wrongful possession, 
The piaint sets forth that the four appel- 
lants are iu possession of the property, 
and th's is not denied in the written 
statement, It is not and never has*been* 
the case for the appellants that they 
‘were willing to make over that posses- 
required. They still &laim 
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that they ate entitled to retain posses 
sion. I see no reason, therefore, to inter- 
fere with the orderfor mesne profits from 
date of institution of the suit. But it 
does appear to *me that the order as 
passed by the Trial Courtis wrong. Under 
the provisions of r: 12 of O. XX of 
the Code of Civil Procedure the Court 
may includein the decree for possession 
a decree directing an enquiry as to rent 
or mesne profits from the institution of 
the suit until the delivery of possession 
to the decree-holder, the relinquishment 
of possession by the judgment-debtor with 
notice to the decree-holder through the 
Court, or the expiration of three years from 
the date of the decree, whichever may occu: 
first. But the question of mesne profits 
cannot now be decided in execution. 
After the enquiry has been held a final 
decree has to be passed under the pro- 
visions of the second clause of r. 12. 


It'is objected that under the provisions. 


2 of O. VII of the Code of 


of r. 


Civil Procedure, when 2 claim is made. 


in a plaint for mesne profits, the plaint 
should state approximately the amount 
sued for. Butit does not appear. to me 
that this rule can apply to a case where 
mesne profitè are chimed only from 
date of institution of the suit. It is 
obviously impossible to state even approxi- 
mately the amount of such mesne profits, 


as that depends entirely on the period: 


that may elapse between the date of 
institution and the delivery of the land, 
"his was the view taken under the old 
Code in the case of Ramkrishna v. Bhima- 
bii (x). The procedure to be adopted 
in dealing with claims for mesne pro- 
fits has been ‘considerably alteredin the 
new Code, and such mattefs can no 
longer be dealt with in execution. But 
the wording of r. 2 is not greatly 
altered in the  Qode of 1908, and it 


must be presumed that the plaintif is. 


not required to perform an impossibility, 


The decree passed by the Trial Court. 


appears to me to be substantially cor- 
fect, and to need amendment only inform. 
I ‘alter the decree of the lower Courts 


* m 7 " 
into a deeree for possession of the landin 


(1) 13 Bi 426; 8 Ind; Deci (N. $,) 283; 
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su t and foran enquiry under the pro- 
visions of r. 12 M) (c) of O. XX of, 
the Code of Civil Procedüre as to the 
mesne profits accruing from date of in- 
stitution of the suit. After ‘completicn 
of the enquiry the Trial Court will pass 
a final decree in accordance with the 
provisions of r. 12 (2), for such mesne 
profitsas may be found tu be due from 
that date. 

Theaprellants will pay the plaintifis their 
costs throughout. 


Z. Kk. Decree altered. 


ALLAHABAD: HIGH COURT. 

SECOND Civi, APPEAL NO. 505 OF 1921. 

May 23,1922. 
Present :—Mr; Justice Ryves and 
Mr. Justice Stuart, 
RAM SAMUJH AND ANOTHER— 
PLAINTIFFS——AÀPPELLAMTS 
VEYSUS l 
SREORAJ TEWARI AND OTHERS— 

DEFENDANTS— RESPONDENTS. 

Morigage—Redemption—Suit by transferee of 
morigagor—Tern. for -vedempiion, validity ef, 
whether can be challenged. 

In a suit for redemption of a mortgage brought 
by a transferee of the mortgagor it is not open 
to the-latter to raise the plea that the term for 
redemption fixed inthe mortgage-deed is. excessive, 

Second appeal. from a decree of the 
District Judge, Benares. 

Dr. K. N. Katju and Mr. Harnandan 
Prasad, forthe Appellants. 

Mr. Iqbal. Ahmad, for the 
ents, 

JUDGMENT.—This appeal arises out of 
a suit to redeem. two mortgages exe- 
cuted in 1883 and 1888 respectively. The 
mortgages were for a term. of sixty 
ye?rs. The lower Appellate Court has 
dism'ssed the suit on the ground that it 
is premature. In appel the onlv point: 
strongly urged betore us is that the term 
of sixty years Was excessive having 


Respon d- 


. regard to. the value of the próp&rty and 


the necessities of the family. This suit 
was not brought by the mortgagors but 


Ej 
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by- the. vendees and we do. not think it 
is open to them to raise this ples. In 
ódr opinion the eppeal fails and is dis- 
missed: with costs. 

Z o$. "2A Appeal dismissed, 


4 


et ee gee 


ALLAHABAD: HIGH COURT. 
FIRST CIVIL APPEAL NO. 305 OF 1921. 
July 3, 1923. 


Presenti-—-Mit. Justice Lindsay and Mr. 
i Justice Sülaiman. 
.Musammat: MAHRANA KUNWAR— 


PLAINTIFF—APPELLANT 
UeTSU: 
Mr. E; V. DAVID; OFFICIAL RECEIVER: 
. OF THE PROPERTY OF RAM DUTT 
AND- OTHERS, FNSOLVENTS, AND 
ANOTHER—DEFENDANTS— 

RESPONDENTS. 

‘Provincial | Inusoliency. Act (V of 1920), 
55:,4, 68; scope-of-—Stvanger aggrieved. by, act* of Re- 
ceiyey,—Remedy-—Civil suiti, maintainability of— 
Lèayes of, Court, whether. necessary— Hind Law 
——Property purchased in name of wife— Prosump-- 
NOW, 

Per Curiam:—Section 4 of the Provincial In- 
sclvency Act does not confer exclusive jurisdic- 
tion» on the Insolvency Court, and'if cannot be 
said; that-the.only.remedy open: to an aggrieved 
strangeriis to.apply to that Court. [p. 58, col. 2.] 


Where-a person has made no attempt to bring. 


the matter up Before tHe- Insol venucy Court and 
there-is no order of that-Court which can bé point- 
ed out as.amounting, to;a decision within the 
meaning, of. sub-clause (2):0f section 4 of the Pro- 
vincial Insolvency Act, he is at perfect’ liberty 
to have recourse to the ordinary Civil? Courts. 
[p» 58; col. 2; p. 59, col. 1.] 

Section. 68+ of 
provides. a.speedy remedy to which recourse 
can be Hadif the person aggrieved chooses to seek 
it. But! itis not the only remedy open to him. 
Lp. 59, col. 1.) . 

Ifa person: applies under section 68 of the Pro- 
vincial Insolvency Act, he is subject to.the time 
limit préscribed' therein, bütifhe wants to enforce 
his claim in the Civil Courts in’ the ordinary 
way, his rights: would’ be those of an ordinary 
person: [p. 59, cols. Y & 2.] 


.It is open to a. third: person. whose property 


has been taken possession of by the Receiver, and. 


who does-not claim* title through the insolvent: 
to treat: the Receivér:as a:trespasser: and main- 
tain his claim in:a:Civil-Court. Thereis no pro- 
vision: P the Provincial Insolvency: Act other 
than that contained if section 4 of the Act; which 
in anty-way takes away the jurisdictién-of:a 
Civil Court to try such asuit, [p, 59, col. 2.] 
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There is no statutory authority for the proposi- 
tion that a person who is suing a Receiver appoint- 
ed.under the Insolvency Act has to obtain the 
permission of the Insolvency Ceurt. [p. 63, col. 1.] 

Per Sulaiman, J.—A Receiver appointed under 
the Code of Civil Proctdure merely holds the 
estate on behalf.of the Court. The estate does. not" 
vest in him, nor does he in any way represent it 
and leave of the Court is necessaryin order that by 
impleading him the estate may be bound. With- 
out leave of the Court he-represents nobcdy; after 
leave he represents the real beneficiary. A Re- 
ceiver underthe Provincial Insclvency Act holds a 
different capacity altogether. eis more than a 
mere officer of the Court. Under section 28 (2) af 
the Act the insolvent’s estate vests in him. He 
alone, and no one else, represents the estate, He, 
therefore, is the proper party to be impleaded in 
the action. No leave is accordingly necessary 
for suing him. [p. 60, col. 1.] 

Undersection 4 of the Provincial Insolvency 
Act, if a question of title is actually raised by 
a stranger to the insolvency and decidéd by the 
Insolvency Court, the decision is final, and the 
question cannot be re-opened. [p. 58, col. 2.] 


There is no presumption that property standing 
in the name of a Hindu woman, even though 
purchased in her name, belongs to her husband. 
[p. 60, col. 2.] 


First appeal from the decree of'the Second- 
Subordinate Judge, Cawnpore, dated- 
the 25th of June, 1921. 

Mr. G. W. Dillon: for Messrs, 
O'Conor and Ramnama 
Appellant. " 

Dr. K. N, Kat", for the Respondents. 


JUDGMENT. 

Sulaiman, J.—This, is a pleintiff's appeal 
arising out of a suit for e declaration that 
she is the owner in possession of 2 certain 
house situeted in the City of Cawnpore; 
end thet the insolvent defendant No. 2 
hed no concern with it, and it is not lis ble 
to be attached by the Official Receiver. 
The house in question was purchased on 
the 29th of May i914 under a registered 
salzdeedinthenesmeo!thepleintifí, Some 
yeers afterwards, in 1919, Chhote Lal defend- 
ant, the pleintiff's husbend, entered into a 
partnership with one Rem Dutt—a commis- 
sion 2gency business—which ultimately foil- 
ed ia T7920. On the petition of certain 
creditors the firm was adjudicated an in- 
solvent,end the O'ficiel Receiver took charge 
of the insolvent’s estate. On the 6th 
of November 1920 he attached these house 
in question es property belonging to the 
the insolvent Chhote Lal. The report of 
the Receiver says that the present plaintiff 

e 


B. E. 
Prasad, for tlie 
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protested ana stated that the house be- 
longed to her parents. 

It is important to note that she made no 
attempt to seek redress in the Insolvency 
Court, but filed this regular suit for decla- 
ration on the 2zst*of February 1921. 

The Official Receiver, who mainly contest- 
ed the suit, pleaded that the house belonged 
to the insolvent and not to the plaintif. 
It was further urged that the plaintiff not 
having raised any objection at the time of 
the attachment was estopped from suing; 
that her only remedy was to file objectionsin 
the Insolvency Court within 2r days of the 
attachment and the Civil Court hed no juris- 
diction to try this case, end, lestly, thet the 
permission of the Insolvency Court was 
necessary before the institution of the suit. 

The insolvent, as might be expected 
in either view of the matter, supported 
the plaintif's claim. 

The learned Subordinate Judge decided 
the three legalissues infavour of the plaint- 
if, but onthe quection of fact came to 
the conclusion that the house in dispute 
belonged to Chhote Lal and not to the 

Ig inti, 

The plaintiff has come up in appeal to 
this Court and on her beh^1f the finding 
of fact arrived at by the Court below is 
challenged. THe learned Advocate for the 
defendant-respondent hes not only sug- 
ported the decree on the finding of fact, 
but also on the legal pleas decided against 
him. 

As the questions of law come fitst in 

logical sequence, I propose to dispose of them 
first. 
The plea of estoppel raised in the Court 
below has not been pressed at all, and it 
may be seid at once thet there was mani- 
festly no substance in it, 


The points which have been very strong- 
ly pressed in appeal are: (1) that under the 
new Provincial Insolvency Act, V of 
1920, exclusive jutisdic!ion is conferred on 
Insolvency Courts with the result that no 
regular stit on the civil side is maintain- 
able as against the Officia] Receiver, and 
(2)jhet inany cese no such suit without 
the pejrission of the Insolvency Court 
can lie. e i f 

The argument is that an Official Receiver 
under the Insolvency Act is an officer of 
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the Court, that, therefore, the act complain- .- 


ed of must be deemed to be an act of the 
Court and the person aggrieved thereby 
should have recourse to thet Court and to 
no other Tribunal. “But the present plaintiff 
not claiming title through the insolvent 
was a stranger to the proceeding and was 
in no way represented therein. It is 
difficult to see how her rights can in any 
way be prejudiced by an act done by the 
Receiver in spite of her protest. H is 
suggested that the policy of the act is 
to expedite mattets and not to permit 
claims tobe brought after a number of 


years, and it is argued thet it was with this" 


object in mind that section 4 was enacted 
which in eifect means that the question 
should forthwith be disposed of finally by 
the Insolvency Court. 

In my opinion section 4 of the Act is 
an enabling section and confers full power 
on the Insolvency Court to decide all 
questions of title or priority or of any nature 
whatsoever which arise before it, or which 
it may deem necessary to decide. Sub- 
clause 2 makes “such” decision final and 
binding for all purposes on all claimants 
against him, In reality section 5 gives 
to the Insolvency Court the powers of 
a Civil Court, 


Itis tobe noted thatprior to the pass- 
ing of this Act there was a conflict of opin- 
ion between this Court and the Calcutta 
High Court, the view prevailing in the lat- 
ter Court being that questions of title 
could be disposed of bya.regular suit only. 
Obviously the enactment of section 4 
gives effect to the view which pre- 
vailed inthis Court. I accept the conten- 
tion of Dr. Ketju thet under the new Act 
if a question of title has been actually 
raised by a stranger to the insolvency 
and decided by the Insolvency Court the 
decision is final and the question cannot 
be re-opened.in a separate regular suit. 

“his, however, does not mean that exciu- 
sive jutisdiction hes been conferred on the 
Insolvency Court, end that the only remedy 
open to the aggrieved stranger is to apply 
to that Court. Inmy opinion where a per- 
son has made no attempt to bring the 
matter up before the Insolvency Court 
and there is no order of tha Insolvency Court 


which can ‘be pointed out as amounting?, 
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toa decision within the meaning of sub- 
clause (2) of section 4, he is at perfect liber- 
tr to have recourse to the ordinary Civil 
Courts, In the present case the plaintif 
never. appeared before the Insolvency 
Court nor put her casé before it, nor was 
any evidence led nor any adjudication 
of her rights made. How then can it be 
said that there is a “decision” against her 
which . precludes her from suing ? The 
act of attachment was an act of the Receiver 
and not necessarily an act of the Court, 
much less was it a ''decision" by the 
Court, 

The act of the Recelver may be compared 
tothe act of the Civil Court Amin who wrong- 
ly attaches the property of a third person 
in execution of a decree. Such an act is 
done as much under the authority of the 
Execution Court as the act of à Receiver 
under that of the Insolvency Court. No 
special sanctity attaches to the acts of tae 
Receivers under the Act, It is true that in 
certain particulars and subject to certain 
conditions the decision of the Court 
is final and absolute against third 
patties also and in that way the pro- 
ceeding differs from proceedings in exe- 
cution where the order disallowing the 
objection is not final, But in other res- 
pects the similarity certainly exists. In 
the absence of such decision the Civil 
Court remedy is not barred. 


Reliance was also placed on section 
68 of the Act which says that if the 
insolvent or any of the creditors or 
any other person is aggrieved by any act 
or decision of the Receiver, he may apply 
to the Court, and the Court may confirm, 
reverse or modify theact or decision com- 
plained of, and make such order as it 
thinks just. It is strongly contended 
that the word “may” in the section should 
be read as “must” and thet, therefore, the 
only remedy open to the aggrieved person 
is by way of an application under ‘this 
section In my judgment this contention 
istntenable. Section 68 provides a speedy 
remedy to which recourse can be had if 
the person aggrieved chooses to seek it, It 


isnot theonly remedy open to him. Of. 


course if a person applied under that 
section, Me would be subject to the time 
linfit presctibed therein, But if he wanted 
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to enforce his claim in a Civil Court under 


section 9 of the Code of Civil Procedure, 


his rights would be those of an ordinary 


person. I am of opinion that it is open 
to a third person who does not claim title 
through theinsoivent,to tfeat the Receiver ° 
as a trespasser and maintain his ‘claim in 
a Civil Court. There is no provision in 
the act other than that contained in section 
4 which in any way takes away the jurisdic- 
tion of a Civil Court to try such a suit, 

In the caseof Bhairo Prasad v, S. P.C. 
Dass (1) which came under the old Act, the* 
opinion was expressed that a stranger to 
the insolvency may, at his option, seek his 
redress in the ordinary Civil Court. 
The effect of section 4 of the new Act has 
in no way been to alter the law so far as 
this point is concerned. 

The next point urged is that before 
instituting the suit it was necessary to 
obtain the leave of the Insolvency Court, 
It is conceded that there is no statutory 
provision under which such leave is netes- 
sary. On the other hand, it may be point- 
ed out that whatever provision there is 
in the Act relating to the grant of such 
leave is confined. to claims of creditors. 
Reference may be made to section 28 sub- 
clause (2) which provides that no cre- 
ditor to whom the insolvent’ is indebted 
shall commence any suit or other legal 
proceeding, except with the leave of the 
Court and on such terms as the Court may 
impose. If leave were necessary in all 
suits, this provision would be altogether 
superfluous, I may also point. out that 
under section 25 (6) the power of a secured 
creditor to realise or otherwise deal with 
his security | remains unaffected, Much 
less can then the rights of a stranger who 
claims an independent title be prejudiced. 
The utmost that cen be said is that an 
Official Keceiver is a public officer within 
the meaning of section 2 sub-clause (17) 
(d) of the Civil] Procedure Code, and that 

notice under section 80 is necessary In 
the present cdse it is not disputed that such 
notice was sent before the institution of 
the suit. 

It is, however, very strongly urged that of 
general principles it should be held that 
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an Official Receiverismerely 2n officer of the 
Court and that no suitcan be maintained 
against him unless the leave of the Court 
which appointed him has first been obtained. 

„Reliance has been placed on some cases 

ofthe Bombay, Madres, Calcutta and Patna 

High Courts in support of this contention. 

None of the cases cited, however, are cases 
arising out of insolvency proceedings. 
A Receiver appointed under the Code cf 

Civil: Procediz® inerely holds the estate 

on behalf of the Court. The estate does 

not vest in him, nor does he in any way 

represent it. Leave of the Court 1s neces- 

sary in order that by impleading him the 

estate may be bound. Without leave 

of the Court he represents nobody ; after 

leave he represents the real beneficiary. 

A Receiver under the Insolvency Ací holds 
a different'capacity altogether. Theis more- 
than a mere officer of the Court, Under 

Section 28 (2) the insolvent's estate vests 
in him He alone, and no one else, 

represents the estate. He, therefore, is the 
properparty tobe impleaded in the action, 
No leave is accordingly necessary for suing 
him. . 

It should also not be overlooked that 
there is a distinction between the case 
where the plaintiff suing the Receiver 
liad been reptesertedin the previous pro- 
ceeding and where he was rot represent-. 
edi For instance a creditor in an insol- 
vency proceeding, a shsre-holder in the 
liquidation proceedings of a Company 
or a party t o litigation is represented 
in the pi10ceeding when a Receiver of the 
propetty is appointed. In cases of this 
kind it may bethat a perty to that nreceed- 
ing having himself submitted to the juris- 
diction of the Court cannot subsequently 
challenge it, and start a fresh proceeding 
against? the Receiver appointed in thet liti- 
gation without Having first obtained the 
leave of that Court, The position may, 
however; be quite different where a person 
who wasa stranger to the ptoceeding in 
which the Receiver. was appointed wants to 
sue the Receiver. 

ein certain Acts an expiess provision is 
made-that no suit shall be instituted against 
an offcer appointed by the Court; for 
instance Section 17r of Act VII of ror3 
so provides. It is conceded that there. 
is no Such pro vision in the present Act 
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Andindependently ofa statutory provision 
T.can find: no rule of law under. which. 4 
suit agdinst a eceiver. in insolvency cart 
be thrown outon the meregrtund thet no 
lee ve of the Insolvency Court had been 
obtained This disposes of the questions 
of law rdised in the appeal: 

Coming to the merits of the cése I can 
say without: hesitation that it is impossible 
to uphold the finding of the Court below. 
The learned- Subordinate: Judge recorded 
a‘ finding’ that the property in dispute þe- 
longed'to Chhote Lal and not to the plaintiff.. 
The question. whether. the pfaintif 
has succeeded in proving. thet the property 
belongs to Her, T shall consider presently. 
Büt there can be no atestion thet there 
is.no evidence’ whatesoever on the record: 
to’ support .the'finding that the property 
ir dispute. belonged to Chhoté Lal. Un- 
doubtedly as tlie" plaintiff carte to Court’ 
askinefora déclaration of title the burden 
lay om her to establislt a prima’ facie cese. 
that the property belonged’ to her. But 
aftar: she had proved: that tHe title-deeds 
stood’ in‘hername, thet’ Her name was en- 
tered iij the Municipal registers. end" she 
had. been paying the Miinicipel ‘rates end’ 
taxes and'hed'Deen essessed 2s owner, end ' 
that‘for all practical purposes.she was the 
ostensible owner of the propérty, then if. 
the defendant wanted’ to prove thet she. 
was a mere benamidar, the burden shifted 
onto him to show that the purchase money 
had been found by hershusband. I wholly’ 
disagree with the view expressed by the- 
Court below that’ there isie presumption 
that. property- standing’ in:the’ name: of: 
a Hindu widow, even though purchased’ 
in her name, belongs:to Her husband. 

In thiscase, as I have already remarked, . 
the sale-deed of the 29th of May 1914 stood! 
in, her. name. There’ Had been a number: 
of previous transfers which’ need not be- 
mentioned, except the mortgage-deed dated 
the 13th of. Mav 1913, executed by Kali: 
Charan and Miusammaz’ alpi, the pre- 
vious.owriers, in favour of Dip Chand and: 
Shimbhu Dat for & sum of Rs. 900.. 
Wien. the.sale-deed of 1074 was. executed, 
ihé amount. due under this dccument 
wasleitin the hends' of the’ vendee for pey- 
ment to the previous mortgegees™® Shim- 
bhu Dat, one of the mortgagees, was an . 
attesting witness to the sale-deed and he 
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also admittedly received the mortgage- 
money after the sele-deed had been exe- 
cuted. 

The plaintif has produced a building 
permit dated the sth. of May 1918 which 
. Shows that an application for making 
some newerections was made by ber te the 
Municipal Boerd and permission.was grant- 
ed on that date. There are also receipts 
for payment of water and hcuse taxes 
standing in the plaintifs name. At 
the time when the Receiver went to attach 
this house the plaintiff admittedly was.0e- 
clilpying a part of the house, the other 
portion being let out to certain tenants. 
These circumstances in themselves make 
outa sufficient prima facie case In favour 
of the plaintif. In addition to these pieces 
of documentary »^vidence, the plaintif 
produced a number of witnesses in support 
of her claim, She herself went into the 
witness-box and stated that the hcuse 
had been purchased by her father and uncle 
some seven years ago, ‘Then she seid:that 
the money was paid by her father .and the 
saletransaction was cerried out by. Me thura 
Prasad. In a later portion of her state- 
ment she said that the money was given to 
the vendee by Mathura Prasad. In para- 
graph No. 1 ot the plaint she had alleged 
that the house was purchased by her father 
with his own money. One of the points 
pressed on behalf of the contesting de- 
fendant is that there is e gross inconsist- 
ency in these statements. In my opinion 
there is no inconsistency or contradiction 
. whatsoever., It is anadmitted fact that the 
plaintiff's father and uncle were members 
of a joint family. The plaintiift’s mother 
died when she was an infant and she was 
‘brought up in the house of her father and 
uncle. If the property was purchésed with 
the money belonging to 1 hefamily the money 
may be said to have belonged to either 
of the two or to both. She.next stated 
that on account of scme.quarrel with the 
relations Of her husband she had to leave 
her husband’s house, and this.was why her 
fatherand-uncle thought o getting a house 
forher. 

Her father was.dead when the suit was 
brought. Her uncle, Mathura Presad, 
went intos the witness-box and swore 
. thate he- had provided the money for the 

“purchase | of this house. Mathura Prasad 
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owns some zemindari property; healso care 
Tieson some business, and is a Lambardar 
in one of the villages. He stated that 


‘he had Rs.1,000 in the village end brought 


the amount to the city fos payment to the” 
vendee. 
were no account books kept by him, and 
that he was not in a position to produce 
any documentary evidence to prove the 
payment. He produced (wo witnesses, 
Mahadeo and Hanuman, to show that he 
actually brought the money from the vil* 
iage. It is unnecessary to comment on 


It is true that he said that there . 


the evidence of these witnesses who are - 


menot no status. But thereis the evidence 
of Babu Chhote Lal, Vakil, a distant re- 
lation of the plaintiff, to the effect that 
before the sale-deed in question was.exe- 
cuted, Mathura Prased hedgone to him and 
shown-him some papers relating to the houce 
and consulted him. Lis evidence certainly 
shows thet Methura Presad was in some 
way or other connected with the treansac- 


tion. Two witnesses, Gaya Din and Raghu- 


neth, were examined to prove that the rents 
were paid to the lady by them, end that 
the house taxes were also paid by the plaint- 
i$. The evidence on behalf cf the defend- 
ant Receiver is practically nil. No cir- 
cumstancesare shown which would make it 
at all probable that Chote Lal was the real 
purchaserand that the property had been 
obtained  fictitiously in the name of the 
plaintiff. For instancéit isnot shown that 
in the yearrg14 Chhote Ial had any motive 
to enter into a benami transaction, or 
that he was contemplating the starting 
of any business and it was with a view to 
cheat thefuture creditors thet the property 
was purchased in the name of his wife. 
Infect it wasmany years after the sale that 
he entered into the partnership business 
which failed. The oral evidence produced 
by the defendant consists of three persons, 
Gur Day: 1, Kanhaiya Lal and Jhebu Lal, 
whose statements are mainly to the effect 
that.Chote Lal was ina position to advance 
Rs. 1,000 towards the acquisition of this 
house. ‘They also tried to prove that 
Chote Lal, after the sale-deed was executed, 


made some statements alleging himself: to | 


be the real owner. Such a statement 
even, if true, isof no valueagainst the plaint- 
iff. Gur Dayal is a general attorney of 
one. of the petitioning crediters. “The 
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" sale-deed was not executed in his presence 


noris he able to say where the purchase 
money came from. Kanhaiya Lelis him- 
self a creditor. Jhebu Lal is a general 
attorney of &nother creditor. In the 
presence of neither of these the sale trans- 
action took place. In my opinion, there- 
fore, the evidence adduced by the defendant 
is wholly insufficient to overweigh that 
adduced by the plaintif. The documentary 
evidence is entirely in favour of the plaintif 
* and there are no circumstances which in 
any way throw any suspicion on the trans- 
action. The burden which lay on the 


plaintiff of establishing a prima facie case 


was sufficiently discharged by her evidence 
andnp rebutting evidence worth the name 
has been adduced on behalf of the defend- 
ant. In this view*of the matter the finding 
of the learned Judge must be overruled. 
I would, therefore, allow the appeal,. set 
aside the decree of the Court below and 
decree the plaintifi's suit with costs. 
- Lindsay, J.—I agree with my learned 
„colleague that this appeal should bea llowed. 
There are no merits in the case of the res- 
pondent. I wish, however, to say a few 
‘words regarding the legal points which 
have. been raised in thecase. The questions 
which arige for decision ate simple ques- 
tions of the interpretation of Act V of 1920 
and it does not appear to me ‘necessary 
to resort to any previous decision or 
authority for the purpose of construing the 
relevant sections 
So far as section 68 is concerned it cannot, 
in my Opinion, be maintained on the language 
of that sectionthata person who is eggriev- 
ed by any act of a Receiver is under an 
obligation to apply to the Court for relief. 
What the section says is that such a per- 
son “may apply'' to the Court, and it is 
further provided that if he exercises his 
option of applying to the Court he must 
make anapplication within 21 daysirom 
the date of the act compleinedof. Onthe 
face of it the language df the section is 
permissive, not mandatory. The per- 
son aggrieved has the choice either of apply- 
* ing to the Court or of seeking his ordinary 
remedy under the civil law. 
It isatgued that because of the provi- 
sions of section 4 of Act V of 1920,. where- 
by jurisdiction hes been ccnierred upon 
Insfiveney Courts to determine questions 
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of title arising in insolvency cases, it must 
necessarily follow tbat any person who 
has a question of title to raise must 
apply to the Insolvency Court; in other 
words it must „be assumed from the pro- 
visions of section 4 thet because these 
powers of deciding questions of title have 
been conferred upon Insolvency Courts, 
therefore, the Insolvency Court hes exclu- 
sive jurisdiction. Thet appears to me to 
be a deduction which cannot be. made 
from the language of section 4. All that 
the section intended to provide was thet 
if a question involving title is raised before 
an Insolvency Court, then the Insolvency 
Court is to be deemed to have power to 
decide that question of title. I must 
not be taken to subscribe to the view that 
has been expressed by my learned col- 
league regarding what follows if an eggriev- 
ed person doeselect tomake an application 
to the Insolvency Court. I am not pre- 
pared to take the view that a decision 
under sub-section 2 of section 4 would 
be binding upon a stranger, like the pleint-: 
iff in the present case, who, in my opinion, 
‘isnot making any claim against the debtor 
or the debtor’s estate. What the plaint- 
iff in the present suit is saying is that the 
property about which the dispute exists 
does not belong. to the debtor’s estate and 
never did belong to it, and so I cannot see 
how it can be said that she in the, present 
proceedings is claiming against the:debtor 
01 his estate. That question, however, 
does not arise fot decision end these obser- 
vations are consequently obiter. I have 


only made them in order that I may not 


be supposed to hold the opinion that 
a decision under sub-section 2 is binding 
upon all parties including parties whc ate 
entire strangers to the insolvency proceed- 
ings. 

It being settled, therefore, that the 
plaintiff in the present case hed the ordi- 
nary civil remedy which wes open under 
thelew,the further question arises why 
she would be bound in any wey to solicit 
the sanction of the Insolvency Court before 
she brought the suit against the Officiel 
Receiver. There is no statutory provision 
tor such sanction’ being asked or given, and 
on principle I fail to see why®ny such 
authority is required. The Official Recéiver 
may be an officer of the Court; but no 
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special sanctity. attaches to his office when 
‘heis brought in contact with a person who 
"is an entire stranger to the proceedings 
inthe Insolvency Court. Ican wellunder- 
"stand the position that so far asthe in- 
solvency proceedings are concerned the 
Receiver or Official Receiver stands in a pe- 
. culiar relation to all parties who are inter- 
ested in the proceedings, that isto say, the 
insolvent himself or the creditors or other 
' persons, who are seeking satisfaction out 
of his estate. But he has no particular 
status as against parties who are entire 
strangers to the proceedings in the Insol- 
" vency Court, andit under colour of his office 
as Receiver or Official Receiver he com- 
mits an act ot trespass,it is difficult to under- 
stand on what principle the person against 
' whom the trespass is committed is under 
any obligation to ask permission of the 
^ Insolvency Court to bring an action against 
^ the Receiver. The remedy of the person 
complaining is the ordinary remedy at 
law and no question, therefore, of any sanc- 
tion atises. It may, of course, be that in 
cases where the defendant hasan official 


status notice of the suit must be given 


to him as required by the Civil Procedure 
Code. Inthe present case I understand 
that such notice was necessary and was 
actually given. 

Itis admitted, asI have said, that there 
is no statutory authority for the proposi- 
tion that a person who is suing a Receiver 
or Official Receiver appointed under the 
Insolvency act hasto obtain the per- 
mission of the Insolvency Court. There 
have been, no doubt, numerous cases 
in which it hasbeen laid down that proceed- 
ings against a Receiver should not be taken 
without the leave of the Court. Where 
‘a Receiver has been appointed in the course 
of a suit it seems reasonable enough that 
all parties to that suit should be bound 
by the order appointing him and conse- 
quently, being subject to the jurisdicticn of 
the Couri, should not be allowedto question 
the acts of a Receiver without the Cou1t's 
permission. But there is,in my opinion, 

mo authority for the proposition that, 
where in a suit a Receiver has been appoint- 

ed, no person who isa stranger to the suit 

can question an act of the Receiver with- 

owt thesanction ofthe Court. That seems 
to be an absolutely untenable proposition 


Pd 
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and opposed to all principle. In the, present 
case I am satisfied (1) that the plaintiff was 
under no obligation to seek any relief in 
the Insolvency Court; (2) that she had the 


.01dinary remedy under the civil law against 


the Official Receiver; and (3) that tor the 
purpose of maintaining the suit she was 
under no obligation to seek any sanction 
from the Insolvency Court. l 

By the Court —The grder of the 
Court is that the appeal is allowed, 
the decree of the Court below is sêt 
as-de and the plaintiff's suit is decreed 
with costs in both Cour's including in 
this Court fees on the higher scale. 


Z. K. Appeal ajlowed., 
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PRIVY COUNCIL. E 
APPEAL FROM THE CHIEF (COURT oF 
LOwER BURMA, 
Julv 6, 1922. 
Preseni:—lord Buckmaster and Lord 


Parmoor. 
Ma THAN TRAN—APPELLANT 
Versus . 


MA PWA THAN-—RESPONDENT. 
Buddhist Law, Burmese— Adoption — Publicity 
and notoriety Ceremony, whether vequired— Practice 
—Wiümness, credibility of— Witness believed by Trial 
Court— Appellate Court, position of. 

, There is no special ceremony in Burmese adop- 
tion but the adoption must be a matter of publi- 
city and notoriety, Where an alleged adopted 
daughter has lived continuously in the house of 
her alleged adoptive father from her babvhood 
for twelve or thirteen years and the lattei is cn- 
tered in the register of the school in which she 
studied as her parent and has paid for her fees 
and clothing, itis strong evidence of the publi- 
city and notoriety of the adoption. [p. 65, col. 1 .] 

Where a J udge, who hasseen a witness, and has 
heard his evidence, comes to the conclusion that 
the witness is credible, that is to say, a witncss 
who tothe best of his recollection intends to tell 
the truth, it requires circumstances of exceptional 
character to justify a Court of Appealin coming to 
a different conclusion. Itis nota question of the 
weight of evidence but of the attitude and trust. 
worth ness of the witness, and of the effect of his 
wu demeanout in the witness box. [p. 65, 
CO 3 s 


Appeal from the judgment and dectee of 
tne Chief Courto Lower Burma reversing 
the judgment and decree of Mr. Justice 
Robinson of the same Court. 
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Messrs. A, M. Duntie and E.B. Raikes, 
for-the Appellant. 
‘Messrs. Mont gomery and Dube, 
Respondents, 


for the 


JUDGMENT. 
* Lord Parmoor.—The question involved 
in this appeal is whether the appellant 
is the keitiima adopted daughter of Ko 
Po Kyaw anti Ma Nyun. Ko Po Kyaw 


ediedat Edward Street in Rangoon, on the 


29th October 1916, leaving considerable 


property, worth from Rs. 1,00,000 
to ‘Rs. 1,50,000. Ma Nyun was the 
first wife of Ko Po Kyaw, The 


appellant claimsthat she was adopted 
as kemiima daughter in or about 1893, 
after the deceased and his first wife had 
been matried 16 years without children. 
The respondent was the fifth of the six 
wives of the deceased. She was married 
toethe deceased about 1906, was divorced 
from him ebout.six.months later, but 1e- 
sumed living with him after the death of his 
sixth wife, and was living with him at the 
time of his death. The appellant was 


. born in 1892, being the daughter of Ma 


Gyoke, who was a cousin of Ko to Kyaw 
and married to Ko Maung Gale. In the 


First Court the Judge, Mi. Justice Robin- 


son, gave judgment in favour of the.eppel- 
lant, “but this iudgment was set aside in 
the Court of Appeal. 

At the trial of the action, there was a 
considerable conflict of evidence between 
the witnesses, called respectively on 
behali -of the appellant and respondent. 
Mr. Justice Robinson held that implicit 
trust might be placed in the evidence 
of Maung So Naing, who had joined Ko 
Po Kyaw in business many years ago; 
and was the trusted manager of the busi- 
ness. Helived in Ko Po Kiyaw’s house, 
and was treated ‘like a ‘brother. 
There is no doubt of the importance of 
the evidence .of Maung $0 Niang, but 
in the Court of Appeal “his. evidence was 
treated as.unreligble, and the Chief J.ustice 
regrets that he cannot agree with the 
learned Judge’s opinion of this man’s 
impartiality. Beforefurther-considering the 
weight*that should be given fo the evi- 
dence of Maung So Niang, it will be well 
to state shortly certain facts which are 
either n disputed, or which in the 
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register was pioduced containing 


tiges 


opinion of their Lordships, have .been 
clearly established. 

Ko Po Kyaw and Ma Nyun took the 
appellant, when she was a child; 
aged about one year, away from her parents, 
and she lived inthe house of.Ko Po Kyaw 
in Edward Street for the next thirteen 
or fourteen years. She was taken 
to Ko Po Kyaw’s house with the 
consent of the natural parents, and 
Ma Gyoke, the natural mother, states 
she was taken to be adopted 
by Ko Po Kyaw and Ma Nyun; and this 
statement which alone migkt be of little 
value, is in accord with the subsequent 
sequence of events. From the time that 
the appellant wes teken to the house of 
Ko Po Kyew she appears to have ‘been 
brought up publicly as his daughter, end 
to have lived openly and continuousiy 
under his protection. Their Lordships 
attach muchimpoitance to the evidence 
of Maung Po Lun, who kept a schoolin 
Rangoon, and who entered the appellant’s 
name in the School Register for the month 
of March 1899, according to the regula- 
tions prescribed for the. students’ name 
in native schools. The entry in the 
register was produced, and in the column 
in which the name and occupation of 
parent or guardian is éntered, the nome 
entered is:— 

“Maung Ba Kyaw. 
Trader, ; 
Edwards, Street.” 

In the first place, it is clear that the 
name entered in the register is not the 
name of the natural parents, and second- 
ly, their Lordships see mno reason for 
doubting that the name actually entered 
was that of Ko Po Kyaw, although some 
doubt is thrown on this in the judgment 
in the Court of Appeal. Evidence was 
further given that the school fees were 
paid by Ko Po Kyaw during the time 
that the appellant remained at school. 
A further exhibit from the school 
the 
entry of the appellent’s sister, Ma Than 
Kin, andin this case name entered asparent 
is that of the natural father Mg. Mg. Gale. 

Atter the appellant had left school she 
continued tc.sleep in Ko Po Ky28wis house, 
until she was.about fourteen years. cf ‘age, 
after which she Slept in the house of her, 
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natural mother Ma Gyoke. The reason 
given for this change is that, at this time, 
Ko Po Kyaw brought Ma Pwa Gya as 
a wife from Mandalay, and that, es sae 
often went up to Mandalay, there was 
n9 female cOmpanion for the appellant 
at Edwards Street. The appellant did 
not cease to visit Ko Po Kyew’s house 
frequently; end itis not suggested thet, 
if she had become his adopted daughter; 
there. was any action which denoted re- 
pudiation of her adoption, even if such 
repiidiation. is possible,.a matter not be- 
tore their Lordships, and on which their 
Md se give. no opinion. l 


The facts stated above point directly 
to the conclusion.that Ko Po Kyaw did 
adopt theappellantas his Retit?ma daughter. 
There is no speciel ceremony in Burmese 
. adoption, but -the adoption- must be 
‘a matter of publicity and notoriety. -It 
is strong evidence of such publicity and 
notoriety that the appellant lived continu- 
ously in the house of Ko Po Khaw fiom 
` her babyhood for twelve or thirteen years, 
and that he was. entered on the register 
of the school as her parent, and paid the 
school fees. Moreover, there is evidence 
that the appellant was given jewelry. by 
Ko Po Kyew to wear, and that Ko Po 
Kyaw also paid for her clothes. It is, 
however, suggested that this evidence 
is consistent - with- Ko Po Kyaw taking 
Over the charge of the daughter of his 
relative, Ma Gyoke, and bringing her up 
in his house, as an assistance to his relative, 
but without the intention of adopting 
her as his keittima daughter. It is 
in reierence to this suggestion that it be- 
comes necessary to consider shortly the 
more important evidence adduced at 
the hearing, Undoubtedly the most 
important witness is Maung So  Nieng. 

. Justice Robinson, who saw  Mauzg 
So “Niang and heard his evidence, “held 
that he was a credible witness, that is 
to say, a witness whose: evidence could 


be trusted, and who intended, within 
the best of his recollection, to tell the 
truth. 


It. may @vell be that alitouch -a wit-, 


mass” is credible. yet that his 1ecdllection 
of ? particular incident is not: ot such. . 8. 
ca ara. ater. “ag. to. carry. much: weiglit, - but 


p 
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in this instance, if Maung So Niang ‘is 
be accepted as a credible witness i 
hardly possible to “reject the evidence. 
which he gives as to the adoption of 
the appellant. He states ‘that he was 
present et the time of adoption, together 
with the members of the household of: 
Ko Po Kyaw and that a Kinmoodat 
ceremony was pre ormed, and that the 
Phoungyis were invited and fed. Ti this, 
evidence has been invented for the pur- 
pose of the case, Maung So Niang could 
not be regarded as, in eny sense, a credible: 
witness: ard the Court oi? Appeal in reject- 
ing it ha ve directly differed {rom Mr.Justice 
Robinson on the question of credibility ; 
In the Court of Appealcertain inconsistencies 
in the evidence of Maling So Niang were’ 
referred to in support of the view that 
he was not a credible witness, and he was 
further criticised for his conduct in with- 
holding the key of the safe after the death 
of Ko Po Kyaw, but it appears to their 
Lordships that, in this respect, he acted’ 
tightly, and in accord with the 
responsibilities whith he came under: 
at the death of Ko Po Kyaw. Where. 
the Judge, whc has seen a witness, end 
has heerd his evidence, comes to the con-' 
clusion that the witness is credible, that: 
is to say, 9 witness who to the best of his 
recollection intends tg ‘tell the truth, 
it requires circumstances of exceptional 
character to justify a Court of appeal 
in coming to a different conclusion. It 
is not a question of the weight 0 evidence’ 
but of the attitude 2nd trustworthiness 
of the witness end of the effect of his: 
whole demeanour in the  witness-box. 
In the opinion of theit' Lordships there 
are nO Such exceptional circumstarces in 
the present case, and accepting Maurg 
So Niang asa credible witness, it is clear 
that the appellant lived in the nouse of 
Ko Po Kyaw . 2s his adopted daughter, 
and was publicly recognised by him as 
his adopted daughter. Evidence was 
given Ou behalf of the respondent by three , 
nearrelativesoi Ma Nyunandby U. Maung’ 
Gyi, a Pagoda Trustee, and 1Jce miller; . 
who state thai they knéw nothing™of the 
adoption of the appellant by Ko Po Kyaw, 
but if the evidence of Maung So Niang 
is believed this negative eviderce. “has 
little value; ^7 ^ É puo ug 


to 


1L 


6633 
AMRIT BIBI i; MUSTAFA HUSAIN. . 


‘There is a further incident in the case 
to be considered. It is sald that the 
. dispute was referred "by the parties to 
the arbitration Of four Lugys, or elders, 
each party nominating two elders and 
that on the roth November 1916, the 
parties executed an agreement of refer- 
ence. There is a question as to what 
were the matters in. dispute to which 
athe deed. of agreement referred, but on 
the same day the Lugys made and de- 
livered what purported to :be an award, 
finding thet, under the Buddhist Dham- 
mathats the keittiama daughter, Me 
Than Then, is entitled to a fourth share 
of the estate of Ko Po Kyaw, or Rs, 30,cco, 
and that in accordance with this awerd 
the defendant, M4 .pwe ‘hit, shell, at 
the time of registration, in the Registre - 
tion Office et Rangoon, pay the said 
sum in full into thehands of the hetttima 
daughter, Ma Than Than. On the follow- 
ing day a sum of Rs..30,000 was paid ta 
the appellant by the respondent and a 
deed of release was executed: by the 
parties in the presence of witnesses, What 
is the effect of his award and release? 
Mr. Justice Robinson held that the arbi- 
trators acted ccllusively: with the res 
pondent, and that, by reason ot such 
collusion, the award was invalid. It was 
not thought necessary tt give any deci- 
sion on this point in the Court of Appeal 
but, in the-opinion. of their Lordships, 
the evidence is amply sufficient to malin- 
tain the finding: of Mr. Justice Robinson. 
The result is that the award must be re- 
gatded as:invalid. The finding in the 
award, that the appellant wes the keitliama 
daughter of Ko. Po Kyaw is not @ findirg 
on which the appellent can rely, and the 
payment. of xs. 30,000. under the terms 
of:the award cannot be regarded ese valid 
release of the claims of the appellant against 
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collusive misconduct of the arbitrators: 

In the result their Lordships will humbly 
advise His Majesty that the judgment 
01 the Court of Appeal should be set aside 
with costs, end the judgmen* of Mr. Justice 
Robinson restored. In the Court öf 
Appeal the appellant is entitled to 
costs, and in addition to the ordinaty: 
costs, special advocate’s fees of ten gold 
mohurs a day tor each day’s hearing after 
the first. The respondent will pay the 
costs of the appeal. 

N.H, ~.. Appeal allowed, 

Solicitors for the Appellant:—Messrs, 
Sanderson and Orr Dignams. 

Solicito15 for the Respondent; —Messis, 
Waterhouse & Co. ; ; 
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ALLAHABAD HIGH GOURT.. | 

Hirst CIVIL APPEAL NO. 50 OF I921. - 
. July 3, 1923. 

Presenti—Sir P. C. Banerji, KT., Acting. 
Chief Justice, and Mr. Justice i 
Piggott, A 
Musammat AMRUTBIBI—DEFENDANT— | 
APPELLANT ; | 
Versus s 

MUSTAFA HUSAIN—PLAINTIFY AND - 

OTHERS—DEFENDANTS— RESPONDENTS, ` 

^ Muhammadan Law—Shia School—Will in’ 
favour of heir, validity of. 
The Will of a Muhammadan governed by: the. 
Shia Law is valid to the extent of one-third of the: 
property even without the consent of the heirs; 
if itis a Will of the entire property in favorr. 
of an heir, it would not be valid even io the. 
extent of one-third unless the other hcjis assent 

to it. [p. 69, col. 1.) 

Fahmida Khanum vw. Jafri Khanum, 30 A, 
153; 5A. L. J. 169; A. W. N. (1908) 55, followed. 
First appealfrom a decree of the  Sub- 
ordinate Judge, Allahebad, dated the. 
14th of January 1921. 
Mr. Iqbal Ahmad, for the Appellant.. - 


the. estate of Ko ro Kyaw. This sum Meseres uer Mahdi Ra 
is part of the terms of an ewerd. besed 4. Samal and Dr. K. N. Katju tor the 
on the collusive action of the arbitrators, Respondents D i 


and such an award is necessarily wholly 
invalid owing to.their misconduct.. Their 

e Loxsdships are unable to attach importance 
to the^sübsequent, inconsistent evidence 
given by the Lugys at the trial, and agree 
with Mr. Justice: Robinson that the releese 
fail$ by.ereason vof.” the decision that 
the award itself 


i s 


JUDGMENT.—This and the connected 
Appeal No, 178 of 1921ariseoutofa süitin-: 
stituted by the plaintifirespondent for pos- - 

‘session of imtoveable as well 23 moveable 
properties of various description’ . The ` 
bulk of this. property is.alleged to have 

is vitiated. by the, belonged.. to one Abid. Husain, who. died. 
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#n the year 1909. He left surviving . hin 
his widow, Musammat, Amrit BÏ i, the 
first de'endant, a grand-daughser Musam- 
mit Umme Haibiba (the daughter of a 
deceased daughter) and three grandsons 
of one of his sisters, These gra ndsons ete 
the defendants Nos. 2, 3 and 4 

Abid) Husain is said to have made a 
Will in the year 1907 when he was going 
to Karbala. Musammat Umme Habibe died 
in 1919. The vlain‘i is her husband end 
he ¢liims a share in the property which, 
according to him, passed to Umme Ralibe. 


If E Hus.indid not makea Will 14 nnas 


of his property would go under the Shia Law, 
to which sect he belonged, to Muszmmat 
Umme kabida and 2 ennssto Mwsammat 
Amrit Bibi, Accordingly it is stated that 
M usa mmat Umme Habiba inherited 14 
annas 
as her husband is entitled to h.lf o? the 
aforesaid r4 annas; thit is, to 7 
annis out of 16 enms, The plinti de- 
‘mies the alleged Will, and he eL;o cl.ims a 
declaration that the Will was never made, 

. and that if it was made it was invalid and 
could not have any operation under the 
Muhamma dan Law. 

The property cl.imed was of five des- 
étiptions. There wes some zemindari pro- 
perty which is soecified in Schedule A 
annexed tothe plint There was some 
house property mentioned in Schedule B. 
Schedule C specifies certain deposits in 
the All.habad Bank and l;o in the tost 
Office Savings B.nk. In Schedule D is 
specified certein jewellery and other move- 


able property which is alleged to have’ 


belonged to Umme Habiba, And Schedule E 
is property which the pl intiff alleges 
belonged to him, being éricket gear and 
articles of a similir nature. Out 
of the property mentioned in Schedule D 

the pl:intiff claims an eight anna share. 

The court below has dismissed the claim 
in regard to'the property mentioned in 
Schedules D and E, and his granted the 
pliintif a decree ior the sh re claimed 
by him out of other pro: erties. 

Ayviesl No, 50 o: 192r has been preferred 
by Musısmmat Amrit Bibi; andthe connected 
AS ead No. 173 of 1921 his been “referred 
byde‘endints Nos. 2, 3, and 4. ‘Lhe plaint- 
iff has filed cross-objections in respect of 
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the We of the claim which m been 
dismissed by the Court below, 

We shill deal now with each description. 
of property claimed by the plainti,. First’ 
of all as to the zemindars property Mu åm- 
mat Amrit Bibi's defence was that her 
dower amounted to Rs. 51,0co and that she: 
was in possession of the property in lieu: 
of her dower. The Court Below has found 
that the dower of the lady did not exceed, 
Ri. 5,000 and thit thi, Rs. 5,000 has already’ 
been reczlised by her out of the usuiruct 
of the property, which she has been enj 0y- 
ing since thedeath of her husband. The 
evidence es to the amount of the dower 
being in excess of Rs. 5,000 is very meagre: 
After the death of her husband an applice- 
tion was mide by her for Probate of the 
Will of her husband, to which we have re- 
ferred above. With the application for 
Provate she filed an inventory andean 
affidavit, and in the affidavit she stated 
thé «amount of her dower to be Rs. 5,000. 
No doubt sha denies in the present suit 
thit she h.dany knowledge of the contents 
o: the affid.vit or of the application. But 
ith:s been clearly proved that she did put 
her thumb impression to the affidavit, and 
thit she swore it before an Honorary 
Magistrate, and was idéntified bya Mukhtear 
who has given evidence inthe case. There 
is no reason to disbelieve the evidence 
of this Mukhtear and the Court below "hes 
believed him, It is clear that the lady 
admi:ted her dower to be Rs. 5,600; and 
tht being so, the usu ruüct of the’ property 
was More than sufficient to wipe off the 
amount of her dower l 


Her contention in regard to the house 
mentioned in list B is that itis her own 
property, and that the house which belong- 
ed to Avid Husain was appropriated by 
the Bast Indian R ilway when the Railway 
line wes first constructed. There is no 
evidence to show th.t the house of Abid 
Hussin wes epprovri.ted by the’ Railway; 
onthe contrary iu the schedule of property 
to which we have re:erred, she stated that 
the house belonged to Abid, Pesan. 
Parthermore there" is the evidence of, her 
own wi:nessés thit the house was re-con- 
structed. by Abid Husein; So’ that there can 
be no doubt that the house “did” beloig 
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to Abid husain and.not.to-the defendant. 


Amrit Bibi. 
As regerds the property 
Schedule C, that property consists of a de- 


posit of Rs. 7,000 and odd in the Allahabad | 


Bank, and of a further deposit of Rs, 1,100 
inthe Post Office Savings Bank.  Asre- 


gards, the amount deposited in the Allah- | 


“bad Bank, it has been clearly proved that 
Musammat Amrit Bibi went to the Bank 
fn an ekka, affixed her thumb impression 
tothe receipt granted to the Bank for the 
amount pe; ble under the deposit receipts, 
one of which originally stood 
name. of Abid Husain alone, and’ the 
other jointly in her namie and in the: 
name of Abid husain, end she directed 
the Bank clerks to make over the amount 
to the plaintiff who accompanied her to. 
the Bank and identified her Detorethe Bank 
Officials: | The Benk Officials proved tht 
ihe money was actu lly. h .nded over to the 
plintiu’,. It is howevér, ‘stated on beh. If 
ot Musammat Amrit “Bili thet the pl inu 
himsel epproptiated thé Rs, 7,000 «nd odd 
tealised irom. the` Bank and never paid ii 
over to her;ageinst thestatenient of Musam- 
mat Amrit Bibi is the statement or the 
pl.intin himseli in which he swears thet 

- he handed over the notes réceivedirom the 
Bank to Amrit Bivi and that she locked 
them up in her iron sate subsequently. 
It is most unlikely thet the pl.imiin was 
allowed to take away this lurge sum of 
Rs. 7,000 especi lly zs at the time when the 
money was withdrawn the yl.intiu wes 
only a student in the College, «nd wes 
quite a young man. On the other hind 
it is more probable that the l.dy hersel: 
kept. the money in her iron seie. It is 
true thereis no evidence to show what wes 
‘the necessity 101 withdrawing the money 
from the Bank but the tact. remains thet 
the money was withdrawn end h.inded ov er 
‘by the Bank Offici.ls to the pl. inti, and 
‘atterwards remained in the ciistody o. Amrit 
"Bibi. ‘his is iurther shown by the tact 
that one or the currency notes for Rs. 500 
xeceived from the Bank was lent by 

her bo one Mital Prasad upon a promissory- 
mote, Mital Prasad has given eviderice, 
and in his account-book is mentioned 
the number: of the note which he.had re- 

ceived, _ The promissory-note was in tavout 
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of Musammat Amrit Bibi and Mital Ere-, 
sad has swoin that he got the money, 
namely thecurrency note for Rs. 500 irom' 
Musammat Amrit Bibis karinda. He has. 
re-paid the money, and he is in possesion 
of the promissory note. It is suggested. 
that the plaintih returned -the promissory- . 
note to him, and he has obtained a dis* 
charge in order that he might give evidence. 
infavour of the plaintiff to the prejudice, 
of the defendant. There is no valid reason., 
for accepting. this suggestion. The -pro-. 
missory-note has been partially torn up and 
handed over to him. he -deposed that he 
had in ‘all probability ^ made an entry of; 
the re-payment in his account-book.. That 
account book of course was not produced. 
but weliàve the.sworn statement end we 
have the other circumstance to ‘which we 


have: referred. The Court below has pre- 
ferred. to believe. the statement of the 


pleintiff in this respect end wesee no fea” 
son to-cote to a different conclusion. | ^ 
As regards the amotiit.of one of the fixed’ 
deposit receipts, which stood in the names 
of Abid Aus.in. and his wie. Musammat 
Amrit Bibi; it. was urged that half of that 
amount inust be deemed to héve belonged 
to. Mu ammat Amrit Bibi herself. "There 
is. nothing to justify this contention: on 
the contrary in the written statemént she 
admitted that the moneys mentioned in 
list C belonged to Abid Husain. 
As for the Rs. r,1co in deposit in the Post 
Office Savings Bank, it wes said in the 
pleint that Amrit Bibi had witdrewn that 
amount. ‘here is-no évidence ‘that she, 
did so but the fect that the money was 
in deposit wes admitted by Her in het. 
written statement, and if it is still in the 
Benkend hes not been re:lised by her, She 
will be entitled to widhdraw the whole 
oiitírom the Savings Bank, and the pass- 
ing of a decree egiimst her jor recovery 
o the pleintitt’s shere of the amount of 
thet de, osit will in no respect prejudice 
her in this suit. . We therefore see no reason 
to disturb the decree of the Court below 
‘as regards deposit of Rs. '1,Too in the Post 
Office Sevings Bank, dd 
Mr. Iqbel Ahmzd on behalf of Musajn- 
mat Amrit Bibi reised e contention that the 


claim in fegerd to the deposits . must be 
held to be. time-barred inasmuch as the 


t 
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money was withdrawn inrgrsand Musammat 
Umme Habiba wa. alive till 1919 and never 
claimed it, In the first place this contention 


wes never put forward in the Court below. | 


In the next place: itis manifest from the 
evidence that the two ladies Amrit Bibi 
and Umma Hebiba lived jointly and on 
Most amicable terms. The possession 


of the money by Amrit Bibi wes equiva-- 


lent to possession by -Musammat Umme 
Habibe, 
between them and there was no occasion 


for her to demand this. money from Musam- 


fs 33 wo.” i. 


‘mat Amrit- Bibi. In fect . Musammat 
Umme Sebiba hed never been excluded 
from the ownership of this money-and in 
her lifetime her right had never been 
denied by Amrit Bibi. As regards this 
part of the claim therefore the appeal has 
in our opinion no force. MEME. 
` As regerds the cross-objections filed 
on behalf of the plaintiff, the evidence 
is not satisfactory, and it hes not been 
shown to our satisfaction th«t the finding 
of the.Court below is erroneous. | 

The result, therefore, i$ thet the Appeel 


‘No. 50 of 1921 es wellas the cross-objections 


filed in that eppeal :must fail. i 

As regards Appeal No. 178 of 19217, it 
relates to- the question of the Will alleged 
“to heve been made by Abid Husain in 1907. 
The fact of the Willis no longer denied end 
it must be taken for the purposes of this 
case that asa matter offact the Will wes 
executed by Abid Husain. By that Will 
he provided thet Musammat~ Amrit -Bibi 
should be in possession of the whole of the 
estate for her life time, and that after her 
death Musammat Umme Habiba would be 
the owner (malir) of the property; that after 
her, her male issue and, failing mele issue, 
female issue would get the property, and 
failing these the defendants Nos. 2,3 and 4, 
the grandsons of the sister of Abid Husain, 
would get it. Under the Shie Law the Will 


would be valid ‘to the extent of one-third 
'even without the ‘consent of the heirs; if it 


"wes e Will of the entire property in favout 
‘of en heir it would not be valid unless the 
other heirs essented to it. The point was 
“considered by this Court 


(1) 30 A, 153; 5 A. I J. 169; A. W. N. (1908) 
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There was no conflict of interest 


mot seem, to have acted 


in the cese of. 
,Fahmida Khanum v. Jafrt Khanum (1). 
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In that case it was held that if a bequest 
wes made of one-third only it would be 
valid; but if the bequest was of the entire 
property it would not be valid even as 
regards one-third jinless it was assented 
to after the death of the testator by the” 
other heirs. In the present case the be- 
quest wascleerly one of the entire property. 
Itis true that a life-estate was given to 
Musammat ‘Amrit. Bibi but it was a life- 
estate in the whole of the property. Where- 
as if no Will had been madeshe would have 
only. got. a. 2 . anna share and the grand- 
daughter of the testator would have got- 
I4 annas. The effect of the Will was 
to. deprive. the  granddaugliter of the 
testator of the r4 annas share which 
she would have at once inherited and to 
postpone her right to the fourteen annas 
to the death of Amrit Bibi, This was 
anexclusion of the gtanddaughter from 
a very considerable sh .re of the property; 


and therefore the Will in the present case 


must be deemed to be a Will of the entire 
property tothe exclusion of one of the heirs 

Unless therefore Musammat Umme Hahiba 
can be held to have assented to the Will 
itwould ‘not bevalid even asregards one- 
third. "Tt i$ said that the'asserit to the Will 
was given on her behalf by her father Jawad 
Husain. . In the first. place there is nothing 
to show that Jawad Husain ever assented 
to this Will. Itis true that'as Mukhtear 
of Amrit Bibi he got the Will registered and 
subsequently proceedings were. taken ‘for 
obtdining Probate’ of the Will; but he does 
in his c it 

as guardian of the minors and b. 
proceedings to have given his assent to tha 
Will, either expressly or impliedly. Mu- 
sammat Umme habiba was herself a minoi 
about ten or twelve years of age, at the 
time of the death of Abid Husain She 
lived till she was about 22 years of age. 


‘But during this period she does not appear 


to have given her consent to. the Will or 
to have in any other manner acquiesced 
inthe Will. There is nothing to show that 


‘she had any knowledge of the Will or that 


she had everseenit or heard of its contents, e 
Two witnesses were no doubt ewa mined 


Who stated that the ledy had said thateshe ° 
had no objection to d tha Pshe 


her 


i grandtather' 
Will. "The lower Court ? 


“has. disbelieveg 
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tHese witnesses and weare not ina position 
to say .that the conclusion of the Court 
below in that respect was erroneous. We 


think it very unlikely that Umme Habiba’ 


stated in the presence. of these witnesses 
that she had no ebjection to the Will and 
that she asserted to it. 

She appeal filed on behalf of the defend- 
ants Nos. 2, 3 and 4, namely Appee! 
No. 178 of 1921, also fails. 

The result is thet we dismiss both the 
appeals and the cross-objections with costs 
Which in this Court willinclude fees on the 
higher scale. 

ZE | 

Appeals and Cross -objections dtsmissed, 


i 
* 


MADRAS HIGH COURT. | 
ORIGINAL SIDE APPEAL No. 67 OP 1923. 
September 17, 1923. 

Present:—Sir Walter Salis Schwabe, Kr., . 
‘Chief Justice, and Mr. Justice Kiishnen. 
- Hajee SHAKOOR GANI—DEFENDANT 
| — APPELLANT 

9er3us ; 
(Y. S. SABAPATHY PILLAI—PLAINTIFF— 
| RESPONDENT. 

Tariff Act (VIII of 1894), as “amended 
by Act IV of ro16, s. 10—Dwiy payable how 
ascertained— Benefit. of reduction in tariff value— 
Seller and buyer—Excess payment under protest, 
if voluntary. NC 

The plaintiff entered into a contract in Decem- 
ber 1922 for the purchase by him from defendant 
of certain Java sugar to arrive by a named ship 
about the end of the year at Rs. 20 a cwt. 
“eg godown." At the time of the contract 
the duty was payable on sugar at 25 per cent, 
on the “tariff value," which was fixed annually 
bv notification by the Governor-General and was 
fixed the previous year at Rs.26«4-0. The method 
adopted in fixing was to take on the date fixed, 
the average ol the market prices ruling during 
the previous 12 months ending in September, 
the practice beingto bring the new tariff valuation 
into operation from the beginning of January. 
In fhis case, when the goods arrived, the tariff 
valuation had been reduced from Rs, 26-4-0 to 
Rs. 16-4-0, the rate of duty remaining the same 


"at 25 per cent, The amount of duty payable 
Ss 


4 
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thus became less but on the defendant seller refus 
ing the plairtiff buyo the benc fi! ot the redreticn, 
the ‘plaintiff buy: r had to pay the tull contract, 
amount and thereafter sued to recover back the 
excess amount paid; 


Held, (1) that thé plaintiff was entitled to the 
benefit of section ro of the Tariff Act; and 

(2) that the excess amount having been paid 
to defendant under duress was legally recoverable; 

The word ‘duty’ in section ro of the Tariff Aci 
refers to the amount payable and is arrived at by 
taking into account the tariff value and the rate 
of duty and in the latter part of the section what 
can be recovered isthe “duty” paid which carrot 
be arrived at without taking into acccunt the 
tariff value. [p. 72, col, 1.) ; 


Appeal from a decree and judgment, 
dated the  r4th ` August x19023, of 
Mr. Justice Coutts-Trotter passed in 
the exercise of the Ordinary Original C vil 
Jurisdiction of this Court in Civil Suit 
No. 109 of 1923. 

Messrs. A. Krishnaswami Iyer and V; 
Tyagaraja Iyer, for the Appellant, 

Mr. V. V. Srinivasa lyengar, for th 
. Respondent. in 


^. JUDGMENT. 

Schwabe, ©. J.—This case, which is a 
test case, raises an interesting question 
as to the true meaning of section ro of 
the Tarifs Act now in force, Act VIII 
of 1894 as amended by Act IV o i916... 

lhe facts of ihe case are quite simple, 
The jleintilt entered into a contract in 
December 1922 for the purchese by him 
{rom the de ende nt of certzin Java suger 
to arrie by a named ship due somewhct 
aLout the end of the year ata price work- 
ing out at aLout Rs. 20a cwt, "cx godown.”’ 
At the time of the contrect, duty was 
payable on sugar at 25 per cent. on what i$ 
known as the ‘taraif value.” his terif 
va lue is fixed annually in prectice, thoughLy 
this Statute, section 3 (2) "the Gov ernor- 
General in Council may, by notification 
fix, for the purpose of levying duties, the 
tariff values of any articles enumeratea 
in the Schedule,” and no time is. fixed 
for the issuing of such notifications, In 
this cese the tariff velue hi d in fect, been 
fixedabout a year previously at Rs,26-4-0, 
end it is eccepted in this cese thet the 
me hod used Ly the Governor-Genercl in 
Council in fixing tari xclues is to tz ke 
alihc dete whenihey cre fixed !heavercge 
of the market ¿rice ruling curmg the j 1e- 
vious twelve months ending in September 
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and the practice being to bring the new 
tariff valuation into operation from the 
| beginning -òf January. In this case, when 
the goods arrived there had been a noti 
fication of an alteration of the tariff valua- 
tion of sugar by reducing it from Rs. 26-4-0 
to Rs. 16-4-o, the rate of duty payable 
remeining thesame at25 per cent. The 
effect of this was that the actuel auty paid 
in respect.of these goods was Rs, 2-8-0 
per cwt, less than it would have been 
if the old tarit v. Ilue had remained in 
force. As the sale was ex godown the 
result, of course, was that the seller paid 
so much less duty, while the buyer would 
have to pay to theseller a fixed price which 
includea duty, and the seller would be, 
if his contention referred to hereafter is 
right, Rs. 2-8-0 per cwt. better off 
than. he would have been if the delivery 
had taken p'ace before tha alteration 
of the tariff vilue. The Tariu Act makes 
provision by section ro, the object of which 
is to protect parties to contracts for fuiure 
delivery of goods, from having to pay mote 
duty than, in fact, is cutrent at the timc 
‘of delivery, or being able to escape the 
‘payment of such duty, The principle, no 
doubt, is that merchants dealing in com- 
modities may be quite willing to take 
the risk of a rise and fall in the market 
price of the commodity between the 
contract date and delivery date, as 
being a matter which is their business, 
but merchants are not, asa rule, pre- 
pared to take the risk of the sudden alter- 
ation of prices of the commodities in which 
they deal by reason of the Act oi the Legis- 
lature in imposing increasing, reducing 
or remitting the duties payable in respect 
of those commodities. 


Section 1o runs, “In the event of any 
duty of customs or exciseor any article 
being imposed, increased, decreased or 
remitted after the making of any contract 
for the sale of such article without stipula- 
tion as to the paymeit of duty, where 
duty was not chargeable at the time of 
the makiig of the contract, or for. the 
sale of such article  duty-poid ^ wheie 
dut; was chatgeable at that time,—(a) 
if such imposition or -increase so takes 
effect that the duty or increased duty, 
as the cose may be, is paid, the seller 


s o 
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to the conclusion that the 
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may add so much to the contract price.as 
will be equivalent to the duty or increase of 
duty, and (b) if such decrease or rem s- 
sion so takes effect that the decreased 
duty only orno duty,as the case may be, 
is paid, the purchases may deduct so much | 
from the contract price as Will be equivalent 
to the decre: se of duty or remittea duty.” 
It is argued on behalf of the seller that the 
word “duty” in the first part of the section 
refers to “rate of duty" and rate of duty 
only and that for the puspose of seeing 
whether that section applies or not, we, 
are not entitled to look at an alteration 
of the tariff value, It is argued that tariff 


‘value is merely a convenient way of arriv- 


ing at the market value, that, where ad 
valorem duty is imposed, it hes to be paid 
on market value, and that the buyeg or the 
seller, as the case may be, takes tne risk 
of tne rise or fall iu th& tariff value in the 
same way as he takes the risk of the tise 
and fall of market value in cases where 
there is no tarif value. I confess that, 
at first sight, T was much impressed with 
the argument in favour of that construc- 
tion but on a close examination 
of the Statute and particularly looking 
at the history of this section I have come 
contention 
is not right, In the Tarif Act of 1894, 
before amendment, this clause 2. e., section 


Io was contained and there was power 
then, under section 22 of the Sea Customs 


Act which was then jn operation, . for 
the Governor-General | in Council from 
time to time by notification to fix, for 
the purpose -of levying tariff duty, the 
value of goods, and in Schedule II to the 
Act one finds thot, in the. case of many 
articles, including sugar, there was a 
tatit valuation in the second column 


and a rate of duty in the third column; 


so that at that time, in order to ascertain 
the duty payable, one had to take the 
tariff valuation fixed by the Statute itself 
and take the rate per cent. on that tariff 


valuation also so fixed; and, indeed, that 


was the way of ascertaining. the duty 
payable in most of the dutiable; . goods 
im the Schedule to that Act. It seems, 
to me that the duty. payable depends 
just as much on tarif , valuation es on. 
the rate of duty.: The tarili Valuation 
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is not the real value: in fact, it is agreed 
that it is based ona value of an entirely 
diferent period, namely, the preceding 
year, and the Legileture has chosen 
to ‘say, in effect, that the duty 
payable shall be, è g., 5 per cent. 
per. cwt, a cwi. being taken to 
be of the hypothetical value; whatever 
the real value may be, of Rs. ro. The 
tate of duty payab!e per cwt., is to be ascer- 
tained and it could only be ascertained 
by working out that sum, and it seems 
to me that, if the Governor-General in 
Council makes an alteration of the tariff 
. valuation, he is acting with the power of, 
Legislature delegated to him for this pur- 
pose and the position is exactly the s: me 
as if a new Statute or a new schedule 
"was bsought in by the Legislature to alter 
‘the taritt valuation fixed in the Original 
‘Schedule by increasing or decreasing it; 
‘and, in such a case, I think it would be 
very difficult to argue that there has not 
baen an increase or decrease, as the case 
may be, in the duty payable. The Act 
of 1916 brought into the Tariff Act the 
-power of the Governor-General in Council 
to fix the tatit values and at the same 
time altered the form of the sch.dule 
by substituting for tariff value merely 
a unit, or the words “ad valorem." As 
far as sugar was concerned, it became 
25 per cent. ad valorem; Lut, by 1cason 
of the amendment to section 3 rfeired 
to above, that meent, as there was a tasitt 
value in existence, the same thing, name- 
ly, 25 percent. of the taritt value. I can 
find 30 reason for supposing that .it was 
the intention of the Legislature in any way 
to alter the rights of contiacting paities 
under section ro and lihink they remain 
as before. In my view the word ‘‘duty”’ 
in that section must referto the amount 
payable ana arrived at by taking into 
account (a) the tarili value and (b) the 
rate of duty. It is to be observed that 
in the latter part of that section what 
can be recovered is the duty paid and 
that cannot be arrived at without taking 
into account the tariff value. This anomaity 
edoes remain that after the making of a 
contract, in cases where there is no tariff 
e yalwe ond there is a fluctuation in the 
smèrket price, the-dity iniact that is pay- 


‘duty is payable on real market 
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able will be more or less .according as the 
market price. has risen or fcllen, «nd 
on a contrect ex godown, such ês this, 
the effect would be thit, on a fall in the 
murket tice, the seller, if he cin show 
that the market price hes fellen, would 
get the benefit for himself really. at the 
expense of his purchaser. But that results 
from the fact thet the Legislature in sec- 
tion Io is only contemplating things that 
follow from the Acts of Government. The 
words usedare “being imposed, increased, 
decre.sed or remitted," showing quite 
cle.rly that it considered only the. imposi- 
tion or alteration of duty by Government, 
leaving it ta the parties in cases where 
vs lue, 
to make their own atrangements by their 
contracts. It is not uninteresting. to 
observe that section rio of the Tariff Act 
is based on section 20 of the English Customs 
Consolidation Act of 1876, the existing 
version of which is to he found in the Fi- 
mance Act 1901, section to, It was per- 
haps not a very happy idea . in drafting 
the Indian Statute to take the section 


bodily irom the English “Act, when 
the method of levying customs in 
Engl.nd and in India is totally 


dissimilar; for in England there is no 
duty payable on tariff value, or, indeed, 
onany value, real or otherwise. The duties, 
as far as I know, are all imposed there 
by weight or measure, and the sort of ques- 
‘tion that hos arisen in this case and as 
far as I know has arisenfor the first time 
in this c.se, could not have arisen in Eng- 
land. Section ro might, in my judgment, 
well have been made much clearer, so 
that this question could not have arisen. 
Giving the best consideraiion I can to 
‘the words themselves, I have come to 
the conclusion that the plaintiff in this 
case is right. < 


A second point was taken, namely, 
that this was a voluntery payment and, 
therefore, cannot be recovered back, 
The learned Judge has found on the evi- 
dence before him, and there was emple 
evidence to support the finding, that the 
pleintin he dto pay theiullcontrectz mount, 
in order to get the goods, though he asked 
to be .allowed: to clear .the--iods ‘on 

* * 
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‘payment of an amount less than the con- 
tract price by reason of the alteration 
in the tarit valuation; but that the de- 
‘fendant had refused and insisted, as a 
condition of getting the goods, on his 
payiag" the full amount. On those facts, 
it is quite clear law that that amounts 
to money’ by duress. It'is common in 
such cases and advisable to pay in terms 
‘under protest, in which case no question 
can arise. But the principle of law does 
not depend on the protest being made 
or not, that is merely evidence of the 
fact that'an excess detnand was made 


‘and that the plaintit meant to retain. 


‘his rights to claim back the excess. But 
the real question to consider is whether 
"or not it was a voluntary payment, or 
whether it was a payment extorted by 
the other party using, no doubt, as he 
thought legitimately, his hold over the goods 
to makethe plaintiff pay what the detend- 
‘ant. considered it was his right to have, 
‘but it cannot be said under those circum- 
‘stances, that the payment wasa voluntary 
payment, That being so, as the defendant 
was wrong in his contention, as we hola 
in this case, he must re-pay tothe plaintit 


the amount claimed, that is to say, the - 


amount of over-payment as money had 
„and received to the: use of the pleintit. 

The appeal is,therefore, dismissed with 
Costs. 

Krishnan, J.—I entirely agree that 
this appeal fails. The judgment of the 
dearned Trial Judge is right and it must 
be upheld on both the points that have 
"been taken before us. As the learned Chief 
Justice has dealt with the questions fully 
in his judgment, I think it 1s unnecessary 
-to add anything of my own in the case. 
. 1, therefore, content myself by saying 
-that I agree to the order proposed by the 
» learned Chief Justice. 


-~ 
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PATNA BIGH COURT. | 
APPEAL FROM APPELLATE DECREE No. 1067 

| ! OF 1921. 

"TES June 28,1923. 

Present:— Justice Sit Jwala Prasad, KT., 

and Mr. Justise Ross. s 
RANG LAL. SABHU— PLAINTIFF — 
APPELLANT 
YENSUS i 
` Babu KALI SHANKAR SAHAI— 
DEFENDANT— RESPONDENT. 

Contract Act (IX of 1872), ss. 69, 70— Tenure, 

sale of—Payment of vent-decrees by purchaser-s- 
Amount, whether can be recovered from tenan’. 
. The purchaser ofa tenure purchases the prop- 
erty with the incumbrance of rent due from 
the otiginal tenant with respect to the tenure 
in question at the date of his purchase, the ient 
being the fist charge on the. property. He must 
be deemed to have knowledge of the prior incum- 
brances and the existence of an incumbrance must 
have affected ihe price which he offered at the 
auction-sale. The liability to pay the rent for a 
period previous to the purchase is, therefore, 
that of the purchaser, and in discharging the 
tent charges'or in paying off rent-decrees, he 
simply discharges his own liability and not that of 
the original tenant, and has no right to recover 
the payments made" by him from the original 
tenant. Sections 69 and 70 of the Comract Act 
have no applicability to such a case. [p. 74, 
col. 2; p. 75, col, 1.) 

Case-law discussed. — : uu 

Appeal from s decision of the Judica! 
Commissioner, Chota Nagpur, dated the 
Irth January 1921, reveising that of the 
Subordinate Judge, Ranchi, dated the 
roth November roig. . 

Messrs. P. K. Sen and S. N. Palit, for 
, the Appellant. ' 


Mr. G. S. Prosad, {or the Respondent, 


JUDGMENT. 
Jwala Prasad, J.—This appeal aiises 
out of a suit to recover Rs.1,546-14-5 with 
‘interest at 24 per cent. per annum aggre- 
gating to Rs. 2,210-6-5. 

‘The learned Subordinate Judge had de- 
creed the suit. On appeal the learned 
Tudicia! Commissioner set aside the decision 
of the Subordinate Judge and dismiss- 
ed the plaintiff's suit. Hence the plaintiff 
has come in.second appeal. 

Thefactsareadmitted. Plaintiff Rarglal 
Sahu purchased the tenure which belong ed 
to the defendant: Keli Shanker Sahai p 

mcitcage-decree On the 


7th March 1916. Prior to this .platntiff’s 


‘superior lendlord, the Maharaja of Chota 
‘Nagpur, had obtained a deécree-for rent 


-— 
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and cess acainst the original tenure-holdet 
‘Kali Sharkar Sahai for the years 1966-1969 
(correspordirg roughly to 1909-1912). 
That decree was dated the r9th Septem ber 
1.913. In execution of that decree the 
tenure was advertised for sale and the 
plaintiff Rarelal Sahu paid the dues under 
that decree, Rs. 824 odd, on the 17th March 
1616 and thus saved the tenure from 
being sold in execution of the decree. 
The landlord had obteined another decree 
for arrears of Tent for the years 1914 to 
‘part of 1916, that is, prior to the purchase 
of the plaintiff, against the original venure- 
holder. The decree was put into execu- 
tion and the tenure was attached. On 
the 8th September 17917, plaintiff Ranglal, 
however, filed a petition on the strength 
of his ptitchase under the mortgage-decree 
and got his tenure released from attach- 
ment. At that time Ranglal's name was 
‘mutated in place of the origiral tenant 
in thelandlord's book, The landlord then 
sued Rangial for arrears of ient for the 
same period, that is, 1914-1916, exceptirg 
the first year which was barred by limitation, 
and obtained a decree ou contest on the 
rsth Juiy 1918. In execution of tais 
decree the tenure was advertised for sale, 
and Ronglal prevented the sale of the 
property by. putting into Court the sum 
‘ot Rs. 722-5-9, the amount due under the 
“decree, Oa the 4th Match 19:9, plaintiff 
commenced the action out of which this 
"appeal has arisen for recovery of the afore- 
said two sums of Rs. 824 odd and Rs.772-5-9, 
which he had paid in order to protect the 
property from sale. The said sums  re- 
. present the arrears of rent due from the 
tenure when the original tenant Koli 
-Shankar Sahai was in possession of it, 
that is, prior to the purchase of the tenure 
.by plaintiff under the mortgage-dectee. 
The sole question for determination in 
this appeal is whefher plaintiff can get 
. himself re-imbursed of the aforesaid sums 
from the original tenant, Kali Shankar 
Sahai, the defendant in the present case. 
: Learned Counsel on behalt of the appel- 
lant has invoked the aid of sections 69 
«nd 70 0f the Indian Contract Act in sup- 
. port of his contention that the plaintiff 
eis ewtitled to recoup the said sums from 
. the defendant. The Court below has over- 
„Tuled {this contention and has held that 
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the provisions of the aforesaid jsections 
do not apply to the present case. In 
this view the learned Judicial Commissioner 
is supported by the decisions in the cases, 
ot Srimati Moharanee Dasya v. Harendra 
Lal Roy (x), Maharaja Manindra Chandra 
Nundi v. Jamaher Kumari Bibi (2) and 
Peary Mohan Mhükhopadhya v.. Sreeram 
Chandra Bose (3). It is not disputed 
by Mr. Sen that the a oresaid authorities 
apply to the present.case. ‘Lhe first two 
cases are On all fours with the present 
one. In the case of Srimati Moharani 
Dasya v. Harenara Lal Roy (x), əs in the 
present case, the plaintiff had purchased 
the tenure in execution ot his mortgage- 
decree and then paid the money due under 
the decree obtained by the landlord against 
the tenure-holder for arrears Of rent for 
a period anterior to the confirmation of 
sale, It was held that the plaintif was 
not entitled to recover the money paid 
by him foi satisfeying the rent-decree. 
Similarly inthecaseof Peary Mohan Murho- 
padhya v. Svrecram Chandra Bose (3), 
the plaintit purchased a puint taluk in 
execution of a rent-decree and subsequently 
paid the decree for rent obtained by the 
landlord for a period anterior to that 
of the rent-decree in execution of which 
plaintif had purchased the property. It 
was held in that case that the purchaser 
was not entitled to contribution from 
the original tenant against whom the rent- 
deciee was obtained. These cases lay 
down that the purchaser of a tenure pur- 
chases the property wich the jrcun brarce 
of reni due from the original tenant with 
respect to the tenure in question at the 
date ot his purchase, the rent being the 
first charge. He must be deemed to have 
knowledge of the prior incur brances and 
the existence of an incumbrance must 
have affected the price which he offered 
at the auction-sale. The case of Srimati 
Giribala Debra v. Srimati Rance Mina 
Kumari (4), goes to the length of saying 
that the arrears of rent due in respect 


of the property sought to be sold isa - 
(1) x C. W. N. 458. 
(2) 9 C.W. N. 67a; 32 C. 6431 
3} 6 C. W. N. 794. 
(4) 5 C^ W. N. 497. NS x 
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‘the reat decrees, he 


-and cesses 
‘the estate would have been sold. The 
.High Court decree wasafterwards reversed 
in 1885 the de-. 
fendant obtained possession of the estate 


-by the Privy 
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material fact which must be notified at 
the time of the sale of the property. The 
purchaser therefore purchgses the prop- 
érty with the liability of the prior rent 
charges, In shoit,the trend cf the view 
expressed in the ca se referred to abo ve seems 
to be that the Liability to pay the prior 
rents, due fora period prior to the purchase 
(asin the case of the plaintif in the present 
case) is that of the purchaser and in dis- 
charging the rent charges or in paying 
simply discharges 
his Own liability and not that of theorig inal 
tenant. Therefore the purchaser is not 
entitled to recover the prior rent charges 
paid by him from the original tenant. 
“Mr. Sen virtually says that the afore- 
said outhorities were wrongly decided 
and in support of his contentior, he refers 
to the roflawing cases, Danh ina Mohan Roy 
v.Saroda Mohan Roy (5), Mahatha Harsan- 
kar Sahat v. Bandhu Sahu (6), Mohendra 
[Suchand Ghosal] v. Bhuban  [Belaram 
Mardana] (7), Prosonno Kumar Basu v. 
Jamaluddin Mahomed (8) and Serafai 
Ali v. Issar Alt (9). 

In Darhina Mohan Roy v. Sareda Mohan 
Roy (5), the pleintifl obtained possession 


under the decree of the High Court, of 


a rent paying estate and he paid the rents 
in default of which payment 


C^urcil. 


‘in execution of the High Court decree, 


+ 


l 22 X. y» 


:and the plaintiff claimed the revenue and 


cesses paid by him while he was in pos- 


-session of the propetty. Lord Macneachten 
‘in deliver ing the judgment cf the Judicial 
‘Committee 
“their. Lordships to be common justice 
.that when a proprietor in good faith pend- 


observed :—“ It seems to 


ing litigation makes the necessary pay- 


ments for the preservation of the estate 
‘in dispute, and the estate is aiterwards 


adjudged to his opponent, he should 


-be recouped what he has so paid by the 


` (5)21 C. 142; 20 I. A. 160; 17 Ind. Jur. 576; 
6 Sar. P. C. J. 366; 10 Ind. Dec. (N. $.) 727 (P. C). 
(6) 22 Ind. Cas. 720. ; 
“ (7) 6 Ind. Cas. 810; 38 C..1; 14 C. W. N. 945 
I2 C. L. J. 566. ; 
(8) 15 Ind. Cas. 55; 18 C.W. N. 327, 
(0) 42 ae. Cas. 307-45 C. 691; 27 C. L; J. 6075 
+ 347. | 
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person who ultimately benefits by thepay- 
ment, if he has failed through ro davit 
of his own to reinburse himself ' out of 
the rents.” There can be ro dotbt that 
the plaintiff in that case had paid the re- 
venue and cess believing the property. 
to be his own ànd with a view to protect 
it irom being sold for arrears of Govern- 
ment revenue. The payment was +o 
save the estate from sele;and the deferd- 
ent havirg ultimately been adjudged 
to be the rightful owner of* the estate was 
therefore benfitted by the same. “The 
plaintiff was interested in the pey ment 
because at the time when he made the 
payment he believed to be—and in fact 
he was under the decree of the High Court 
-—the rightful owner of the property. The 
tenure in the present case has been lost 
for good to the MES sae and the preser- 
vation of the tenure by payments of the 
rent-decrees in question benefitted not 
the defendant ‘but the plaintiff who had, 
ptior to the pavments, acquired title in 
the property. Therefore the impoitant 
element which is essential for the appli- 
cation of the principles of sections 60 
and 70 of the Indian Coatract Act and 
on the basis of which the pleintif in the 
aforesaid Privy Council case was declared 
entitied to.recover from the defendant the 
sums paidby him, is wantirg in the present 
case, The case of Mohendra [Suchand Ghosat} 
v. Bhuban [Balaram Mardana] (o),was realty 
cese of a.co-sharer having discharged the 
liabilities on the property, and he was 
therefore held ertitled to recover the 
sums paid by  him' which benefited 
his co-shorers. In that case the entire 
tenure was sold in execution of rent decrees 
obtained against only some.of the co- 
sharer defendants. The plaintiff co-sharer 
who was not made a party in the rent-suit 
deposited under section 310 of the Code 
of Civil Procedure, with the approval of 
the Court, the entire sums due under the 
decrees and thus had the sale set aside. 
This was c case of contribution. The cage 
ot Prosonno Kumar Basu v. Jamaluddin 


Mahomed (8) is again one of e co-sharer; 


so also are Serajat Ali v. Issar AH (4 


and Sakal Singh v. Chanderdip Laj (1c) 


cases Of contribution among. co-sRarerg, 


10) 49 Ind. Cas. 627: 


LEE 
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In a ease of contribution the principies 
of the very sections of the Indian Con- 
tract Act, namely, sections 43 68, 60, 
70 end 72 would apply. The present 
case is not one of a co-sharer nor is ita 
suit tor contribuljion." 

The case of Mahatha Harsanrar. Sahar 
v. Bandhu Sahu (6) relied upon by the 
learned Counsel does not seem to support 
him s? far as section 69 is concerned, for 
it was held that the claim of the purchaser 
to recover from the outgoing tenant the 

‘amounts under the prior, rent decrees 
could not be supported by section 69 
‘of the Act. Their Lordships, however, 
allowed the claim under section 70 of the 
Indian Contract Act. No reeson has been 
given for this view, nor the cases referred 
to in the earlier part of this judgment, 
in which à contrary view was taken seem 
to have been noticed in the case. Whereas 
the facts of the cases relied upon by Mr. 
Sen are not similar to those of the pre- 
sen* case, the facts of the cases upon which 
the learned Judge has relied are on all 
fours with the present case. Therefore 
if this case was to be decided upon the 
authority of decided cases, there is no 
doubt that the contention of Mr. Sen must 
fail. 

It appears to me. however -that upon 
a true construction of sections 59 and 
70, there is hardly any room for doubt 
that they, do not afford any assistance 
to Mr. Sen in his contention that the pre- 
sent case is governed by the provisions 
therein contained. True, a decree for rent 
binds not only the tenure but also the 
holder thereof for the payment of the seme, 
and the decree-holder may at his option 
proceed against the person and other pio- 
perties of the judgment-debtor instead 
of against the tenure concerned. If in 
the present case the landicrd had pro- 
ceeded against the person and other prop- 
erties of the tenant defendant then 
no question would have arisen that the 
plaintiff who had purchased the tenure 
was not in any way interested in the pay- 
ment of the said decrees. That event, 
however, did not occur. The landlord 
proceeded against the tenure itself. 

Gaving elected thus to proceed against the 
tenure He precluded himself from in 
any way proceeding against the person and 
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other properties of the judgment-debtor 
so long as the tenure was not sold ard 

the amount fetched at the sele was not 

sufficient to pay oft the decrees in ques-* 
tion. The latter event also did not heppen 

because the plaintiff paid oft the decrees 
befoie the properties were sold. But 

for aught we Know from the result of the 

sale in the mortgage decree in which the 

plainti& purchased the property, it was 

a very valuable property worth about 

Rs. 35,000, and the rent decrees in ques- 

tion would have very easily been paid 

of out of the sale-proceeds without driving 

the landlord to the necessity of proceeding 

against the person and otner properties 
of the judement-debtor, for the balance 
of any decretal emount left unrealised 
by the sale-proceeds ot Óhetenurein ques, 
tion, The landlord in the, piesent case 
proceeded against tha tennre and advertised 

the same for sale, end thus all denger to 

the person and other pioperties of -the 
judgment-debtor ceased. Therefoie he 
was not interested in the payment of the 

zent-decrees in order to protect his peison 

and other properties. In the tenure itself 
certainly he was not interested. his entire 
interest having ceased by the purchase 
thereof by the plaintif. Therefore the 
defendent was not interested in the pay- 
ment of the rent-decrees, and the plaintiff 
paid the same simply to protect his own 
property which he had already purchased. 
As has already been shown the plaintiff 
was bound in law to pay the prior rent 
decrees and charges with the incun brarces 
of which he purchased the property in 
question. Thereloie the importart . ele- 
ment of section 69,namely, that defendant 
should have been bound by lew to ray 
thesums of the decrees which the, plaint- 
iff paid -is wanting in the present case. 
Now as to the benefit by the payment 
in question, the tenure was saved; defend- 
ant was n0t interested in the tenure; 
therefore, ro benefit scerued to him, ard 
unless anv benefit accrued to the defend- 
ant by the payment made by the pleintiff 
sec- 
tion 70 of theIndian Critect Act. Corse- 
quently section 70 has ro application. 


. I, thereioie, agree with the views expressed. 


in the detisions relied upon.by th® learned 


\ 
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DILBAR HOSSAIN 6. SALARUDDIN CHOUDHURY]. 


Judicial Commissioner and dismiss 
appeel with costs. 
Ross, J.—1 agree. 


_ the 


‘Appeal dismissed. 
Z. E, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 1746 
"^  OFI920. > i 

- March 30, 1922. 
Present — MT, Justice Cuming and 
» Mr. Justice Panton. 
Mirza DILBAR HOSSAIN AND OTHERS— 
. PRINCIPAL DEFENDANTS— 
— APPELLANTS ' 
UP NE . versus 
SADARUDDIN CHOUDHURI AND OTHERS 
—PLAINTIFFS AND OTHERS—Pro forma 
ME GOEPENDANTS -RESPONDENTS, 
id vincia mat ause Cou 
1887), Sch.. II, Art. 35 Gi) Suit to a 


ofivees cut! under claim of sight — 

iua? jurtsdiction of. d an dl 
. A suit toi recover the value of trees cet 

by the defendant -under bona fide claim ot Bam 
_ does not fall under Art, 35 (ii) of Schedule 
11 to the Provincial Small Cause Courts Act and 
is not, therefore, excluded from the cognizance 
of a Small Cause Court. ia 


_ Appeal against a decree of the Additio 

al nal 
Subordinate Judge, Malda, dated the 
22nd o: Murch r920, reversing that 
of the Munsif, Second Court at Malde 
E oe of August 1919. mE 

abu Santi Moy Mazun 
Wu y Mazumdar, for the 
Dr. Jadu Nath Kanti 

me anjilal, for the Re- 
 JUDGMENT.—In the suit ont 
this appeal has arisen the pu 
for recovery of Rs. 25 on ; 
the price of trees which they mut 
been wrongtully cut away by the defenda nts 
Nos. I to 4 trom a plot of land in their 
possession and which they tad recently 
purchased from the pro forma defendants 
Nos. 5 to 7, The defendants Nos. r and 2 
contestedgthe suit and their case was that 
the lane belonged to defendant No 5 alo 
the detendants Nos, 6 and "E 
with ihe land, that they -had-taken-leage 


v of which 
plaintiffs sued 


“No. 5 for Rs. II. 


7 had no concern 


of this land from defendant "No. 5 and 
were in possession of the land as tenants, 
and further that they had purchased the trees 
alleged to have been cut, from defendant . 
The Trial Court dis- 
missed the plaintit’s suit. On appeal 
the lower Appellate Court found that de 
fendants Nos. 6 and 7 had interest in the 
land in suit; that the interest of defendant, 
No. 5 was not that of a sole owner, and 
that, therefore, the defendant No. 5 hade 
noright to sell the entire trees to defendants 
Nos, 1 to 4. He decreed the plaintiits' 
suit for Rs. 8-12-0. 

The defendants Nos. r to 3 appealed. A 
prelimimiry objection has been raised 
by the respondent that in ‘accérdance 
with the provisions af section 102 of 
the Code of Civil Procedure no appeal 
lies in the present case. his contention 


is that the present suit is a suit of the nature 


cognizable by a Court of Small Causes 
as the amount of the subject-matter does. 
not exceed Rs, 500, The appellants on 
‘the other hand contend that the suit is 
one coming with the provisions of Art. 
35 (ii) of the Second Schedule of the Pro 
vincioel Small Cause Courts Act. This Arti- 
‘cle runs as follows: “For an act which is, 
or save for the provisions of Chapter IV 
of the Indian Penal Code would be, an 
offence: punishable under Chapter XVII 
of the said Code.” It appears that the 
defendant was prosecuted by the plaintitts 
for the cutting o° these trees and acquitted 
Now it has been found that the defendants 
had right to some portion of trees. The 
mere taking of the trees by the defendants 
would not of itself'amount to theft or cri- 
minal misappropriation unless this was 
done with dishonest intention. The crimi- 
nality of the act of the defendants will, 
therefore, depend on the intention with 
which this act was done and not whether 
the particular act is saved by the pro- 
visions of Chapter IV. We are of opinion 
that the present case does not come within 
Art. 35 (i) of the Second Schedule of 
the Provincial Small Cause Court Act and,* 
therefore, no second appeal lies. "E 
'The appeal is eccordingly dismissed with 
costs. 


Z. E. Appeal dismissed, 
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BHOLA NATH v. RASOOL BAEKSH, 


'.OUDE JUDICIAL COMMISSION ER’ E 
COURT. 
— MiscELLANEOUS CIVIL APPEAL NO. Q oF 
LÀ i923. 
May 15, E n 
. Present —Mr. Dalal, J. C. 
BHOLA NATH AND ANOTHER— 
DEFENDAN T eres 
e — UEYSUS 
| BASOOL BAKSH AND OTHERS— 
> PLAINTIFFS ~RESPONDENTS. 

Contract Act (IX of 1872), s. 23—Stifling -pro- 
seculion of mon-compoundable — offence— Pro-note 
executed by accused—Debt otherwise due—Con- 
stderation, whether unlawful. 

Defendant who was indebted to the plaintiff 
passed a kundi to the latter which was dishonourcd. 
The plafntiff, who believed the hundi not to be 
genuine, instituted a prosecution against the 
defendant for forgery. Pending prosecution 
the. parties came to terms and the defendant 
executed a pro-note, on the plaintiff promising 
to' withdraw the prosecution: 

Meld, that the stifling of a criminal prosecu- 
tion for a non- compounda ble . offence was the 
object of the execution of the pro-note and that 
the fact that the debt. was otherwise due was 
no auswer to the consideration: being void. 
[p. 78, col. 2.] 

Lachman Das v. Narain, 25 Ind. Cas. 409; 
I7 O. C. 213; 1 O. L. J. 553, Jat Kumar v. Gauri 
Nath, 28 A. 718; 3 A. L. J. 506; A. W. N. (1906) 
212, Sukhdeoe Dass v. Mangal Chand, 41 Ind. 
Cas. 812; 2 P. L. J. 630; 2 P.L. W. 140, 
Kessowji v. Hurjivan Mulji, 11 B. 566; 6 Ind. 
Dec. (N. S.) 373, distinguished. 

Appeal against an-order of the District 


Judge, Lucknow, dated the 23rd 
November 1922, reversing that of the 
Subordinate Judge, Lucknow, dated 


the 4th January 1922. 

' Messrs. A. P. Sen and H. K. Ghosh, for 
the Appellants. 

Mr. Niamat Ullah; for the Respondents. 


-JUDGMENT.—This is ən appeal from 
a remand order.under O. XLI, r. 23 of the 
Cede passed by the learned District Judge 
of Iuücknow. I am not in agreement 
with him on the point of lew, but his order 
of reniend must be maintained. 

The plaintif. brought his suit for the 
recovery of money due to him and ack- 
enowledged by a pro-note dated the roth 


May 1919. Thelearned Subordinate Judge, , 


ewhoetried the suit, was of opinion that 
the ‘cOnsideration for the pro-note 
was vitiated by the fact that if was given 
for the stiding of a criminal prosecution, 
Even so* the mistake made by him was 
to overlook the fact that the consider- 
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tion was not a new one according to the- 
plaint allegation but an existing ore. T he’ 
consideration did not: origirdte on the 
roth of May 1919. Money was dueto the 


plaintif on bahikhata accounts, and the 


pro-note secured that amount. Under the 
circumstances even if the pro-note failed, 
as ior instance it would have failed for 
want of a receipt ' stamp, an enquiry 
is necessary whether any money wes due 
to the plaintif from the defer.dert end 
whether a claim tor the recovery of thet 
money was within time at the dete of the 
institution of the suit. Those points 
have not been determined and for the 
determination.of those points a remand 
to the Tria! Court is necessary - 
Next as to the whether the pro-rote 
itself is void-or not, J-am-of opinion thet 
it is void under the provisions of section 
23 of the Contract Act., The mortrage- 
deed of even date narrates how this pro- 
note came to beexecuted. Behikhata debts 
were due to the pleirtiff wherevpon the 
defendant passed two hundisfor Rs. 6,000. 
The hundis were dishonoured ard were 
believed by the plaintih not to be gent- 
ine. The plsintiff thereupon instituted 
a prosecution of one defendant, Murlidhar, 
for forgery. While the prosecution was 
pending the parties came to terms ard 
the defendants executed the pro-rote and 
the mortgage-deed, On the pleirtiff pro» 
mising to “withdraw the prosecution. agairst 
Murlidhar. There is no dorbt, in amy 
mind, that the stifi‘rg of a criminal pros seci: 
tion o, an offence which could not be 
compounded was the object of the execu: 
tion of the pro-note. It istrue that: the 
debt was otherwise due to the plaintiff, ` 
but that is not a sufficient answer . to the 
consideration being void. Illustration (Aj 
to section 23, Contract fet Jays dewr: 
“A promises B to drop a prosecution which 
he has instituted against B for rotbery, 
and B premises to restore the value of 
the things taken..The agreement . is 
void, as its object is unlawful, " Here 
the value of the things was due from B 
to A and still the promise of A to dron 
the prosecution afainst B rendered, . the 
agreement to 1e-pay the value cf dhe thing 8 
unlawful. Mr, Niamat -Ullah “pol ed: out 
that here the promise of restoration" wés 
invalid under section 214 of “the indian 
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Penal Code and,therefore, the agreement 
was held to be void. Iam afraid I cannot 
accept that view. The consideration which 
is vcid is the stifling of the prosecution 
and not the agreement to restore the prop- 
erty in consideration of the conceal- 
mentof theoffence.. Inmy opinion, thcugh 
the facts of some of the cases quoted by 
the learned Judge of the lower Cour: are 
Similar to those of the present case the 
reasOning in every case is in favour cf the 
defendant-appellant. Possibly, the facts 
of the case reported in Lachman Das v. 
Narain (1) cannot be distinguished from 
the tacts of the present case, but the reason- 
ing on which the judgment proceeded was 
that the stifling of the prosecution was 


no part of the consideration in that case. 


On the face of it the facts seem to indicate 
that that was the consideration, but the 
learned Judge seems to have held other- 
wise on thefacts. In Jai Kumar v. Gauri 
Nath '2) no- prosecution had been launched 
and there was even a doubt as to whe- 


ther there had been any embezziement.. 


In such a case no question of stifling 
0f a criminal prosecution can arise. In 
Sukhdeo Dass v. Mangal Chand (3) one 
learned Judge observed at page 633*: 
“That does not mean that the considera- 
tion for.the agreement into which they en- 
tered was a promise not to prosecute 
Mooni Lal. In fact, there is no evidence 
that any such promise was made.” 
The facts of that case therefore were 
not similar to those of the present 
case where T hold it asa fact that 
the stifling of the criminal prosecution 
was the consideration of the pro- 
note. The same considerations apply 
to a case quoted by the respondent’s learned 
Counseland reported as Kessowji v. Hurjivan 
Mulji (4). There the learned Judge insisted 
-On the proviso that the person in whose 
favour a guarantee was executed did not, 
in’ consideration of such guarantee, agree 
not to- prosecute.. In all these cases the 
application of law appears to depend 


(i). -25- Iud. Cas. 409; 17 O. C. 213; 1 O.L. J. 


3. . 
"n ' 28 À. 718;,3 A. L. J. 506; A. W.N. (1906) 212. 
we Ind. Cas. 812; 2 P. L. J. 630; 2 P. L. 

. I4O . A ; 


(4) II B: 566; 6 Ind. Dec. (N. 


| 8.)-373. | 
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on the interpretation placed on the facts 


of the case. I huld the pro-note to be 
vold. " 
The remand order P upheld and thé 


Trial Court is directed to try the suit 
in accordance with the directions giyen 
in the first paragraph of this yudgmem. 
The plaintif shall be permitted to amend 
his pleadings, if he so desires, and the 
parties given every opportunity -to state 
their different casesin view of the retro vel 
of the pro-note trom eviderce. I pass 
no opinion as to the use that can be made 
of the pro-note under section r9 of the 
Limitation Act. Costs here and hereto- 
tore shall abide the result. "This Order 
amounts to a dimissal of the appeal with 
modification of directions to the "Trial 
Court 


N. H. Appeal dismissed. ` 
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OUDH J UD ce OMMISSIONER’S . 
C : 
SECOND Ciyi, A»PEAL No. 123 
OF 1922. 
. March 23, 1923... 
Present:.—Mr. Simpson, A. J.C. and 
Mr. Dalal A. J. ©. E 
Thakur RAMNARAIN SINGH-— | 
PLAINTIFF-—ÁÀPPELLANT 
VEYSUS ; l 
RAM SUKH AND OTHERS— DEFENDANTS. 


—RESPONDEN'S, : 

Construction of document—Transfer ‘of under- 
proprielary — rights——Perpetual ^ lease ‘or’ sale— 
Pre-emption. 

An under-proprietor transferred his undc -pro 
ptietary rightsin a village by a document described 
as a deed. of perpetual lease. Under the terms 
of the deed the lessee was given heritable and 
transferable rights. The rent was fixed at Rs. 53 
per aunum, out of which Rs. 52 were payable 
to the superior proprietor. The premium rajd 
by thé lessee was Rs. 5,000. Provision was 
made for the recovery of Re. x reserved for him- 
self by the lessor but the lessee was. inSho Cafe 
to be ejected from: the property.. There was 
nothing to show that the. parties hai really 
agreed upon a sale or that the agreemeit ‘gs 
to the paymentoi Re.r per ahnum to the léssor 
was fictitious: 28 


de 
RAMNAKAIN SINGH 7, RAM SUKH, 


Held, that the transfer was a lease and not a 
sale so as to give rise to a tight of pre-emption. 
[p. 8r, col. x;j 

Moorooly Ram v. Baboo Hurree Ram, 8 W. 
"R. 106; Babe Baldeo Prasad v. Shaikh Ah 
Husain, xo O. C. 348, followed. I 

Appeal against a decree of the Dis- 
træt Judge, Rai Bareli, dated the 16th 
January 1922, uphoiding that of the 
Subordinate Judge, Partabgarh, dated the 
25th July r92i* 

e Mr. Hari Kishen Dhacn- holding brief 
of Kardhian Chandra, for the Appellant. 

Messrs. Radha Krishna and  Bisheshav 
Nath, for Respondents. 

JUDGMENT.—Ibhis epreel and Second 
Civil Appeal No. 170, of 1922 have been 
refetred*to 2 Bench under section 8 (c) 
of the Oudh Courtg Act “XIV 21891). 
The suit in the First Court was 
one for pre-emption. The transection 
which has given rise to the suit for pre- 
emption is described in the document 
of transfer as a perpetual lease of an 8 
anna under-proprietary share in the 
village of Pura Murli in the Partabgash 
District. The transferor Amartjit ‘Singh 
has transferred half his under-proprietary 
interest in the villege. It was alleged 
in the plaint that the transaction was 
reelly a salebut that witha view! raudulent- 
ly to prevent pre-emption the sale price 
wes noted as masrana and a fictitious 
sum of Re. I was entered as tent pay- 
able by the lessee to the lesscr. The terms 
entered in the document are thet the lessees 
shall have heriteble and- trensfe1able 
rights under the perpetual lease On pay- 
ment cf Rs.53asrent outof which Rs. 52 
would be payable tc the superior pro- 
prietors. The premium paid by the lessees 
was Rs. 3,000 Provisions is mede for 
the recovery of Re. I reserved for himself 
by “he lessor, but in no case are the lessees 
“to be ejected from the property. The 
document is to be construed in accordance 
with its terms; there is no e¢vidence to 
prove thet the parties had teally agreed 
upon a sale or that no fent was really 
payable to the lessor and the payment 
of Re. perannum was fictitiousiy entered 
if the deed, m 

Both the subordinate Courts dismissed 
the suit and the pleintiff has appeeled. 
The agpellant's learned Counsel nghtiy 


argued that transactions of this nature 
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could be divided. into two classes (1) where 
by a contrivance the ‘transaction fall? 
short of a sale and (7) where. the intention 
of the parties is to make an effective sale 
and yet the deed is thrown into another 
form in order to avoid pre-emption. In 
the first class of cases there would be no 
pre-emption but it will be allowed in the 
second class of cases. It hes been held 
in two Bench decisions of this Court that 
it is not forbidden to a person to circum- 
vent the law of pre-emption by taking 
a transfer which falls short of a sale, but, 
which may eventually have the same effect 
asasale [Badri Singh v. Chandika Baksh 
Singh (t) and Manda Bibiv. Malik Fazi 
Karim (2).] These were cases of mortgage 
in which the conditions were so onerous 
that there was a -very remote chance. of 
redempticn. a 
The present case is one of a translet 
of an under-proprietaiy interest and 
must be distinguished from cases where 
2 superior proptietor carves out an under- 
proprietary interest. Where the transfer 
of the under-pioprietary interest is made 
by the superior proprietor in the form 
of a lease, but the rent reserved for pay- 
ment to the superior proprietor is equal 
to or slightly more than the revenue; 
such a transaction is held to bea sale 
giving rise to a right of pre-emption In 
section 4.0f the Land Revenue act III 
of rgor an under-proprietor is defined. 
asa person possessing a heritable and 
transferable right in Jand who is liable 
to pay rent thereof. according. to that 
definition, .& person possessing a heritable 
and transferable right in Jand will be. 
an under-propiielor even where he pays 
rent to the proprietor far in excess of the. 
levenue. But the distinction has been. 
long established in this Court thet, where 
in a lease by a superior proptietor, the . 
rent Teserved is equal to or only nominally. 
in excess of the 1everue the transfer will 
be considered to: be one of an undei-pro- 
prietary interest, while in the case where. 
the rent reserved is considerebly in ex- 
cess of the revenue, the transfer would 
be a lease as it purports to be-— 32 
Ram Faqir v. Sheo Ratan (3), Bang Antar 
(1) 14 Ind. Cas. 8; 15 O. C. x. EU. 
(2 19 Ind. Cas. 679; 16 O. C. Q; 
-(3)-8-O.-Qc-121. O v cl 


— á im 
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v. Drigpal (4), Ram Suchit v. Shea Sewak 
Singh (3), Zulfin Khan v. Sint Bakshi 
Singh (ô) and Saheb. Binhsh Singh v. 
Thagur Din Singh (7). 

The question does no? arise here and 
we are not called upon to consider the 
validity of this long established distirc- 
tion. 4 , ` 

The difereace between, a transfer. by 
a superior proprietor and one by an under- 


proprietor is explained in Zulfan Khan 


v. Sant Bakhsh Singh (6) (third paragraph). 

The case-law so far asit goes is infavour 
of construing the document in suit as 
&lease, Ini867it was held- by the Calcutta 
High Court in Moorooly Ram v. Baboo 
Hurree Ram (8) that a.lease in perpetuity, 
however small the reserved rent, is nota 
sale for the purposes of preemption. In 
that case also an annual rent of Re. I was 
reserved. In Babu Baldeo Prasad v. Shairh 
Alt Husain (9) the transaction in suit 
was describedas a puta éstimarari dawam 
(perpetual lease) executed by under-pro- 


prietors, The consideration for the lease, 


was, the payment of a sum of Rs. 700 
and the {ease further reserved a sum of 
Rs. 18-13 yearly as rent payable to the 
lessor. The lease purported. to confer 
fill rights of enjoyment of the property 
so leased on the lessee and. his heirs and 


it was stipulated that the lessee would | 


not be ejected from the holding. It is 
not clear whether the sum,of Rs. 18-13 
included the. reat payable.to the superior 
proprietorornot. In that case the transfer 
was held to be a perpetual lease as it pur- 
ported to be and.not liable.to pre-emption. 
In the present case the premium is Rs. 5,000 
the rent payable to the superior proprietor 
Rs. 52 and the rent payable to the lessor 
Re. r. It is not possible to compare the 
rents in the two cases as the facts of the 
reported case are not full. The Court 
spine with approval the opinion of a 


udge of the Panjab.Court that a perpetu- . 


al lease did not. give rise to the right 


4) & Ind. Cas. 725; 14 O. C. 41. 
5) 56 Ind. Cas, 629; 23 O. C. 50, 
B 65 Ind. Ca51'97;24' O; C. 310; (1922) A. I, 


C. 
Ri. (0) '8r. . 
(7) 68 Ind. Cas. 96659 O. Ir. TJ. 334; 4. U. P. 
L. R. (O ) 85; (1922): A, IR, (O.) 229. 
(8) 8 W. R. 106; '* 
(9p 10. O. C. 348. 
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of pre-emption meiely op the giound that 
it was tantamount to a sale. In the Pun- 
jab also pie-emption is based on Statute 
Law. In the case in Badri Singh 
v. Chandrixa Baksh Singh (1), referred to 
above, two Judges of this Court guotid 
with approval the opinion of another 
Judge ot the Punjab Court on the con- 
struction of ə mortgage transaction, “It is 
not safe for the Courts to attribute mesan- 
ings to the terms of deeds other than those 
plain on theface of them. If sucha ccurse 
were generally adopted, any mortgage, 
the terms of which were at all onerQus, 
or which it was not probable the mortgager 
would be ableto redeem, migkt be construed 
as a sale. The decisions of the Courts 
would be based on surmise, and there 
would be a- wide divergence of opinion . 
as fo how onerous a mortgage must be 
in order to be held to bea sale." Wemay 
enumerate the points in which the trensac- 
tion in suit falls short of a sale: 

(1) Rent of Re. 1 is payable annually 
to the transferor by the transferee, 

(2) The transferee does not become 
a member of.the village community and 
does not acquire any right of pre-emption 
under section 9 of the Oudh Ijaws Act; 
in the present case the transferor has 
transferred only half his property and so 
his right to p1e-empt other, property in the 
village remains with him, but, even if 
he had transferred his entire property, 
a lease. which falls short of a sale would 
reserve to him his right of prc-emption. 


(3) Tf rent is not paid to the superior 
proprietor by the transferee the transferor 
would be liable for the rent tc the su- 
perior proprietor who can recover it 
by suit against the transferor and sale 
by the propetty, without notice, to the 
transferee. 


We agree with the cbservations of the 
learned Judge of this Court, Mr. Daniels 
in Zulfan Khan v. Sant Bakhsh Singh (6) 
that Courts should not go out of their way 
to encourage peipetual leases which have 
the inconvenient effect of permanently 
divorcing title and possession. At the 
same. time. pre-emption has been hefd ip 
various decisions of this Court to bea 
weak right and has been refudtd if the 
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case of' an exchange [Abid Ali v. the plaintlif’s Gits The stélatif’s s casé 

Avab-un-nisa 


(10), Raj 


Kishore v. 
Raghu Nath Parshad (xt), 


and Lachhwman 


Prasad v. Mir Fida Husain (12)] and in. 


mortgages with onerousconditicns (15 
Oudh Cases quoted above). 
Having regard to the Statute and the 


case-law on the subject, we are unable. 


to hold the lease in suit to bea sale. The 
inconyenience of perpetual leases can 
only be prevented by an alteration in 
the Statute. 
We dismiss these appeals with costs. 
N. H. Appeals dismissed. 
(14$ r O. C. 75: 
X] uec... 


(12) 30 Ind. Cas. 232; 18 O. C: 109; 2 
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ALLAHABAD HIGH COURT, 
Crvit, REVISION No. 85 OF 1923. 
ij De r8,1923. 
Present:— Mr. Justice Sulaiman. 
RATI a PHARES APPLICANT 
" VEFSUS 
BIRMAJIT AND OTHERS— DEFENDANTS 
— OPPOSITE PARTIES. 

' Civil Procedure Code {Act V of 1908), O. X X 1, 
y. 63, applicability of-—Suwit by unsuccessful claim- 
ant against judgment- -debtor for veturn of purchase 
money, nature of. 

Order XXI, 1. 63 of the Civil Procedure Code 
is a bar only to a subsequent suit, instituted to 
establish the right which the plaintiff claimed to 
the property which was in dispute, in the proceed- 
ing in which the objection was raised, It has no 
application to a suit by the unsuccessful claimant, 
who had purchased the propexty írom the judg- 
ment-debtor, to recover from the judgment-debtor 
the sale consideration paid by him to the latter. 
[p. 82, col. 2.] l 

Civil revision from an otder of the Judge 
of Small Cause Court, Mainpuri, dated 
the24th of February 1923. 

Mr. Panna Lal, for the applicant. —— 

Mr. Baleshwart Prasad, for the Opposite 
Parties, 


JUBGMENT.- This isa revision under: 
section 25 of the Provincia] Small Cause: 


Courts Aft from a decree of the Judge 
of Small Cause Court, Mampu, dismissing 


in the plaint was that the defendants had’ 
executed a-sale-deed of certain crops on the: 
9th of ebruary 1921,in his favour, thatone 
Kirat Singh attached these crops andan 


. objection being preferred to the attach- 


ment by the plaintiffthe Execution Court, 
dismissed. his objection on the 13th of May 
1921;thüt after that the defendants took 
away the crops and also refused to return” 
the sale consideration ; hence the suit. 

In their written statement the defend- 


‘ants pleaded that the whole of the ‘sale 
consideration had not been paid. They 


also said that it was the plaintiff himself: 
who had appropriated the crops and that: 


‘no part of the cropscame into the posses- 


sion of the defendants; it was further-plead- 


ed that the attachment in favour of Kirat 
' Singh. had fallen to the ground fcr want of 


payment cf expenses of the sale.. The 
amount of the sale consideration was also 
challenged end lastly it was contended that 
the sale-deed had been found by a Court to 
beinvalidand no suiton the basis of it was. 
maintainable. Then there weregenerai pleas 


^ that the plointift was not entitled to any: 


money or relief. The learned J udge of, 
the Court below has thrown out the suit On 
the preliminary ground that theobjection 
having been dismissed on the 14th of May. 
1021 and the present suit ` having “been 

brought: moze than a year ‘after’ ‘that - 
order, it was not' maintainable.” He relies: 
on a ruling of this Court which has-a beat~ 
ing on O. XXI, 1.63 of the Code or p. 
Procedure. ! 

‘There has been a gross a in 
thiscase as there hasreally been tio proper 
trial on the merits. Order XXI, r. 63 is 
a bar to a subsequent suit instituted to es- 
tablish the tight. which the J3laintift claimed. 
to the property which was in dispute in. 
the proceeding’ in which t]1e objection was 
raised. It is mani estthatir/tbhe ‘present : sit 
the plaintiff did not put for ward any claim. 
to the property which was then in dispute. 
He was suing for refund of sale consider- 
ationand not possession of the’ property. 
Order XXI, t. 63, therefore, had no applica- 
ticn and nor has the ruli img cited by: the: 
Court below. A case of this kind: is not _ 
governed by One year’s r ule of limitation, » 

The learned Vakil who ‘appears for Gy 
respondents sought to: support the de 


j 
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on a slightly difereñt ground. “His point 
was that the order.of the 14th of May 

192x was conclusive between the paities 
and that it is not now.cpen to the present 
plaintiff to go behind the finding on which 
that order was.based, That finding accord- 
ing to his contention means that the 
sale transaction was a fictitious one 

This matter has not been gone into by the 
Court below and, therefore, I do not propose 
to go into it now in revisicn. J may, bow- 
ever, point out in passing thatitisnot quite 
clear whether the judgment-debtor was a 
party to the proceedings relating to the 
previous objection, that is to say, whether 
any notice had been issued to him and he 
had appeared in Court. It has been held 
in the case of  Krishnasami Naidu v. 
Somasundaram Cheitiar(r) that a judgment- 
debtor, who is not in fact a party to the 
claim proceedings, does not in the eye of 
law become such by.reason sclely of his 
being ' the judgment. debtor. Further 
more according to the plea raised in the 
written statement the attachment itself 
fell through because of non-payment of 
the expenses of .sale. If the attachment 
was released it is d fiictlt to say why the 
Objector shotild have been compelled to 
institute a suit to establish his right As 
I have pointed out above the case has 

not been decided by the Court below on. 
the merits. It has simply thrown it.out 


on the preliminary ground tha it wasbrought . 
more than a yeara ter the order passed; 


in the execution department. I accord- 
ingly allow the application, set aside the 
decree ofthe Court below and remand the 
case to that. Court for disposal according 


to law. Costs hereand hitherto will abide -- 


the event. 


Ls Ke Application allowed. . 


gg M, 335; 17 M, IL. ].95; S M. 1; T. 116 
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BOMBAY HIGH COURT. l 
“ ORIGINAL CIVIL JURISDICTION APPEAL | 
|. .,  ANO.22 OF 10922, | 
ORIGINAL SUIT NO. 5265 OF 1921. 
July 21, 1922, 
Present -—Sir Lallubhai Shah, KN, 
Acting Chief Justice, and 
. Mr. Justice Marten: 
DADABHOY FRAMJEE CaMA— 
| PLAINTIFF NO. 3--APPELLANT 
Q6F SIS 
COWASJI DORABJI PANDAV AND 
OTHERS—PLAINTIFFS NOS. I AND2 AND 


DEFENDANTS— RESPONDENTS. 

Construction of document—Selllement deed—Gijt 
lo person and his male heirs—— Estate conferied— 
Maintenance clause, effect of—Estate unknown 
to law, whether can be éveated-~Originating summons 
— General questions whether’ can be asked—Optit- 
ions of Counsel, whether velevant—Trustees, posi- 
tion of—Practice— A ppeal—Order appealed against, 
whether musti be produced. 


— 


‘A Parsi widow executed a deed of settlement by 
which she settled certain properties upon trustees 
for her benefit for her life, then, for her ‘son, 
.Rustomji, for his life and then for Rustomji's sens 
and their male heirs absolutely ard in eqnal 
proportions as tenants-in-common. One of the 
Causes of the deed was as follows : in ride 

“Provided... that from and aíterthe decease 
of the said Rustomji if the sons of the said 
Rustomji or the heirs male of any of theni shall be 
under the age of eighteen years then. .it*shall ‘be 
lawful for the trustees ..during every such minority 
to receive the rents... of the.. hereditaments and pre- 
mises..or the shave or shares therein respectively 
to which such infant son or sons of his or theip 
male heirs shall be so entitled as aforesaid and to pay 
and apply the same or...part thereof..for.....the 


"maintenance and education of the person aforesaid 


for the time under the age of eighteen years:” 

Held, (1) that the words “and their male heirs," 
did not import any limitation on the estate given 
to the sons of Rustomji; [p. 86, c01..2.] 

(2) that the maintenance clause. did not in any 
way cuttail the estate given to the ‘sons of Rus- 
[p. 87, col. 1.] <, jo fats od 

(3) that, therefore, the. estate given to 
the sons of Rustomji under, the deed was absolute 
and not limited. [p. 86, col. 2.] 

Per Marten,—J. Ordinarily co-plaintiffs cannot 
sever at the trial and must appear by the same 
Solicitors and. Counsel. [p. 87, col. 2.] 
cannot be made a plaintiff 
and a defendant in one proceeding. fp. 87, col, 21 

Rustomji v. Purshotaindas, 25 B. 606 at p. 6125 
3 Bom, L. R. 727,f0llowed. ` ` 

On an originating summons the Court should 
not be asked to give its opinión on general questiogs 


< when specific questions can easily be framed, 


| | 
^» LI 


Ip. 87, col. 2] NA YAN 
In ve Harman Lloyd v. Tardy, (1894) 3 Ch. 607 at 
p. 014;.03 I. J. Ch. 822; 8 R. 549; 71 Le T. Wii 


relied one . 
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The better practice is not. to plead opinicns ef 
Counsel on an originating summons; in gene al 
they are no morg releyant cn ah “originating srm- 
mons than in an ordinary suit, (p. 88, col. 1.] 

On an originqting: summons tristces ‘Should 
not submit that certain beneficiaries of theirs 
are barred by limitation or otherwise; That 
is for the Court to décide. Trustees should not 
take sides. [p. 88, cols. 1 & 2.] 

An appeal lies not from what’ a Judge ‘says 
but from what he orders; and that what he orders 
is to be found in the sealed or signed formal order 
which is entéted ‘in the records oi the Court. Apart 
from urgency of some special ground, no appeal 
should be determined’ without the 'producticn of 
the formal order under appeal. [p. 88, col. 1] 

A gift to a man, and his male heits is an attempt 
to create 'an éstate unknown to ‘Indian law, and 
such a gift must be tonstrucd as confcitiug cn 
absolute estate on the donee. [p. 99, col. rn] 

' Estates tail or in tal male ate unknown to 
Indian Law. [p. 90, col. rJ - 

"Novel estates ünknown to the law of India 
can no mole be introduced into Bombay by 
Parsi settlots than they can be by Englishmen or 
Hindus. [p. 90, col. 2.] . 

. Appeal from a decision of Kanga, J. 
on an Originating Summoris for the con- 
sttuction of a deed of settlement. 

Mr, Coliman, for Defendant No. 10 Ap- 


pellant, 

Mr, Kania, for Defendants Nos. 1 and 2 
Respondents Nos. 3 and 4 

Mt. B. J. Wadia, for Defendant No. 4 
Respondent No. 6, 


Mr, Jayakar for Mr. Pu for, Defendants 
Nos. 5and 6 Respondents Nos. 7 andoh, 

Mr. Taleyarkhan, for Plaintiffs Nos, 1 and 

4 Respondents Nos. I and 2. 

Mr. Gupte, for Defendants Nos. 7, 8 and 
9 Respondents Nos. 9, ro.and II. 

Mr. Bahadurjt, for Defendant No. 5 
Respondent No, 5. 


JUDGMENT. 


Shah, Ag. 0. J.—This appeal arises cut of 
an Originating Summons taken out Ly 
the trustees for the construction of two 
deeds, one of Auzust 13, 1879, end the 
other of July 19, 1888. he originel 
summons stated the questions i in a general 
form ; but the questions for decision are 
stated in the judgment of Mr. Justice 
Kanga, and we hive ordered the summons 
to Le so amended as to indiccte in terms 
the points which we have fo decide. On 
a further heating of this appeal, we have 
directed further amendment of the sum. 
mons, and asa resultof that two more 
questions have been raised. 


It will be convenient to show in a 
tabular form the relationship . of the 
parties interested in these questions;—- 


DHUNBAIJI 
(died in x891). 


Rustomji, 
(died in 1893) 
married Maneckbai, 
(died in 1897). : 


m i 


a ne 


Guha 


Pramji Edalji, l Byramji 
(died in 1908 (daughter), (died in 1920 (daughter) (diedin r886, 
=sinarried (defendant , married (detendant marred Dinba. 
Havabai No. 2.) ^ Msherbai . No. 3). D nbai re-married 
(died in 1918) (defendant in 1890 Murzban 
a Kohiar) ee ant 
j O. 5J. 


Dadabhi (original 
plaint-& No. 3"and suba ' 
sequently joined äs -` 
détendant, No. Xo). i 


4 t. -—— ` pot + t 


b- 
- Kaikhus hr 


. Dh ru, | 
(defendant No, 7). 


anbi, 
* (acfendant 3 Mo. 6.) 


| No. 4). 





nieni 
(defendant No. 1). 





| 
Mche rbai, 
(defendant No, o); 


Minocher, 
(defendant No. 8). 
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The plaintiffs, inclüding Dadabhoy, soñ 
of Kramiji, Obtained thé sünimons as trus- 
teas but in view of his personal interest 


in the estate Dadabhai has. been joined ' 


as defendánt No, ro. 

Dhunbaiji exetüted'á deed of settlement 
in August 1579, by which shé settled 
cettaii prop ities upon trustees for hét 
benefit for her life, then for Rustomji for 
his life, atid then for Rustoniji's sons and 
“their male heirs" (Exhibit B.) Rustomji 
in his own right and ds a trustée, and 
Muncherji Cama as the co- trustee were 
parties to this deed.  Byramji died ii 
1886 without any issue, but left a widow 
Dinbai; Ih 1888 another. deed was ex: 
ectited by Dhaubaiji, Rustomji and his 
two sons, Eramji atid Edulji, and tlie 
trustees uüder the first deed (Exhibit x C). 
This deed in terms purports to fevoke 
tha first deed ahd to settle the samé pfóp- 
erties in trust üpon the same trüstees$ 
for the benefit of Dhunbaiji, then for her 
son Rüstomji and after his death for the 
benefit of his sons, Ftamji and Edulji, 
in equal shares and for division ‘ard dis- 
tribution, in the manner stated thetein, 
after their deaths, Rustomji and his 
two sons, Tfamji and Edulji, and the 
trustees under the first settlement were 
parties to this deed of: revocation, It 
dealt with the whole property described 
in the first deed and Government Pro- 
missory Notes of the face value of 
Rs. 10,000, ' 

Dhunbaiji died in I89r and  Rustomji 
in 1893: Rustomji left a widow Manekbai, 
who died in 1897. She left a Will ünder 
“which her daughter Gulbaiis the residuary 
legatee. Dinbai, widow of Bvramji, Te- 
married during the interval. She died in 
Igorleaving het second husband and child: 
ten by the second husband. Framji died 
in 1908 leaving his widow Havabai, who 
died in 1918, and a són Dadabhoy and a 
daughter, Hirabai, dulji died in 1920 
leaving a widow, Meherbái . 

The original trüstées were succeeded by 
different trustees as detailed in pata- 
graphs i2 and 13 of the plaint. The 
pldintiff No. 3, though one of the trus- 


tees, is intere sted in his own tight under 
The other’ trustees seek the 


these deeds. 
directio 
minist 


of the Court 
tien of the trüsts, 


as to.the ad- 


Defendant “No, 1 is tlie sister of 
Didabhoy and is interested like her brother 
in the estate under the Second deed. 
Dsfendants Nos. 2 und 3 are thé daughters 
of Rustomji but their interests are not 
identical so far as Marelgkai’s share is 
concefüed : defendant Nó. 4 is Meherbai, 
the widow of Edulji. 

The other defendants Nos. 5 to 9 aree 
the second husband and children of Dinbai, 
The Originating Sv mmons was taken out 
in Dscember 1921. "hé quéstions rdiséd 
et the hearing 
suminons are as follows:— 

(1i) Whether ona true construction of 
the deed of August 13 879 the three 
Sons of Rtstomji Dadabhcy Cama after 
the death of their father,  Rustomji 
Dadabhoy Cama, took the trust propérties 
absolutely in equal shares, as tenants-in- 
coinmion or whethet they were entitled to 
a lifeihterestin the said properties? | 

(2) Whether the trusts created by the 
deed of 1879 are validly revoked and 
whether the deed of 1888 is a valid trust 
deed ? 

(3) Whether the claims of defendants 
Nos, 3 and 5 to 9 td the immoveable 
properties comprised in the trust deed of 
187g ate barred by the law of limi- 
tation ? 

(4) Whether the words “ the said trust 
property’’, where they appear in the 
following passage of the deed of revoca- 
tion and re-settlement of Juiy 10, 1888, 
refer to the whole of the trust estate 
or to the share therein only of the grand- 
son of the settlor dying without issue, 
viz., ‘And if either of them the said 
Framji Rustomji Cama and Edulji Rus- 
tómji Cama shall die without issue then 
and in such case tbe said trust property 
shallgo toand be divided between the 
sons and daughters, &c:?” 

(5 In what propoitións the income 
accruing up to the death of Edulji ought 
to have been distributed among the pa. rlies 
entitled thereto ? 

(5) Whether the widows of Framji and 
Edulji took absolute interest under the 
gift over contained in the deed of 1&8 
or for widowhood only or at all? 

The learned Judge came 


elus'on—(.t) that the three sons of 


Rustomii took abselutely thé trust pIo.. 


and now stated in the, 


to the CÓ Te : 
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perties after’ the death of Rustomji in 
equal shares as tenantsin-com mon : 

.(b) that the deed of 1879 was. not 
revocable but the interests ^ of the con- 
senting parties only were validly settled 
under the deed of 18858; but the interests 
of. the heirs of Byramji, not parties to 
the deed, t.e., Dinbai (the. widow) and 
*Manekbai (the inother), were not affected 
thereby, whose shares in the one-third 
share of Byramji were one-half end one- 
sixth of tbat'one third, 7. e., one-sixth and 

e one-eighteenth of the whole property re- 
spectively according to the rules of Parsi 
intestate succession : 

(c) that the claims of Gulbai claiming 
under Manekbai and of defendants Nos. 5 
to 9 claiming under Dinbai under the decd 
of 1879 were not time-barred: and 

(d) that the words “the said trust 
property " in the particular clause of the 
deed of 1888 meant the whole trust prop- 
erty, including the Government Promis- 
sory Notes, with accumulated interest 
effectively settled by that deed. 


© As regards question 5 it appears that 
the question of the distribution of the 
income of the trust property was left 
over for decision hetealter, put at the 
hearing ofthe appeal to-day the question 
has been put ina definite form, and itis 
clear that the point as thus stated can 
be dealt with by tis, 

. As regards the 6th question, though the 
opinion of the learned Trial Judge is in- 
dicated in the judgment, the point does 
not appear to have been specifically 
‘raised. 

From this judgement Dadabhai, son of 
Framji, has appealed, and Meherbai, the 
widow of Edulji, has filed cross-objections. 
All the questions have been argued before 
us on behalf of all the parties according 
to their -respective interests. 

- I shall deal with these questions in 
the orderin which they are stated. 

As regards the first ‘question, the 
material passage in the deed of 187g isas 
follows :— 

* “Upon trust for the seid Dhanbeiji Jor 
and during her life. and after the decease 
*of tHe said Dhanbaiji widow, upon trust 
for the said Rustomji....andafter his de- 
«ease upon trust for his sons and their 


male heirs absolutely i in equal shares and 
proportions as tenants-in-common." . 

It is urged on behalf. of the appellant 
that the use cf the words “ male heirs" 
imposes a limitation upon the interests of 
the sons of Rustomji and in support of 
the contention reliance is placed upon 
the clause about maintenance in the 
deed. 

Looking at the main daue without 
reference to the maintenance clause, I do 
not feel any doubt that the estate given 
to the sons of Rustom]i is ab soluteand not 
limited. The tise of the express’on "maie 
heirs" Means no limitation upon it, "The 
words “absolutely in equal shares and 
proportions as tenants ir-common'' appear 
to me to negative the idea of any limita- 
tion upon the estate given to the sons of 


Ftamji. 
Further, the use of the words “male 
heirs" does not import any limitation. 


According to the rule of construction laid 
down in section 84 of the Indian Succes- 
sion Act as to Wills, such. an expression 
in & Will will be rejected as having no 
effect in the absence of any ind'cation of 
a contrary intention. I do not see:any 
reason why a different effect should be 
given to that expresson in a deed. It 
may be that under the English Law 
there is some reason for interpreting the 
same expression differently when used in 
a Willand ina deed. I express no opinion 
on that point. But I do not see’ any 
reason for such differentiation undet ‘the 
Indian Law. Apart trom that if the ex- 
pression is taken literally, it will create an 
estate which is anomalous end uncertain in 
its operation. It will include male heirs 
among collaterals and exclude females in 
the descending line. No authority has been 
cited to show that such a construction 
is permissible. On the contrary it appears 
from Doe d. M'Kenzie v. Pestonji (x), 
decided so far back as 1852 by Sir 
Erskine Petry, C. J.. that the grant to 
*master builders and their sons” and to 
“their family and descendants" was held 
to be an absolute estate; and the ` con- 
tention of the son of the grantée that 
the alienation by the grantee was invalid 


(1) (1852) Perty O. C. 531 at p. 534; Nga: Dee 
(o. 8.) 485. 
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, was disallowed. Though it was a grant 


. "^ by the Crown it was held that it -did not. 


"create an estate tailand that no revertion 
to the Crown was resetved. 

Further even according to English Law 
“the use of this expression in deeds im- 
ports no limitation. As pointed out in 
. Williams on Real Proporty at page 9o 
(21st dition) and Norton on Deeds; 
pages 305, and 306, Edition of 


takes the fee simple. 


Instly, I do not thinkthat the words 
cused in the maintenance clause curtail in 
any way the absolute estate to the 
sons of Rttstomji nor: do they indicate 
-any intention to the contrary. I do not 
think that the clause was intended to 
have or that it can have any such effect 
‘even if it. be construed ag suggested by 
‘Mr. Coltman on behalf of the appellant. 
But in fact it appears as if the clause 
has been copied from some precedent 
without any relation to the requirements 
of the deed in queston. I do not 
think that infact. anything more than 
"the sons of  Rustomji" is meant by 
the. expressions “the heirs male" and 
“his:or’ their male heirs" used in that 
clause. I hive not considered it neces- 
sary: to quote. the clause here. It is to 
be found at ‘the top of page 4 of Part 
WII of the paper-book. Even assuming 
that, forthe purpose of maintenance and 
education, if any son of Rustomji died 
leaving a minor son that minor son would 
have a legal right to claim some interest 
in the share of hisfather at the discte- 
fion of the trüstees, I do not think that 
it -could be said to curtail the gift to 
the sons of Bustomji in the prior clause 
which I have already dealt with. On the 
contraty it would be. rejected as being 
repugnant to the absolute gift in the 
prior: clatise in favour of the sons of 
Eramji, if the clause as to maintenance is 
read in that sense. I- think, therefore, 
that tbe-view of the learned Judge is 
tight and tre appellant's contention must 
be disallowed. > . . 


aining portion of the judgment is not- 


TThe X. | t 
materialfor the purposes of this report.] 


Marten, J.—This is an appeal from the 
judgment. of Mx. Tuatice Kanga on an 


1906). 
under a gift to A and his male heirs, A- 


Originating Summons taken out by the 
then plaintiffs as trustees, and askin 
the following two questjons, viz..— . 

(x) On the true and proper construc- 
tion of the deed of settlement of August 
13, 1870, and the deed of revocation And 
appointment, dated July 19, 1888, who 
are entitled to the immoveable properties 
set out in the said deeds and in what 
proportions ? . 

(2) Who are entitled to the funds 
mentioned in the deed of revocation and 
appointment and the accretious thereto 
and in what proportions ? 

Unfortunately, the parties have given 
the Court a good deal of turfnecessary 
trouble by disregarding ordinary rules 
of procedure. In the first place, mere 
general questions like these should not 
be asked, when specific questions can 
easily be framed. See Im re Harman, 
Lloyd v. Tardy (2). Accordingly, we 
directed the” Originating Summons to be 
amended so as to ra'se the exact questions 
which the Court was asked to decide. 

‘Nor should the third plaintiff have 
been joined as such. I! is true that 
he is one of the trustees, but h's interests 
as a beneficiary are distinct and sub- 
stantial, and cannot be represented by 
any of the other parties. This is ex- 
emplified by the fact that he is the 
sole appellant. Thereis the further d'fficulty 
that, speaking generally, co-plaintif/s 
cannot sever at the trial but must 
appear by the same Solicitors and Counsel, 
Accordingly before ts the proceedings 
were amended by striking ont the ap- 
pellant as the third plaintiff and adding 
him asthe tenth defendant. The original 
draftsman of the plaint and Originating 
Summons had falles into the opposite 
errorof making the appellant both a plaintiff 
and defendant, although Sir Lawrence Jen- 
kins had long ago pointed out that this 
cannot he done. Rustomji v. Pur 
shotamdas (3). The Trial Court remedied 
this mistake, but unfortunately the amend? 
ment then made was to strike out the 
appellant .as defendant No. ro, „ant to 
retain him as plaintiff No, 3. Hence 
the further amendment ordered by us. 


(2) (1894) 3 Ch. 607 at p. 614; 63 IJ; Th. 822] 
8 R. 549; 71 I, T. 401: 


(3) 25 Bz 606; at pi 6121 3 Bonn In Ru 9373 
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Then the preparation of the paper barred by limitation orotherwise. Thatise 
book leaves much to be desired. It for the Court to decide. “The trustees 
does not contain the foimal order of should not take sides. 


‘the learned Jude: and it now appears 
that the order was’, never :drawn up, 
ayd that we were allowed to hear 
this appeal without our attention being 
drawn by any body to this material 
omission. Theeexplanation now given to 
us is, that this was thought unnecessary, 
because, after the question of construc- 
tion was decided in the Appellate Court, 
the Trial Judge would decide certain 
further subsidiary points, It is, however, 


elementary practice both on the Original: 


Side and in the English High Court 
that an appeal lies not from what a 
Judge says but frém what he orders, 
and that what be orders is to befound 
in the sealed or signed formal order 
which is entered in the records of the 
Court, Apart then trom urgency of 
some special ground, no appeal should be 
determined without the production of the 
formal order under appeal. And, in my 
opinion, there was no adequate excuse 
in the present case for departing from 
this well established practice. 

So, too, the notes of hearing before 
the Tr al Judge were not printed. Con- 
sequently one cannot tell what has been 
put in evidence and what not. All one 
can say is that the alleged Exhibit 
numbers in the paper-book do not 
correspond with theactual Exhibit marks 
on the documents produced to us. We 
have taken steps to put all these matters 
in order, and also to supplement the 
evidence by a pedigree and by two deeds 
of appointment of new trustees, but. in 
my opinion this isnot work which Ap- 
pellate Judges should find it necessary 
to do. eG 
One other matter I will mention. No 
doubt in course of time practitioners 
in‘ this Court will get more familiar 
with the procedure by Originating Sum- 
mons ; but with reference to paragraph 15 
of the plaint, I think the better practice 
‘is ngk to plead Counsel’s opinions. In 
general, “they areno more relevant on an 
Originating Summons than they are in 
an Ordinary suit. So, too, as regards 
paragraph er, trustees should not submit 
that certain benéficiaries of theirs are 


Turning to thefacts, the parties to the 
suit are all Parsis, and the dcedsin ques- 
tion were settlements executed. by Dhun- 
‘baiji, a Parsi widow, in favour of herself 


Anda her only son Rustomjiand remoter 


is-ue and others, ‘The settled property is 

all in Bomtay, and is stated by Counsel 

to be now worth some twelve lacs. We 

ate entitled toknow the exact position of 

her family at the -dates of these two deeds, 

and accordingly we directed à pedigree to 

be putin to supplement the evidence in 

the Court below. This pedigree shows 

that at the date of the 1879 deed Rust- 
omji had three sons Framji, Edu, 

aud Byramji, and two daughters, Ratan- 

bai and Gulbai. Framji and Edulji had 

both married, but had no issue: Edulji 

and Byramji were both minors. At the 

date of the 1888 deed, Byramji bad died. 
a minor without issue, leaving a minor 
widow Dinbai. Framji bad meanwhile 
had two children, viz., the appellant and 
Hir.bai, the first defendant; Edwuji bad 
no issue, The subsequent events were 
that Dhuntaiji the settlor, died in 189r, 

Rustomji her son in 1803, Fremji her 
grandson in 1908, and Eduljt hersurviv- 
ing grandsonin 1920, Framji had only 
the above two children, viz., theappellant 
and his sister, Hirabai. Edulji never had 
any issue. Framji’s widow, Hawabai, pic- 
deceased Edulji, but Eduiji's widow, 
Meherbai, is still living, and is defendant 
No. 4. Byramji’s widow Dintai died in 
I90I, and his and her interests are repre- 
sented by detendants Nos. 5 to 9 who 
are her second husband and her children 
by him. Rustomji's daughters, Ratanbai 
and Gulbai, are still living, ard are 
defendants Nos. 2 and 3. Rustoinji’s 
widow, Manekbei, died in 18097, and her 
interests have passed to hir daughter, 
Gulbai, defendant No. 3. 

On the first point raised on. the Origi- 
nit'ng Summons the decision of the 
leatne ed Judge was as follows:— 

‘The first question is, whether on a 
true construction gf the deed of Anst I3, 
1879, the three sons of Rustomji Dadabhoy 
Cama, after the death of their’ father 
Rustomji Dadabhoy Cama,’ took’ absolutely 


Vcl, 7 ») 
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the trust properties in equal sharés, as 
. te#ants-in-comimon, of whether they were 
only entitled to a life-interest in the said 
properties. 

" The trusts as regards the said three 
sous of Rustomji Da dabliog Cama are as 
follows :— 

* From and after. hi$ (Rustomji Dada- 
bhoy Cama} decease, upon trust for 
his sons and their male heirs absoiutely in 
equal shares and proportions as tenants- 
in-commón, 

“ It has not been contended before me 
that Parsisin the Island of Bomb&y are 
riot subject to English Law generally and 
that the English Law does not apply to 
this cdse. According to English Law, a 
gift or devise to a man and his heirs 
gives him the fee. The words “his heirs 
or his male heirs” are regarded as words 
of limitation and not of purchase, They 
ate not taken as confetring any estate on 
the heit, but simply as showing or mak- 
ing Out the estate the ancestor takes. 

‘On thé construction, thorefore, I hold 
that the three sons of Rustomji Dadabhoy 
Cama took absolutely the trust properties 
after the death of their father in equal 
shares, as ten. ints-in-common,” 

I conctrin the result whicb the fea med 
Judge arrived at, but for somewhat di ffer- 
ent reasons. ‘The teal difficulty arises 
here ftor thé maintenance clause ‘which 
tins i 

“ Provided...that from and after the 
decease of the said Rustomji if the. sons 
cf the said Rustomji or the heirs male of 
any of thém shall be under the age of 
éightéen years then...it shall be lawful 
for the trustees., „during cvery such 
minority: to feceiya the rents...of the... 
heréditements and premises..or the share 
óf slates theréin  respestively to which 
$üch infant Son or sons or his ot thelr male 
helys shall be $0 entiiled as aforesaid and to 
pay and apply the same or., pait thereof... 
for...the mainténance and education of the 
persott aforesaid for the time being under 
the age of eighteen years.” 

Then followsa trust for accumulation of 
the surplus rents and” to stand possessed 
x» upon the trusts therein declared 
'" coficerning the trust premises or the 
shite or shares therein from which the 
same shall have respectively proceeded,” 


"Halstury, Vol. XXVIII, p. 673) 


Now this maintenanse clause contem- 
plates the heirs male of a son 
being '' entitled" to a share urder the 
trusts of the settlement., If, however, the , 
true view is thatthe son takes absolutely 
then his share would pass either to his 
assigns inter vives, or on his death to hae 
devisees or his heirs general. In uno event, 
therefore, wctüld the heirs male as such take 
the son’s share. Further, if*they took at 
all, they wouldtake as on the intestacy 
of the absolute owner (viz., the son), and 
notas persons “entitled” under the trusts 
of the settlement. Further, this limita- 
tion to the sons and their male heirsmay 
be contrasted with the limitations else- 
where in the deed to the trustees and 
their heirs. 

It is consequently aft ued that this main- 
tenance ciause must Le reid along with 
the main clause quoted by the learned 
Judge, and that these two clauses when 
read together show an intention on the 
part of the settlor that the heizs male 
shotüld succeed to the sons. Assuming, 
forthe saku of arcument, that that is 
so, I fail to see how the settlor's alleged 
intention can be carried out except by 
construing the limitations As conferring 
an estate in tatl male. But this proposed 
construction raises many difficulties end 
to my mind thcy are insuperable. In the 
first place, evenif this was an English 
deed of settlement, the gift is to the 
" sons and their male heirs’ and not to 
"the sons and the male heirsof their bodies'' 
Nor ere there any other provisions con- 
fining this male heirship to descendants 
of the sons, Consequently, the first requisite 
fof an estate tail is wanting, As is put 
in Coke upon Littleton, 9 b: “Ifa man 
devise land to a man e£ sangutno suo, that 
is & fee simple; but if it be semini suo 
it is an estate taile” [see Ililstury, Vol. 
XXVIII, p. 767, note (Ah) The word 
' devise" there means by deed. In those 
old days its tse was not confined to 
Wills as nowadays, 


+ 

The cy-pres doctrine is an instance of 
how tnis may sometimes te dome (see 
Azother 
example will be found in H.dsbury, Vol. 
XXVIII, p. 764, where itis sai "he 
context may show that by * helte’ was 
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.meant ‘heirs’ of the body, so that an 
estate tail only is created.” 

Next, if onc confines the limitation to 
male heirs genetally, this limitation as 
-such is unknown to the law, Under Eng- 
lish Law in 2 deed a gift to a man and 
his heirs confers an estate in fee simple: 
and a gift to a man andthe heirs of his 
body or the heirs male of his body 
gives him ane estate in fee tail or tail 
male as the case may, be. But a 
gift to à man and his male heirs is an 
attempt fo create an estate unknown to 
the law. Consequently, EnglishLew rejects 
the word “male” as being repugnant, and 
-construes the gift as if it were to the 
man aad his heirs simpliciter, viz. as a 
giftin fee simple (see Norton on Deeds, 
. page 305, and Williams on Real Property, 
22nd Edition, page 148.) 

Another example will be foundin Peer- 
age cases. Thus the limitation in the 
: Letters Patent must be tothe future heirs 
.of the patentee and the limitation must 
,be one known to the law. The usual 
‘limitation is to the heirs male of the 
body. But, as stated in Halsbury, Vol. 
XXII, p. 268: ^ A limitation to heirs 
male, as dis[inguished from heirs male of 
the body, is void in England, but not in 
.Scotlahd," [See also Wiltes Claim of 
: Peerage (41.] Then at  Halsbury, 1b. 
"page 259, it is said: “A peerage is an 
Ancorporeal hereditament, inalienabie ard 
descendible according to the words of 


"limitation contained. in the grant. A 
imitation to a man ‘and his heir 
wiji not carry it to collateral heirs. 


For the purposes of descent, therefore, 
, this limitation is practically equivalent 
to 'beirs of the body.” It can be 
understood, therefore, that.in a Peerage 
‘ease there would be a strong reason for 
construing the limitation as one to tke 
heirs of the body, for otherwise the 
limitation would practically fail. That 
teason does not, however, exist in English 
Lawin a grant of land by deed similar 
to the one we have to deal with. 
Such a grant of iland would vest an 
absolute estate in fee simple in the 
grantee, ° 


Po es x 
.(4) (1869) 4 H: In 126i 


and may they always. remain so. 


and to refer to the Statute De 


But English Law draws a te eh 
between gifts by deed and gifts by Will. 


In an English. Will there is authority to 


show that a devise to a man and his 
male heirs would be construed as giviüg 
an estate in tail male [see Williams, on 
Real Property, 22nd Edition, page 259; 
Theobald on Wills, yth Edition, page 
400. and see Crumpev. Crumpe (3) - 
But in the ptesent.case we have to 
deal with 2-deed. If then one, applies 
English Law to the “present settlement, 
the word “male” in the main gift end 
alsoin the maintenance clause would -1 
think be rejected. And this construction 
would be aided by the word ‘ ‘absolute- 
ly” in the main gift. Under those cir- 
cumstances the main gift would confer 
an estate in fee simple, and ia my 
opinion the maintenance clause quoad the l 
heirs would be rejected as being tepug- 
nant to the prior absolute gift. 
But the difficulties of the appellant do 
not stop there. The settled. land is 
Indian land and must devolve ° according 
to the lex loci, But estates tail or.in 
tai! male are unknown to Indian M 
0 
introduce into this country the mixed 
Common and Statute Law on the subject, 
Donis 
and to recoveries, and fines, disentailing 
deeds and protectors of settlements would 
indeed be a calamity. I am, there- 
fore, unable to concur in , the view of 
the learned Judge that Parsis are subject 
to Enslish Law generally, and that 
English Law applies to this case. In 
my Opinion novel estates unknown to 
the law of India can nO more - be 
introduced into Bombay by Parsi settlors 
than they can be by Englishmen or 
Hindus. As was pointed: out by Mr. 
Kania for defendant No. 2 the illustra- 
tions to section &4 of the Indian Suc- 


cession Act, make it quite clear that in 


Wills. governed by that Act, gifts which 
under English Law would ‘confer -an 
estate tail confer under Indian Law an 
absolute estate. A fortiori, the refore,' the 
same result would-follow in a. settlement 
HS by. deed and not by Will So 5 in 


(5) (2900) A A, S 122i 69 I. j. P. e 7 82 Ls T 
I30; 
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effect, both under Indian Law as,wcll as 
uüder -English Law, the resuit would 
be the same in &.sefttlement effected by 
deed and not by Will, viz., an absolute 
estate. 

: I, therefore, reject entirely the - sugges- 
tion that the sons took an estate in tail 
male, -° 2 2: l 

I also reject -the applicant's argument 
that on the death of'Rustomjiiin 1893, 
tthe persons to take were a class to be 
ascertained at that. dete, and consisting 
of (a) his then surviving sons, and (b) 
‘sich of their heirs presumptive then 
living as were male. This, contention 


appears to me to be -a hopeless one. | 


For one thing, it introduces the element 
æf: survivorship -of “Rustomji, which the 
Settlement itself does not stipulate for. 
For another, 1t gives part of the property 
o: persons who on nó construction of the 
settlement can possibly take as specified 
beneficiaries. Heirs presumptive ate not 
necess@tily:.the heirs at law. Nemo est 
hoeres viventis. 

Question (7) will accordingly be answer- 
ed by declating that the three sons took 
the trust property comprised in tbe 1879 
deed absolutely in equal shares as tenants- 
in-common, 

[The remaining portion of the judgment 
is not material for the purposes of this re- 
port—Edq]' - wr ie, me 

ZR. < Order accordingly, 
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ALLAHABAD HIGH COURT. 
First. APPEAL FROM ORDER NO, 58 
. OR 10922, 
: October 24, 1922, 
Present:—Mr, Justice Piggott and 
' Mr. Justice Walsh. 
. DURGA PRASAD —DEFSNDANT— 
APPELLANT 
' DOT SOS 
, HET RAM AND oTHERS—PLAINTIFES— 
un RESPONDENTS. 
Civil Procedure Code { Act V of 1998), O. I X, 
(f. 13—BHEx parte decree, application to sei aside— 
Adjournment of suii— Notice to parties—Court, 
duly of. 
- W a Court finds it necessafy to adjourn 
a pênding suit, itis part of the duty. of the Court 
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to see that the date fixed for the adjourned 
hearingis commun cated to the parties concerned, 
or tother legal repre entatives or, at any rate, 
to such of them as are present or represented in 
Court when the adjournment takes place. [p. 92, 
col. r.]. . 

A Ld for partition “was compromised and 
a preliminary decree was passed in accordance 
with the compromise. A Commissioner was also 
appointed to make a report as to the &ctual 
division of “the property. On the date fixcd for 
the consideration of the Commissioner’s report 
one of the defendants, who had no notice of 
the date, was absent and an ex parte decree was 
passed against him ; ® 

Held, (1) that in the absence of notice of the 
date of hearing to the defendant an ex parte 
decree should not have been passed against 
him; jp. 02, col. 1.) 

(2) that the absence of notice was a sufficient 
cause for setting aside the ex parte decree. [p. 92, 
col. 1.1 ° 

First appeal from an order of the Sub- 
ordinate Judge, Aligarh, dated the oth 
December 1921, 


Mr, Panna Lal, for the Appellant, 


JUDGMENT.—tThis is an appeal arairst 
an order refusing to set aside an ex parte 
decree. We have had to hear the appeal 
e% parte, the respondents havirg entered 
nO appearance. So far as we can 
ascertain from the record before us, the 
appellant has a very strong case, The 
stit was one for partition and the 
parties had compromised it, to -the ex- 
tent, that they hed agreed upon the 
form of the preliminary decree to be. 
passed. What was left tor the -Court to 
“do was to carty out in detail the division 
of the property concerned in accordance 
with the terms of the preliminary decree. 
There was property situated in -two 
. different districts to te dealt with, and 


. certain arrangements were made for the 


partition of the property in the Morad- 


“abad District to be carried out on-com- 


mission, After sundry adjournments, e 
definite date, namely, 20th December 
1920, was fixed for the return of tke 
ComMissioner’s report and, no doubt by 
implication, for the consideration of that 
report by the Court in the prezence of 
the parties. So faras the record shows, ` 
neither Durga Prasad ror lis Pleafer 
feceived any notice of the fact that 
this date had been fixed. Durga *Praghg 
was absent on that date and, in his 
absence, 4 final dectee for partition was 


. drawn up against which Dugas Prasad 
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eontends that ‘he has valid objections 
to offer, When he app'ed to have the 
ex parle decree set aside and his objec- 
tions judicially considered, his application 
wads rejected. The @nly reason given is 
that Durga Prasad, as a party interested 
in the suit, ought to have kept himself 
infofmed of all dates which the Court 


might fix for herring. It is true that in. 


the order under appeal the learned Sub- 
ordinate Judge has also remarked that 
Dufza Prasad produced no evidence to 
eorrobotate his own sworn statement that 
he did not know that the partition suit 
was dowa for hearing before the Court on 
ihe 20thof December 1920. Itis not easy 
to see what oral testimoay Durga Prasad 


could havé produced in support of tliis, 


negative assertion; but what mekes the 
appellant’s case haider is that thé Court 
below has actually, believed his staté- 
ment, The learied Subctdinete Judge 
records his finding that Durga Prasad did 
not in fact know that the goth of December 
1920 had been fixed for the hearing of 
the suit, though he still maintains that 
for this Durga Prasad was to blame. We 
are not prepared to endorse this view. 
When a Court finds it necessary to ad- 
journ à pending suit, it is part of tbe 
duty of the Court to see that the date 
fixed for the adjourned: hearing is com- 
municated to the perties concerned, or to 
their legal representatives, or, at any 
rate, to such of them as are present or 
represented in Court when the adjourn- 
ment takes place. In the present instance 
there have been a number of orders of 
adjournment and the record shows that 


the successive dates fixed were communi-. 


cated to the Pleaders representing parties 
otlier than Durga Prasad. Why or how 
the Court failed to communicate these 
orders to Durga Prasad or his Pleader, 
the tecord does not explain. Under the 
circumstances we think Durga Prasad has 
shown sufficient cause for hig failufe to 
annear on the date on which the Court 
finally disposed of the suit. We think he 
wis entitled to have the ex parte decree 
set aside and any objection which he had 
i$ offfr bo the partition proposed by the 
Commiss/oner appcinted by the Court 
taken into consideration and judicially de- 
` termined We allow this application, We 
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Set aside the order under appéal and in 
lieu thereof we pass an order setting aside 
the final decree for partition passed by 
thé Court below. The record will be fè- 
turned to that Court in order that the 
pritition suit may be re-admitted on to the 
pending file and taken up at the precise 
stage which it had reached when the 
case was called upon on the 20th of 
December 1920: A further date should 
be fixed of which proper information iş 
given to all the parties concerned, arid, 
on that date, the parties should be heard 
in respect of any objection which they 
may take to the manner in which it is 
proposed to carry out the preliminary 
decree into final effect. As this appeal 
has been heard «ew parte, We leave the 
costs of this appeal, including fees oh 
the higher scale, to be dealt with by the 
Court below when it passes its final 
decree. ! 

“d, K, 

- Application allowed: 


UN BAM 


_ BOMBAY HIGH COURT. 
Wirst Civi, APPEAL NO. 31 OF 10921, 
February 21, 1923. 
Fresent-—Sir Norman Mecleod, KT., 
Chief Justice, and Mr. Justice 
Crump. 
MAHADEVAPPA allas CHANSOMAPPA 
DESAI—PLAINTIFF—APPELLAN?T 
os versus | 
KASHIRAO bin SOMAPPA AND: OTHERS 
DEFENDANTS Nos. i TO 6, 8 AND 9 


~—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. II 
Expl, I V—Res judicata—Causes of action differ- 
ent— Amendment of plaint, refusal to allow, effect 
oj— Rindu Law—Custom—Primogeniture, rule of 
—Deshgat vatan=Burdéei of  proof— Ismparti- 
biiy——Pressumphon. 

Plaintiff sued to recover his share in his 
father’s property under a partition effected by 
the father in his lifetime and under the father’s 
Will, At a late stage of the suit he applied for 
leave to amend thé plaint and ¢latim partiticn 
in the alternative. Leave to amend was refused 
and the suit was dismissed on the ground that fhe 
partition effected by the father was unc qnal and 
unfair. Plainti£f subsequeütly sned IA parti- 
tion of the property ; "T 
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Held, that the  plaiatiff's claim to partition 
was not res judicata inasmuch as 

(a) the causes of action in the two suits were 
different andthe plaintiff was not bound to claim 
-Ppartitionin the alternative in the earlier suit; [p. 
94) C's Ee i: ; t 
'' (b) the pleintiffs failure to claim partition in 
the eatlier suit was due to the action of the 
Court in refusing. leave to the plaintiff to amend 
the plaint. , [p. 94, col. 1.] 

Where a certain claim is omitted from the plaint 
and. the, plaintiff realising his mistake before ihe 
Tecord. is closed asks forleave to amend; which is 

refused, though the omission of the,claim from 
.the plaint is due to the plaintiff, the rejection of 
the prayer for amendment is the direct cause of 
the omission, of the claim from the suit. [p. 94, 
col.1.]  . 

Tus question whether a Deshgat is impartible 
and subject to the rule of primogeniture must be de- 
term.ned in each case, butin the Southein Maratha 
country, a Deshgat Vatan almost always des- 
cends "according to the rule of primogeniture. 
- [p- 94, «ol. 2.) 

Jimmaugayda vw. Rangangavda, (1878) P. J. 
240; Adrishappa v. Guriyshidappa, 4 B. 494; 7 I. 
A, 162; 4 Sar. P. C. J. 154; 3 Suth P. C. J. 757; 
4 Ind. Jut. 421; 3 Shome L. R. 20672 C. L. R. 1; 
2 Ind. Dec. (N. 8.) 338 (P.-C), followed. 

In, the case of an ancient Deshgat Vatan in 
the Southern Maratha country which has never 
been divided, lands being given. to the Kumar 
for maintenance and reverting to the eldest branch 

. when their lines of descendants became extinct, 
the Courtis justified in holding that the Vatan is 
impartible and descends accoféing to the rule 
of primogeniture. [p. 95, tol, r & 2 

Ber Crump, J.—A cüstom of primogeniture, 
if clearly proved, supergsedcs the general Hindu 
Law of descent. [p. 96, col. y] 

Sindhojiràv v. Naikojivav, 10 B.H. C. R. 228 
followed. 

Such a custom as the above, is not, however, an 
unusual feature of, Deshgat Vatans in the Southern 

. Maratha country, but it is for the party who sets 

up a custom, to establish it in each case. [p. 96, 
col, I. l 

-The best evidence of impartibility is that over 
&. long period of years there has been no partition. 
ip. 96, col. 1.) 


Appeal against the decision.of the First 
Class Subordinate Judge, Bijapur, in 
Suit No. 4r of 1018. 
| Mr. G. N. Thakor, (with him Mr, V. D. 

‘Limaye), ior the Appellant, 

. Mr. H. C. Coyaijee, (with him Mr. H. B, 

Gumaste) dor Respondents Nos. x and 8. 

y r. G. R, Madbhavi, for Respondent 
0,2. 


JUDGMENT. 

r M eod, @.$e-The plaintiff filed Suit 
NG 4k. of 198 in the Court, of the First 
Class Subordinate Judge of Bijapur to 
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recover his one-third share by partition 
of the property specified in Scheaules A 
to E to the plaint, to geta declaration 
that the alienation of the property in 
Schedule D by his father by an award 
decree in Suit No. 2 of 1906 in the 
Bijapur District Court was null and void 
after his father’s death and to get 2 de- 
claration that he was entitled to a one- 
third share in the property in Schedule E 
after the death of defendant No. 6 together 
with past and future mesne profits. 6 

Somappa his father had three sons, 
Krishnarao, defendant No. 7, Krishrappa 
defendant No. 2 and Maladeveppa, the 
plaintif During his lifetime he divided' 
the plaint property into4 shates and gave 
each of hissons one share, keeping ore for 
himself. Subsequently he willed away his 
own share infavourof his sous. In Suit 
No. 221 of 1913 filed by the Plaintiff in 
the Court of the First Class Subordinate 
Judge of Bijapur to recover his share 
under the partition and under his father’s 
Will, it was held that the partition was 
unequal and unfair so the Court dis- 
missed the suit. It was contended by the 
present defendant No. rin that suit that 
the property in suit was impartible, but 
no finding was recorded on that issue. 

With regard to the propertyin Schedule 
D, an award decree was passed in Suit 
No. 2cf 1906 filed by the plaintiff’s father 
whereby it was decided that defendants 
Nos. 3, 4 and 5 should get possession of the 
property and remain in possession until 
March 2, 1926. Defendant No. 6 was the 
mother of Somappa and the property in 
Schedule D was held by her for her life- 
time only. ‘Lhe plaintiff claimed that 
all these properties were joint family 
properties, in which he was entitled to 
a share by partition. 

The rst defendant pleaded that the prop- 
erty in suit was impartible, that thera 
was a custom in the Gani Deshgat that the 
property descended by primogeniture, the 
junior members of the family being en- 
titled to maintenance only, and this is 
the main issuein the case. It was *also 
contended that the plaintiff’s claim for 
partition’ was barred by res jwficatt by 
reason of Suit No. 221 of IyI3 in which 
the plaintiff might and ought to have 


asked, as an alternative, for pagtition, 
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The and defendant in his written state- 
ment admitted the plaintiffs claim and 
asked that his one-third share should be 
awafdedon the partition. Defendant No. 5 
claimed to be in possession of thelands in 
S:hedule D undera lease from defendant 
No. 44nd thathe wasentitled toenjoy them 
in pursuance of the decree in Suit No. 2 
of 1906. Moreover the plaintiff's claim 
was barred by section 4 (a) oi the Revenue 
Jurisdiction Act asthe Collector refused to 
restore the lands to the plaintiff when he 
applied under section 5 of the Vatan Act, 

Defendant No. 6 claimed the property in 
Schedule E as her absolute property. 

I cannot agree with the learned Judge 
that the plaintiff's suit is barred by 
res judicata, 

The cause of action inSuit No. 22x of 
1913 was the partition deed executed by 
his father and there was no obligation on 
him to sue in the alternative for a parti- 
tion of the property as joint family pro- 
perty. Becertainly might have done so 
and he even asked the Court for leave 
to amend his plaint at a later stage 
but his application was rejected by the 
Court, In the first place I do not see 
myself why the plaintiff was bound to 
claim equal partition, He may very well 
have been content, if the Court declined 
to give effect to the partition made by 
the father, which was extremely favourable 
to him, to remain joint with his father, 
Secondly, if the Court refused to allow 
his amendment and referred him to a 
separate suit fcr partition; it is difficult to 
See how it can be said that the omission 


to have the question of equal partition : 


decided was not due to the action of the 
Court. If a plaintiff realises his mustake 
before the record is closed and asks for 
leave to amend, though the omission of 
the claim from the plaint was due to the 
plaintiff, the rejection of the prayer for 
amendment-would be tbe direct cause 
of the omission from the suit. On the 
question of the impartibility of the pio- 
petty as Deshgat Vatan, we had recently 
in F, A. No. 3 of 1920 to consider the same 
question with regardto a Deshgat Vatan 
in the Distriet of Belgaum. My learned 
brother, as he stated in his judgment in 
that case, Bas considerable familiarity with 
the Vataus of “these hereditary offices in 
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the Southern Maratha country and apart 
from that there is the expenence acquired 
in the cases which have come before this 
Court that the evidence is generally con- 


clusive in each case that the Deshgat 
Vatan descends according to the tule 
of primogeniture. Though as pointed 


out by the Privy Council in Adrishappa v. 
Guiushidappa (1) the question must be de- 
termined in each case whether the Deshgat 
is impartible, it is impossible to exclude 
from one’s Mind the fact thet impartibility 
is the rule rather than the exception, and as 
pointed out by this Court in Tim manga vga 
v. Rangangavda (2) evidence is admissible to 
show that the custom existsin other families, 
not as being In any way ‘conclusive by 
itself, but as assisting to show that the 
custom set up in the particular. case be- 
fore the Court was not an unusual one in 
the district in which the parties resided. 
The evidence in this case is all an the 
side of the rst detendant. . As plaintiff 
was unable to prove any previous partition 
in the family, he could only rely On the 
fact that his fatber had attempted to 
divide the property. But considering the 
inequality of the division he made, it would, 
appear as if he kad attempted to divide 
the property before his death as if it were 
his own instead of dividing it as if all 
were equally entitled as members of a 
joint family. : 
The rst defendant relies on the various 
exhibits which have been put in from the 
records of the Inam Committee; Exhibit 


748 is the statement made by Kasappa, 


father of Somappa. The eatliest sanad he 
produced was granted in 1077 Hijri 
1666 A. D, and asin 1855 the whole of 
the Vatan was entered in Kasappa’s name 
that is evidence that the Vatan had. never 
been divided. That, of coutse, would not be 
sufficient to prove impartibility, but there 
is considerable body of evidence to show that 
when there were opportunities for division 
no division was made, and that at various 
times lands were giver to the Kumars. or 
members of the junior btanches of the 
family for maintenance and not as’ Te- 


(1) 4 B. 4947 7 L A. 162; 4 Sar. P. C. J. Qs4t.5 
Suth P. C. J. 7575 4 Iud. Jur. 421; 3 Shome TA -Ri 
206; 7 C. L. R. 11 2 Ind. Dec. (N, 8. 838 (P, Cy: 

(a) (1878) P, J. 240. ; 
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ptesentiiig . their. shares. Exhibit 149 is 
the pedigree of the family produced from 
the records of the Inam Committee, 
Ist defendant detailed in his evidence 
how lands were given: to Bhaubands for 
maintenance, and. what Jands were in 
the possession of living Bhaubands. He 
Seid in cross-examination that such lands 
,wete to be.contiaued to the Bhaubands 
‘till the line of male decendants become ex- 
“tinct when they reverted to: the. Desai. 
‘He was willing to give lands to the 


plaintiff and defendant. No. 2 for main-. 


tenance, Witnesses (Exhibits 119 and 120) 
‘Kshtriya Desais of Achali and  Patalkal 


State deposed as to the custom of impar-. 


‘tiblity existing. in their families. Exhi- 
bits 121 and 122° were acquainted with 
the family in suit 
the fact that lands were given to the 
Kumars for Maintenance: 
Bhimrao,:one of the Kumars. He was the 
great-grandson of Kallappa, brother of 
Narsappa Naik in Exhibit 149 and had 
fourlands in his possession which 
given to his ancestors, though 
examination he said- they were 
his father by. Soma ppa.. 


in Cross- 


This witness’ S 


name appears in Exhibit 116 which was a` 


list of survey number eiven for enjoyment 
to Kumars ‘purporting to have been written 
by one Venkaji ‘Krishna: and was Exhibit 
105 in Suit No. 221 of 1973, Venkaji, 
who is now dead, was examined in: that 


ag Exhibit 139 under section 32 of the 
- Evidence Act. 
© That evidence was very “important as 
Venkaji was the mukhitar of Someppa. 
Aop.llant's Counsel contended very strong- 
. ly that his statement and the list were 
inadmissible in evidence, bat itis difficult 
to . see how they can be excluded. Ven- 
kaji was called by the plaintiff in Suit 
. No. 22x of r9r3 to prove the will made 
. by Somappa and was apparently hostile to 
.defendant No.1. He rad toadmit, however, 
In’: cfoss-examination that lands. were 
given to the Kumats and that he had 
written the list Exhibit 105. 
ax uL. fhink that- as the suit property is 
Very ancient Deshgat Vatan in the 
, Southern. Mahratha country. which has 
y "never. baen P imt: lands. being. given to 
‘the Kumas or maintenance and reverting 


^ 
* 
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The. 


and deposed to 


Exhibit 131 was. 


had been . 


given to 


.Desais or Deshmukhs 


country is & 


a 


to the eldest-branch when their lings of 
descendents became extinct, the learned 
Judge was justified iu holding that it 
was impartible. I think that the appeal 
fails and should be dismigsed with costs. 

Crump, J.—The parties tothis suitare the 
three sons of one Somappa, and the plaint- 


iff seeks for patition of thefamily prop-" 


erty claiming to be entitled to a share 
of one-third. The property in question 
forms part of a Deshmukhi' Vatan, and 
defendant No. T who is the eldest son, 
claims that the succession 1s by lineal 
primogeniture. The only substantial 
question in the. appeal is whether defend- 
ant No, x has established the defence 
which he sets up. 

There is no possihle'doubtas to the fature 
of the estate. It was spggested in argu- 
ment that this was not a service-tenure, 
but the evidence is conclusive to the 
contrary. Though the samad is not prò- 
duced, it is clearfrom Exhibit 148 that 
Kasappa, the grandfather ot the parties, 
appeared before the Inam Qommittee in 
1855 when proceedings were being taken 
for the commutation of the Vatan. From 
his statement it would eppear that the 
original grant was made in the 16th cen- 


tury and that it was as remuneration for 


services to be rendered as hereditary Desh- 
mukhs of the Chimalgi Pargana: The wotd 
'" Chawrat" (Vide Exhibit 116) shows at 


Once the nattre of the property. The 
case and his evidence has been put in . 


matteris not open to any doubt. It is 


common ground that thelands were hele 


by plaintiff's ancestor in the capacity of 
and a Desai or 
in the Southern Mahratha 
hereditary District Officer, 
Their duties wete to collect the 
revenue in the pargana or revenue 
division, and as every one knows, the 


Deshmukh 


British "Government introduced a settle-. 


ment whereby these. services were dis- 
peused, with on payment of a judi or 
quit rent amounting to tour to six 
annas. in eVery rupee of the assess- 


ment, These settlements received legis- 


lative sanction by clause (2) of section 
I5 of Bombay Act III of 1874. The 
property continuesto be Vatan property 
wit in the meaning of section 4 of the Act, 


‘and subject to the restrictions which that 


Act or Act IT of 1886 enacts as to sucqesst®y 


bd 


maintenance only. When the practice 
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or .ablenation, Those restrictions do 
not, however, touch the point before us but 
I have thought it well to preface my judg- 
ment by these remarks in view of what 
was said in argument, 

For the pufposes of the present ques- 
tion there is, I apprehend, no distinction 
between the verious ciasses of Distr.ct 
Hered tary offices. Whether it be a case 
of a Desai, aDeshmukh, a Nadgowda, 
or 2 Deshpande, the general rule must he 
taken to be that such Vatans are ordinari- 
ly partible and impariibiity is an ex- 
ception which may be established by evi- 
ence, It has been so decided by tke 
Privy Council, [Adrishappa v. Gurushtdap pa 
(2] A custom of pr.mogeniture, if clea Tiy 
prosed, supersedes the general Hindu Law 
of descent, [Sindhojirav v. Naikojivav (3)]. 
There can, howtver, be little doubt that 
sucha custom 1s not an unusuel feature 
of these Vatans; ithas indeed been judicial- 
ly recognized by this Courtin mote than 
one instance, the latest in the case of the 
Deshgat, which came before us in First 
Appeal No. 30f 1920. It is not indeed 
surprising that this skovld beso if it is 
remembered that the lands were originally 
the emoluments of aa hereditary office. 
Nevertheless, it is for the patty who 
sets up the custom to establish it in 
each case. u 

The best evidence of impartibility is 
that over a long period of years there 
has been no partition. If at the same 
time it appears that the eldest member’ 
has succeeded to the bulk of the property, 
andthet comparatively trifliag portiens 
have beenassigned tothe younger mem- 
bers, then we have an ordinary feature 
of these Vatans, There may be a prac- 
ticein a Vatan family of long standing 
to lease the performance of the services of 
the Vatan in the hands ofthe elder branch 
and to provide the younger brarches with 
is 
the result of an established custom, it will 
not be affected even if the services of 
the Vafan are dispensed with, [Savitriava 
v. Auandrav (4), Ramrao Trimbak Deshpande 
v. Yeshvantraco Madhavrao Deshpande (5).] 
. 

) 10 B. H. C. R. 228. 


Q n. H. C. R. 224. 
(5) 19 B. 327; 11 Ind. Jur. 24; 5 Ind. Dec, (N. 5) 
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The pedigree of the family was pro- 
duced by Kasappa in 1855. He was the 
tenth holder fron the original grantee 
Kenchappa, and the heir by lineal primo- 
geniture. At that date there were many 
branches in the family Lut the bulk of 
tha estate was with Kasa pa and he says 
“The vahivat came into my hands be- 
cause I was the heir” ‘The plaintiff 
admits that so far as he knows there has 
never beenany partition in the family / 
and there is evidence that distart colla! 
teral members are in possession of sme p 
grants of land "for ma&interance", which 
are far less than would have falle en to their 
share, had the ordinary Hindu Law of 
succession been applicable. One of these, 
Bhimraya is a witness, He is the graad- 
sonof Basappa, son of Kailepra, who is 
shown as living in the pedigee of 1855. 
He says “I "have four ‘ards in my 
possession; they have bees given to me 
for maintenance. I do notknowif I have 
any share in the Deshgat Vatan.” In a 
previous sitit between she parties One 
Venkaji was called as a witness for the 
plaintiff. He is deed and his evidence has 
been placed onthe recordin this suit 
[Exhibit 139]. He was the agent of Som- 
appa the father of the parties and was 
instrumental i in drafting the partitiondeed 
which !ed to this’ litigation. He stated 
that defendant No. 1 objected on the grcund 
that the property was imparti ble. He was 
hostile to defendant No. 1. He said: “I do not 


ep tA ^ 


more than this," that is to ‘say, more 
than they actually hold. This witness 
was constrained toedmit that Exhibit 


105, now II6, was a statementin his hend- 
writing. It appears that the members 
of thejunior branches are styled “Kumars, 


and this statement is entitled “List show- 


ing the survey numbers given tor enjoy- 
ment to the, Kumars,” the statement shows 
that ifany “Kumar” dies without an 
heir the lands revert to the Desai. At 
also shows that the lands are given for 
maintenance. 

this evidence affords in my opinion 
prima di proof that therqis a family 


ant 
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usage whereby the lands of this Doshgjt 

sate held by the ellest mala momber 
alone, There is evidence further that 
this isa local usage in the case cf such 
tenures, "The plaintiff has. adduced no 
evidence whatever to the contrery and in 
my opinion the finding of the lower Court 
on the point is undoub:edly correct, 


Z, K. Appeal dismissed. 


ED ETE perma 


ALLAHABAD HIGH COURT. 
First Crviz, APPEAL No. 238 OF 1920. 


July 3, 1922. 
Present Mr, Justice Walsh and 
Mr, Justice Ryves. 

RAM DAS AND OTHERS—~PLAINTIFFS 

APPELLANTS 
Uersus 

Musammit BAS ANTI—DEFENDANT— 
RESPONDENT, 

Civil Procedure Code (Act -V of 1908), s. 
—Tvusts, public and private, 
man Dedication, proof of —Test. 

In private trusts the beneficial interestis vested 
absolutely in one ot more individuals who are, 
or within a given time may be, definitely ascer- 

‘tained. On the other hand, a public trust hus for 
-its object the members of an uncertain and 
fisetuating body, and the trust itself is of a per- 
miaent and indefinite character and is not con- 
fined wthin the imitation prescribed to a settle« 
‘ment upon a private trust. Aman can create 
a private trust by buldng a temple and an idol 
and endow ng it with funds orincome tor strictly 
private putpases, not merely retain ng the manage- 
meat and control in the hands of-h-mtself and'h s 
famly bat restricting the enjoyment to himself 
and as family or other individuals, and he may 
out of the warmth of hs heart allow other per- 
.82nS outside the original benefic aries to enjoy 
from t me to t ms the advantag?s thereby created. 
Oa the other hand, a private individual may con- 
struct oat of his private purse a private temple 
ani idol retan ng the control aud management 
in hisownu hands and in that of hs family orsome 
other selected individuals and yet so conduct 
h onself as.to provide conclus ve evidence of dedi- 
caton by implication and by conduct. Once 
he has 3a5wn his intention to dedicate, the matter 
passes oft of hs hands and the beneficiaries to 
-whom the use is ded cated have a rgbt in 
“Such: use, Where there is no express deed 
of dejfftation or document creat ng the trust, the 
Court has to depend almost entrely upon the 
history of the place andthe us r by people gens- 


4 


02 
distinction between 
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tally from time to time to decide whether i! is 
a private or was intended to be a public trust. 
[p. 97, col. 2; p. 98, col.1.] 

In construing a dedication there is a broed 
dfferenc: between condyct which shows that 
the owner of the property is giving cxpress 
permission from time to time to particular in- 
dividuals and conduct which shows that he in- 
tends certain members of a class whom he? de- 
sires to benefit to act indiscriminately witkcut 
permission, that is to say, as of right. A useful 
test fora Judge to apply tqsee whether tbe evi- 
dence satisfizs the conditions of the private 
trust, is to ask himself whether any of the ects 
testified to by the witnesses could have been pre- 
vented or penalised by proceedings for trespass. 
[p. 98, col. 2] 

Appeal from a decree of the District 
Judge, Bareilly, dated the23rd April 1920. 

Mr, Uma Shankar Bajpat, for the Appel- 
lants, ° 

Mr. S. P. Gosh, for the Respondent, 

‘JUDGMENT.—We have come to the 
conclusion that the learned Judge has 
misdirected himself in this case as to 
what really isa public trust and that 
he has failed to appreciate the strong 
points in the evidence. The respondent 
has not been represented, but perhaps 
in view of the overwhelming character 
of the evidence it is not surprising. The 
suit is .brought alleging that a certain 
temple and idol constituted a public 
trust, having been built and dedicated 
for the useand benefit of the Hindu 
public. That it was built and dedicated 
by the original owner out of his private 
purse, and as his private property, to 
be used for religious pu poscs, there 
can be no doubt whatever. No doubt 
also a man can create a private trust 
by building a temple and an idol ani 
endowing it with funds or incoue for 
strictly pri ate purposes, not merely Te- 
taining the management and control in 
the hands of himself and h's family 
but restricting the enjoyment to himseif 
and his family or other individusls, ard 
he may out of the warmth of his heart. 
allow other persons outside the orginal 
beneficiaties to enjoy from time to time 
tke advantages thereby created Lut in 
such cases especially witha temple dnd 
idol publicly constituted and publicly 
accessible in which the appearance mey 
be what. onemay .describe as ambiguous, 
one would expect and ought to insist 
upon clear evidence of pexgvission given 
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or license given and permission withheld 
because it is equally true that a private 
individual may construct out of his 
private purse a pfivate temple and idol 
retaining the controland management in 
hispwn hands and in that of his family 
or some other selected individuals and 
yet so conduct himself as to provide 
conclusive evidence of dedication by im- 
plication and by conduct. Once he has 
shown his intention to dedicate, the 
Matter passes out of his hands and the 
beneficiaries to whom the useis dedicated 
have a right in such use. Where there 
is mno express deed of dedication or 
document, creating the trust, the Courts 
have to depend almost entirely upon the 
history of the place and the user by 
peoplé generally from timeto time, 10 
‘decide whether it is private or was in- 
‘tended - to be a ‘public trust. The words 
"pub ic" and “private” in this connection 
do’ not bear the same significance that 
They “do in popular language: A public 
‘trast for worship by, for example, Hindus 
"may be as privatea placeas wellas can 
"be conceived, Perhaps the best statement 
of the distinction between public and 
private trusts' is to be found in Lewin 
on Trusts in Chapter II, page 180f the 
2th Edition. By public must be under- 
stood sich as ate constituted for the 
benefit either of the public.at large or 
‘some portion of it answering a particular 
"description. “In. private trusts the 
beneficial interest is vested absolutely in 
;ohe or more individuals who are, or 
"within a given time may be, definitely 
ascertained. On the other hand public 
‘trust has for its objects the members 
of an uncertain. and fluctuating body, 
and the trust itself is of a permanent 
and indefinite character and is not con- 
fined within the limits prescribed to 
a settlement upon a private trust.” An 
equally useful definition is to be found 
in the notes to section 92 in Woodroffe 


and Ameer Alis Commentary on the 
. Code. “Private trusts," they say, "con- 
oern nly individuals or families for 
private - convenience or support. By 


: public trust may be understood suchas 
are constituted either for the benefit of. 
‘the puBlice at large,” and for the rest 
of the definition they follow the notes 
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precisely 4s in Lewin. Thereare passages 
in the learned Judge’s judgment which. 
show that he has confused this issue In 
hs own Mod. AN 
There is a broad difference, when 
one comes to construe a deaication, 
between conduct -which shows that. the 
owner of the property is giving express 
permission from time to time to particular 
individuals and conduct which shows 
that he intends certain members ot a 
class whom he desires to benefit to act 
indiscrimin.tely without permussion, that 
is to Say, as Of right. A  usetul test of 
a Judge to apply to see whether the 
evidence satisfies the conditions of the 
private trust, is to ask himself whether 
any of the acts testified to by the 
witnesses could have been prevented or 
penalised by  proceedinks tor trespass. 
{t is impossible to suppose, after read- 
ing the large body ot evidence of 
respectable ‘persons in , this reco:g, that 
anybody tnou,ht tor a Moment that they 
were committing acts ot trespass. There 
is evidence that Kanhaiya Jal ‘the 
father of the principal witness gave a 
house to Sri Kam the part not as his 
own, for he was. pfonibited trom selling 
It, but as a residence for himseli: as 
$wjari for the time being instead’ of 
hving in the temple. ‘ms witness says 
that his father and grand-tather used 
to contribute montuly expenses and also 
tuat his tather aid some 10rmal act 
by way of appO.nting Sri Ram puan, 
One witness Said that lectures were 
heid tor Hindus on religious subjects. 
Other witnesses say that Hudu testivals 
were recognised and attended by mem- 
bers or tue LLngu public in the neigh- 
bourihood. Qthers testity to a practice 
drum time immemorial not merety of 
giving otefings of laba which might 
be expected in any event but’ to defi- 
nite subscripuuns or penod.cal contubu- 
tions ior tue purposeoi repair and white- 
wash. One old gentleman in the service 
‘of the Raja Saheb says that the 
Raja Saheb used to contribute 
to the up-keep. A Banta who was called 
said that an account-book was, kept, a 
iact wuien is nut alleged by @®ybody 
eise, but which would appeal to him, 
This same benia explains that they used 
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to present the present pujar? not merely 
with muney but with brickbats, which 
probably means something different from 
what it sounds to be and which we 
imagine must have been building material. 
So far as we know this evidence was un- 
contradicted. At any rate it stands very 
high as evidence which is palpably true 
in the main and given by persons of 
position and good caste apd many of 
them of advinced age with no possible 
interest, and the conclusion is inevitable 
that, however much the property might 
have been in private ownership and the 
control intended to remain in private 
ownership, the use and benefit of the 
temple was dedicated and intended for 
the use and enjoyment of the Hindu 
community, and the case must, therefore, 
go back for trial upon the remaining 
issues. 

Unfortunately we cannot leave the 
matter here, The learned Judge has not 
settled the issues satisfactorily and it 
being found to be a public charity one 
or two nice questions remain to be 
decided on which we propose to give 
some further directions. The remaining 
issues which have not been disposed of 
strike us as embarrassing in form. In- 
deed the issues generallyin the case were 
not well conceived. It being now decided 
that it is a public trust tpe next ques- 
tion that arises is iu whom is the ap- 
pointment of the Pujari vested, Probably 
little remains te be decided on this ques- 
tion. Everything points to its being 
vested in the family of the donor and 
having tightly descended to the present 
occupant, Musammit Basanti. That may 
be treated as the second issue. 

The third issue then arises whether the 
present occupant has conducted herself 
improperly in such matters as to con- 
stitute a preach of trust. The evidence 
before us is all one way although not 
going into much detail, but if it is at all 
true that she is of bad character, or has 
allowed wine to be introduced into the 
temple, or has left it and gone away, os 
has wilfully excluded. Hindus who have a 
tight to worship there, she is clearly not 
a fit#ind propet person. Her absence to- 
day and the absence of anything helpful 
from her point of view on the record 
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rather looks as though she bas not got 
much to say, but it is possible that it 
is due to the Judge having taken a fatten 
view on the legal question in her. favour. 
If this third issue is decided in, her 
favour, thatisto say, if the Judge thinks 
she is a proper person fo administef “this 
trust and to act as pujart, then it seenis 
that this suit must tail and no further 
step can be taken until she dies. either 
childless or any member ol the family 
claims to succeed her. But if this issue 
is determined against her then the fourth 
issue arises; “what is the best direction 
for the, Court to give with a view to fling 
the vacancy in accordance with the inten- 
tion of the donor, Upon this issue the 
plaintifs were in 4n obvious difficulty 
apparently not having cleared their own 
minds or having obtained advice upon the 
subject. They suggested in their claim 
for relief that “some” other person May 
be appointed pujart aud mutwallr and 
necessary directions may be given in that 
behalf. ‘This is really, if the plaintiffs had 
had the courage to ask forit, asking the 
Court under section 2 (g) to settle a 
schetue and we think the Court must take 
this duty upon itself; thatds to say, hav- 
ing come to the conclusion, if it does, 
that the last successor and present occu- 
pant is unfit and that there is no fit 
person answering the description of the 
donors original intention, then he must 
by his decree formulate a scheme which 
will result in the appointment of a fit 
person most neatly approaching the wishes 
of the donor, and so frame his decree 
as not merely to dispose of the present 
crisis hut to appoint the future pujars 
in such & way that no dispute can sub- 
sequently arise as to the legal title of 
the person appointed either by him or 
under his new scheme. It is not pos- 
sible for us to formulate a scheme. We 
can do no More than suggest a convenient 
and useful way of ptoviding for such an 
emergency, namely, by the appointment of 
a small committee of electors or trustees, 
always providing for an odd number in 
case of contest, who shall by à nfajortty 
of votes appoint the new pujari and in 
such scheme the Judge may, if satisfied 
on proper materials with thg wadividual, 
start the ball rolling by selecting. an 
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individual es $wjar? as the first successor, 
subsequent appointments to be mide 
under the scbeme, We miy add that 
the Judge must dé his best when forma- 
lating his scheme to put it into the 
deqree in such a form that everybody can 
understand it; that itis decisive and 
simple so as to be workable not by those 
only who have b-ard and understood the 
case, but by those who come after and 
have nothing to guide them except the 
Judge’s decree. The appeal must be 
allowed and the case remitted to the 
lower Court for re-hearing ou the remain- 
ing issues in lieu of of what we have stated 
under O. XLI, r. 23, the fresh issues to 
be setted not necessatily in the exact 
words but as near ns possible approxi- 
mately in the following form, (1) In whom 
according to the intention of the original 
donor, is the office of the pujari vested ? 
(2) Is the defendant Musammat Basanti 
a fit and proper person to remain pujari 
of this public trust? (3) If not what 
is the best scheme most nearly approxi- 
mating the Orizinal intention of the trast 
for providing for the existing and 
fature vacancy n the office of the 
pujart? 4 

The costs of this appeal and of the 
first heiting to abide the result of the 
suit, 


Z. X, Re-trial ordered. 
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PRIVY COUNCIL. 
APPEALS FROM THE BOMBAY HIGS CORUT. 
June 12, 1923. 
Presentz—I,ord Chancellor, 
Viscount Haldene, Lord Parmoor, 
and Lord Ph'lltmore. 
THE MAHARAJA oF KOLHAPUR— 
APPELLANT 
. VEYSUS 
SHRI BALA MAHARAJ AND OTHERS— 
RESPONDENTS, 
es SHRI BALA MAHARAJ~-APPELLANT 
versus 
YukeMAHARAJA or KOLHAPUR AND 

v “ OTHERS—RESPONDENTs. 

Bombay Revenue Jurisdiction Act (X of 1876), 
ss. 4. I2, scope of-—Summary Settlement, question 
of—Refeenceio High Court —Lands held by Shri 
. Taiya. Maharaj, whether subject to Summary 
Seleme, 


A claim that certain lands were not validly 
subjected to Summary Settlement falls within 
the purview of section 4 of the Bombay Revenue 
Jurisdiction Act and can, therefore, be validly 
referred for decisicn to the High Court undcr 
section 12 of the Act, [p. 106, col. 2; p. 107, col, 1.] 

The application in or about the ycar 1864 of 
the Summary Settlement under Bombay Acts II 
and VII of 1863 to lands then held by Shri Tatya 
Maharaj was valid and legal. [p. 107, col. 2.] 


Consolidated appeals from the judgmcnt 
of tke Bombay High Court, 

Sir J. Simon, K. C., Messrs. DeGruy;her, 
K. C., Lowndes, K. C., Ratkesand Remsay 
for the Áppellent. 

Messrs. Upjohn, K.C., Luxmon, X. C. 
and Parikh,ior the Respondent. 

JUDG 


Viscount Haldane —These are consoli- 
dated appealsirom a decision of the his h 
Court at Bombay on a question refericd 
to it by the Government ot Bombey, 
under section 12 of the Bombay Revenue 
Jurisdiction Act (X of 1876). The ques- 
tioa referred was whether the application 
in or about the year 1864 ot the Sumtrary 
Settlement under Bon bay Acts II and VII 
of 1863 to certain lands then held by Shri 
Tatya Maharaj, which subsequently de- 
volved on the late Baba Maharaj, was 
valid and legal. These Acts provided for 


the settlement of claims to exemption 


from payment of land revenue and for 
the guarantee ofa titlein perpetuity to the 
holder of the land, hisheirs and assigns, 
without restriction by Goverrment as 
to adoption, succession or transfer The 
Acts applied to holders of lard the freedom 
of which from payment of land revenue 
had not been the st.bject of formal ad- 
judication, where the ho'ders had con- 
sented to submit the terms and condition 
of holding to Summary Setilemert. But 
the Acts were not toepply where the lard 
was held under treaty or was granted 
or held as as jagir or savanjam, or similar 
political tenure, wh’ch was defired to mean 
tenure cteated [rom or deperdert onp oti- 
cal considerations, the existerce of which 
was to be determined by the Governmert. 

Section I2 of the Bon bav Reverue 
Jurisdiction Act of 1876 


tions arising in the investigation of claim's, 
which, but lor the passirg of 11M ect, 
could have been tried by a Civil Corrt, to 
the High Court at Rombey tor decision. 


save the Go-: 
vernment a general power to refer qvres- 
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` The circumstances under whi ch ike 
. question which hes arisen was referred 
tothe High Court were these. B: ba Mz bg- 
raj died in 1897 Inzgora dispute ai ote 
between the secor.d erpelient ji ike gre- 
sent appeals, £ © bri Bala Mehketej, ££ C8 A 
ant to the lands the title to which ` 
in controversy, ard the fist resp or- 
dent, Shri Joganrath Mahaisj, es to 
which of them was ihe validly «copted 
son of the late Baba Maharey. Jasen- 
nati, who was then a miror, brovg ht 
a suit in the Court of the First Cress e b- 
ordinate Judge of Poote egairst Bala, 
who claimed tobe the properly adopted 
con, to establish his own title. The special 
purpose of the suit was to have it deter- 
mined that Jegennath hed been validly 
adopted by Beba’s widow,erd thet it wes 
consequently impossible’ for her 1o meke, 
as she had endeavoured to co, a secord 
adoption of Bala less than two months 
latei. A point relied on by tke 
latte: in his written statement wes thet 
theapproval ol His Highness the Mehr raja 
of Kolbepur was necessary to such én 
adoption, and that such approval rot 
having been given, the ‘earlier adoption 
was vold. In July x90 the Subordinate 
Judge decided in favour of Jeganrath 
holding that he had been validly acopted 
as the son of Baba. It was held, as tke 
consequerce, that no title or interest 


in the property of Baba hed pesscd in. 


Bale, and he was restrained by injuretion 
from “interfering with Bebe's [1opoly. 
The High Court at Bombay reversed this, 
but the Privy Council, differing, restored 
the judgment of the Suibordixate Judge. 

. To these proceedings the Meksieia, 
A was ro party to them, firally tcok 
exception, and he ard Bala mace Ter1€- 
sentations to the Govetrment of Pon bsy 
to the effect that,as the adoption of Jeger- 

nath had not received ` the approve! of 
His Highness, the adoption could hexe 
conferred no title to the propeity of Beta, 
and that it must go ‘to Bala whose 
adoption the Maharaja had epploved. 

The Bombay Government thereupon 
referred the point raised by this cleim 
‘to the Bigh Court undei section 12 of 
the Bembay Revenue Jurisdiction xzct 
of 1876. This section provides, ` es el. 
rea dy. stated, that if on the trial or investi- 


gation of any suit ;'claimjor objectioa which 
but for thé “pass! ing of the Act might 
have been entertained by a Civili Court, 
there arises any question on hieh 
the Government desires the decision of 
the High Court , it may cause a statement 
to be prepared and refer the question 
for such decision But by section 4 it is 


provided that ro Civil Court is to exercise 


jurisdiction, iter alia, Mm the matter of 
any claim against the Goverhm ent relaéing 
to lands’: held under treaty, or fo lands 
granted or held as jagir or  saranjam 
or on other political terure, or to lands 
declared by Goverrment, or by any officer 
duly authorised in that bekoif, to be held 
[or service. Unless, therefore, «ihe claim 
in the case before theii Lordships falis 
within these words, it is seid that, as a 
Civil Court might have exercised juris- 
diction, the Government had no power 
to refer the question’ which’ arose to the 
High Court. 

Passing for the mon-ert from the con- 
sideration of the point as to jurisdiction 
which arises tnder this sectior, it wil] 
be convenient to refer in the first place 
io the history of the dispute This is 
explained with sufficient ecerrecy in the 
statement submitted to the High Court 
by the Government of Pombay when 
defining the question referred. The history 
of the events which led to the refererce 
tothe High Court aprearsfrom thefollow- 
ing abridg ment of that statement :— 

Shri Tatya Maharej was a grandson 
of Shri Sidheshwar Maharaj, a learred 
and saintly men wko at some date pre- 
vious to r8co was appointed by Chkatra- 
pati Shivaji Meharaj Ill, the then ruler 
of Kolkerur, to be his spiritrel preceptor, 
Tor the mainterarce and dignity of the 
family of Shri Sidheshwar Maharaj kere- 
dite1iy grants of jlerd hed been made srd 
hereditary honovrs, ircltdirg the tere- 
ditary title of '' Maharaj,” conferred vp cn 
him by the said Maharaja of Kolbéptr, 

Upon the death of Shi Sidheshwar 
Maharaj in 1800, his property orgii aby 
acquired from the Maharaja of Kolkerur 
wes divided amongst his threee fors; 
Baha, Nena and Bhau. 

Between 1813 and 1821 Bhau Maharoj 
(Sidheshwa r' s youngest son) 4pok an 

active part in Kolhapur politics, being 
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then the Prime Minister ot: Kolhapur; 
and rendered valuable services to both 
the British Government and the Maha- 
raja. ° 
Upon the downfall of the Peshwa, Sir 
Thomas Munro, in 1818, when setiling 
the Southern Mahratha Country, which 
had fallen into the hands of the British 
Government, returned to Baba Maharaj 
(Sidheshwar's eldest son) three villages 
in" Chikodi, which were previously heid 
by him ,and by sanad datedthe 2nd August 
I818, granted to Bhau Maharei,es “inam 
dharmadaya," heredita riv three villages 
and one hamlet. The sanad stated that 
he was ‘great, worthy and 2 well-wisher 
of the Company’s Government." The vil- 
lages and hamlet so $£ranted were Kertut, 
‘Hebal, Kedapur and Kocha ti, in the 
"falukas of Chikodi and Manowlee. This 
grant was subsequently confirmed on 
the 24th October 1819 by a sanad in the 
same terms Signed by ihe Honourable 
Mounistuart Elphinstone. 

In a letter dated the 28th June 1818 
“oddressed tothe honourable Mountstuart 
Elphinstone, Sir Thomas Munro referred 
to the above grant (which he wos then 
proposing to make) as "the new jahagir," 
and in his subsequent report to the same 
officer on the state of the Southern Mehra tha 
Country, dated the 28th August 1816, 
.Sir Thomas Munro stated that the villages 
were given to Bhau Maharaj asa " jaha- 
gir.” . 

— Bya private letter dated the 2nd August 
1818, Si: Thomas Munro informed His 
Highness the Maharaja of Kalhapur thet 
- Bhau Maharaj being a particular friend 
of the Honourable Company, it had been 
deemed necessary toma ke him the above 
grant. 
On the 2nd August 1818, Sir Thomas 
Munrowrote an official letter to His 
Highness the Maharaja of Kolhapur referr- 
ing to the above grant and the assistance 
given by Bhau Maharaj, and in 2 letter 
dated the 15th August 1818 and also 
addressed to his Highness the Maharaja, 
the Collector of Dharwat also. referred 
to the services of Bheu  Meherej erd 
characterised him as “a very worthy men 
indeed. nm 
= On tffé2sth October 1818 His Highness 
“the Maharaja’ | irewarded | Bhəu Maharaj 


` guarantee Of the. 


for his political services by agiit of a lakh 
of rupees. | à 

In 7818 the said Talvkas of Chik odi 
and Manowlee weremade ove! b: Sir Tbon as 
Munro to His Highness the Maharaja 
of Kolhapur subject finter alia) to the 
grants made 4S above stated. 

In 1821 His Highness the Maharaja 
of Kolhapur gtented to Bhau Mehata] 
ten villages, several of which were within 
thesaid Talukas of Chikodiand Manowlee, 

On the 24th Januaty 3826 a treaty 
was concluded between the Btritish Go- 
vernment and His Highness the Maharaja 
of Kolhapur which, after reciting that 
a treaty hed been concluded in 1812 & nd 
that certain misunderstanding shed a risen, 
declared, with a view to the removal of 
such misunderstanding § and to ` the 
confirmation of the alliance, that the British 
Govern ment acknowledged that the Dis- 
tricts of Chtkodi and Manowlee, which had 
been transferred to His Highness by 
a sdnad under the signature of Sir Thomas 
Munro, were ceded 1o His Highness jn 
ful] sovereignty, His highness the Maha- 
raja enga ing On his part to respect the 
rights and privileges of the zemindars, 
inamdars and vatandars of those dis- 
tricts. The treaty turther declared by 
Article 7 as follows:— 

‘The Raja of Kolhapur promises to 
continue to Bhau Maharaj and Bebe 
Maharaj their respective lands and rights 
agreeably to the Schedule annexed. The 
British Governmert 
to tne enjoyment of the above lands and 
rights shell only continue during the life 
time cf the above-mentioned persons, buf 
the rights of their descendants as founded 
on sanad or custom shell pot be preju- 
diced by the cessation of the said guran- 
tee." 
mhis treaty was ratified by the Governor- 
Generel iu Council On the zoth March 
1826. The Schedules, ? copy of which 
was sent tc Bhau Maharaj, included the 
villages granted 19 him by Sir Thomas 
Munro in 1818 and the villeges granted 
to him by His Highness the Maharaja 
of Kolhapur in 1821. 

“Nona Meharaj (the second son of Sid- 
heswer) "had died without issue «n 1816 
leaving a widow. By order dated the 
3ist January 1820; the Sir Collector ond 
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poti ical Agent, Dharwar, dealt with the 
Succession to the share of Sidheswar's 
. property which came to Nana upon parti- 
tion, after the death.of the former. The 
order laid down. that. the widow was en- 
titled- to enjoy the property during her 
life but that she had no right to deal 
with it by way of gift, sale or mortgage; 
that she was not to make any adoption, 
and that after her death the property was 
to go to Baba Maharaj.and Bhau Maharaj 
end their sons. This property: was in- 
cluded in the Schedule to the Treaty of 
1826. . 
JA further treaty between the British 
' Government and the Maharaja of Kolha- 
pur was signed On the 23rd October 1827. 
‘The treaty recited the ireety of 1826 
and . stated. that His Highness had 
uniformly evinced a total disregard 
of . the ftiendship of. the British 
Government and in. violation of the 
conditions contained 
treaty of 1826 had repeatedly infringe ed 
the rights of the inamdars and watandars 
of the. "Talukas of Chikodi and Marowlee, 
and: ‘that it, therefore, became necessary 
that His Highness should give beck to 
the British Government the "said Talukas 
‘in the, same state in which he received 
them ” and thet. His Highness thereby 
agreed so to do. Article 3 provided. as 
follows :— 
“Tn theseventh Article of the sa id Treaty 


the possessions Cf. Bheu | Mz ha rej and 
Baba Maharaj were euaranteed to them 
for the terms of their respective lives 


Only (provisions being made that the tights 
of their descendants, as founded on sanad 
or custom, should not be prejudiced by 
the cessation of the 
AS, however, His Highness hasnever ceas 

to ,annoy and distress. these persons by 
seizing their villeges end other property; 


it;has been deémed ‘necessary to extend - 


the guarantee of the British Government 
10,;their, descendants, ando His Highness 
accordingly engages . 
them." 

The Talukas of Chikodi ET Ma nowlee 
accordi ingly passed into the possession Of 
the British Government, but the Politica 
Agent, rai ised the questipn. whether . Go. 
verriment should retain the-whole benefit 
of Article 2. of the treaty. of 1827, which - 
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grants: 


. villages 


tical 


‘him to carry them into effect. 
in Art. 4 of the, 


' deceased . held any possession 
, 8St-his death. The Agent replied, on the 
. ard March 1838, 
. held; by Bhau Mahara; were guaranteed 


_appeered that all such possessions 


said Ease ates) f 


nevér. to molest | 
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provided that the' two Talukas should 
be given back to the British Government 
in the same state in which His Highness 
received .them, or whether subsequent 
were to be coasidered valid, and 
he submitted a list of inams which accord- 
ing to the strict letter of the treatv might 


. have been resumed, but which he tad 


allowed to remain in the possession of 
the proprietors. That list included the 
granted to Bhau Maharaj end 
Baba Maharaj by the Maharaja between 
1818 and 1827, while the Talukas were 
under his sovereignty, and it stated that 
they were given up “as being included 
in the Schedule of their possession guaren-: 
teed by the Honourable Company." ¢.¢.; 
the Schedule to the Treaty of 1826. The 
Government of Bombay, by letter dated 
the 23rd May 1828, approved of the Poli- 
-Agent’s proposals and authorised 


Bhan Maharaj died in 1827, and on the 
4th January 1838, Government inquired 
of the „Agent for Sardars whether the 
1esumable 


that all the possession 


by the third Atticle of the Treaty of 1827, 
and that from al) the sanads and other 
documents which .he had examined, it 
were 
hereditary and not resumable at his death. 
The ;Agent further reported that Bhau 
Meherej lefi two sons, Huree Hur Pardit 
(ahas Taiya Maharaj) end Vishwumbhur 


‘Pandit (alias Dada Maharaj). 


In 1828'.Bhau Maharaj had petitioned 
Government: to be allowed to exchange 
one of the villares granted to him bv Sir 
Thomas Munto (surpra) for others situeted 
near Poona, where he usually lived. The 
exchange was effected (after Bhau Maha raj’s 
death) by sanad dated the 7th February 
1838 signed by the Principal Collector 
of Poona, whereby the villages of Vad- 
gaum, Koa tlee, Pimpulg2um and Kassgaum 


(together, with other lands) in the Poona 


District, were gran‘ed to Bhau's sons fn 
exchenge for Keyroor, one of the villages 
granted by Sir Thomas Mrnro, ° * 
“In, 1844 the widow of Nana Meharaj 
in spite of the order referred io (supra) 
«purported to adopt one Appagaegrandsen 
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of Baba Maharaj, but ihe Government 
ruled in 1857 that “the consent of the 
Kolhapur Government not havirg been 
obtained to the adoption, and the difficulty 
df proof as tothe censent of Tatya Mehare] 
to the arrengement are facts which ere 
fatal tothe claim of Appa Maharaj.” —— 

During the years 1851 to 7864, which 
covered the period of inquiry into the 
titles to Inam Estates in the districts in 
question, Raoji Mabezej wes the repre- 
sentative of the elder branch of the family 
of Shri Sidheshwer Maharaj and Tatys 
Maharaj, the representative of the younger 
branch. In 18571 Tatye Maharaj submitted 
his katfiat, or written statement, io the 
Inam Commission, Poors, in which he 
stated that the sanads relating to his 
lands had been sctutinised and signed 
by Mr. Baber, the Political Agent end 
Collector at Dharwar, who hed also re- 
gistered the schedules of possessions and 
sent the schedule to him. The Assistant 
Inam Commissioner afterwards inspected 
the sanads and returned them. 

On the r1th June 1857 "Tatya Maharaj 
wrote to the Assistent Inam Commissioner, 
Belgaum, who had called for the saneds, 
stating that they had been sent to him. 
The letter went on to point out that “he 
grantshad been enjoyed under theguarantee 
of the Company's Government and that 
inquiries had already been held about 
them many times. 

In 1859 an inquiry was held as to the 
succession to the villages in the Poora 
District which had been ‘exchanged for 
the villages of Keyroor in 1838 (supra) 
and the Sub-Assistant Inam Commissioner 
reported that Tatya Mabaray’s  íBuree 
Hur Pandit’s) claim appeared to be firm- 
ly based on the recognised competercy 
of the grantor and the guarantee of the 
British Government under the treaties 
above referred to. Acting upon such 
report, the Acting Inam Commissiorer 
decreed that the property “be continued 
in Inam for so long as there may be in 
existence any male lineal descendant of 
Wasudeo Pundit, alias Bhau Maharaj.” 

In 1861 Summary Settlement was beirg 
frop8seq and Tatya Maherej objected to 
its application to his possessions of the 
eroundthat they were held "under treaty." 
The Rewegue Commissicrer, Southern 


Division; on the rst february 1862, refer. 
red to the Government of Ronbay for 
decision under the Summary Settlement - 
Reules XX (Clause C), the question whe- 
ther Tatya Meharaj held any of his pos- 
session within the dominions of tke British 
Government on political terure. The 
Revenue Commissioner was informed Jn 
reply by letter dated the bth March 1662 
that His Excellency in Courcil 

"does not consider that a prima facie 
case has been made out for excliudirg Tatya 
Maharaj’s lands from the berefit of the 
Summary Settlement on tbe ground of 
their béing held on political terure. His 
Excellency in Courcil accordingly directs 
that the tetms of the Summary Settle- 
ment be offered to Tatya Maharaj If he 
retuses to accept the urassailebte title 
thus offered it will remain for further 
consideration whether ary ard what 
inquiry should be instituted into the 
title on which he holds the lands.” 

On the 28th March rC6z the Collector 
of Poona wrote to Tatya Manaraj request- 
ing him to state in writing whether he 
agreed to the Summary Settlement being 
applied to his Inam holdings in Buitish 
territory. He replied on the 29th March 
1862 that since the time of his fether the 
villages end lands had been continued 
tohim through thefriendship ard favour 
of Government and this bed been com muri- 
cated in detail to the Agent for Sardars 
and the Revenue Commissioner, and 
continued : “In spite of it Government 
ate passing the order and it cannot be 
helped. I therefore agreetothe Summary 
Settlement being applied to the Inam 
Villages and land, etc..... 

In Jure1r862 Raoji Maharaj and Tatya 
Maharaj were served jointiy by the Col- 
lector of Belgaum with formel notice 


giving them the option ot either havirg 


the titles to their properties in the 
Belgaum District inquired into ard ad- 
judicated upon of of paying quit rent 
and nazavana and getting an absolute 
property in the holdings. 

By letters dated respectively, the 14th 
and 25th August, 1862, Raoji Maharaj 
objected to paying quit rent and #azarana 
on the grounds that the titles had been 
already investigated by Govetnmentnofficers 
and that the holdings were guaranteed by 
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treaty. He asked that the notice might 
be withdrawn. 

The Summary Settlement Act (Bom. 
Act II of 1863) was passed oa the goth 
April 1863. 

On the roth April 1863 the Collector 
of Belgaum’ informed Reoji that the 
Government’ had ruled thet the Inams 
were not of such a nature as to preciude 
the application to them of the Stmmery 
Settlement Act (supra) and that it would, 
therefore, be epplied. < 

By his reply dated the roth June 1863 
Raoji teferred to the objections already 
put forward and stated that he was &bout 
to make a submission to Government 
in the matter. 

On the 19th June 1863 the Collector 
of Belgaum: again wrote to Raoji refer- 
ring to the decision of Government that 
the Summary Settlement was epplicabie 
to his Inam holdings and informirg him 


that notice had been served and that if. 


he was unwilling to accept the Srmmasy 
Settlement and:desired an investigation 
into title under Act XI of 1852 he would 
have to furnish due security. 


Raoji then, on the 6th July 1863, wrote 
setting out in detail his grourds of ob- 
jection and submitting a prayer to Go- 
vernment that as the villages were guaien- 
teed the title should not be investigated. 

On the 2nd. November 1863 the 
Revenue Commissioner, Southern Division, 
requested Colonel Etheridge, the Settle- 
ment Officer, Southern Division, '10 pre- 
pare for submission to Goverment a 
comprehensive report Indicatirg all the 
villages held by the femily affected by 
the order contaired in peregreph 3 of 
Government  detter No. &60, deted 6th 
Match 1662, and stating how the offer 
of Summery Settlement bed been received 
by the holders.” 

Colonel Etheridge accordingly wrote to 
Reoji Mehexrej -on the 3oth -Noven ber 
1863 2nd to Tatya  Mehearej on ihe 2rd 
December E63. As the :esult of his 
Jetters-both Reoji and Tetye cgreed to 
accept a Summary Settlement. 

The.Summary Settlemert wes eccord- 
ingly applied to all the possessions of 
Raoji.Mahataj ard Tatya MeLarej in 
British rdia. - à 

The Settlement was {so applied without 


reference to ot the consent er approval 


- of His Highness the Maharaja of Koika- 


ur. 

In 1&66 Tatya Mebceie] died, erd there 
were various claincris 10 his cstate, 
one of whom was Bebas Maheiaj, who 
claimed to be an adopted con. The then 
Mehaiaja of Kolheptr wes a minot 
and the British Goverrment hed assuned 
the administration of the Siate The 
various claimants submitted their c'ain:s 
to British Goverrmert erd ike matter 
was referred to the Political Agert to 
report. Upon receipt of his repoit the 
Government of Bon bay in the Politica] 
Department passed a Resolution No. 
2105, dated the 24th Jure 185%, of which 
the foliowing are the material para- 
graphs :— 3 

“ (12) The main question berg whe- 
ther the adoption should be recogriscd 
by Goverriment, it is necessary first to 
obtain aclear idea as to the meaning ard 
effect ofits recog nitior by Goverment,” 

“ (x13) The recognition of the edoption 
can have effect merely as regards ` ihe 
tight of the acopted son to stcceed to 
the Iram lerds, ard hete it must be men- 
tioned that these lar.ds are situated partly 
in British territory ard partly in Kolképur 
territory ** . 

'"(r4) Now the Jardsin British territory 
have been Included in the Srmmary Settie- 
ment under Bombay Act II of 1£€3 erd 
the recogrition by Govenagrdat of ike 
heir of the deceased Sirdar can, as regards 
these lends, have ro meanirg beyord 
a determiration to wkom tke Gover- 
ment should primarily look 101 the pay nert 
of the nazavcna conmutetion srd quit 
rent due to Goveirmert vrer that Stm- 
mary Settlemert. As for the rights of 
any persons to succeed to these lends, 
whether by adoption or otherwise, their 
recognition by Goverrmert cen Leve ro 
effect whatever.” 


"(rs) Butasregaids the holdings within 
the Kolhapur State, the recognition of 
the adoption by Govetnment would have 
a distinct legal efect, inasmuch as under 
the laws of thet prircipality the recogri- 
tion by the Reja is essential to the valigity, 
of the edoptioz as entitling to conting- 
ance of the Tzam holdings, and the Co- 
vernment isrow inthe plece ef the Raja ra 

n - 


tad 


' The Resolution proceeded to order 
that the matter should be sent back to the 
Political Agentfora further report, 

A ter receipt of the further report the 
Government of Bombay passed a final 
Resolution (No. 3619, dated the 21st No- 
vember 1867) the material parts of which 
‘are asf ollows:—‘ The Governor in Courcil 

considers that the objections put for- 
ward by the various petitioners to the 
adoption of Wassoodeo Pandit (Baba 
Maharaj) by the late Tatye Maharaj have 
ebeen satisfactorily disposed of. The 
adoption should, therefore, now berecognised 
on the part of the Kolhe pur Stete...... fi 
“With reference to paragraph 26 of the 
Political Agent’s report, care should be 
taken not to sanction any adoptions save 
from fineal male descendants of Shidesh- 
war Maharaj.” .(Paragraph 26 ot that 
report dealt with a claim by the widow 
of a nephew of Tatya Maharaj that the 
riveht to adopt an heir rested with ber.) 
This Resolution received the approval 
of the Secretary of Statef or India in Council 
ina despatch dated the 14th May 1868. 

The acknowledged representatives of 
the familv of Shri Sidheshwar Maharaj 
still bear the honorific title of ‘‘Meharaj ” 
and are held in high reverence end esteem 
by His Highness the Maharaja of Kiolha- 


uf. 

5 Baba Meharaj died in 1807 possessed 
of villages and lands both in British India 
and in Kolhapur, being those mentioned 
in the schedule aforesaid, the villages 
and lands in British India being part of 
those to which Summary Settlement was 
applied, as before stated. He left 
a Will whereby he appointed five trustees 
(one of whom declined to act) and directed 
his widow, Tai Maharaj, in certain events, 
which happened, to adopt a son. On the 
28th June 1901 the widow purported 
to adopt Jagganath, whose adoption was 
supported by the four trustees who acted 
but did not receive the approval and sanc- 
tion of His Highness the Maharaja of 
Kolhapur. On the roth August Igor 
the widow purported te 2doptBa la Maharaj. 

* His Highness the Maharaja appioved 
of the latter adoption and sanctioned 
"ond recognised it. Jagganath filed a suit 
for a declaration that his adoption was 
yalid, and it was ultimately decided 
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bv the Tudicia! Committee of the Privy - 
Council in 1914, as already stated, thet 
Jae"anath was the validly edopted son 
of Baba Maharaj. 

It was stated to the Bich Court in the 
present refererce that His Highness. the 
Maharaja and. Baja Maheraj contended 
that no adoption which had not received 
the sanction and approval of His Hirhress 
could con era titletothe property in qves- 
tion, and that succession to the sere 
world have to be determined in accordance 
with the terms of the muarantee in the 
treaties and the orders of Governmert 
based thereon, t.e., the pronerty in ques- 
tion should have to goto Belo Maharei, 
whose adoption was sanctioned" by His 
Hiehness. 

The High Court held that it had juris- 
dition to entertain the  refererce; and 
the question referred wasaccordire!v dealt 
with bv Macleod, C. J., and Prett ara 
Fawcett,JT. These learned Judres decid- 
ed that the lards in question were 
not held either under treaty or on politi- 
cal tenure, and that the application: of 
the Summary Settlement to the lands 
in qttestion had been valid.. 

Reverting to the noint.as to juris diction 
under the Act of 1876, to which their Lord- 
shins have made reference earlier, they 
think that the High Court held rightly. 
that it had jurisdiction to decide the 
question referred. This in substance turn- 
ed on whether there was actually a cleim 
against the Government relating to lends 
held. under treaty, or as — safénjem or on- 
other political tenure; The Meheraia of 
Kolhepur had himself, in their Lordships’ 
oninion, a claim coming within the lenguage 
of the Act. Re was seeking to have if 
declared thet the lends in question were 
not subject to the Summary Settlement 
and should, therefore, go to Bale, whose 
adoption he had sa nctioned. “There was 
accordingly a claim ageinst the Govern- 
ment, jurisdiction as to which under the 
"Act of 1876 was excluded by Section 4, 
this claim being that the lands’ were held 
under treaty or es savanjiam or on other 
politica! tenure; and as the Meharaja’s 
position and rights on the question of adop- 
tion were not affected by the result of the 
proceedings which were disposed" of by 
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the decision of the Privy Council, for to 
these proceedings he had not been a party, 
the real question is whether power to 
‘answer the question referred to by the 
Government did not come to the high 
` Coutt because the case was one of the 
cases excluded by section 4. Their Lord- 
ships agree with the High Court of Bom- 


bay in thinking that the claim in ques- 


' tion was one of those excluded by section 
4, and was, therefore, referable to that 
Court. They agree. also with the conclusion 
at which the High Court arrived uponthe 

' merits, ; 

They are of opinion that the nature 
of the title of Bhau Maharaj was really 
defined by the sanad of the 2nd August, 
1818 and the later confirmatory sanad 

„of 24th October 1919 referred to in the 
statement of the question laid before 
the High Court, In the first of these 
sanads Sir Thomas Munro, «hen settling 

the Southern Mahratha Country, which 

. had fallen into the hands of the British 
Government, grantedto Bhau three villages 

and a hamlet forming the bulk of the 

lands in question. The grant was made 

.to Bhau es Imam Dharmadaya and was 

to be hereditary. The siginfication 
of sucha grant is that it was made on 
grounds of religion, and not on political 

grounds. Their Lordships agree with 
the learned judges of the High Court 

“that the mere fact that in occasional cor- 

respondence the grant is referred to as 

“jagir? or “‘saranajam’, 1. e., political 

cannot derogate from the effect of the 

language of the grant itself, They also 
think that the question whether the 
tenute wes political wes one which was 
for determination by the Government 
under the provisions of the interpretation 
section (16) of the Summary Settlement 

‘Act II of 1863, end that, by treating 

the title as one to which the Act applied, 

, the Government must be taken to have 

. determined that the tenure was not poli- 
- tical. It appears, moreover, from a for- 
. mal letter which was before the High Court 
“that on the 6th March 1862, just before 
_the Summary Settlement Acts were pass2d, 
'the Governor in Council had determined 

that no prima facie case hed been mede 


out ior the exclusion of the lands from. 
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the settlement on the ground of their 
being held on political tenure. 

Nor do their Iordships think that the 
lands cen be properly said to have been 
held “under treaty.” It is true thet 
the treaty of 1827 referred to in the state- 
Ment extended the guarantee of Bhau's - 
title by the British Government to his 
descendants. But the correspondence with 
the Government at the time, also referred 
to in the statement, shows that Bhan’s 
original title was not disturbed when action 
was taken against the Maharaja by the 
Government. Bhau, therefore, remained en- 
titled under the terms of the original grant. 
Their Lordships agree on this point with 
the view taken of the effect of the treaty 
of 1827 by the learned Judges of the High 
Court. ; 

As the result of the lands being thus 
brought under the Act of 1863 they became 
under section 2 the ''heritable and trans- 
ferable property of the holders, their heir: 
and assigus, without restriction es to 
adoption, collateral succession or transfer” 
in perpetuity. 

It was, therefore, not only competent 
to the Bombay Government to refer 
the question they did to the High Court 
but the decision given on that question 
was well founded. 

Their Lordships will humbly advise His 
Majesty that the appeals should be dis- 
missed with costs. 

Z. K. Appeals dismissed, 

Solicitors for Aopellants:—Messrs. T. L. 
Wilson & Co. 

Solicitors for 
Downer & Johnson. 


Respondent-— Messrs, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 145 OF 1021, 
May 8, 1922. 
Present:__Mr. Justice Gokul Prasad 
and Mr. Justice Stuart. 

JETHU MISIR—DEFENDANT—APPELLANT À 

‘DEV SUS e 
GODAWARI DUTT AND ANOTHBR— 
PLAINTIFEFS— RESPONDENTS, : 
Civil Procedure Code (Act V of 1908), s, 47. O: 
. : eo & 


. it as the latter admitted his title 
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X X-I, vr. 58, 63—Decree for possession, failure to 
execute, effec? of—~ Admission of  decvee-holder's 
title by judgment-debior—Suit, fresh, whether barred 
— Averse possession—Claim proceeding —N o- 
tice to judgment-debtor, abstnce of— Judgment-deblor, 
whether bound by order. B 

Plaintiff obtaimed a decree for possession of a 
house against the defendant but failed to execute 
and paid 
the costs of the suit. Subsequently the defendant 
asserted an adverse title to the house and plaintiff 
again btought a suit for possession of the house: 

Held, (1) that in view of the admission by 
the defendant® of plaintiffs title subsequent to 
the decree in the previous suit the present suit was 
not batred by the provision contained in section 
47 of the Civil Procedure Code; | 

(2) that defendant’s possession after the ad- 
mission made by him was not adverse to the 
plaintiff s : 

Where a  judgment-debtor has no notice of 
any claim made by a third person to property 
attacked in execution of the decree, he is not ad- 
yersely affected by any order passed on the claim. 

Mannu Lal v. Hårsukh Das, 3 A. 233; 2 Ind. 
Dec. (x. 8.) 99, followed. 

Second appeal from a decree of the 
D'strizt Judge, Allahabad, dated the rst 
November 1920. 

Mr. S.D, Sinha, for the Appellant. 

Mr, K.N. Malavlys, for the Respond- 


ents. 


JUDGMENT.—This is a defendant's ap- 
peal arising outof a suit for possession of 


a house. ° 


The defence pleaded was (1) adverse pos- 
session (2) that asthe plaintiffs’ father had 
already obtained a decree for possession 
against the defendant and had failed to 
execute it, therefore, no second suit lay, 
and (3) that, when this house had been 
attached by one Baijnath, a creditor of 
Godawari Dutt, the defendant appellant, 
put in an objection ttnder O. XXI, r. 58 
of the Civil Procedure Code, and stcceed- 
ed in it and as Godawari Dutt brought no 
suit within one year under r. 63, so the 
title of the appellant to the property be: 
came absolute, All these pleas were found 
against the defendant by both the lower 
Courts which have decreed the claim, The 
defendant comes here in second appeal. 
The first plea argued before us wes that of 
adverse possession, Thisis disposed of Ly 
the lower Appellate Court with the finding 
that Mania Lal, the former owner of the 
house, admitted the plaintiffs’ title on the 
rsthof February 1908 when he sold the 


remaining portion of the house to the 
angka f 
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plaintiffs; The present defendant, Jethu; 
cid not set up any ttle adverse te the 
plaintifs indepeadently in himself tut 
claimed to be in possessicn with the per- 
mission of Mania Lal so tbat there was 
no adverse assertion of title Ly the pre- 
sent defendant up to the year 1907 when 
the suit ketween the precent plaintiffs’ 
father and Mania Lal was forght. It 
appears, however, that he did raise a ques- 
tion of adverse title ia the year 1913 
when he objected to the attachment and 
sale of this property in executicn of the 
decree of Baijnath against Godawari Dutt. 
That portion of the cle/m was within 12 
years from the date of the institution of 
the present suit. The plea of adverse po- 
Ssession was rightly tepelledby ike Court 
below and we disallow it. 

The next question is that the present 
suit is no. maintainable tecause of ihe 
previous suit of 1907 as the finding of the 
lower Appellate Cou t is that, after the 
decree of 1907, Mania Les], the original 
owner of the house, admitted the plaintiff s’ 
title and paidthe costs of the scit. This 
was in 1908. In these circumstances we. 
do not see how the present suit is berred 
by section 37 of the Code of Civil pro- 
cedure. The then judgment-debtor ade 
mitted the plaintiffs’ title and paid the 
costs of the litigation. The present suit 
is, however, based on the allegation that 
the defeadant-appellant denies the 
plaintifis’ title and sets upa title ia him- 
self, Section 47 of the Civil Proccdure 
Code is, therefO e, no bar to the present 
suit. 

The third point argued befcre us was 
that the title of the deferdant-appellant 
hed become complete Tecatse of the 
failure of Gcdaweri Dutt, the thea judg- 
ment-debtcr, to qrvesticn the order 
passed uncer O. XXI, r, 58, Civil Prccedure 
Cede, by a suit under rule 63. There ig 
nothing cn this record to shcw tkat the 
judgment- debtor hed «ny rotice cf the 
objection made by Jetku Misir ard hav- 
ing regard to the case of Marru Lal 
v. Harsukh Das (1), with which we see no 
reasOn to differ, the present suit is rot 
time barred by r. 63. "There are the 
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orly points raised in this appeal. . They 
have ail failed. We, therefore, dismiss the 
appeal with costs iscluding in this Court 
fees on the higher scale. Ss 

| . Appeal dismissed, 
2, K. 


OUDH JUDICIAL COMMISSIONER'S 

|... COURT. 

SECOND CIVIL APPEAL NO, 162 OF 1922. 
- April 6, 1923. 

s Present -—Mr,. Dalal, A. J.C. 
DURGA AND ‘ANOTHER—L' EFENDANTS— 
APPELLANTS 

. | Versu 
JAMNA PRASAD AND OTHERS— 


.,. .PLAINTIFFS— RESPONDENTS. 
Transfer of | Property, ‘Act (IV of 1882), 
5. 6 (a)—Coniraci Act (IX of 1872), s. 23—Re- 
véerstonary right, iransfer of—Possession not de- 
liveved— Future convêyance— English decisions, ap- 
biication of. . x. eec ng, of 
An immediate transfer by a next reversloner 
of his reversionary rights, being in contravcn- 
tion of section 6 (a) of the Transfer of Property 
Act,-is unlawful'and ‘void . with reference to 
section 23 of the Contract Act, Íp. 117, col. 1.) 
‘A transfer by a next reversioner of his rever- 
Slonary rights, ‘where the deed of ‘transfer 
declares that the vendee ‘has betome absolute 
owner of the transferred property and been 
put in possession, is not to be interpreted 
as a contract for conveyance in future when 
the estate fell into possession, merely because 
immediate ‘possession could mot be given at 
the time of.the transfer. ia < 
. ,Harnath Kuar. v. Indar Bahadur Singh, 71 
Ind. Cas. 629; 50 I. A. 69; (1922) A. I. R. (P. C.) 
403; '9 O. & A. I. R. 270; 9 O. L. J. 
652; 44 M. L:]J.489; 37 C. L.'J. 346; 45 A. 179; 
27.C. W. N. 949; 18.L.:W. 383; 26 O. C. 223; 33 
M. L, T. 216 (P..C), followed. | ., 
Bisheskar Dayal v. Har Raj Kuar, 66 Ind. Cas. 
622; 8 O.L.^J. 346; Khurshaid Ali v. Rashid 
Husain, 9 O. C. 33r, Raj Mohham Singh v. Raja 
‘Rup. Singh, 15 A. 352; 20 IL, A..127; 6, Sar. P. C, 
J. 327; 17 Ind..]ur. 376;,7 Ind. Dec. (N. S.) 943 
(PC), bdul Wahid “Khan v. Shaluka Bibi, 21 C. 
496 t p. 502; 21 T^ A. 26; 6 Sar. 'P. 'C. J. 399; 
Rafique and Jackson's P.C. No. 134; 10: Ind. Dec. 
(8.,8.) 961 (P. C.) aud Shiam Sundar v, Dilganjan 
Singh, 39, Ind. Cas. 540; 20 O. C. 155; 4 O. L. J. 
380, distinguished. —.— 7 
“The “principle that an executant is -boünd ‘ix 
foro conscientiae to make good his promise when 
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he obtains the estate in possession is not appli- 
cable to India. [p. 111, tol. 1.] ; 

Courts in India are bound to give effect to 
plain provisions of the Statute Law, instead of 
following a course of English decisions, which 
ate based on long established practice rather 
than on principle. [p.rir, cel. 2.] 

Kakaralapudi Lakshmi Narayana v. Kandu- 
hurt Veera Sarabha, 29 Ind. Cas 241; 39 M. 5543 
r7 M. L. T. 419; 28 M. L. J. 650; (1915) M. W. N. 
626, relied upon. 


. Second appeal against» a decree 
of the District Judge, Rai Bareli, dated 


the 4th March 1921, setting aside the decree 
of the Subordinate Judge, Rai Bareli, 
dated the rzth January 1920. 

Messrs, Haider Husatn and BlisheshuY 
Nath Srivastava, for the Appellants. 

Mi, Zahur Ahmad, for the Respoadents. 

JUDGMENT.—Prag and Chandika, 
plaintiffs, purchasers from Biru, defendant, 
sued for possession of a onefonith shore 
of the propeity in suit. Their suit was 
dismissed by the Trial Court of the Subordi- 
nite Juage of Rai Bareli. The appeal 
of the plaintifs was first dismisssd on pie- 
limina1y issues by the Distiict Judge of 
Rei Bareli, but ou 1emend by this Court on 
second appeal the pleintifis’ suit wes ulti- 
mataly decreed by the lower Appellate 
‘Court, The defendants, Durga qnd Badal, 
‘have thereuon brought this second appeal. 
. ‘Phe property in suit belonged to Ghissa; 
and the following pedigree will show his 
Succéessors-in-interest and the dates of their 
deaths:— 








GHISSA 
‘Kali Charan, Durga Prasad, 
died 1897 died 1898. 
widow widow 
Musammat Gulaba, Musammut Menda, 


died 28th October 1915. died February 1918 


Badri Prasad, 
died 1899, 

widow, Musummat Phulla 
died 1910. 


The defendant Biru and one Narain 
were the next reversioners in equal degree 
to:the property of Kali Charan, son of 
‘Ghissa and Badri Prasad his graudsou. 
While the property was in the possessión 
of Muwusamsiai  Gulaba, widow of Kali 
Charan, and Müsammat Menda, mother of 
Badri Prasad, they transferred the-@kares 
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in their possession—Menda to her brother 
Mewa Lal (defendant No.2 here) and 
Musammat Gulaba to her son-in-law Sukh- 
nandan. For ethe purposes of the appeal 
here there is a finding of fact binding on 
this Court that Musammat Menda was 
own mother of Badri Prasadand nota step 
mother. Biru and Narain had no means 
to start a protracted litigation and recover 
property from Sukhnandan or Mewa Leal, 
so on 13th December 1916 they sold half 
the property to the de‘endants Durga, 
aud Badal, under a sale-deed (Exhibit C-4) 
for a sum of Rs. 2,000. At the time the 
estate of Kali Charan had fallen into pos- 
session, but Musammat Menda was alive. 
The *endors, however, did not accept Musa- 
mmat Menda as Badri Prasad's own mother 
and claimed that she was 2 trespasser, No 
action was taken by the purchasers to oust 
Sukhnandan and Musammat Menda till 
after the death of Musammat Menda 
in February 1918. In March of that year 
the vendors and vendees ap} lied for muta- 
tion and finally the nomes of Narain and 
Biru were entered. On 16th January 1919 
Durga and Badal brought a civilsuit against 
Biru and Narain for possession of the 
property ‘sold to them. The copy of the 
order sheet (Exhibit C2), dated 215t 
January 1919, shows that the detendaunts to 
this suit were called upon to file a written 
statement on25th February while the hear- 
ing was fixed tor the27th. Inthe mean- 
time Biru wasrunintortheft ota tree and 
put inthelockup. The plaintiff Chandika 
stood surety for him and got him releasad 
on 9th February. On 25th February 
the plaintiffs, Prag and Chandika, obtained 
a sale-deed of one-fourth of the property 
in suit, that is, half of Biru’s sharefrom Biru 
for a consideration of Rs. 1,000. he suit 
brought by Durga and Badal continued 
after that and on 7th March it was compro- 
mised and a decree was passed in favour of 
Durga and Badal against Biruand Narain 
for their cl.im with the exception of a cer- 
tain grove, which they released under the 
compromise. There was alsoa suit by Biru, 
Narain, Durga and Badal against Mewa 
Lal and this was decreed on 19th November 

1919 (dectee Exhibit C26). 
On 26th July 1919 Prag and Chandiks 
brotfüt»the present suit agaiust Biru, Mewa 
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Lal, Durga and Badal for recovery of pos 
session of one-fourth of the property” in 
suit on the basis of the sale-deed of.25th 
February r9r9. As stated above the suit 
was dismissed by the Trial Court and after- 

wards by the Court of Appeal. The District 
Judge held that the bargain evidenced by 

the sale in suit was hard and unconscion- 

able and that it was obtained by the exer- 

cise of undue influence. These findings 

render the agreement voidable and so the 

sale in favour of the pl.inciffs and conse- 

quently their suit failed. On second appeal 
a learned Judge of this Court disagreed 
with the findings of the lower Appellate 
Court and remanded the appeal to it for 

trial of the other issues. On this remand 
the learned District Judge held (r) 
that the sale in favour of the defendants, 

Durga and Badal, was vitiated by the 
provisions of section 6 (a) of the Transfer 
of Property Act and (2) that the compro- 
nuse between Biru on one side end Durga 

and Badal on the other in the suit brought 

by Durga and Badal was collusive and so 

it did not operate as a bar against the 
plaintiffs’ claim, as it would otherwise have 
done, under section 52 of the Transiter of 
rroperty Act, 

These two findings are now attacked 
in appeal here by the deiendants, Durga 
and Badal, who alone have apyealed. 

There was a third argument which, 
in my opinion, can no longer be urged: 
It was «alleged that the consideration 


of the contract in favour of tue 
plaintitis was unlawful as it was. 
oppused to public policy. The con-. 


sideration of the sele was the probable 
expense oi the litigation which Prag aud 
Chandika hed undertaken to launch against 
Mewa Lal and Sukhnendan. It was 

admitted that borrowing money for the 
purposes of litigation on a promise by the 
vendee toruna lawsuit was not unla wul. 

It was, however, urged that the contract be- 

came unlawful and agaist public policy 
because it was hard and unconscionable. 
It was pointed out that though the sale 
consideration was Rs. 1,000 the plaintihs 
had spent nothing in litigation. I shall 
not enter into the merits of this issue be- 
cause this Court has already held the con- 
tract not to be hard and unconscionable, 
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This Court has mentioned this argument 
in ‘its judgment, dated 17th November 
“14021 and repelled it for reasons given 
therein. Thesame argument is advanced 
hereagain under the guise of the contract 
being contrary to public policy, but in 
. essence it is the same, 
It was argued on behalf of the appel- 
lants that the transfer in their favour was 
not an immediate sale, but an agreement 
to transfer property in future and that, 
therefore, the provisions of section 6 (4) oi 
the Transfer of Property Act had no opera- 
tion here. The following rulings were 
quoted in suppórt : 
Bisheshar Dayal v. Hav Raj Kuay (x), 
Kanhaiya Lal v. Gajadhar Prasad, First 
Civil Appeal No. 79 of 1910 decided on 
4th Juiy 1910, Khurshaid li v. Rashid 
Husain (2), Raja Mohkam Singh v. Raja 
Rup Singh (3), Abdul Wahid Khan vw. 

Shalura Bibi (4) Except in the um- 
reported case’ the bar. of section 6 
of the Transfer of Property Act was not 
considered in any of these cases. ‘They 
all relate to the. interpretation of the 
documents produced in those cases. As 
Iegards the unreported case the learned 
Judge who decided it held that the terms 
ót the document produced before him 
showed that the transaction was in reality 
nothing more nor less then an agreement 
to convey property in future. Itis true 
that he wentoniurther tosay “Agreements 
-of this nature are not void because they 
happen tobe made ata time when the in- 
tetest of the executant is merely one in 
expectancy, and Courts in England as well 
asinthis country have entorced them on 
the ground thet the executant is bound 
$n foro conscienti@a to make good his pro- 
mise when he obtains an estate in pos- 
session." Whatever the law in Englend 
may be, it may be said with great respect 
that the principle will not be applicable 
in India. Tne same learned Judge (now 


(1) -66 Ind, Cas. 622; 8 O. L, J. 346. 

G) 90. C. 331. ` 4 

(3) 15 A. 352; 20 I. A. 127; 6 Sar. P. C. J. 
au ind. Jur. 376; 7 Ind. Dec. (N. S.) 943 


4). 21.C. 496 at p. 502; 21 I, A. 26; 6 Sar, 
I. C. J, 399; Rafique and: Jackson's P. C. No. 134; 
"10 Ind; Dec; QA &j 961 (P. C). 7 | 


INDIAN CASES, 


ii 


Mr. Justice Lindsay) refused to apply this 
principle of equity some years later in 
1917 in Shiam Sundar v, Dilganjam Singh 
(5). In the case reportede as Kakaralu- 
pudi Lakshmi Narayana v. Kandukurt 
Veera Sarabha (6) the learned Chief Justice 
rightly said that Coutts in India ate bound 
to give effect to the plain provisions 
of the Statute Law, instead of following 


8 course of English decisions, which ate 


based on long establish.d prectice rather 
than oa ptinciple. On page 558* of the 
report the learned Chiet Justice seid: 
"On tuis question looked at apart 
from aurhoiity, I should not entertain 
any doubt as it seems futile to forbid 
such transfers of expectancies it contid’cis to 
transfer them are to be enforced as soon as 
the estate falls into possession.” In my 
opinion the consideration of the sale-deed 
in favour of the detendants-aprellants 
was umawlul because it was of such a nature 
that, it permitted, it would deieat the pro- 
visions of section 6 (a) of the Transfer of 
AM Act. (See section 23, Contract 
Act, 

It is true that inthe documents there are 
some words that the parties tothe contract 
Shall take possession in equal shares after 
success in litigation, and that the vendors 
shall not compromise any suit without the 


permission of the transterees, At the same 
time there are other words making over 


possession immediately to the transterees 
trom the date of the transter. It is de- 
clared that the vendees had become abso- 
lute owners of half the property, over 
which they have been put in possession. 
It every such document where immediate 
possession cannot be given is to be intet- 
preted as a contract tor a conveyance 1n 
tuture, when the estate falls into pos- 
session, the: definite object of section 6 
(4) ot the Transfer of Property Act 
would be frustrated. It would be 
possible to evade prohibition by repre- 
senting that possession was not: possible 
at the time of the transfer and could only 


- 
(5 39 Ind. Cas. 540; 20 O. C. 155; 4-0. L, 
]. 380. i 
(6) 29 Ind. Cas. 241; 39 M. 554; 17 M- L, T, 419; 
28 M, L. J. 650; (1915) M. W. N. 626. 
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take eifect when the expectancy of the 
vendor metured into title. As regards 
the sale-deed in suit it has to be remember- 


: ed that the estaje of Kali Chuan hadalrea dy : 


fallen into  possesssion and there was no 
bar to the transfer of half of that estate. 
It was only Durga Prasads estate which 
was in expectancy at the time because of 
the life-estate of Musammat Menda. As 
regards thet property also the parties to 
the contract believed that Musammat 
Menda was a trespasser and not a rightful 
owner, In Harnath Kuar v. Indar Baha- 
dur Singh (7) a Hindu next reversioner 
sold half his estate in reversion, declaring 
by the sale-deed that when he succeeds 
he would put the vendee in proprietary 
possession. Both the Courts in India 
andthe Privy Council held this to bea trans- 
fer of an expectancy and, therefore, void 
under section 23 of the Contract Act, In 
this case possession was to be given when 
tha estate fell into possession, yet the 
transection was not treated as a contract 
for sale to take eftect in futute. I uphold 
the finding of the lower Appellate Court 
that what was sold to the defendaats with 
respect to Durga Prasad’s estate was 9 
chance of reversion and that, therefore, the 
sale was invalid under section 6 (a) of the 
Transfer of Pioperty Act and 23 of the 
Contract Act, 

There is a finding of fect of the lower 
‘Arpellate Court against the defendant- 
appellant that the compromise of 7th 
March 19109 was collusive. It was atgued 
on behalf of the appellants thet this was 
based on conjecture and not supported 
by any evidence. The learned Judge, how- 
ever, has given satisfactory reasons in 
support, He has pointed out that Biru 
did enter into a Contest by filing a wiilten 
statement on 25th February and that he 
was won over by the detendonts-eppel- 
lants by the bribe of a grove which they 
released in his favour. A defence to tha 
suit of the defendants-appellants was ‘poisi-. 
ble as regards half the property inélided 
in that suit because as regards that prop- 


. 
gU 71 Ind. Cas. 629; 50 I. A. 69; (1922) A. I. 
(P.C) 403; 9 O.& A. L. . 270; 9 O, 
» J. 652; 44 M. L. J. 489; 37 C. L. J. 346; 45 
A. L9jq.7 C. W. N. 949; 18 L. W. 383; 26 O, C, 
p23; 33 M. L. T. 216 (P. C). 
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erty the transfer was of an expectancy) 
A finding of fact based on sound reasons 
is binding on this Court. 

All the three grounds of appeal are un- 
tenable end I dismiss this eppesl with 
costs. 

Appeal dismissed.. 

N, H, . 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL NO, 303 OF 1919. 
May 23, 1922. 

Presen: :—Sir Grimwood Mears, Kr. Chief 
Justice, and Mr. Justice. Gokul Prasad. 
SANW AI, DAS— PLAINTIFF—APPELLANT 
YEN SS 
SECRETARY or ST ATE-—DEFENDANT 
—RESPONDENT. 

Land Acquisition Act (I of 1894), ss. 20, 31— 
Apportionment of compsnsation—Secretary of 
State, whether party—Parttes “interested, 

Under -section 20 (c).o$ the Land Acquisition 
Act, the Secretary of State is only interested in 
the amount of compensation which the Collector, 
or the Court, on refetence by the Collector, 
awards. Hcis not interested -as-‘a party in 
the distribution er apportionment .of the 
compensation. His interest ceascs when 
he has placed at the disposal of the Court the 
total amouit of compensation. Any disptite 
as to the distribution -or.apportionmcnt-of the 
amount must be fought ait betwcen the parties 


who claim a share jn the compensation. [p. 
113, Col. I.] l 
‘First appeal from a decree ‘of the 


District Judge, Cawnpore. 

Messrs. G. W. Dillon and "S. N. Mitherjt, 
for the Appellant. 

Mr. Lalit Mohan Banerji, Re- 
spondent. 

JUDGMENT.— This 2ppeal is connected 
with First Appeal No. 258 of 1919 which 
we have just decided. It is an appeal 
by Sanwal Des, the owner of pert of ‘the 
land and-he-cleims that he ‘was ‘entitled 
to the whole of the compensation for 1 
bigha 2 biswas of land and the price of 
the trees and buildings standing thereon. 
His claim is directed against ‘Debi Din 
who has-been awarded compensation ‘for 
the nfajor portion of this land. The learn- 
ed Judge did come to‘the conclusion that 
the claim of Sanwal Das was allowable 


for ‘the 


Vol. >>) 
SURAT SINGH v, UMRAO SINGH, 


against Ganga Prasad and Debi Din 
(zemiiiivs) but owing to a m.stake has 
allowed hin compensation for 12 biswas15 
biswinsis only and has further om tted to 
gwe him Rs. 99 odd on accotnt of the 
trees and buildings, He has allowed the 
balance to Debi Din which is against the 
finding he has arrived at, Sanwal Das in 
this appeal has made the Secretary of 
State for India in Council the only re 
spondent and has not impleaded Debi 
Din against whom his Main relief is direct- 
ed. So faras the Secretary of State for 
India in Council is concerned, we have 
already given our reasons in detail in the 
connected appeal for coming to the con- 
clusion that the total amount of com- 
pensation awarded was correct, so that this 
appeal on the question of the inadequacy 
of compensation must fail, The relief 
claimed is really sought against Debi Din 
but we cannot grant it because Debi Din is 
.n0:a p.rty to this appeal, Under section 
20 (c) of the Lind Acquisition Act, the 
Sectetary of State is only interested in 
the amount of compensation which the 
Collector or the Court on reference by 
the Collector awards. He is not in- 
tetested as a patty in the distribution or 
apportionment of the compensation, see 
section 31 (2) proviso 3. His intetest 
-ceuses when he has pliced at the disposal 
of the Courtthe total a mount of co.npensa- 
tion. As Deb. Din is no party to this 
appeal and cannot be madea party now 
because of the bar of Imitation, we can- 
not help the appellant. It was his own 
fault that he did not implead Debi Din 
against whom his claim was really direct- 
ed. Under these circumstances we dismiss 
this appeal also with costs including in 
this Court fees on the higher scale 


Appeal dismissel,. 
Z. K, 
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ALLAHABAD HIGH COURT. 
SECOND Civ. APPEAL No. 1608 OF 1920. 
May &, 1922. 

Present :—Mr. Justice Lindsay and 
Mr. Justice Kanhziya Lal. 
SURAT SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 
VErSUS 
UMRAO SINGH AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Aris. 144, 
148-—Movigage——Redemption by | co-morigagor—SwuM 
by co-morteagor io recover his shave—Suit to vecove? 
property subject to chavge——Limitation: 

Where one of several co-mortgagors redcems a 
mortgage, the other co-morlgagors can bring a 
suit for redemption against the 1edeeming mort- 
gagor within Sixty years from the date ot the ori- 
ginal mortgage. [p. I14, col. 2.) 

Ashfag Ahmad v. Wazir Al, 14 A.1; Ax W.N. 
(i891) 211; x A. 423; 7 Ind. Dec. (N. 8S. 373, 
followed. . 

. The period for the redemption of a chatge 
is twelve years and not sixty years as in the 
case of a mortgage. [p. x15, col. I] 

An award directed that plaintiff was entitled 
to obtain a certain share of propcrty “A” trom 
the defendant on payment of a proportionate 
Share ot the mortgage money paid by the de- 
fendant ior redemption of the property and a 
cettain share of property “B’’on payment of 
a certain sum of money to the deiendant. In 
a suit by the plaintill to recover the respective 
Shares of the properties trom the defendant: 

Heid, (1; that in respect of his share in ptoperty 
“A” plaintiff had a period o! sixty years trum the 
date of the original mortgage wilhin which to 
bring asuit for ics recoveiy; {p 114, coi 2] 

(2) that in respect ot his share "n propcirty "B" 
defendant had a posststory Chaige on it for the 
sum made payabie to him on ihe award, and the 
pla ntiff had, therefore, twelve ycars itom the 
date of the award to sue for its recovery. [p. 
115, col, 1.) 


Second appeal from a decree of the . 
District Judge, Jhausi, dated the 31st 
of July 1920. 


Messrs. P.L. Banerji and Mangal Prasad 
Bhargawa, lor the Appel'ants. 


Messts. E. A. Howard and K. R, Dang, 
for the Respondents 


JUDGMENT.—The only question with 
which we are concerned in this second 
appeal is the question of limitation, It 
atose in the following way. It seems that 
two cousins named Sughar Singh. atid 
Kesari Singh were the owners jointly of 
a Lanna 7 pie 10 karani share in the 
village of Atagaon. It has beegesound. 


x 
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‘that this property was joint family pro- 


perty. 

The plaintitts in the present suit are the 
descendints of Sughar Singh, whiie the 
ptincipal contesting detendants are the 
descendants of Kesar Singh. 

In the year 1872 itis round that Kesari 
Singh as head ot the joint family made 
a mortgage with possession of a 9 pie 15 
karant share out ofthe joint share already 
mentioned. This mortgage was made 
in favour of Sughar Singh son of Risal 
Singh, 

The Settlement of the district took piace 
in the year 1885 and it is shown that 
after Kesari Singh’s death the entries in 
the revenue papers stood as follows with 
regard io the I anna 7 pielo karani share 
above mentioned :—One-half of this share 
was entered in the name of a lady called 
Mohan Kunwar while the other half was 
recorded in the name of Arjun Singh and 
Durjan Singh who are the sons of Kesari 
Singh. 


We have no clear information as to 


' who the lady Mohan Kunwar was. 


e 


* 


It appears that in the year 1885, how- 
ever, a dispute arose between the two 
branches of this family, An agreement 
to refer to arbitration was executed and 
we have before us that agreement and 
the award which was made by the Arbitra- 
tors on the 23rd December 1885. It is 
this award really which determined the 
rights of the parties and it is on terms 
of this award that the present litigation 
must be decided. 


The arbitrators laid down in that 
award. 
(r) that the descendants of Srghar 


Singh (now represented by the plaintifis) 
would be entitled to half of the g pie 5 
karant share which has been mortgaged 
on payment of one-half of the mortgage 
money ; 

(2) Astegardsthe remaining 9 pie 15 
karant share which had formerly stood 
in the name of Mohan Kunwar, the de- 
scendants of Sughar Singh (now the 
plaintifts) were to be entitled to recover 
half of this snare on payment to Arjum 
Sifigh ot a sum of Rs, 150, Itis an admitted 
fact that the shete which was mortgaged 
in the year 1872 was tedeemed in the 
year eQ004 by proceedings which were 
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taken tinder the special Bundelkhand Act, 
and it is established that that redemption 
was obtained On application made to the 
Special Judge by the defendanis. It is 
further established that the Special Judge 
held that the mortgage had been satisfied 
by the appropriation of the usufruct and 
that no sum was payable for redemp- 
tion. 

The defendants set up limitationas re- 
gards this part of th: claim but on tke 
rulings of this Court we think both the 
Courts below were right in bolding that so 
far as this portion of the property in dis- 
pute is concerned, the plaintiffs’ claim was 
within time. It has been held by this 
Court that where one of several co-mortga- 
gors redeems a mortgage, the other co- 
mortgagors can bring a suit for redemp- 
tion against the redeeming mortgagor 
within sixty years trom the date of the 
original mortgage. That is laid down in 
the case reported as Ashfag Ahmad v. 
Wazir Ali (1). 

We have it that the date of the mort- 
gage is the Igthof June 1872 and con- 
sequently this suit was well within the 
statutory period of sixty years, 

‘As regards the other portion of the prop- 
erty in dispute, however, the situation 
appears to us to be quite different.. 
We have pointed out that the arbitrators 
in their award of the 23rd December 1885 
stated that the descendants of Sugher 
Singh could obtain possession of a half 
share of the remaining 9 pie 15 kavants 
ou payment of the sum cf Rs. Igo to 
Arjun Singh. 

There is nothing cn the record to show 
how this sum of money came to be pay- 
able to Arjun Singh or what was the 
nature of Arjun Singh's claim against this 
property which the arbitiators recogmzed 
by their award, but it seems to us that 
the award on this part of the case may 
properly be treatedas declaring that Arjun 
Singh was entitled to retain possession of 
a half share in 9 pies 15 kavanis as sec- 
urity for thesum ot Rs.150. 

In their plaint the plaintiffs admit that 
they have never paid this sum ot Rs. I50 . 
to Arjun Singh but they claim their right 


(i) 14 A. 1; A.W. N. (1891); ai1; X3 AL 423; 
7 ind. Dec, (N. 8.) 378. 
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to pay it now and obtain redemption say- 
ing that they are mortgagors of .this por- 
tion of the property while Arjun Singh 
is the mortgagee. If that werea correct 
statement of the relations between the 
parties, then no doubt the suit brought 
by these plaintiffs, so far as this portion 
of the property is concerned would be 
well within tine, But weare unable to 
find in the plaintiffs’ favourthat they are 
the mortgagors and that Arjun Singh or 
his representatives are the mortgagees of 
this portion of the property. We have 
said already that all we can find is that 
Arjun Singh was declared to have a pos- 
sessory charge of this portion of the 
property on the basis of the award 
which was made on the 23rd December 
1885. Therefore, the plaintiffs had a 
right .to redeem this charge and the 
period for redemption of a charge is 12 
years and not 60 vears as in the case of 
a mortgage, 

Both the Courts below in dealing with 
the question of limitation have treated 


the case as if-it were one which is govern- 


ed by Art. 113 of the Schedule to the 
. Limitation Act. That Article provides the 
period of limitation for specific perform- 
ance of a contract, In our opinion this 
has got nothing ,whatever to do with 
the present case. "The award which de- 
clared the rights of the parties is in no 
sense 8 contract between the parties for 
which specific performance could be 
sought, It follows, therefore, that this 
appeal must succeed in part. We ere 
clearly of opinion that as regards the prop- 
erty referred to in paragraph 5 (b) of 
the plaint the claim of the plaintiffs is 
time-barred. As regards the other prop- 
erty, for the reasons we have already 
given, the claim was within timeand the 
decree of the Court below is affirmed. We, 
therefore, allow the appeal in part and 
direct the plaintiits’ claim to be dismissed 
with regard to the property specified in 
clause (5) of paragraph rr of the plaint. 
The parties will bear their own costs in 
all three Courts. 


, Appeal partly allowed. 
Z, E. 
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OUDH JUDICInu COMMISSIONER’S 
. €OURT. 
Civit REVISION NO. 135 OF 1922. 
"December 12, 1922. 
Preseni:—Mxr. Daniels A.J.C. 
BINDA PRASAD—DEFENDANT-— 
APPLICANT 
YEN SUS 
BANARSI DAS AND ANOTHER—PLAINTIFFS 
— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. I15-— 
Revision, application | for— Inordinate delay. R 
An application for revision made more than a 
year after the order complained of was passed, 
cannot be entertained unless some gcod reason 
can be shown for the delay. 


Application for revision of an order 
of the Subordinate Judge, Hardoi, dated 
the 25th August 1921. 

Messts. Ram Prasad and Girja Saran Lal, 
for the Applicant, 

Mr. A. P. Sen, for the Opposite Party.. 

JUDGMENT.—This is an application for 
revision of an order rejecting objections 
to an award made ina pending suit on 
the ground mainly that the Court did 
not grant an adjournment to the appli- 
cant to produce his evidence. The order 
rejecting these cbjections was passed 
on 31st August 1921. The present ap- 
plication was filed on 23fd’ September 
1922, more than a year afterward and 
alter the decree based on the award had 
been passed and executed. The applicant 
offers no explanation whatever tor the 
inordinate delay with which the applice- 
tion has been filed, and this alone is a 
sufficient reason for dismissingit without 
entering into the merits. I am not prè- 
pared to entertain an application for 
tevision made more than a year after 
the order complained of was passed 
unless some good reason can be shown 
for the delay and I accordingly dismiss 
this application with costs. 

Revision rejected, 

W.C. A. 
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LAHORE HIGH COURT. 
MISCELLANEASUS APPLICATION No. 500 
_ OF IQZI IN 
CiviL APPEAL NO. 2480 OF -1921. 
== ^ March.24,. 1922. 
Present :—HMr. Justice LeRossignol. 
MOLAR-—PLAINTIFF— APPELLANT 
—PETITIONER 
- Versus 
KANAHAYA LAI, AND OTHERS— 
DEFENDANTS—RESPONDENTs. 


Civil Procedure Code (Act V of 1908), Oi 
XXXIX., »,60,0. XLI, vr. 6—.4ltachmeni in 
execution—Suwit for declaration —Dismissal— Appeal 
—Stay of sale— Injunction. 


Where the suit of a person for declaration of 
title to property attachedin execution of a de- 
cree between third ,parties is dismissed and he 
‘prefers an appeal, he cannot ask for stay of sale 
under O. XLi, r. 6 of the Civil Proceaure Code 
as tnat provision is applicable only where the 
appeal is pending against the decree which is 
to be executed, Such a person can, however, take 
action under O. XXXIX of the Code and pray 
for a temporary injunction, l 


Application “under O. XLI, r. 5, Act 


V oť- 1908, for stay of execution pro- ` 


ceedings, in Case No, 144 of 1918, in the 
Court of the Senior Subordinate Jude, 
Delhi, and. in Case ‘No. 4 of 1915, 
in the Court of the District Judge, 
‘Delhi, penuing the decision of the appeal 
case noted above by the High Cuurt, - 


Lala Balwant Rat, for the Petitioner. 
Mr. Badr-ud-din Quresit aud Lala 
Sardna Ram, ior the Respondents. 


ORDER.—~The petitioner claimed a 
portion of a house against wuich two 
sets of pluintufs hod. obtajued decries on 
 murítga es eXeculcd by tne ostensible 
owners, 


“The petitioner lodged objections in 
execution and on tacir failure instituted 
a suit tur declaration ot his title, failing in 
tuat, he has luuged an appeal in this 
.Quurt and now asks tor stay of sale 
in tne decrees to which he is nota 


party. 


His Counsel relies on O, XLI, 1. 6 but 
tha plies not tu the prescut case, but 
only to cases’ where ag appeal is pend- 
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ing from the decree which is to be exe- 
cuted. 

Such is not the case here. The peti- 
tioner (owd heye taken action: undur 
O.. XXXIX and: prayed fora temporary 
injuncuon, but he has not taken that 
course and if be had, I do not think, 
having regard to the convenience of Loth 
sides, that the talance would incline in 
favour of stay of sale, 

Ihe petiticner’s case is prima facie a 
very weak one and respondents are will- 
ing to risk the success of his appeal and 
all that that implies. 


I dismiss the petition with costs, 


Petition dismissed. 


N. H. 


OUDH.JUDICIAL COMMISSIONER’S 
EXECUTION OF DE-REE APPEAL NO, 29 
OF 1922. 

October 5, 1922. 
.. Present —Mi, Daniels, A. J. C. 
BINDA PRASAD—DECREE-HOLDER— 
. APPELLANT 
Versus 
Babu BANARSI DAS—Jupc MENT-DEBTOR 
—RESPONDENT. 
Pre-emption—Decvee in pre-emption — swit— 
Deposu of pre-emption money—Cosis deposited 


beyond time—Compuance with pre-empuon. aecret=— 


Oudh Laws Aci (X V I L4 of 1876), s. 15. 

A óbianed ‘a pre-emplicm uedce with cosis 
Subject to payment o) pic-cmpuon mont y, which 
he deposiicu auy, but laler allachca and with- 
d.ew out.oiit the amount awardcd to Tum on 
account of costs. ‘Tne App. uale Court nacad 
the amount oi pre-~empucn monty oidenng the 
p lo bear thur own costs in the swt ana gave 
Sh pera to A, io deposit the balance o) the 
Pre-cluplon moncy fixcu by it, acaucung the 
acu aitaágy u€posiica.. A comparta wiin the 
o:d«er Wina ia as regalos the balance oi prc- 
emption mon y but the amonut which he had 
withdrawn on account of his costs was deposite.. 


Yol; 75] 


by him after time 
brought to his notice: 
Held, that it was sufficient compliance with 
the decree to entitle Ato be put in possession 
of the property. 
Alt Husain v. Amin Ullah, 15 Ind. Cas. 3373 
34 A. 596; 10 A. L J 153 and Bhagwana v. Goru 


6 Ind. Cas. 954; 56 P. R. roro; 133 P. L. R. 1910, 
referred to, 


when the discrepancy was 


Appeal against an order of the Addi- 
tional Subordinate Tudge, Hardoi, dated 
the 17th May r922, confirming that of the 
Munsif, Bilgram, dated the. rst September 
10921. 

Mr Girja Saran Lal, for the Appellant. 
Mr. Ram Bharose Lal, for the Respond- 


ent. 

JUDSMENT.—This is a second apses] in 
connection with an ao»lication undef 
section 144, Civil Procedure Code. The 
respondent obtained a pre-emption decree 
subject topavment of Rs. 8o which he 
duly denosited. He was awarded his 
costs by the Court of first instance and 
he subsequently attached and withdrew 
on account of the amount die to him 
for costs a sum of Rs. 22 out of the 
amount he had deposited. An appeal 
was filed avainst the decree and the final 
decree of this: Court increased the amount 
payable for the property to Rs. 106-6-0 
and directed “that the plaintiff do pay 
into Court the balance within one month 
from the date of this decree after de- 
ducting. what had alreadv been deposited 
by himin compliance with the decree 
of the Qourt below." He accordingly 
paid the balance of Rs. 26-6-oand obtained 
possession of the property. The appel- 
lant’s contention is that this was not 
a sufficient compliance with the decree; 
that the whole suit should stand dis- 
missed with costs and that the anpellant 
is entitled to recover possession of the 
property. It may be noted.that under 
the decree both parties wete to pay 
their own costs in the event of the 
plaintifi complying withthe decree, On 
the mutter being brought to notice the 
olaintif paid in the amonnt of Rs. 22 
whch he had w'thdrawn but not within 
the one month allowed hv the decree. 
Both the Coutts below have held that 
there was a sufficient, exmofiarce with 
the decree to entitle the plaintiff to 
be putin possession of the "property. 
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of this 
Il agree with the Corts bélow in accept- 
ing the view which has been consistently 
taken on this point by the Allahabad 
High Court. The appellant 
differentiate these rulings by the fact 
that in Oudh the right of pre-emption 


Iry 


hey cite a number of authorities in 
support of thisview. Two Jaler author 
ties on the same side pave also been 
cited hefote me, 
v. Amin Ullah (1) and Bhagwana v. Goru 


narrelv, AM Huscin 
(2). No authority to the contrary has 
been shown. There is T believe no case 


Court directly in point but 


ceeks to 


isa statutory right and payment: is 
made in accordance with sections 15 of 
the Oudh Laws Act. This, however, 


does not affect the question. Section1Ts 
says that the amount due must be paid 
into Curt. In fact it ‘was 


paid into 
Court although the plaintiff treatine it 


as money in deposit to the credit of 
the defendant 
part of it on account of costs due to | 
him in the same case, 


subsequently withdrew 


The anpeal fails and it is accordingly 
dismissed with costs. i 

V N.H, 
Ca 


Appeal dismissed. 


(1) 15 Ind. Cas. 337; 34 A. 596; 10 A. I. J- 153, 
(2) 6 Ind. Cas. 954; 56 P. R. 1910; 133 P. L. R. 
1910; 


BOMBAY HIGH COURT. 
Frrst Civir, APPEAL No. 486 or 1920. 
F April 3, 31922. 
Present :*-—Sir Norman Macleod, Kr., Chief’ 
Justice, ard Mr. Justice Shah, pa 
YEKNATH NARAYAN KULKARNI-— 
PLAINTIFF—ÀPPELLANT 
revSus 
LAXMIBAT KESHO GOPAT, -—DwfENDANT 
~-RESPONDENT, © "ew Ww 
Hindu “Lawe. Bombay. Presidency wa Widow 


rr8 


INDIAN CASES. 


(1623 


YEKNATH NARAYAN KULKARNI Y. LAXMIBAI KESHO GOPAL. 


Succeeding as gotrajasapinda— Adoption, power of. 

In the Bombay Presidency a Hindu widow 
who succeeds to an estate not her husband's but 
as a goíraja sapindg of the last male holder, and in 
consequence of the absence of neater heirs, cannot 
make a valid adoption so as to defeat the rights 
of reversionets. [p. 120, Col. 2.] 

Ramkrishna v. Shamrac, 26 B. 526; 4 Bom. L. 
R: 315, Madana Mohana Ananga Bheema Deo 
v. Purushothama Ananga Bheema Deo, 46 Ind. 
Cas, 481; 20 Bot» L. R. 1041 at p. 1046; 35 M. 
L. J. 138; 5 P. L. W. 179; 8 L. W. 167; 16 A.L. 
P. 725; (1918) M. W. N. 621:24 M. L. T. 2315; 
28 C. L. J. 4931 41 M. 855723 C. W. N. 177 45 
I. A. 156 (P. C), Datio Govind Kulkarni vw. 
Pandurang Vinayah, 32 B. 499;10 Bom. L. R, 
692 and Lallubhat Bapubhat v. Cassibai, 7 I. A. 
212; 5 B. 110; 4 Sar. P. C. J. 164555 Suth. P. C. J. 
795;4 Ind. Jur. 5331 3 Shome L. R. 245; 7; C. L. 
R. 445; 3 Ind. Dec. (N. 8.) 75 (P. C), followed. 

Yadao v. Namdeo, 64 Ind. Cas. 536; 48 I. A. 
513; 24 Bom. IL. R., 600: 37 N. L. R. 145; 30 M. 
L. T. 533 26 C. W. N. 393; 42 M. L. J. 219 15 
IL. W. 565; 20 A. L. J. 481; 49 C. 1; (xo22) A. 
I, R. (B) 216 (P. Cand Mallappa v. Hanmappa, 
55 Ind. Cas. 8143 44 B. 297; 22 Bom. IL, R. 203, 
distinguished. 
 Wirst appes] from the decision of the 
First Class Subordinate Judge at Satara, 


‘in Suit No. xis of rgr9. 


Mr. K. N. Koyajee, for the Appellant: 

Mr. Nadkarni, (with him Mr. P. B. 
Shingne), for the Respondent. 

' JUDGMENT. 

Macleod, C. J.—The plaintiff claiming 
to be the heir of one Ramchandra sued 
for declarations (1) that defendant No. 3 
was not adopted by defendant No. I and 
that if he was adopted, the adoption was 
invalid, (2) that the sale-deed passed to 
defendant No. 4 by defendants Nos. I to 3 
was not binding on the plaintiff. 

The following pedigree will explain the 
relationship of the parties :— 





NAROPANT 
|. | 
Annaji Gopal 
Kesh av, 
plaintiff. 
E l 
. Ramchandra, Balkrishna Ganapati— 
(died without issue). | Bhagirthi 
m H defendant No. 2, 
D Narayan=-Lakshmi, 
defendant 
' No. I 
ee, 


Vasudeo, : 
delendagt No, 3, adopted son; 


Annaji died in the first half of 1899 leaving 
him surviving kis son Ramchandra, his 
grandson Narayan by a predeceased son 
Balkrishna and Bhagirthibai the widow of 
a predeceased son Ganapati. Ramchandra 
and Narayan died on the rst of Novembet 
i899. If Narayan survived Ramchandra 
then he would be the last male holder of the 
family property, and his widow Lakshmibat 
would have taken a  widow's estate. 
In 19153, she adopted the present defendant 
No. 3. The plaintiff who was a separated 
nephew of Annaji filed this suit in 1919 
against Lakshmibai, Bhagirthibai, the third 
defendant and the fourth defendant, an 
assignee from the third defendant. He 
contended that the property belonged to 
his cousin Ramchandra;that on Ram- 
chandra's death Bhagirthibai as the widow 
of Ganapati, a gotvaja sapinda, succeeded, 
while Lakshmi had only a tight to main- 
tenance, and had, therefore, no tight to 
adopt the third defendant. 

The learned Judge who decided the case 
unfortunately did not see the witnesses 
as the evidence was recorded by his pre- 
decessor. Therefore, in dealing with the 
question of fact he was in no better position 
than we are, as we have the same written 
record before us as the learned Judge. 
He came to the conclusion on the evidence 
that Ramchandra died last. "The evidence 
of Exhibit 53 and Exhibit 55 supports 
the story that Ramchandra died last 
while the evidence of Exhibits 6r, 62, 64, 
66 and 67 supports the defendants’ case. 
It must be remembered that all these wit- 
nesses were talking of what happened 
twenty yeats ago, and all of them were 
likely to make mistakes quite honestly. 
But the plaintiff placed great reliance on 
the Village Death Register which showed 
that Narayan died on the rst November 
and Ramchandra on 2nd November. Now 
it is admitted that both of them died on 
the rst, one eatly in the morning, the other 
in the afternoon, and the evidence of the 
defendants’ witnesses’ shows that they 
were both cremated on the same day, 
so that in any event the Retister is 
incorrect. I do not see any reason why 
the Court should attach such importance 
to the Register, as to hold that what 
it states must be absolutely correct, 
When a village has been attacked by an 
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epidemic of plague, it is probable that 
all the officials would be fully occupied, 
and it may very well be that the inform- 
ation they received with regard to 
births and deaths would not be accurately 
recor ded, 

On a careful perusal of the evidence, 
therefore, I do not see any reason why we 
should believe the witnessesfor the plaint- 
iff rather than the witnesses for the 
defendants, while I may point ont that one 
of the witnesses, Exhibit 55, for the plaintiff 
actually went so fat as to say that Ram- 
chandra died at least two days after Narayan. 
Thereafter, the name of Lakshmibai was 
entered in the Vatan Register, but the 
suggested explar. ation of the preference 
given to her is not sufficiently coavincirg. 
It is just as probable that Laksami was 
considered by the authorities to be the right- 
ful heir as the widow of the last male holder, 
as that the daughter-in-law of the senior 
son was preferred to the widow of the 
junior son. It seems to me, therefore, 
that as we are in the same position with 
regatd to the appreciation of evidence 
as the learned Judge, there is no sufficient 
treason fot holding on the evidence that 
Ramchandra died last. I think, that some 
impottance must be given to the fact 
that Narayan was considerably the younger 
man. He was only eighteen compared 
with Ramchaadta who was sixty—there- 
fore, when the evidence on the question 
who died firstis so evenly balanced I thik, 
we are entitled to say that the probabili- 
ties ate in tavour of the younger man sur- 
viving the elder. 

That is also a desirable conclusion to arrive 
at as otherwise tle property would go away 
from the family. Our finding that Narayan 
died last is sufficient to dispose of the case. 


But an interesting question was raised, 


whether if Ramchandra died last, the adop- 
tion of the third defendant by Lakshmi 
could defeat the tights of the plaintiff. 
In Ramkrishna v. Shamrao II) it was 
decided that where a Hindu dies Jeaving 
a widow and a son, and that son himself 
dies leaving a natural born or adopted 
son ot leaving no sons but his own widow 
to continue the line by means oi adoption, 
the power of the former widow is extin- 


(t) 26 B, 5261 4 Bom. L. R. 315. | 


guished and can never afterwards be revived. 
That decision was approved by the Privy 
Council in Madana Mohang Ananga Bheema 
Deo v. Purushothama Ananga Bheema Deo 
2). 

l Shen in Datto Govind Kulkarni v. Pandu- 
rang Vinayak (3) it was held, that a Hindu 
widow who stcceeds to an estate not her 
husband's but as a gotraja'sapinda of the 
last male holdet under the rule establishe 
ed by Lallubhai  Bapubhai v. Cassibal 
(4), and in consequence of the absence 
of nearer heirs, cannot make a valid adop- 
tion. 

That decision would be binding upon ts 
wiless it has been reversed, But that 
decision was based on the decision in Ram- 
krishna v. Shamrao (x) which, as I have 
already stated, has since been approved 
by the Privy Council. 

The appellants, however, relied on the 
case of Yadao v. Namdeo (5). Thete was 
a joint Hindu family consisting of Pundlik, 
his cousin Namdeo, and the two sons 
of Namdeo. On Pundlik's death his senior 
widow, Champabai, acting under the author- 
ity of her husband, adopted Pandurang, 
one of Namdeo's sons. Pandurang died 
in childhood unmarried, but it was held 
that at the time of his adoption there 
was a sepatation between Pandurang on 
the one hand, and Namdeo and his remain- 
ing son on the other. On his death, there- 
fore, his estate vested in Champabai who 
then adopted the plaintiff. Namdeo dis- 
puted the capacity of Champabai to adopt 
but it was held that, as her husband had 
not forbidden her to adopt if the boy named 
was not available or died, she had the power 
to adopt the plaintiff. ‘Lhe hea-dnote to 
the case says: 

“In the Maratha country of the Bombay 


2) 46 Ind, Cas. 481;20 Bom. L. R. 10414 
at p. 1046; 35 M. L. J. 138 5 P. L. W. 179: 8 L. 
W. 1674 16 A. L. J. 725 (1918) M. W. N. 621: 
24 M. L. T. 231: 28 C. L. J. 403; 41 M. 8553 23 
C. W. N. 177; 45 I. A. 156 (P. C.). 

(3) B. 499; 10. Bom. L. R. 692. 

(4) . A. 212; 5 B. x10; 4 Sar. P. C. T. 164: 
3 Suth. P. C. J. 795; 4 Ind. Jur. 533; 3 Shgme, 
6 Eques L. R. 445; 3 Ind. Dec. (& 8.) 75 


(s) 64 Ind. Cas. 


N. 
32 
7 1 


£36; 48 I. A. 2 En Bom. 


I. R. 609; 17 N. L. R. is 30 M. 53; = 
C. W. N; 393; 42 M. L. J. 219) 19 SAY. 5 
Bos J. 481; 49 C. 1; (1922) Ac I. R (B) 215 
B 
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Presidency and in Gujarat a Hindu widow 
whose husband has not expressly forbidden 
her to adopt a sgn to him, has powert to do 
so, without the consent of her husband’s 
kinsmer, whether or uot her husband's 
estate is vested in her, and whether he 
died joint or sepatate iu family.” 

The Bombay Eull Bench decisions in 
Ramji v. Ghumau (6) and Dinkar Sita- 
gam Prabhu v. Ganesh Shivram Prabhu (7) 
were disapproved. In those cases the widow 
of a deceased co-parcener who had not the 
family estate vested in her and whose 
husband was not separated at the time 
of his death sought to adopt without the 
authority of her husband and without 
the consent of the surviving co-parceners. 
The case of an adoption by a widow who has 
succeeded to the estate of her son, and she 
can only do so, if he was separated from the 
family, would appear to be different. By 
such an adoption the widow does not 
bring a new member into the family, she 
merely endangers the expectations of the 
teversionets. Their Lordships, however, ap- 
pear to have considered the question of 
the validity of an adoptior by a Hindu 
widow mage as a religious duty to her 
husband apatt from the question whether 
the adopted son would acquire thereby 
any tights to property, so that in the event 
of a case coming before this Court in which 
surviving co patcenets dispute an adoption 
by the widow of a deceased co-patcener, 
the question at issue will probably be, 
whether the adopted son acquired, by virtue 
of his adoption, any tights in the joint 
family property and not whether the adop- 
tion was valid. | 

In Mallappa v. Hanmappa (8) the facts 
were very similar to the facts in Yadao v. 


Namdeo (5) except that the deceased son . 


was the natural son of the husband and not 
an adopted son. It was decided that the 
tights of the widow to adopt did not de- 


‘finitely come to an end, because a natural. 


son was born, so that if that natural son 


* died without leaving a son of a widow and 


‘the mother succeeded as his heiress, her 


e ri@hts.to adopt to her husband which had 


(6) 6. B. 498; 6 Ind. Jur. 58733 Iud. Dec. 
(N. s.) 787 (°. BJ. 
(7) “eB. 505; 3 Ind. Dec. (N. 8.) 792 (P. B). 
. (8) 55 Iud. Cas. 814; 44 B. 297; 22 Bom, h. 
R. 
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been in suspense revived. Then in Datta- 
traya Bhimrao v. Gangabal Ganeshbhat 
(0) my brother Shah expressed the opinion, 
that the principle underlying the ruling 
in Ramkrishna v. Shamrao (1), and Datto 
Govind Kulkarni v, Pandurang Vinayak (3) 
was notin any way affected by the 
observation in Yadao v. Namdeo (5). 

It cannot be said, therefore, that the 
decision of this Court that a widow of a 
gotraia sapinda cannot adopt so as 7o defeat 
the rights of the reverstoners has in any way 
been shaken by the decision in Yadao v, 
-Namdeo (5). 

If, therefore, Bhagirathi, though she 
took a life-estate as a widow of:a gotraja 
sapinda, had no power to adopt so as to 
defeat the rights. of the reversioners, it 
equally follows that Lakshmi, who in the 
lifetime of Baghirathi had only a right 
of maintenance, had no power to adopt 
so as to exclude the reversioners. The 
question whether those widows could have 
adopted so as to secure religious benefit 
to their husbands is an entirely different 
question from the one whether by such 
adoption they could defeat rights of inherit- 
ance. We think, therefore, that the appeal 
must be allowed and the plaintiff's suit 
dism‘ssed with costs throughout. 

Shah, J.—I concur. 

N. H. Appeal allowed, 


(a) 77 Ind. Cas. 17; 24 Bom. L. Re €9 at p: 
2: 46 B. 541; (1922) A. I. R. (B.) 321. 


OUDH JUDICIAL COMMISSIONER'S 

COURT, | 

SECOND CIVIL APPEAL, No, 310 OF 1922, 
July 4, 1923. 

Present; —Mr. W. zit Hesen, A. J. C. 
Babu RAM NARESH S NGH-—PLAINTIEFE 
—; PPELLANT 

V2'3MS 
DALPAT SINGH AND OTHERS— 
DEFENDANTS -~R ESPONDENTS, 
Oudh Rent Act (XXII of 1886), ss. 3 (xo), 
48—Tenant, who  is—" HeirSof tenant”, whether 
includes heir ef stecesser of tenant; 
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The heir of a tenant who succeeds the tenant 
becomes “tenant” within the definition of 
the term in section 3 (ro) of the Oudb Rent Act. 
Therefore when the heir of a tenant has succeeded 
to the tenancy, his heir becomes “the heir of 
a tenant" within the meaning of section 48 
of the Act and is entitled to the protection of 
that section. 

The expression the “heir of a tenant” in sets 
tion 4S of the Ondh Rent Act does not exclude 
the heir of the heirofatenant. The word "heir" 
is used to denote the sense of representation 
of the first tenant through his successors in 
inheritance for the whole term of the tenancy. 


Second anneal against a decree 
of the Sudordinite Judge, Sulta mur, 
dated the ryth August 1922, reversing a 
decree of the Munsif, Sultanzur, datza the 
20th November 192r. 


Mr. A. P. Sen, for the Anpellant. 
Messts. Bisheshar Nath and Radha 
Krisina Srivastava, for the Respondents. 


JUDGMENT —This is en apneel 
from the decree o^ the Subordinate Judge. 
of Sultannur dated the 17th August 1922, 
which tevetsed the decree of the Munsif 
of thesame place diated th» 29th November 
ror. "The apelhats suit was decreed 
by the last mentiored Court, The smt 
was one fot possession of a cul'icaforv hold- 
ing which was originnl!ly under the tenancy 
of one Sakhdeo Singh.. Ee died in Novem- 
ber I9g19. It is common ground that 
Sukhdeo Singh died during the 
currency of the tenancy and a portion of 
the 7 years term still remained unex»ired 
at his death.. It is also common ground 
that he was succeeded by his son, Bikra- 
m5jit Singh. Bikramajit Singh died within 
a month of the death of his father, The 
holding was since the death of Bikramajit 
Singh in the possession o* Dalpat Singh and 
Pirthi Singh, the defendants to the suit 
out of wich this appeal has arisen. 

The plaintiff's cese was that the defend- 
ants were trespassers. The defence with 
which Iam now concerned in this appeal 
was to the effect that they or zt leest one 
of them was in oceuostion of the holding 
asa matter of right in virtue of the orovi- 
sions o* section 48 of the O dh Rent Act 
(ZX of 1886.) Dalnat Singh and Pirthi 
Singh were coll .teral real.ions of Sukhdeo 


Singh. The finding of the lower Appellate . 


Court is that Pirthi Singb was joint in cul- 
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tivation both with Sukhdeo Singh and his 

son Bikremaiit Singh. This Feing so, the 

conclusion of law arrived at by the Court, 
below is thet Pirthi Singh wes lawfully 

in rassession of the holding under the nro- 

visions of section 48 of the Oudh Rent Act, 

For the nurpose of this apres 1 we must take 

the finding of fact errived at hy the lower 

Appellate Court as limitedsto this that Pir- 

thi Singh was sh ring in the ctltivatiqn 
of the holding with Bikramjit Singh, son 
of Sukhdeo Singh. 

The learned Counsel for the appell nt 
argued that Pirthi Singh was not entitled 
to the 0ccumation of the holding because 
Bikremaiit Sinch, with whom he was sher- 
ing in the cultivetiop o" the holding was 
not a tenent but ante the heir of a ten^nt. 
T do not agree with this construction of sec- 
tion 48. The word tenani is defined in 
sub-section (1c) of section 3 of the Oudh Rent 
Rent Act as mer ning anv nerson, not being 
an under-pronrietor, who is liable to pay rent. 
The heir who succeeds under section 
48. is clewtly a person who is linhle to nay 
regt as is indicated bv the terms of fhe 
section itself. Bikram-jit Singh, therefore, 
when he succeeded to the ten^ncv as en heir 
of hisfather hecame a tennant in histelstion 
to the I-ndlord of the holding bv virtue 
of his lia bility tonev rent for it, rirthi Singh 
was, therefore, the hair of Bikramajit Singh, 
who wasa tenant asT have just now stated, 
and entitled to retain occunation of the 
holding for the unexpired portion of the 
meriod of the tenancy. This construction 
is horne out by reference to several sections 
ofthe Act, particularly the sections refat- 
ing to the eiectment of the tenants. I 
am, therefore, of oninion thit the exnres- 
sion “the heir of a tenent” does not exclude 
the heir of the heir of a tenant. In my 
opinion the word ‘heir’ is used to 
denote the sense of representation of the 
frst tena nt through his sucessors in inherit- 
ance fot the whole term of the tenancy, 


Pirthi Singh died during the pendency 
of the anneal in the Court below. His sons 
were brought on the record in his Wace 
the learned Counsel for the appellant has 
argued thot wh«tever might have been the 
rights of Pirthi Singh, hissons axgsiot enti- 
tled to claim the advantage of the provisions . 
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of section 48. This argument is answered 
by the observations which I have just now 
made. When Pirthi Singh died he was a 
‘tenant, within the Meaning of the Act, of the 
holding in dipute. Iiis sous are therefore 
clearly entitled to come in under section 
48 in the occupation of the holding for the 
unexpired portion of the period of the te- 
nancy and consequently they are not tres-- 
passers. In support of his argument the 
learned Counsel for the appellant 
repeatedly referred to the recent amend- 
ments made by the Locali Legislature in 
the Oudh Rent Act particularly dealing 
with the subject-matter of section 48. 
I do not, think I can legitimately use the 
amendments as aid in interpreting the law 
as it stood before thé amendment and with 
which only I am concerned in the present 


appeal. P | 
T'he appeal fails and is dismissed with 
costs, "" 
N, H. Appeal dismissed, 


ALLAHABAD HIGH COURT. 

TMRST CIVIL APPEAI NO, 165 oF Ica2qa, 

Tuae 21, 1922. : 
Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Piggott, 
MAHADEO PRASAD AND OTITERS— 
DEFENDANTS-—~AP PELLANTS 
Vey SUS 
DHIRAJ SINGH—PrAINTIFF— 
RESPONDENT. 

Mortgage—Mortgage by conditional saie—Post 
diem interest—Construciton of deed. 

A mottgage by way of conditional sale contained 
the following covenant :— " 

It is covenanted that I shall continue to pay 
interest at the rate of IX annas per cent. per men 
sem annually. In' case of default in payment of 
interest, it shall be added to the principal, and 
I Shall” pay interest thereon as well at the afore- 
said rate. I, or my heirs, or representatives, 
shall have no objection to it, nor shall I mortgage 
or sell the property to any other person until 
the paymesW of the mortgage-money. In case 
of breach „of promise | and expiry of the stipulated 
period, the mortgagee shall become the absolute 
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” 


owner ‘of the property mortgaged, and, T, or my 
heirs, or representatives, shall have no objection 
whatever: | 

Held, that having regard to the terms of the 
whole document, its general tenor implied an 
obligation on the ' part of the borrower on the 
making of default to be liable for the subse- 
quent interest at the rate mentioned in the bond 
up to the date of payment or suit. [p. 124, col. 2.] 

Mathura Das v. Raja Narindar Bahadur, 19 A. 
39; 23 I. A. 138; 1r C. W. N. 525; 6 M. L. J. 214: 7 
Sar. P. C. T. 88: 9 Ind. Dec. (N. $) 25 (P. C): Binde- 
sri Naik v. Ganga Sayan Sahu, 20 A. 171: 2 C. W: 
N. 129; 25 L A. 7 Sar. P. C. J 273; 9 Ind. Dec. 
(N. $. 471 (P.C) and Sarala Das! v. Jogendra 
Narayan Basu, 25 C.246; 13 Ind. Dec. (N. S) 165, 
relied on. 

The question whether under a mortgage by way 
of conditional sale the mortgagor is or is not 
Hable to pay post diem interest must primarily 
be decided on the terms oj the deed. 


First appeal from a decree of the Addi- 
tional Subordinate Judge, Cawnpore, deted 
the28th of February ro20. 

Dr. Surendra Nath Sen, for the Appel- 
lants. 

Munshi Gitdharl Lal Agarwala (with 
him Mr, B. E. O'Conor), for the Respond- 
ent, ; 

JUDGMENT.—The question which is in 
controversy between the porties in this 
appeal is whetherin a mortgage by way 
of conditional sale the mortgagor is bound 
to pay interest at the agreed rate from 
and after the dav upon which he should 
have discharged his obligations under the 
deed. Yn other words, is interest during 
the post diem period, though not expressly 
provided for, to be calculated under the 
particular provisions Of the deed at the 
same rate as that stipttleted for during 
the agreed period of the cutrency of the 
boad ? l 

‘he position very shortly is as follows:— 
The borrower should have te-paid, but did 
not re-pay, the principal and interest in 
December 1007, and though ceftain pay- 
ments of interest were made, the account 
at the commencement of this action on 
the 2oth of October 1019, showed that 
Rs. 8000 principal and Rs. ro,58r interest 
were due. This was based upon the 
calculation that the express stipulation 
as to interest coveted the whole period 
from the 8th of December ra02, down 
to the date of the institution of the 
suit Whilstit is, of course, proper that we 
should .refer to and pay regard to decided 
cases; the main and important matters 
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for our consideration are the exact terms 
bf the document itself. When those 
have been considered, it is proper to see 
whether there are any decided cases so 
samar in their terms that the canons 
of construction that have been used by 
other Coutts will be of asststarce to us. 
If so, itis our duty to avail ourselves of 
them. 
The document, dated the 8th of Decem- 
þer r9o2, was executed | by Mathura 
Prasad, who was the father of the defend- 
ants (appellants). It stated that he had 
fot a period of five vears mortgaged with- 
out possession a certain property in [ieu 
of Rs. 8,000 to Raja Dhiraj Singh, that 
the money was to beapplied inSatisfac- 
tion of a decree, and then follow the 
words which have given rise to this ques 
tion :— 
ʻu Tt is covenanted thet I shall continue 
to pay interest at the rate cf Ir &nnas 
per cent. per mensem annually, In case 
of default in payment of iaterest, it shall 
he added to the principal, and I shall pay 
interest thereon as well at the aforesaid 
rate. I, or my heirs, or representatives 
shall have no objection to it, nor shall I 
mortgage or sell the property to any 
other person until the payment of the 
mortease:money....In case of breach of 
promise end expiry of the stipulated 
period, the mortgagee shell become the 
absolute owner of the property mortgag- 
ed, and, I, or my heirs, or representatives, 
shail have no objection whatever....But 
‘if in any year I pay something towards 
principal in addition to the amount of 
interest, it will be not less than Rs, 500. 
I have, therefore, executed these few 
presents by way of a mortgage-deed by 
conditional sale, so that they may stand 
as authority and be ‘of use when required." 
The first point whichstands out cleariy 
is that for five years the rate of interest 
was defined with precision, Nowhere in 
the document is there any direct reference 
to what was to happen as regardsinterest 
if the mortgagor did not pay ptnctually 
or if intbat event the mortgagee abstain- 
ad from taking any proceedings for fore- 
closure. As regards default in payment 
of interest during the. period betweer 
1902 and 1907, he stipulates that he will 
not offer objection to interest being added 
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to principal, and interest being paid on 
both, and in thesame sentence he cottples 
vp a promise not to mortgage of sell the 
property to any other *person until the’ 
paymert of the mortgage-money. <A 
few lines above he had agreed to "cor- 
tinue " to pay interestat the rate of rI 
annas per ceni. per mensem annually. 

It is difficult to believe that tte 
parties could kaye kad any otker intention 
than thet if the merigagorfatledio pae 
in December 1907, tbe stipulations in the 
deed would remain “in force ard that 
the mortgagor would be bound to Con- 
tinue to pay interest at the agreed rate, 
calculated up to the time of tender or 
payment of principal and interes? cr the 
institution of a suiteby the morteagee. 
There is no suggestion that any lesser 
rate was agreed upon to come into force 
upon default, Nor is there any logical 
reason to think that the morteagee would 
be willing for his money after 1907 to 
beara smaller rate of interest. Hecould, 
on default Lave commenced a suit, but 
he was not bound to do so. Dr. Sen, 
bowever, contends that on the 8th cf 
December 1907, the egreed interest at 
once stopped running and*'tbat there 
was, as between mortgapor and mortzapee, 
a definitely ascertainable debt, and that 
from that date the lender acquired a new 
and different right, namely, the right to 
bring a suit for foreclosure. We do not 
agree with this interpretation of the dccu- 
ment and we ate of orinion that the 
mortgagee’s rights as regards principal 
and interest, as apart from proceedings 
aeainstthe property, continued, The first 
ease to which we may refer is that of 
Mathura Dasv. Raja Narindar Bahadur (1). 
In that case the material words of the 
deed were that the amount of the {oan 
in full, principalas well as interest, would 
be paid within a yeer. Itis said in the 
deed : 

* Until the payment m full of this 
amount, principal and interest, J shall 
not transfer either directly or indirectly thé 
mort£aged property to any one else; and 
if f do, sucha transfer should be deche? 
to befalse and inadmissible. '' 


(1r) 19 A. 39; 2 


235 I. A. IC.W.N.59 x. L. J. 
#14] 7 Sar. F. C. Js 8 


138: i 
8; 9 Ind. Dec. (8, 5) 25 (P. C); 
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“NO pavment was made, and some eight: 


years after the deed the suit was com- 
menced for the usual mortrage-decree. 
“The Subordinate Judge passed a decree 
for the sum of Rs. 22,813, I! was the 
amount of the principa] alone with one 
year's interest : and, therefore, he disallow- 
ed the claim of the plaint ff to the rte- 
maining seven years’ interest at the rate 
stipulated in the deed. The plaintiff came 
to the High Court andthe decision of the 
Subordinate Judge was affirmed, and in 
that state of the case the plaintiff ar peal- 
ed to the Privv Council. Their Lord- 
ships hald w'thont hesitation, that althorch 
there was no exnress term carrving on the 
Oblisatión to pay interest at the agreed 
rate of 1-6 per cent. per mensem, thet , 
nevettheless there was an obliration upon 
the defendant to make that payment and 
that on the ordinary construction of 
the words, they were in accordance 
with the usual intention of the patties 
toa simple mortgage, Tf, in the rresent 
case under consideration, on the o1dinary 
construction of the words they are in 
accotdarce with the usual intention of 
the patties to a simole motteace,as we 
believe them‘ to be, we shall be comirg 
to a right decision in holding that the 
defendants (appellants) must pay after 
the 8th of December 1907, interest at 
the same rate as thev had agreed to pay 
before that date. We are of opinion that 
this case of Mathura Das v. Raja Narin- 
dar Bahadur (x) is a very useful autho- 
ritv, which gives us clear and distinct 
guidance. 

Now we come to the case of Bindesri 
Naik v. Ganga Saran Sahu (2), another 
Privy Council case, and again from a 
decision of this Eigh (Court. It possesses 
this additional advantage that the 
documents which came up for considera- 
tion were mortgages by way of condi- 
tional sale. When referring to the deci- 
sion of th’s Court, their Lorships of the 
Privy Council seid : 

“Their Lordships do rot think that, 
agcotding to ihe tenor of the mortgare- 
deeds it was intended that the capital 


EA W. N. 129; 25 I. A. 9: 7 Sar. 


71; 2 
:9 Ind. Dee. (N: $.) 47X (P. Ci). 
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sums should ‘cease to berr interest, 
upon the arrival of the time stipulated 
for their payment.’ H 

Then after stetirg that the Judres of 
this High Court h^d corfired their atten- 
tinn to a single passare in the document 
rather than taking into considereticn the 
whole provis’ors of the deeds, their Lcrd- 
ships continued — 

“In the ptesent case, by the deed of 
the 21st of Auoust 1855.. it is stipulated 
in generi! terms that interest at 18 
percent. per annum is to fun upon the 
principal sums advarced, without any 
limitation as to the pericd of its currency. 
And it is also stipulated thet in default 
of punctval "aymemnt at the erd of each 
verr the creditors are to be at liberty to 
trent interest as principel and to ,Iecover it 
from the morteaged property.” 

Therefore, in that ease there being no 
express provision asto what were to ke 
the mutuel richtsand obligations after 
the date fixed for payment, the rate 
of interest wes held to continue: 
throtrhout the currency of the whole 
linhility, 

Finally, we mav refer to the case 
of Sarala Dest v, Jogendra Narayan Basu 
(3). In that case a mortgage-deed con- - 
tained a covenent to pay principal and 
interest ai a fixed rate in two years; 
and a further covenant not to transfer 
the mortgaged property until payment of 
principal ard interest, and also on 
failure of payment of interest for cne year 
to treat the amount after the layse of - 
that year as ptircipal. The Calcuta High . 
Court held, following the caseof Mathura 
Das v. Raia Narindar Bahadur (x) that 
the obliration continued so long as 
morteage sthsisted. 

“Wa are therefore. cf opinion that havirg 
regard to the terms of the whole cocu- 
ment, its general tenor implies an 
obligation on the rart of the torrewer on 
the making of default to te Fable 
for subsequent interest of the rete men- 
tioned in the hond. There beirg ro d'spute 
as tothe amount, we d smiss this appeal 


with or 
Z. E. eee dismissed. 
(3) 25 C. 246; 13 Ind, Dec, (N. S.) 165. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT.. 

SECOND CIVIL APPEAL No. 164 OF 1922. 
February 26, 1923. 
Preseni:-—Mr, Dalal, A. J. C. aud 
Mr, Simpson, A. J. C. 

JAI GOBIND SINGH —PLAINTIFF— 

APPELLANT : 
VEY SUS ; 
ABHAIRAJ SINGH AND OTHERS— 
DEFENDANTS—RESPONDENTS, 

Adverse possession—Equily of redemption, ad- 
verse possession of— Usujruciuary mortgagor's iR- 
teresi, mature of—Morigage—Severat mortgagors— 
Integrity of mortgage broken— Redemption. 

Tnere can be adverse possession of the interest of 
a usulructuary mortvagor and it will depend on 
the facts of each case whether the person claiming 
title through such adverse possession has estab- 
lished his claim or not. [p. 127, col 2.] 

Case-law reviewed. 

The right of ownership in usufructuarily mort- 
gaged property: does not pass to the nioiigagee, 
leaving only the equity of redemption to the mort- 
gagot. The right of ownership together with 
tne right of redemption remains with the mort- 
gagor, and until the property is actually joreclond 
and the sale becomes absolute, the right of owner- 
ship does not pass. The doctrine is equally appli- 
cabie to conditional sales and usuftuctuaty mort- 
gages. [p.127, col. 2,] 

Saadut Ales Khan v. Collector of Saran, (1858) 
Beng. S. D. A. 841; 17 Ind. Dec. (o. 5.) 617, 
appcoved; 

Alchough the possession of usufructuarily mort- 
gaged property by a trespasser can be adverse 
to the morlgagor, the buiuen of proving when 
it became so rests on the tormer. Prima facie, 
by his. act of possession the tresiasscr anciely 
ousts the mortgagee who 1s entitled to hold the 
property. [p. 128, col. 1.3 

Peria Arya Ambalam v. Shunmuga Sundaram, 
22 Ind. Cas. 615; 38 34. 903; 15 M. L. T. 122; 26 
M. i. Jo 140; I L. W. 119; (1944) M. W. N. 417, 
approved. 

in tne case of a mortgage by several persons, 
where the mortgagee purchases the equity of 
redemption in.a portion or the morigagia prop- 
erty, Cue integrity ul the mortgage is biokin up aud 
any one of tne Morlgagurs caunot 1edvem any 
| pettion of the mortgagcu property besides his own’ 
against the wishes ot cue murigagce, [p. 129, col. 1.) 

Munshi v. Daulat, 29 A. 202; 4 A. In J. 74; A. 
W.N. (1907) 49, tuuowed. 

Per Simpson, A. J.C.—There can be presciiption 
against a mo.tgagor, but ordinaruy there can be 
no prescription aga nst him unicss he 15 entitied to 
immediate — posscssiun, Cun. ra non va eniem 
agere nudacurrit praescriio. The tac. that he 
would be entiled to brng a suit ior declaration 
is.of no consequence. A pary is never bound 
to bang a su tor deciaruation. [p. 129, col. 2.] 


Appeal from a decree of the District: 
Judge, Gonda, dated the 31st January: 
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1922, reversing that of the Munsif, Utraula, 
dated the 13th September 162v. 

Messrs. Huider Husain and Bisheshwaer 
Nath Srivastava, for the Appellant, 

Mr. A. P, Sen, for Respondent No. I. 
ORDER OF REFERENCE TO THE 
BENCH. 

Wazir Hasan, A.J. C.—I am desired by 
the Couaselior both the parties in the 
‘case to refer the appeal to a Bench of 
two Judges for decision, «It is sa.d that, 
on the po.nt of law involved in the case 
there is a conflict. of opinion Leiween a 
Sin. le judgerul ng of ths Court in the 
caseof Hubdar Khan v. Guz.dhar Chuule 
(r and the decsion arrived at by the 
Allahabad High Court in the case of 
Kunway Sen v. Darbari Lal (2). The 
broad question ot law is whether the 
equty of redempt.onwhich le, ally vestid 
in thepla.ntuf-appelk nt in respect oi the 
property in suiton the death oi a H.ndu 
widow, Musamm.t Hurdei, in the estate of 
her husband was lost by the adverse’ 
posses.on of one Musammat Lagandei, 
who was M«ammat Harde.’s dau; hter- n- 
law, and wuohad no t.tle to the estate. 

The facts ot the case are few and 
simple. Musammat Hardei had on the 
30th September INGI mortgaged the prop- 
erty in sut to the ypredecessor-.n-.nterest 
ol the detcndant No. 1. The mortgagee 
enteredinto possess.on. The mortiatewas 
redeemable ia 1907. Onthe 5th November 
1898 Musammat Laganaei executed an- 
other deed of mortgage wiihre ard to ths 
property in favour of the same mort- 
gagee superseding the earlier mortgace of 
the 30th September 1891. On the 22nd 
September 1911 Musammat Lacanderl sold 
the equ.ty or redemption io ihe son of 
the deiendant No, I. Therupon the 
‘defendant No. x brought a suit ior pre- 
emption and obtained a decree. The suit 
out of which the present appeal ar.ses 
is one for redemption. The delence is 
that the article applicable to the case 
is Art. 144 of Schedule I of the Indan 
GLimtation Act and that under that Article 
the cla:m is time-barred. The Court of 
first instance follow-ng the decision 
in the case of Kunwar Sen v. Devrbari 
Lal (2) overruled the defence and 

(1) 25 Ind., Cas. 600; 17 O., C. 294. | 

(2) 34 Iud. Cas. 175; 14 A. L-J” 495838 A 411, 
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gave a decree for redemption, Th lower 
Avpellate Court following the decision in 
the case of Hubdar Khan v. Gajadhar Chaube 
(I) reversed the decree of the Court of 
frst instance and dismissed the plaintiffs’ 
“suit, I agree w.fh the learned Counsel 
for the parties that the question involved 
in this appeal is one of generalimportance 
and the case isa fit one to be decided 
by a Bench of two Judges. I certify 
accordingly. | 
JUDGMENT. 

*Dalal A. J. Q.—This was a suit for 
redemptionin the Court of the Munsif of 
Utraula. It was decreed by that Cott 
but dismissed on appeal to the District 
Judge of Gonda. The second appeal has 
been heard by a Bench of two judges on 
a certificate granted by a learned Judge 
of this Court under Section 8 of the Oudh 
Courts Act (XIV of 1891). 

The mortgage sought to be redeemed 
was executed by Musammat Bardei and 
Jai Sri Singh on 3uth September 1891; 
half the property »elorged to Sarju, de 
ceased husbend of Musummat Hardei, and 
half to Jai Sri Singh. The following 
pedigree will show the reletionship between 
the mortgagots, the plaintiff, and their 
relations whose names appearon therecord 
as pro forma defendants. Musammat 
Lagandei was widow of e predeceased son 
of Sarju; Sheis still alive. 


ANUP SINGH 
: | 
Sheoratan Thakur Hatihar . Sarju= 
Singh Bakhsh Bakhsh Musammat 
| | | Hardei 
Jai Gobind Raghuraj JaiSriSingh widow 
(plaintiff.) 
(defengants (defendants Kashi 
Nos, 7 tog.) Nos. to 6.) Bakhsh= 
Mus amma 
Lagandei, 


After the death of Musammat Hardei, 
Lagandei and Jai Sri Singh mortgaged the 
same property on sth November 1898, 
paying off the prior mortgage of 1891 
oyt of the consideration of the second 
mortgage. On the death of Musammat 
Harda the name of the plaintiff Jai 
Gobind was entered in the village records 
as owner of the equity of redempticn, 
but on gth June 1899 his name was removed 
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under the orders of the Revenue Court 
and that of Musammat Lagandei sub- 
stituted on an application made by 
Musammat Lagandeifor mutation. On22nd 
September 1911. AM&sammat  Langandei 
end Jai Sii Singh sold the equity 
of redemption to a son of the 
mortgagee whereupon the mortgagee 
pre-empted this interest in the prop- 
erty on 30th November igir. ‘The 
contesting defendants ts this suit ate sons 
of the original mortgagee. 


Their defence was that they kad been 
in adverse possession of the equity ol 
redemption since gth June 1899 end that 
therefore the plaintitf‘s suit for teden:p- 
tion instituted on 18th Merch 1920 
was time-barred under Art. 144 of the 
Limitation Act. 


The learned Judge who made the refer 
ence was of opinion that there was con- 
flict of authority between this Court and 
the Allahabad High Court as regards the 
acquisition of title to equity. of redemp- 
tion by prescription. In out opinion the 
conflict is confined to the amount of 
evidence necessary to establish adverse 
possession in a case of this nature, In 
the case of this Court, Hubday Khan v. 
Gajadhar Chaube (I), it was held that 
adverse possession can legally exist over 
a right of equity of redemption and 
similarly in the Allahabad Bench case, 
Kunwar Sen v. Darbart Lal (2) the learned 
Judges stated in the judgment. “There 
canbe no doubt that an equitable estate, 
as distinctfroma legal estate,can be bound 
by time,” 

The distinction between the two cases’ 
is noticeable when we come io examine 
the evidence on which thetwo Courts came 
to different findings on the two cases 
before them. In the CQudh case the 
facts do not appear tous to be correctly 
reported. The property ïn suit in that 
case was that of Manorath, Kalka and 
Chhutkau. In 1891 Manorath and the 
heir of Chhutkau transferred the entire 
interest of all the three mortgagofs im 
the equity of redemptionto one Hubdar 
Khan who redeemed the mortgage and 
claimed te be owner!of, the equity of 
redemption by adverse possession when 
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Gajadhar brought a suit to redeem the 
mortgage in 1912, It is stated in ihe 
report that Gajadhar was € son of 
Manorath, but that appears to us to be a 
mistake, In that casequestions of Hindu 
Law, such as legal necess.ty, etc., would 
have ansen when the managing member 
of a Hindu family made thetransfer and 
the son came to Court to redeem the 
mortgage. No such questions are d scussed 
in the judgment, Kalka has been fre- 
quently mentioned in the judgment. It 
appears to wus therefore that Gajadhar 
was the son of Kalka. The learned Judge 
himself was not certain whether Kalka was 
aliveor notin 189r. If Kalka hadbeenalve 
andhad notice of thetransfer there would 
be sufficient evidence to start adverse 
possession in 1891. If, however, the 
learned Judge held that the mere transfer 
of the equity of redemption under a register- 
ed instrument without notice to the mort- 
gagor was sufficient to establish adverse 
possession as against Gajadnar we are not 
prepared to go so far. 

In the Allahabad case the plaintiffs, 
who claimed ownership by ight of 
advetse possession alleged that mutation 
was made in their favour on the death 
of the mortgagor Dula Rai and that they 
had made collections of rent from the 
mortgagee according to the condition of 
the mortgage. ‘The learned Judge ex- 
amined the evidence in the case and held 
that the allegation regarding collection of 
rent was false. In their opinion mere 
mutation of names was not sufficient to 
start adverse possession infavour of the 
plaintiffs. Possibly the enunciation of 
the law to the effect that it seems to 
them impossible that any person could be 
im possession of the right to redeem a 
mortgage, where under the terms of the 
mortgage the mortgagee is entitled to the 
actual possession and is ip fact in posses- 
sion thereunder, is too wide. The learned 
Judges themselves inquired into the fact 
whether the plaivtifis had or had not 
received rent from the mortgagee, and 
possibly if they had held that he had, 
the result ot the appeal would have been 
different. We think that the principle of 
law has been correctly stated in Chinto 
v. Janki (3). In that case land was mort- 


(3) 18 B. 31; 9 Ind. Dec. (N. S$) 542. 
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gased tsuiructuarily to A, In1856 4 wes 
ousted from possession by B a trespasser, 
who subsequently held theland and dealt 
with it as his own for 40 years. The 
mortgagor sued both 4 and Bior redemp-, 
tion. In appeal on d plea of adverse 
possession by B, the plaintiff contended 
that B's possession wes not adverse 10 
him, because he as mortgagor hed no 
right to possession during the term of 
the mortgage. The learned Judges held thet 
the suitfell under Art. 144 of the Imita- 
tion Act and that it lay upon Bto prove 
that his possesson for twelve years prior 
tothe suit wasadverse tothe plaint:ff mort- 
gagor. The case was thereupon retrand- 
ed fora finding on the question whether 
B's possession had become adverse to thet 
of the plaintiff twelve years prior to tke 
inst:tut:on of the su t? 

Ths view accords wth the zccepi«d 
notion of the interest of a mortgegor v Eo 
has mortgaged his propeity wih pesses- 
sion. As liar back as1856:n 3 decision of 
the Bengal Sadar Dewani Court thee 
were the observations made in speaking 
of usufructuary mortgages:—'''The rght 
of pwnership jn the mottgaged propeity 
does not pass to the mortgagee, leaiirg 
only the equity of redemption to the 
mortgagor. , The right of ownership to- 
gether with the right of redempton re- 
mains with the mortgagor, and until the 
property is actually foreclosed ond the 
sale becomes absolute, the right of owner- 
ship does not pass. The doctrine is 
equally applicable to conditional sales and 
usufuctuary mortgages; it follows that 
the mortgagees in the present case, wio, 
whatever the nature of the morteege, 
were in’ possession, were simple usufructu- 


aries and as such enjoyed uo right of 
ownership.” Saadut Ale Khan v, 
Collector of Sarun (a). There can 


be adverse possession of such an interest 
and it will depend upon the facts of each 
case whether the person claiming title 
through such advetse possession has estat- 
lished his claim or not. 

The ruling ir the case Chints v, Janki (3) 
was explained ia a ruling of the same 
High Court. Tarubai v. Venkataruw iw. 


l PI Deng. S. D. A. 841; 17 Ind. Dec, 
0. 8.) 617. 


(5) 27 B. 43; 4 Bom. L. R. 721, - 


^ 
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After an examination of various deci:ions 
Batty, J., observed. “It does not 1oLow 
that so longas the mortgagor is ent.tled 
only to equity of redemption, there can 
be no invasion of his interest.’’ 

* € 


This view has been adopted by the 
Calcutta and Madras High Courts and 
recently by the Allahabad High Court as 
well. In Lalla Kanhoo Lal v. Manki Bibi 
(6) the Court held the possession of a 
trespasser to be adverse to the mortgagor 
weere the trespasser recovered reiiirom 
the mortgagee in possesson. In Gobinda 
Nath Shaha Chowlhry v. Surja Kanta Lahirt 
(7) ths prncple was approved. In the 
Madras H.gh Court the cases are reported 


as Ittappan v. Manavikvama (8) and 
Peria Aiya Ambalam v. Shunmuga- 
sundaram (9). Io the former case 


Iüabpan v, Manavikrama (8) Subramenia 
Asyar, J., discussedthe Bombay ruling at 
page 165 of the report aud after referring 
to other rulinzs h.li that the possession 
would not be adverse to the mortgagor 
unlessand until the mortgegor had notice 
of it. In the latter case Peria Aiya Am- 
bilam v. Shunmugasundaram (Q) Senkaran 
Nair, J, quoted with approval from the 
judgment of Fulton, J. in the Bombay 
case "Ithiak'that,although the possession 
of a tresvasser may undoubtedly be ad. erse 
to the mortgagor, the burden of proving 
when it became so rests onthe former. 
Prima facie by his act of possession he 
merely ousts the mortsagee who is entitled 
to hold the property." In the Allaha- 
bad H gh Court the view prevailed at first 
that there could be no adverse possession 
where the mortgagor is not entitled to 
imm:diate possession, Muhammad Husain 
v. Mul Chand (1o) In Nandan Singh v. 
Jununan (ri) the Court quot d the ob- 
servation of Mr. Justice Markby that by 
adverse possession is mzant possession by a 


(6) 6 C, W. N. 601, 

(7) 26 C. 460; 13 Ind. D c. (N. S.) 897, 

«(8) 21 M. 153; 8 M. L. J. 92; 7 Ind. Dec. {N. 8.) 
6 


5. 
i 9)22 Ind. Cas. 615;.38 M. 903; 15 M. L. T. 112; 
EM . J. r409; 1 15 W. i19; (1914) M. W. N. 

I 


4174 ; 
(10) 27 A. 395: A, W, N. (1905) 41 TA. L. J. 725. 
(Ir) 17 Ind. Cas. 632; 34 A. 640; 10 A. L. J, 278. 
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person holding the fand on his own bchalf 
or on behalf of some person other than the 
trueowner,the true owner having a r.ght to 
immediate possession, and held thatihure 
could beno adverse possession where the 
person against whom itis pleaded has no 
right of immediate possession. In 1920 
however that principle of the Bombay 
ruling was followed. In Ram Piari v, 
Budhsain (x2) the learned Judges observed 
“In Chinto v. Janki, (3) it was similarly 
held that where theland was mortgaged 
w-th possession to a ctrtain persn, 
and that person was ousted from pos- 
session by another who remain d in 
possession of the said lend aud dealt 
with itas his own for 40 years, a suit 
for redemption brought by the mort- 
gagor or hs jegal heirs, would not fall 
under Art, 148, but will be goveracd 
by Art. 144 of the Limitation Act, 
and would fal if the person in posses- 
sion succeeded in jruvirg that his 
possession was adverse to the mortgegcr 
for more than twelve years prior tu the 
suit," 

We have now to examine whether in 
the present case the mortga gee-defendants 
have succeeded in proving adverse 
possession, The sale of the equty of 
redemption by Mus.mmat Legende wes 
w.thin twilve years ox the insinution of 
the present swt, "The ncidents poinieg out 
as starting adverse possession were the 
the mortgage or 1698 and the n-utat.on 
proceedings ol 1899. ‘There is no evicence 
that the plaintit had any iniormat on of 
the mortgage ot 1898. "There areon the 
record cop.es of the order in the muta- 
tion case aud of the statement of the 
plaintiif Jai Gobind. They indicate the 
reason why Jai Gobind permitted the sub- 
stitution of the name ot Musammai Lagan- 
diein place of his own in the  v.llage 
records. His impression wasthat Musam- 
mat Lagandei beng the daughter-in-law 
of Musammai Hardei had a life-interest 
in the equity of redemption and he ex- 
plained that he had obtained mutation 
at first because he desired to safeguard 
the equity of redemption and prevent 
Musammat lagandei from transferring it, 


(12) 61 Inid. Cas. 546; 43 A. 164; 18 ALL. J, 
905;2 V. P. L, R (A) 332, 


= 
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Thits in the mutation proceedings Jai 
Gobind did not set up any title to the 
interest of the equity of redemption and 
acted under the mistaken belief that 
Musammizi Lagandei had a life interest 
therein, Under the circumstances there 
was no occasion for him to bring a suit 
for declaration against her. Ifthe transfer 
by Musammat loagandei had been made 
to the knowledge of the plaintiff more 
than twelve years prior to the institution 
of the suit there would have been reason 
for holding that the present suit was t'me- 
barred. We hold that the mortgacees have 
not been inadverse possession for ovet 
twelve years prior to the . institution of 

the suit, 

Oae point remains to be ' decided. ‘Lhe 
share oi Jai Gobind inthe . mortgage is 
one-sixth and the Courtof first instance 
permitted him to redeem the shares of the 
two other branches of the family making 
up one-half in all, 

It wasargued here on behalf of the 
mortgagee-respondents that the plaintiff 
can redeem Only his share of the mort- 
gage, that is one-sixth, because the integrity 
of the mortgage has been, broken. It 
will be remembered that the mortgagors 
were Jai Sri Singh and  Musammat 
Hardei and the transfer of the equity of 
redemption by Jai SriSinghof his own one- 
ha.f share on 22nd September 1911 was 
valid. As the mortgagee purchased the 
equity of redemption in a portion of the 
mortgaged property the integrity of the 
~ mortgage has been broken up. ‘Lhe 
Allahabad High Court in Munshiv. Daulat 
(14) held that under such circumstances 
the mortgagor cannot redeem any portion 
of the mortgaged property besides his own 
against the wishes ot the mortgagee. ‘The 
leatned Judges relied on the Privy. Council 
ruling of Nawab Azimut Ali Khan v. 
Jowahir Singh (rs) in which their Lord- 
ships held that co-mortgagors who were 
entifled toa portion of the mortgaged 
property could not redeem against the 
will of the mortgagee any portion of 
the mortgeged property save their own 
village. We think that we should fotlow 


(14) 29 A. 262; 4 A. I. J. 74; A. W. N. (t997) 49. 
(15) 13 M. I. A. 404; 14 W. R. P. C. 17: 2 Suth. 
P.C. J. 346; 2 Sar. P.C. J. 5731 20 E.R. 602. 
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the principles laid down in the Allaha- 
bad case and hold thst the plaintiff is 
entitled to redeem only one-sixth of the 
property in suit. 

In the result we set asidé the decree of 
the lower Áppellate Courtand decree the 
plaintiff's suit for tedemption of the one- 
sixth of the property in suiton payment 
of Rs. 154-2-8. A decree in the usual form 
under O. XXXIV, r. 7, Civil Procedure Code, 
shall be passed, Six months’ time from 


to-day shall begiven for deposit of moncy* 


in the lower Court and on mnon-deporit 
the portion of the property shall be sold. 
Toe plaintifi shall receive proportionate 
costs of all the Courts, 

Simpson, A. J. ©.—I agree and have 
very little to add. There can be préscrip- 
tion against a mortgager, but ordinarily 
there can beno prescription against him 
uuless be is entitled to immediate  pos- 
session. Contra mon valentem agere nulla 
currit prescripito, ‘The fact that he would 
be entitled to tring a suit for 
declaration is of no consequence. A party 
is never bound to bring a suit for 
deciaration. I wish to express my ad- 
herence to tbe pinciples laid down in the 
Allahabed Bench case; Kunwar Sen v. 
Darbari Lal (2). Tithe case Hubdar Khan 
v. Gajadhar Chaube (1) lays down any 
different principle I am not prepared to 
agree withit, but apparently there is 
a donbt as to what the facts were in 
that case. 

Appeal allowed, 


N. H. 


ALLAHABAD HIGH COURT. 
Sg-OND CIVIL APPEAL NO. 1527 CF 10921. 
June 12, 1922. 
Presexi;—Mt. Justice Piggoit and 

Mr. Justice Sulaiman. | 
BADR-UD-DIN-—OBJECTOR— APPELLANT 
versus a 
MUHAMMAD HAFIZ AND ANOTHER— 
DECREE-HOLDERS—RESPO NDENTS, 
Limitation Act (IX of 1908), Sch I, Art. 183 
(s, Expl. - [—Ciwit Procedure Code (dab V ef 


. bond and the natur: of 
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1908),'s. 14 5— Execution of decree—Sureties— Ap- 


plication against judgment-delnor, whelhey saves 
(imitation against surety, 
. Where ^ a surety undertakes to satisfy a decrce 
in the event of the judgment-debtor failing to 
satisfy it, an application for execution of the de- 
cree by the arrest of the judgment-debtor operates 
to save limitation against the surety also cither 
under Explanation I ot under clause (5) of 
Art. 182 of the Schedule Ito the Limitation Act. 
Cholappa v. Ramchandra Anna Pat, 53 Ind. 
Cas. 137; 44 B. 34; 21 Bom. IL. R. 861, referred 
to 


Second appeal from 2 decree of the 
District Judge, Agra, dated the roth 
August 1921, confirming a decree of the 
Subordinate Judge, Agra, dated the 11th 
July 1921. 

Muashi 
Appellant, l 

Munshi Narain Prasad Asthana, for the 
Respondents. l 

JUDGMENT.—This app:al represents a 
further stage in certain execution pro- 
ceedings which have been once already 
before this Court, vide the case ‘of 
Mohammad Hafiz v. Mohammad Ibrahim 
(x1). The appell.nt now beiore u», Sheikh 


Sarkar Bahadur Johari, fot the 


Badr-ud-din Koan Buhadur, is one oi the. 


two sureties. who bound themselves for 
the satisfaction of a certcin decree, One 
of the points taken in appec! beiore us is 
as to the interpretation of the securty 
the obligat ons 
th:reby undertaken by the sureties. We 
do not say, for a moment, that Sleikh 
Badr-ud-din Khan Buhedur, who was not 


a party tothe appeal beiore the Court in’ 


the reported case referred to,. is not 
entitled to be heard on this point, but, 


having heard him, we are still of opinion 
that the terms of the security bond were 


rightly interpreted by this Court when 
delivering the aforesaid judgment. The 
result is that one of the obligatious, 
jointly and severally asst med by the two 
sureties, was-the satisfaction of the entire 
decree, in the, event of the judgment- 
debtor, Muhammad Ibrahim, failing to 
satisfy it. The only further question 
that can be ra'sed is one of lim taton. 


. It has been pointed out to us that the 


first time when proceed nos were taken 


> œ against the present appellant was in the 


9 a 58 Ind. Cas. 794! 43 À. 152; 18 A. I. J : 988; 
a y. L.R.(A)376: 


INDIAN CASES, 


‘mouth of 


“in the case 


[1923 
October 1920. We  haye 
already decided in the reported case 
that an -app‘ication for execution, dated 
the 6th of March 1918, where execution 
was sought by. arrest of the “person of 
the judgment-debtor, was not barred by 
limitatiÀn on the date on which it was 
made, We are still of the same opinion. 
Now the question is whether that appli- 
cation saves limitation for the applica- 
tion of the 25th of October r020, in 
wh ch the prayer was for recovery of the 
amount of the decree by arrest of the 
judgment-debtor in the- first place, 
failing satisfaction by that. means, ` 
proceedings against the -persons of th 
two sureties. If that appl cation was Im 
time, then the application now before us 
is also in’ time. The question really 
depends on the manner in which the 
provisions of section 145 of the Civil 
Proc:dure Code are to be applied to 
those of Art. 182 of the Schedu'e ` to 
the Indien Limitation Act (IX of 1968). 
We are of opinion that the view taken 
in the reporfed case was co rect ard 
thit it practically governs also the care 
ucw before us. It thas ‘been noted 
by us that the learned Judges of the 
Bombay High Court have since` then, 
of - Cholappa v. Ram- 
chandra Anna Pai (2), distinguished 
against the previous. decsion of the same 
Court which has been referred to ‘before 
us in argument as supporting the case 
for the appell nt, The case against" the 
appellant really admits ‘of being ‘stated 
in the form of a dilemma, Hither “the 
effect of section 145 of the. Code; of 
Civil Procedure is to make the decree, in 
a case like the present, equivalent td a 
decree passed jointly against the’ original 
judgment-debtor and the surety: or the 
sur.ties, orit has not that ‘effect. If it 
has, then the case is eovered by’ the 
closing words of  Explination (1) to 
Art. 182 of the Schedule, and an 
app'ication for execution against a judg- 
ment-debtor or against any one of the 
sureties affords .a starting: point for a 
fresh period of limitation, even ‘though 
the application next made be against a 


aet. 53 Ind. Cas. 187; 44 B. 34; 21 Bom, L. R 
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different surety. Oa the other hand, if 
the efect of section 145 of the Civil 
Procedure Code be not as suggested 
above, then the words of  Ezrilana- 
tion (1) aforesaid hive no app'cation 
whatsoever to a case like the one now 
before usand must altogether be exelud- 
ed from consideration. In that case we 
ate driven back to the words of clause 
(5) of Art. x82 itself. The point we 
have to decide is whether the applica- 
tion of the 6th of March, 1918, was or 
was not an application in accordance with 
law to the proper Court for execution of 
the d'cree, or to take some step-in-aid 
of execution of decree. We cannot answer 
that question otherwise than in the 
affirmative. We think the anpeal fails 
and it is dismissed with costs. 

Z. K. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
LETTERS PATENT APPEAL No. 5 OF 1920, 
February 23, 1923 
Present:— Mr. Justice Pratt and 

Mr. Justice Fawcett. 
BABAJI RAMLING GURAV 
AND OTHERS—DEFENDANTS— 
APPELLANTS 
VETSUS 

APPA VITEAVJA SUTAR AND OTHERS 

=< PLAINTIFFS RESPONDENTS. 

Easements Act (V of 1882), ss. 7, 17, 27— Evi- 
dence Act (I of 1872), s. x1 4 — Underground channel 
—JPresumpiton— Easement, infringement of. 

D-fendants constructed an underground drain 
fourteen feet from the outlet of certain sptings 
in respect of which the plaintiffs enjoyed a right 
of easement and thus dim nished the supply of 
water in the spring: 

Held, that from the proximity ot the drain 
to the outlet of the springs the Court was entitled 
to presume that there was a direct channel between 
the top of the drain and the outlet and that the 
construction of the drain, therefore, amountcd 
to an infringement of the pla ntiffs!' right of 
easement. fp. 132, col. 1.) . 

Case-law discussed. g 

Letters Patent Appeal from the decision 


of Macleod, C. J., in Second Appeal No, 663 


Ísr 
of 10918, confirming a deeree passed 
by the Assistant Judge, Ratnagiri, 
in Appeal No, 135 of 1907, confirming 
a Gecree passed by the Subordinate 
Judge at Rajapur, ein Suit No. 69 ‘of 
1915, 


Mr. S. R. Bakhale, for the Appellants. 
Massts. G. S. Ruo end B. V. Desai, for 
Respondents Nos. z to 5, 7 tog end 11 


to 17. 
JUDGMENT. 

Pratt, J.— The plaintiffs are held to have 
acquired an easement to water flowing 
from springs in defendants’ land through 
the small watercourse S O T into the 
larger watercourse I, J M and thence to 
the r own lands. . 

Defendants had  obstructed" this ease- 
ment by daming the mouth of SO T at 
A B end by cutting a channel A © where- 
by the water held up behind the dam 
was conducted to their fields on the other 
side of the main watercourse. 

The easement is admitted before us and 
there's no complaint as to injunction 
granted as regards the dam AB and the 
channel A C, l 

Two po nts, however, ere raised in this 
appeal (i) as to the trench H I G, 
(2) the underground droein'T E D.. 

Now I do not understand why there 
should be any complaint about H IG. 
When defendants dammed the small water- 
course SO T at A B, it was necessary 
to provide another outlet. Oiherw se the 
accumulated water in S O T might have 
overflowed. W.th th’s object the trench 
HIG was cut. Now that the dam 
A Bis removed the trench H I G must 
be useless, This was an unavthorized 
diversion of 5 O T and merely a work 
ancillary to tke illegal dam AB. The 
injunctionas to H I G must stand, 

But as to the underground dr. in FED 
the case is more dfficult, This wes con- 
structed by the defendants diring the 
hearing of the suit. This underground 
trench takes off from a point {fourteen 
feet away from the outlet of the springs 
which pour into S O T. d 

The learned Chief Justice treats the 
construction of this drain as san inter- 
ference wth the easement of water pro- 
hibited by section 27 of the Indian 
Easements Act, This wasemo held in 
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Dudden v. Guardians of Clutton Unicn (x) 
and Mostyn v. Aiherton (2), where water 
was taken at the springhead although it 
had not entered the channel ftom the 
"top of the spring.” 

It is, however, contended that as the 
dtain takes off fourteen feet from the 
outlet of the spring the defendants have 
merely tapped subterranean water not 
flowing in a defined channel which cannot 
be the subject of an easement under 
séction 7 of the Indian Easements Act. 
If this were so, then under Chasemorve v. 
Richards (3) and Mayor &c, of Bradford 
v. Pickles (4) the owner ot the soil 
may do as he pleases and if in 
constructing a drain he intercepts water 
which would have otherwise reeched a 
spring he cannot bema de responsible. 

But the drain takes off so very near 
the outlet that even if it is not the 
actual water of the spring as in Dwdden v. 
Guardians of Clutton Union (1) yettherecan 
belittle doubt that theremust be a direct 
channel between the top of the drain 
and the outlet. This is an underground 
continuation of the watercourse which is 
the subject of plaintiffs’ easement and, 
. therefore, an infringement of right. That 
the existence of this subterranean channel 
was known to the defendants is proved 
by the furtive manner in which they con- 
structed the drain, 

I, therefore, think the judgment of 
Macleod, C. J. is right and would con- 
firm it and dismiss this appeal with 
costs, 

Fawcett, J.—I concur. 


The principle on wh'ch water per- 
colating .through the soil under the 
surface in unknown or undefined chan- 


nels cannot Le the subject of an ease- 
ment is cleartvy laid down in Acton v, 
Blundell (5). I refer to the part of the 
judgment commencing “ But in the case 

(1) (1857) x H. & N. 627; 26 L. J. Ex 146; 156 
E. R. 13531 108 R. R. 752. 

(2) (1899) 2 Ch. 360; 68 L. J. Ch. 629; 81 L. T. 
366; 48 W. R. 168. 

(3) (1859) 7 H. L. C. 349; 29 L. J. Ex 81, 5 
Jw. Q5) 873; 2 W. R. 685; £1 E. R. 140; 115 R. 

8 


1987. o 

(4) (1895) A. C. 587; 64 L. J. Ch. 759; 11 R. 
286; 73 L. T. 353; 44 W. R. 190; 60 J. P. 3. 

(5) (1843) 12 M. W. 324 at p. 350; 13 
à Ta Ji Xx. 2 "i52 E. R.1223 67 R, A. ge è i 


- diversion 


Of a well sunk by a proprietor in his 
Own land, the water which feeds it [rom 
a neighbouring soil does not flow openly 
in the sight of the neighbouring pro- 
Drietor, but through thé hidden veins of 
the earth beneath its surface". It de- 
pends ultimately on the absence of 
knowledge enabling the Court to say to 
what extent, if at all, the supply of 
water to a well, spring or stream, is 
affected by any water percolating from 
One piece of land to another (cf. the 
Opinion of the Judges in Chasemore v. 
Richards (3). This principle clearly ayp- 
les to cases like those dealt with in 
the last named case, and Mayor Gc. 
of Bradford v. Pickles (4) where the 
complained of was a con- 
siderable distance off the spring or 
stream, whose water was said to be 
dimjnished by the diversion. But, when 
the diversion takes place at or in close 
proximity to the source of a spring, 
there arises a different case altogether, 
as is shown by the authorities cited in 
my learned brother’s judgment, In the 
present . case the abstraction of water- 
begins only fourteen feet from the 
sources of five springs, and there isclear 
justification for presuming under section 
114 of the Indian Evidence Act that 
there is a direct and defined channel by 
which the water sought to be tapped 
finds its way to the adjacent springs. 
The close proximity favours a direct con- 
nection between the flow tapped by the 
defendants and the springs, and there is 
no recom for the uncertainty and in- 
definiteness, which underlie the principle 
followed in Mayor Ge. of Bradford 
v. Pickles (4). It may be added 
that the Indian Easements Act, sec- 
tions 7 and 17, ‘Only speak of tnder- 
ground water net passing “in a defined 
channel." There is,thetefore, no occasion 


“to apply the rule laid down in Brad ord 


Corporation. v. Ferrand (6) that the 
course Of the channel must also be 
“known” and that if this cannot be 
ascertained except by excavation, the 
water (though flowing in a defined 
channel) must be treated as in the same 


(6) (1902) a Ch. 6553 71 L. J. Ch. 859; sz W, R, 


122; 87 Le T, 388; 18 T. L. R, 830; 67 J, Py an. 
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position as water percolating: through the 
soil. That is a strictness of view which 
is not, I think, authorized by anything 
in the Indian Law of easements. Ana 
in any case there would be ground here 
for saying that the places concerned are 
so close to one another, that knowledge 
of the course of the channel can he 
presumed, just as it is in a case like 
that of the river Mole (see at page 665 
of the report). : 
Appeal dismissed. 
Z. E, 


ALLAHABAD HIGH COURT. 
MATRIMONIAL REFERENCE NO. 9 OF 1922, 
June 12, 1922. 

Present:-—Sir Grimwood Mears, Krt., Chief 
Justice, Mr. Justice Piggott and 
Mr. Jitstice Walsh, 

A, A. GARLINGE-—PXETITIONER 


VEYSUS 
IRENE REBECCA GARLINGE~— 
RESPONDENT AND ANOTHER— | 


Co-RESPONDENT. 
Divorce Act (I V of 1869), s. 10-——Divorce proceed- 
ings— Petition of divorce--Particulars—Procedure— 


Costs of defence-— Husband, liability of-—Court, 
duty of, 
Where a petition for divorce is filed by the hus- 


band, and the wife enters an appearance and de- 
nes the allegat ons against her, she has an ab- 
solute right to requre her husband to fur- 
nsh her with funds ‘sufficient to enable her to 
make a full and satisfactory defence, and to ob- 
tain such assistance from Counsel as is reasonable 
“under the circumstances, and the Court should take 
upon itself the duty of seeing that this is done. 
ip. 134, col. 1] 

General allegations of misconduct against the 
wíe in a pstition for divorce should not be 
allowed to remain on the tecord, andif the peti- 
tioner 1s unable to furnish particulars the alle- 
gations ought to be struck of. [p. 134, col. 1.] 

Mr. C. Thompson, for the Petitioner. 

Babu Saila Nath Mukerji, for the Res- 
poadent. 

JUDGMENT.--This is a reference from 
the Court of the District Judge of Ajmer- 
Marwara, under section 17 of the Indian 
Divorce Act No. IV of 1869. The petitioner 
is Alfred A. Garlinge, described as a guard 
in the employmeat of the Bembay, Baroda 
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and Central India Railway. The respond- 
ent is his wife, Irene Rebecca Garlinge, 
and the co-respondent is Josepb William 
Prior, employed in the Locomotive Shops 
at Ajmer. 
“The fact that the pctitioner and the 
respondent were married onthe 16th day 
of May rgto, and the further fact that 
one child was born of the marriage, a 
daughter, in the month of*December 1910; 
ate admitted. The said daughter is still 
living and isreferred to by the name of 
Dorothy in the evidence. 

Íu the third paragraph of the peiition it 
is alleged in general terms that soon after 
the marriage the respondent began to 


. misconduct herself and continued in her 


evil conduct in spite of repeated promises 
to reform. A general zllegation of this 
kind should have been struck off the 
record, nor should the Judge have per- 
mitted the petitioner, when giving evi- 
dence, to mention the names of two men 
with whom the respondent was said to 
have committed adultery in r912, when 
he had not made that charge against her 
in the petition. Again, the Judge ought 
to have struck out the latter part of 
paragraph 4 where he says, that by his 
absence in Mesopotamia his wife “found 
further opportunities for her misconduct.” 

These general allegations are unfair and 
the Court should have protected the re. 
spondent by an order in these words:— 
* paragraph 3 aad the last eleven words of 
paragraph 4 to be struck out, unless within 
seven days the petitioner gives particulars 
in writing of the alleged misconduct, stating 
when, where and with whom the said 
m'sconduct took place.” 

From r9r5 to 1920 the petitioner was 
on active service in Mesopotamia and 
returned to India in January i020, and 
admittedly came to Ajmer about the 27th 
of that month. There was a difference 
of opinion between the parties as to whe- 
ther or not the wfe should go and live 
with the husband when he receved an - 
appointment which made his headquarierse 
station Abu Road, wheress the wfe, the 
respondent, desired to romain at Ajwere 
A suggestion has teen put forwárd on 
her behalf that her only reason for refus- 
ing to go to Abu Road was that she 
was able to make better arrangements at 
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Ajmer for the education of the daughter. 
This, however, along with many other 
cizcumstancesin the case, has not been 
subjected to any satisfactory or adequate 
inquiry. The petitioner’s own evidence 
on the point is inconsistent with the 
pleading setforth in the fifth paragraph 
of his petition. He there distiactly said 
that, in consequence of facts discovered 
by him within as week of his arrival at 
Ajmer, and, therelore, early in the month 
of February 1920, he (the petiticner) Jeft 
Ajmer and beganto work at Abu Road, 
from whence he wrote to tellhis wife that 
under no circumstances could he live 
with her any longer. Mr. Garlinge’s 
evidence , at the trial in the Court below 
is quite inconsistent with this plea. What 
he says is that on his return from fied 
service, about the end of January, he 
was posted to Abu Road, whereupon 
his wife refused to accompany him 
there, During the months ‘that followed, 
the petitioner’s work took him backwards 
and forwards between Abu Road and Ajmer 
and be was continually pressing his wife 
to come to him at Abu Road, a request 
which she continued to refuse. Ne 
petitioner should not have been allowed 
to make a statement of this sort with- 
out being confronted with his own plead- 


ings and asked to explain the dis- 
crepancy. 
This makes it necessary for vs to 


comment at once upon another most 
unsatisfactory feature ef the trial in the 
Court below. The wife tad entered an 
appearance, she denied the allegations 
against her and she did,as a matter of 
fact, go into the witness-box and give 
evidence on oath. She was not repre- 
sented by Counsel, and it was the duty 
of the Court to have seen tkat she 
was so represented. Where a petition 
of this nature is filed by the husband, 
and the wife enters an appearance and 
denies the allegations against ker: she 
has an absolute right to require her 
husband to furnish her with funds suffi- 
cient to enable her to make a full and 
gwtisactory defence, and to obtain such 
assistance from Counsel as is reasonable 
under the cifcrmstances, and the Court. 
should have taken upon itself the quty 
of seeing that this was done, 
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As a matter of fact the petition itself 
is, as we have already pointed out, 
full of vague and unsatisfactory allega- 
tions, although in the fifth paragraph it 
is distinctly allegcd that tle pet'tioner 
discovered that his wife was carrying on 
adulterous intercourse wth tke co-re- 
spondent Joseph Prior; ne particulars 
are given, and on the wording of the 
paragraph the Court is left to infer that 
the petitioner made this discovery eatly 
in the month ot February 1920. If 
that were the petitioner’s case it would 
be a case unsupported by any shred of 
evidence. 

We ought not, however, to becr hardly 
upon the petitioner, cr to decide anything 
against him, merely becausehe westadly 
advised by his Counselin the Court below. 
The best thine we can dio for him is to 
take up, not the petition, Lut h's own 
sworn testimony at the trial and to see 
wrat he asserted aga' nst his wife and v het 
evidence was procuccc:n support of his 
assertions, or on the othctside, Ly way of 
rebutt'ng tre same, 

We return, to the end of January 1020, 
when the pettioner came beck 1o Aimer. 
We have already mentiored the d ffe: ence 
of opini.n between the parties as to 
whether or not the wife skcu'd tale up 
her res dence at Abu Road. Jn tlis con- 
nection much reliance seems to be placed ' 
upon a single phrase in a letter eddrersed 
by the respondent to the ret toner cn the 
20th June 1:019, while the latter wasn 
service in Mesopotamia, The leiter. on 
the whole, is couched in affectionate 
terms. It is such a letter asa goxd wi'e 
might have written to a husbend for 
whose safe return she wes anxii uslv wjt- 
ing, except for this onephrase, The writer 
is refer.ing to certain matters between 


terself and her own family and she 
writes as follows :—- 
"lam sending two of mother's 


letters to you. I tan assure you, Alf, if 
you work again this side, I will leave 
vou, Mv Gcd, my damn people, they 
havereally treated me very kadis,” 

In the petition, stress is laid upon this 
express on as embody'nga defin te reftts 1 
on the patt cf Mrs. Garlinge to live with 
her husband aga'n in the event of lis 
returning to his employment on the Abu 
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Road side. It: is very difficult to attach 
any such meaning 1o the phrase if it is. 
read with its contest. Moreover, when 
Mrs, Gatlinge was in the witness Lox, she, 
was not cross examined on the pont, or 
asked to say what she really meant and. 
whether she would have refused to re- 
sume marital relatons with her Lusband 
on his return to employment. on the Aku. 
Road side of the Railway. As we shall 
show presently, the petitioner’ S own 
evidence is inconsistent with the asseition. 
af any such refusel on the pert of his 
wife, and ‘there was produced at tte ttial 
in. the Court below and placed on the 
record, a letter of the petitioner to his, 
wife, dated the 20th of September 1919, 
in which, while expressing strong resent- 
ment at the news that his wife hed 
chosen in his absence to become a mem- 
ber of the Roman Cetholic Church, and 
also resenting | certain expressions used 
by her in some other letter not upon this | 
record, he certainly nowhere suggests that: 
he understood his wife to have refused to. 
live with him inthe event of his return. 
to work at Abu Roed. 

Now we have it that during the year, 
1920 the respondent was living with her 
own people at Ajmer. The petitioner. 
was employed at Abu Road and visited. 
his wife from time to time in Ajmer.: 
About the end ‘of October 1920, accord- 
ing to the petitioner, he came, to the. 
house which his wiewas then occupying. 
in-Ajmer. (We note fhat he speaks of, 
it as “my house," so tbat’ presumably . 
sbe was not living with her people then). , 
He arrived in the early morning, about. 
6-15: A. M., and he means the Court to. 
understand that his arrival was unex- . 


pected. He says that he found his wife. 
and the co respondent together ‘n a room, 


in which-there was no bed. . The co-re- 
spoudeat was fully dressed and Mrs. 
Garlinge was wearing a dressing  gown,. 


but they wre lying side by side on the.. 


floor ‘The petitioner wishes the Court to 
understand that what he then: saw left 


no doubt whateve et in his mind as tothe . 


nature of the relit ons between the two. 
Nevertheless he raised no alarm et the 
time and. made no attempt to obtain 
there and then corroborative evidence. 
He says ke kicked the co-respondent and . 
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told him that if he ever came near the 
house again he would be severely dealt 
with. Nevertheless, after this scene, the 
petitioner goes on to depose, that about 
Christmas time that very year he returned 
to Ajmer and lived with? his wife du- 
tie the holidays. Again, he says, in the 
month of February 1921 he lived with 
h's wife for about one month. In the 
ordinary meaning oi these words used 
in this connection, they imply that he had 
resumed marital relations with his wife; 
which would in the circumstances be a* 
condonation of her adultery, if infact she 
had been unfaithful. We have been told 
in argument that the petitioner did not 
mean to imply by the expression above 
quoted that hehadresumed marital relz- 

tions with his wite. We can only deal with 
the evidenceas it stends upc n th’s record 
and givethe ordinarily accept: d meaning to 
ord nary words. If our :nferences are in 
any way unjust to the petitioner, it is 
only one further reason for recrett ng 
that the petitioner when giving evidence 
was not prorerly takenin bana by his 
Counsel or by the Court, and care taken 
to elicit tke fects. 

The rest of the eviderce for the peti- 
tioner consists of certain letters, regard ng 
wh'ch we have already said all that is 
necessary. 

There 
household servants. 


remains the ey idence ol two 
A. mannamed Ram- 


zan, who is the petitioner’s ccok, and a 
woman named Jamni, who cooks for 
the respond nt,” The gist of Ramzan’s 


evidence is to the effect that the co-re- 
spondent Prior paid frequent visits to Mrs. 
Garlinge at Ajmer while her hustard was 
absent on duty, He deposes further that 
on two occasions at least he saw ihe co- 
respondent lurking in the nala behind 
the house at a late hour of the evening, 
or after nightfall, and that on one occasion, 
at about midnight, he saw Mrs.’ 
Garlinne going out of the house in the 
direction of thit mala. On that particu- 
lar occasion, he did. not fullow her and 


he does not know whether Mr. Prior 
was in the nala. He admits, more- 
over, that on the said night the peij- e 


tioner was sleeping in the house: se 


‘that we are asked to beiieve that the 


respondent actually left the house, with | 
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her husband inside, in order togo and 
meet herloverin the nala outside. The 
evidence of this witness-seems to us 
flimsy and untrustworthy in the highest 
degree. We do not know when he inform- 
ed his master of the facts which he had 
Observed. He certainly did not do soat 
the time of theit occurrence. "The woman 
Jamini really proves nothing at all, She 
refers to a period of time during which 
Mrs. Garlingee was living in the same 
house with her own mother, her father, 
er brother, her sister and her own 
little daughter, During thistime, the wit- 
ness says, Mr. Prior frequently visited 
the house, and she found him drinking 
teathere four or five times when she 
arrived at 6 o'clock in the morning. At 
that time Mrs. Garlinge was in bed. 
Whether the witness intended the Court 
to believe that the co-respondent was 
drinking tea by the bed side of the 
respondent or in some other room was 
never cleared up. As a matter of fact 
the Trial Court has attached little or no 
importance to the evidence of these two 
witnesses. He has relied on the evi- 
dence of the petitioner, which he con- 
siders as practically uncontradicted. Both 
the respondent Mrs. Garlinge and the 
co-tespondent Joseph Prior went into 
the witness-boX and denied the allega- 
tions against them. Mrs. Garlinge’s 
denial was not explicit as it no doubt 
would have been, if she hed had the 
benefit of the most ordinary legal advice, 
but she undoubtedly meant to deny the 
allegations against her, She had another 
story to tell regarding an episode which 
undoubtedly did take place at Abu Road, 
in the month of July 1921. ‘There 
was a violent quarrel between the 
petitioner and the respondent in that 
month at Abu Road, ending in the first 
rupture between them of which we cau 
discover any Teal evidence on this record, 
We do not desire to go into the details 
of this matter as the neme of another 
lady was dragged into the case, and she 
Jas had no ooportunity of being heard in 
connection with the affair. But Mrs. 
Gasiuge's statement that it was her 
husband who turned her outof the house 
which he wis then occupying at Abu 
Road, and her further statement that 
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she was at that time making allegation 


against her husband regarding his con- 
duct with another woman are both 
corroborated by independent evidence. 

This is the state of tbe evidence on 
record on which we ate asked to as- 
sume the  £rave responsibility of con- 
firming a decree for the dissolution of 
marriage, 

The cate has been tried in the most 
unsatisfactery manrer conceivable. We 
have already commented upon the plead- 
ings, the way in which eviderce incon- 
sistent with the pleadings was admitted 
and the absence of any provision for legal 
Iepresenfation for the wife, We feel 
bound to add that the learned District 
Judge seems to hive dealt with this 
matter withoutany adequate realisation 
of the seriousness of tke decree which 
le was asked to pass, or the import- 
ance cf the questions laid before him 
for adjud'ceetion. We certainly cannot 
take upon ourselves tl. responsibility of 
confirming the decree «f the Court be- 
low on the materials on this record. We 
ought to note it as a poini in fevour 
of Mrs. Garlinge that at the carliest 
possible moment she filed a petition in 
the Court below by wés of eppeal against 
the decree of theJearned District Judge. 
She had no right of appeal tut the 
obvious intention of the Legislature as 
expressed in section 17 ci the Act is 
that this Court, upon a reference for 
confirmation, should review tke entire 
evidence and come to its own con- 
clusion whether facts sufficient to justify 
a decree for the dissoluticn cf marriage 
are or are not established by that 
evidence. We do not think thaton the 
materials on this record there is any 
evidence upon which a Court ought to 
find, or ought to have found, that Mrs, 
Garlinge was guilty of misconduct with 
the co-respondent Joseph Prior, or with 
any other person. 


The result is that we must refuse to 
confirm the decree of the Court below 
but, on the contrary, we hereby set aside 
that decree and dismiss the petition. The 
Petitioner must beat the costs of the 
opposite’ parties, throughout, ^ including 
the fees for the Counsel, who kas been 
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employed to act for the respondent Mts. 
Gatlinge at the heating in this Court, 
which we fix ct the sum actually certified 
by Counsel . i 

Z. E, ... Petition dismissed, 


Pd n ran 


BOMBAY HIGH COURT. 
First CIVIL APPEAL No. 274 OF 1922. 
February 21, 1923. 
Preseni;[—Sir Norman Macleod, Kr., Chief 

Justice, and Mr. Justice Cramp. - 
THe GOVERNMENT or BOMBAY— 
PLAINTIFF—AÀPPELLANT 
versus 
KHANDERAO RAMCHANDRA 
TALPADE--DEFENDANT— 
RESPONDENT’, 

Land Acquisition—~Toka land—Rates of assess- 
- ment and capitalisation. 

Where Toka lands are being acquired, 
Toka tenants are entitled to some consideration 
in. fixing the rate of assessment on the value and 
the-rate at which it should be capitalised, and they 
are not to be treated as if on the expiry of the 
period of their leases they would be rack-rented 
off their lands. [p.138, col. 2.] 

First appeal from the decision of the 
Ttibunal of Appeal, Bombay, in Reference 
. No. 29 of 1920. 

Mr. Kanga, Advocate-General, (with 
him- Mr. J. C. G. Bowen, Government 
Solicitor), for the Appellant. 

Messis. B. J. Desat and Campbell, (with 
them Messrs. K. N. Koyajee, instructed Ly 
Ardeshir, Hormusji, Dinshaw and Co., for 
the -Respondent. 

JUDGMENT.—These are five appeals 
from the decision of the ‘Tribunal of 
Aspeal ia References Nos. 29, 31 and 
32.0f 1920 and 78 and 79 of 1920, in 
which certificates haye been given that 
they -are fit cases for appeal to the High 
Court. Those certificates appear to have 
been granted on theground that an im- 
portant question of principle was'involved, 
although. as a matter of fact if a 


question of principle was involved, it had 
already been before the High Court on 
two different occasions, and the High 
Court, as far as it could, laid down what 
method should be followed, with regard, 
to the apportionment 0f the present value 
of Toka lands between Government and 
the Toka tenants, But it seems that 
each party wants this Court not only 
to lay down some uniform method of 
apportionment, but to go etill further and 
fix the rate of assessment for arriving 
at the apportionment in all cases. Ño 
doubt that would be very desiralle, tut 
considering the varying nature of these 
Toka lands, it appears to us to be out 
of question to attempt to rule that in 
every case where Toka land is acquired 
by Government, the rate of assessment 
which it is expected Government would 
levy in 1929 when the fifty years’ period 
expites, is a certain percentage of the 


. present value of the land, because the 


rate to be now fixed.on the present 
value of the land must be determined 
in each case according to the prospects 
which the land has of improving or de- 
creasing in value, and other varying 
circumstances, 

On that question it may be said that 
thelands in all these references were of 
very much tbe same nature, and their 
valüe was fixed ata time when the 
value of land had risen by speculation 
considerably beyond the usual rate, while 
there does not seem to be much pios- 
pect of those values increasing by the 
year I929. It may even be that these 
lands by r929 might decrease in value. 
However that may be, we haveto fix a 
rate for the assessment and another rate 
for the interest at which the assesstrent 
should ke capitalized. As was stated in 
Madhavdas Gokcldas Pasta v. The Govern- 
ment of Bombay (1912) First Appeal No. 147. 
of 1911, decided by Scott, C. J., and 
Batchelor, J., on April ro, 1912, (Unre 
ported) which is known as Pasta's case :— 

‘In respect of lards held under the 
Teka tenure the tight of Government te 
inerecse the Toka rent is not subject to 
any specific "imioetion. The present 9iole 
rent for the land in question is 
Rs. 13-11-7. By a resolution of Aug: st 
14, 1879, this tent was declared for a 
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period of 50 years. The next Tevision 
will therefore take place in 1929. It js 
agreed that the amount of rent receivable 
up to that time is of a present value of 
Rs. 213: the contgst is as to the value 


of tke subsequent interest of Government: 


in Toka rents payable siter that date. 
The question is one which cannot be 
settled with anyth'ng approaching to 


certainty tut the claim formulated by. 


Government and &ccepted by the Tribunal 
of Appeal is based upon two probabilities, 
first that Government will in 1929 ad- 
here to their declared policy of demand- 
ing fonr per cent, of the estimated value 
of building land as the rent Or assess- 


ment payable to them and secoadly thet 


the value of the land in qtestion will 
certainly not te less, than that fixed as 
its present value tünder the proceedinfs 
which have resulted in its acquisition by 
the Improvement , Trust. Taking then 
Rs. 2-5-0 per Square yard as the present 
value making a total value of Rs. 18,278, 
a four per cent rent in 1929 would pro- 
dtice 
Rs. 731 is two-thirds’ of a six per cent. 
return on the capital value and would at 


present only leave two jer cent fcr the. 


tenant, the question to be determined is 


whether Rs. 731 is a rent charge greater. 


than the property can reasonably be ex- 


pected to bear in 1929 having rerard fo. 


the prospective development of. bwlding 
land in thenorthof the Island. Upon this 


point the members of the sxpert Trt unel’ 
entertain no doubt. They say, ‘We hare’ 


arrived atthe view that it will be lard 


ripe for building when that assessment.: 


comes to be levied, and land of this area 


and ripe for building in that Iccality and. 
position will carry the assessment refer- . 


red to. ” 


There is no doubt the lend in that case . 


was valuedas not ripe for building ata 


very low rate of Rs. 2-5-0 per square. 
yard. Assuming that the land would be : 


Dos for building in 1929 and would fetch 


anything between Rs. 510 Rs. 15 per square | 
vård, four per cent: on -Rs. 2-5-0 would | 
béa very much smaller rate ona value. 
But it must. 


between .Rs. 5and Rs. 15. 
also be remembered -that the rate of 
Government Paper was34 per cent. at that 


time,’ “ew " 


Rs. 731 per aunum, Although. 


‘into thinking. that 


It seems to us that it is hopeless at . 
the present moment to speculate on what. 
the Government polcy will be in 1029. 
An attempt was made to place before the 
Tribunal evidence that the present policy 
of Government was, in the case of Toka 
land which came into the possession of 
Government, to demand asix per cent. 
rate'on the present value. But the letter 
of the Collector which was put in with 
the reply of Government was dated some 
timein 192I, and such a declaration of 
policy could rot affect the apportionment 
to be made by the Court zs of the date 
when the land -was notified. lt also 
appears to us useless to inquire into what 
a purchaser of Government rights in Toka 
land would givelor such rights, or what 
a present Owner Ot Toka land would. put 


by at the present mcment in Order to 


secure h's position in .1929 when the pres. 
vious settlement came to an end. All such 


‘calculations are themselves purely fanciful, 


and do not in any way assist.the. Cot rt in 
arriving at a conclusion which itself 
can Only. be based on pure specula- 
tion. They merely deinde the'Court 
it has arrived at 
a conclusion, not. on sepeculation, but on 
sound reasoning. We have to decide be- ` 
tween the views of Government, and ño.. 
doubt we have to consider that they are . 
entitled at the end of the period to re- 
assessthe land at a rate entitely within 
their discretion, and the views of the : 
claimants, the . present owners, who may 
consider that they have rights in the - 
nature of occupancy rights, which would 
entitle them to pay something less than a 
rack rent, which Otherwise’ Government 
would charge on the basis th.t.the lends 
wete liable to be resumed at the end of 
the period. . B | 
‘Whether in 1929 there will be any 
Toka tenants still left in Bombay is also - 
problematical, But if there are’ any, it 
ig quite. possible that they may attempt 
io urge their claims in this Court, and 
naturally it. is.quite impossible for any. 
one to. place any value on such claims at^ 
the present. moment. Still our own. 
view is that  Toka tenants ate entitled 
io some consideration, and they are not 


. to be treated at the present day as if. 
-in: 1929 they would be rack-rented of; 
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their lands. In these càses we have to 
fix the rate ol assessment on the present 
value and the rate at which ii should 
be capitalized; and on a consideration of 
all the arguments, which have been placed 
before us by the Advocate-General for 
| Government and Mr. Desai, we tbink we 
should fix four per cent. as the rate of 
assessment on the present value of the 
land and six per cent. as the rate for 
capitalization. The 1ate of capitalization 
can, we think, be laid down with ab- 
solute certainty. We have to take the 
present velte of an annual payment to 
commence in 1929; six per cent. is the 
usual rate of interest, and has always 
been considered the usual rate of interest 
in this Court, so we see no reason why it 
should not be edopted in these eases) 
without considering whether the assess 

ment of these lands in 1029 will be well- 
secured or unsecured. It is certainly de- 
sirable in all these cases that we should 


avoid as far as possible fanciful specula- 


tion which can b? of no assistance towards 
fixing a figure which is itself a matter of 
speculation, For the purpose of apy or- 
tionment between the rival claims of 
Government and the tenants we may say 
that it.would not be fair in 1929 to fix 
thé prospective rate of assessment higher 
tLanfour per cent., while there may be 
cases in which it may be equitable to 
allow a lower rate. Therefore, calcula- 
tions will be made in each of the refer- 
ences according to the rates which we 
have laid. down, and the orders of the 
Tribunal of Appeal will be amended in 
accordance with our décision. 

ne cross-objection was urged on the 
part of the respondents in References 29, 
31 and 32 of rg20 against the direction 
that they were lo get only half their 
costs from Government. But Reference 26 
was tried together with these References, 
and the claimant in Relerence 26 got all 
his costs. We presume that the Tribunal 
considered that on aconsiderationof thefacts 
in these References Nos. 29,37 anc 32 the 
fair order was to make costs payable only 
to the extent of halt. That is entirely a 
matter within the discretion of the 
Tribunal and we cannot possibly interfere 
with it, 


Z, K Order ascordgngly, 


INDIAN 


CASES: 139 


ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL NO. 45 
OF 1921. 
june 5, 1922. 

Present:—Sir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice C okul Prasad. 
RAM DAS AND ANOTHER—PLAINTIFYS 

—APPELLANTS 
Ve?Sus 
DUBRI KOERI—DEFENDANT— 
RESPONDENT, 
Res judicata— Jurisdiction of Civil and Revenue 


Courts—Question tried in Revenue Courts, whether 


can Le re-agitated in Civil Courts. 

Where a Revenue Court having jurisdiction to 
decide a matter has heard and finally determined 
it, asuit in the Civil Court to question the de- 
cision of the Revenue Court is not competent. 

Plaintiff brought a suit in the Revenue ,Court 
to eject the defendant as his sub-tenant. Jt 
was held that the ‘defendarft was not a sub-tene 
ant but a tenant-in-chief paying rent to the zeminday 


and the suit was dismissed. The plaintiff then fidda ` 


a suit in the Civil Court to set aside the. decree of 
the Revenue Court and to get possession of the 
land ; 
Held, that the suit was not maintainable. 
Baljit v, Malupat, 49 Ind. Cas. x18; 41 A. 203; 
17 À. L. J. 60, followed. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Stuart reversing that 
of the Additional Subordinate Judge, 
Ghazipur. 

Mr. A Sanyal, for the Appellant. 


ent. 

JUDGMENT.—Ihe plaintiff brougkt a 
suit in the Revenue Court to eject the 
defendant as Lis sub-tenant. Tue suit 
was fought out up to the Court of the 
Commisstoner and it was held that the 
defendant was not a sub-tenant, but a 
tenant-in-chief paying rent tothe zemin- 
dar, 

After failing in the Revenue Court the 
plaintiff instituted the present suit in 
the Civil Cotrt for setting aside the 
decree of the Revenue Court above-men- 


Dr. M. L. Agarwala, for tne Respond- 


tioned and for the possession of the land | 


in dispute. 
The defendant's contention was that 
be was the chief tenant and that such a 


suit did not lie and was barred by the | 


rule of res judicata. 

The Mursif Cecie:.d the suit, holdixg 
that the Re:;em e Courts were not “com- 
petent to decide the question that the 
cefendait was the chief tenant and not 
a sub-tenant of the plaintiff, and the 
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present suit, being between rival tenants, 
was one cognizable by the Civil Court. 
This decision was affirmed on appeal. 

The defendant appealed to this Court 
ard a learaed Judge of this Court has 
allowed his ‘appeal and dismissed the 
plaintiif's claim, No doubt it was the 
tendency of the Court in earlier cases to 
‘allow such suits to be brought in the Civil 
Court, but this view has now been de- 
pirted from. » 

Mr, Justice Piggott has very clearly 
discussed and put the present point of 
view in Baljit v. Mahtpat (I), We are 
in full agreement with bis view. ‘The 
plea of süb-tenancy has been heard and 
finally determined by the only Court 
capable of entertaining it, and the 
present suit of the plaintiff to have the 
decision of the Revenue Court set aside 
must fail, 

For these reasons we agree with the 
decision of the learned Judge of this 


Court and dismiss the appeal with 
costs. 
Appeal dismissed. 
Z. K. 


(I) 49 Ind, Cas. 118; 41 A, 203; 17 A. L. J. 60; 


ALLAHABAD HIGH COURT, 
LETTERS PATENT APPEAL NO, OI 
OF 1921. 
June 6, 1422. 
Preseni;—Sir Grimwood Meats, Kv, Chief 
Justice, and Mr. Justice Gokul Prasad. ° 
BHOJ RAJ —PLAINTIFF—APPELLAN'T 


Versus 
HARDEVA AND OTHERS—DEFENDANTS— 
. RESPONDENTS. 


Easements Act (V of x882), s. 59—Licensee, 
wheder.can claim adversely — Transfer of property 
— Licens, whether cancelled. 

A licensee cannot, by enjoying the, license fox 
any length of time, acquire rights adverse to the 


licensor, i 
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Where a licensor transfers the property in res~ 
pect of which the license has been enjoyed, the 
license ceases to exist. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Stuart reversing that of 
the District Judge, Aligarh. 


Munshi Pama Lal, for the Appellant. 
Munshi Gulzart Lal, for the Respond- 
ents, 


JUDGMENT —This appeal arises out of 
a suit brought by the plaintiff (appel- 
lant) to recover a certain plot of waste . 
land in the village from the defendants 
who, according to the plaintiff's allega- 
tion, bave erected certain thatched sheds 
and cattle troughs without his permission 
a Short time ago. 

The defence raised was (x) that the 
sheds were 25 years old, (2) that the 
plaintiff pad lost title because of want 
of possession for 12 years, and (3) that 
these constructions were necesSary for the 
defendants’ cultivation in the village, or, 
in other words, that they wére appurten- 
apt to their holding. 

The First Court dismissed the suit on 
the ground that it was barred by time 
because the plaintiff had not proved his 
possession within I2 years of suit, 

The lower Appellate Court found, in 
concurrence with the First Court, that 
the constructions were more than 20 
yeats old and that the defendants were 
mere licensees; that the plaintiff having 
got the property from the original 
licensors by virtue of transfer, the license 
ceased to exist, having regard to section 
59 of the Indian Easements Act (V of 
1882), and the defendants were liable to ` 
ejectment, It accordingly decreed the 
plaintiff's suit. 

The defendants came up in appeal and 
a learned Judge of this Court has dis- 
missed the plaintiff's cleim on the ground 
thet a zemindar cannot revoke a license 
like this at his will after the tenant 
has enjoyed the privilege for more than 
twelve years. As a general proposition 
of the law, we cannot accept this state- 
ment of the law as correct. A licensee 
cannot by enjoying the licence for any 
length of time acquire rights adverse to 
that of the licensor. The question whe- 
ther a certain class of land is appurtenant 
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to the holding of a tenant is one of fact 
depending upon the circumstances of each 
particular case. In this case, as we have 
stated above, the lower Appellate Court 
has found that the defendants did not 
hold the plot in suit or the construc- 
tions thereon as appurtenances to their 
holding. On this finding and the further 
fact that the plaintiff was a transferee 
from the original licensor, 
had ceased to exist by operation of law 
and the plaintiff was entitled toa decree. 
We, therefore, allow this appeal, As a 
claim based upon talse allegations by a 
zemindar is one which does not meet 
with our approval, we refuse him his 
Costs in all Courts. The result is that 
the judgment of the learned Judge of 
this Court is set aside and the plaintiff’s 
claim is decreed, but without costs.  . 
Appeat decreed. 


Z. K, 


Semana. GES 


PRIVY COUNCIL. 
APPEAL FROM THE CALCUTTA HiGH COURT. 
April 13, 1923. 
Present ---Viscount Haldane, Lord 
Dunedin and Sir John Edge. 
NABA KUMAR DAS AND OTHERS~ 
APPELLANTS 
versus 
RUDRA NARAVAN JÀNA AND ANOTHER 
— RESPONDENTS. 
Construction of document— Lease of jungle land 


by Governmeni—Clearing land for | cultivation, 
meaning  of—Non-compliance with condition— 
. Forfeiture. 


Government granted a lease of a tract of jungle 
land to the plaintiff. One of the clauses of the 
lease provided that one-eighth of the entire area 
leased must be cleared and in a fit state for cul- 
tivation atthe end of the fifth year, and that 
at any time thereafter an officer of Govern- 
ment might enter on the land and cause it to be 
measuted for the purpose of ascertaining whether 
-the condition had been fulfilled. . In the event 
of failure to comply with the condition the Icssce 
was liable to the forfeiture of all rights in the land 
under the lease, After the expiry of theperiod 
of five years an officer of Government proceed- 
ed to the spot and. after an inspection of the land: 


the license ¢ 


but without taking measurements, made a report 
that the condition had not been fulfilled. The 
lease was thereupon determined: 

Held, (1) that the obligation in the lease to clear 
the land and to put itinto a fitstate for cultiva- 
tion, extended to the extractfón of the stumps 
of trees as wellas to the cutting down of the 
timber; [p. 142, col. 2.] 

(2) that the lease did not impose an obligaticn 
on the Government to take measurements, thcie 
was a right to do So but no duty; [p. 143, col. 1.] 

(3) that the forfeiture was not invalid merely 
or the reason that the officer who made the re- 
port did not.take measurements, especially in, 
the absence of positive evidence showing that 
the condition had been complied with. [p. 143, col. 
2j p. 144, 0l. 1.) 

Appeal from the judgment and decree of 
the Caleutta High Court, reversing that of 
the Subordinate Judge, Third Court, 
24-Parganahs, : 

Messrs. De Gruyiher, K.C., and Bagram, 
for the Appellant. 

Messrs. Dunne, K. C., and Ramsay, for 
the Respondents. 

JUDGMENT, 

Viscount Haldane.—In this litigation 
the High Court at Fort William, as the 
Court oi Appeal, reversed judgment ard 
decree of the Subordinate Judge, Third 
Court, 24-Parganahs. . The appellants 
had brought @ suit in the letter Court 
for a declaration that forfeiture by the 
Government of a certain lease and egree- 
ment wasinvalid and that they, as plaint- 
iffs, were entitled to possession of the lard, 
the subject of the lease. The learned 
Subordinate Judge decided in favour 
of the plaintiis, but the high Court allow- 
ed anappeal from his decision end dis- 
missed the suit. The present appeal is 
brought by the pleintiffs, and it seeks to 
have the decision of the learned Judge 
of first instance restored. The only question 
now relevantfor determination is whether 
the resumption by the Government in 1906 
of Crown land in the Sunderbans, origi- 
nally leased on the 7th December 1001, 
and a subsequent foftah by the Govern- 
‘ment dated the27th July x9oo, infavour 
oi the respondent, Rudra Narayan Jana, 
were validly made. 


The only materielfactsore not numerous. ° 


Alot called  Monsadwip in  Saugor 
Island, Sunderbans, wes put up 
auction by the Government for settle 
ment, and the highest bidder was one Golak 
Chandra Das. At his request the Govern. 


* 


to ° 
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. nent on the yth December x900, granted 
a lease in favour of Golak Chandra Das 
himself, Narayan Prashad Ballav, Prasan- 
na Kumar Maiti, Narendra Neth Bhui- 
ya, and Kubite Charan Patra. By partition 
deed the shares of the first three were de- 
cleared tobe of 4annas each, and the shares 
of the last two of 2annes eech.: These 
lessees, or their representatives, were the 
original plaintiffs and the appellants here. 
In August” 1903 the first respondent, 


e Rudra Narayan Jana, purchased from ihe 
successors-in-title of Golek Chandre Das, 
“who had died, 3 2 anras share , of the 


4 annas share to which the letter was 
entitled. 


The lease of the 7th December 1900 
gave an occupancy right for forty years 
from April 19017, of jungle ‘land. Under 
the third clause of this lease one-eig hth 
of the entire area leased was to be cleared 
and tobeina fit state for cultivation et 
the endof the fifth year,and atany time 
after the expiration of the fifth year the 
Sunderbans Commissioner or other officer 
appointed by the Government or any per- 
son authorised ‘by him might enter on the 
land :ndcause ittobe measured for the 
purpose of ascertaining whether this 
condition had been fulfilled. The fourth 
clause provided that on failure to comply 
“with the above 
lessees should be liable at the discretion 
-of the Government to the forfeiture of all 
. rights in land under the lease or to an 
-annual penalty . The Government, if 

the lease was determined, wastohavethe 
-right of immediate re-entry. There was 


.alsoa provisionforthe construction by the 
^lessees of “protective works" with a right 


in the Government to put an end to the 
. lease in case these were not constructed 

within a time prescribed. In ihe view 
. which their Lordships take of the case it 
. is not necessary to consider this provision. 

. By anagreement of the same date with 
the lease, the yth December 1900, the les- 
sees covenanted that they would undergo 
the penalties set forth in “the clauses 
of . the lease, " provided that the Sunder- 


“bans Commissioner or other officer should 


eive tothem or their legal representatives 
fifteen ` days notice within which to show 
cause why the penalties should not be ep- 
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forced. No question now arises en this 
covenant or proviso. 
On ther2th April 1906 Mr.Sunder, who 
as Settlement Officer had taken ove1 the 
d ties of the Commissioner in the Sunder- 
bans, an office which had been abolished, 
visited the property leased. He had pre- 
viously made various intimetions of visits 
which were not carried out, and he had, on 
the occasion 05 which heactually inspected, 
arrived three days before the time he had 
intimated. These circumstances, however, 
do not aifect the question of hisright. he 
appears to have gone to the property and 
to have looked atit with the eid of his 
bino culars both when helanded and subse- 
quently from a boat. The property wes 
stated by the Trial Judge to þe“ a vast 
tract of forest and swamp, comprised in the 
area of 7,532 miles, known as the Sunder- 
bans," consisting of “a tangled region of 
estuaries, rivers and water-courses, enclos- 
ing a vast number of islands of various 
shapesand sizes.” The property leased, 
was included in Chuck Monsadwip which is 
in Saugor Island, one of these islands. 
The Sunderbans is by nature 2 swampy 
jungle covered with trees. ‘The soil is 
alluvial soil, formed by deposit from the 
Ganges at whose mouthitis. The Govern- 
ment had,for a long time past, been taking 
steps to re-claim it, and to convert t e 
jungle from being the mere home of wild 
beastsintorice tracts. For this purpose it 
was necessary not only to cut down 
the trees but to take out their 
stumps, and improvement leases were 
being granted on terms, such as those in 
the lease in question, which should secure 
thai this wes done. It is, therefore, plain 
that the obligations in the lease to clear 
endto putintoa fit statefor cultivation, 
extended to the extraction of these strmps 
aswellastothecutting down of the timber. 
Mr, Sunder appears first to have landed 
on thelot of the respondent, Rudra 
Narayan Jana. Hesubsequently got into 
abot in order to have a view of other 
po:tiois of the property, alighting on at 
least one spot. He was engaged for, at 
all events,two hours in looking at the prop- 
etty leased, which extended to about 
3,000 acres, He did not take measurements. 
The learned Subordinate Judge speaks as 
though he was bound to do this, but it 
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is clear that there was no obligation to do 
so imposed by tbe lease. There was a 
sight if the representative of the Govern- 
ment thought proper, to enter ard make 
measurements, but no duty. What the 
Settlement Officer had to determine, as 
a matter of fact, was simply whether ore- 
eighth of the entire area leased had 
been cleared and put into a state fit for 
cultivation within the stipulated time. 
On the 23rd aptil Mr. Sunder reported 
to the Collector of .the 24-Paraganahs 
at Alipur that he had inspected aud had 
‘found only Rudra Narayan Jana end @ 
few vatyats who held under him on the 
property. He stated that the clearing con- 
ditions had not been fulfilled, and that only 
a small portion had been cleared by Rudra, 
who had obtained some paddy from it. He 
also said that the ‘protective works” 
.had been: commenced. as to. this; 
however, io: reasons connected with 
the absence of a designation by the 
Government ot the site for them, no 


question has been raised on the argument . 


in the appeal. He recommended in his 
report that the lease should be deter- 
. mined and the estate brought under 
- direct management by the Government. 
It was coatended for the appellants that 
- the substance of thisevidence was displaced 
' by- certain documents put in at the tral 
by the Government. These documents were 
in the nature. of a rent-roll proceeding or 
' measurements stated to have been made 
-about the beginning of theyearigo9g. The 
: rent-roli itself was prepared op the rrth 
“January in that year. It was relied on 
by the Subordinate Judge as, showing 


Dutta, from material which appeared to 
have been furnished to him by other clerks. 
There is no reliable evigerce ds to the 
entries having been the work of anyone 
who had sufficient fifst hand knowledge. 

The Court of Appeal, moreover, points 
out that there was ?@mbiguity in the entries 
as to the dates at which the tenants were 
treated : s actually being in possession of 
land that Had been rendered fit for culti- 
vation. 

But however this may stend thet® ts 
another objection which their Lordships 
think fatal to the entries in the rent-toli 
being relied on as evidence which could out- 
weigh the direct testimony oi the witnesses 
who say that the stipulated eighth part 
had not been adequately cleeted by April 
1006. Mr. Sunder went into the witness 
box 2nd stated that he hed seen the proper- 


‘ty and, as the result, had advised thet, 


as he had found that the clearing 
stipulated for had not been petiotmed, the 
Govetnment should resume the property 
feased, as was actually done. Nothirg 
was put to him in his cross-examina tion 
about ithe rent-roll or the entries in it. 
If, as wes suggested at the Bar, this was 
because the document was tendered 
by the Government, a defendant at the 
trie], as pr rt of its case, only after Sunder 
had been in the box, an application 
might have been made to re-call him 
for further cross-examiretion. There is, 
however, no suggestion that there was any 
such application. Sunder was not even 
cross-examined on the alleged perfurctors 
character of his inspection. The learned 
Subordinate Judge relied largely on the 


citcumsiance that he did not measure, 
But he was not bound tomeesute. His 
evidence was that he could see and saw 
that the proper quantity oi lend had not 
been cleared. li this statement was chal. 
lenged it should have been challenged 
by cross-examinatior directed tothe impra¢- 


“that the land must have been made fit 
"for cultivation. by 1906. The appellants 
^ offered evidencethat there had been measure- 
"ments made for the Government. in 1907, 
“but both Courts rejected the testimony 
` of the witnesses es false. In the Court 
- of Appeal it-was pointed out that the en- 


tries in the rent-roll are ambiguous as to: 
whether more than 942 bighas were stated: 


to have been fitfor cultivation on the 6th 


ticability of forming a judgment by mere 
inspection, even with the aid of glasses, 
es tathe proportion of area cleared. 


A ter theforfeiture had been decía red 
and an interval had elapsed, a fresh,legse 
was granted to the respondent, Rudra, on 


Apiil rgo6. If there was no more than 
thisemount made fit by then, the eighth 
- part of the whole, amounting to 1,250 


-$ighas, could not have been made fit with-’ 


in the time stipulated. The. rent-roll was 
“prepered by’ a .clerk, .Mabesh: Chandra 


the 27th July 1909 who, it was admitted, 
could not be said to have been in a fiduciary 
position. In consequence of this lease 
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‘tohim he wasjoined asa defendant in the 
“suit along with the Secretary of State. 

The Trial Judge found that the defend- 
ants had failed to prove that the 
clearing conditions of the lease had 
been broken, and on this ground gave 
judgment against them. The Court of 
Appeal held that the learned ‘tial 
Judge had laid undue stress on jungle 
cutting alone. The stumps had to be ex- 
tracted also before the land could be fit for 
cultivation, It waslargely on the ground 
that this was proved not to have been 
donethat they reversed the decision. 

For reasons which they have already 
sufficiently indicated their Lordships concur 
in the view taken in the High Court at 
Fort William on the appeslfrom the Trial 
Judge, and they will'humbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 

Z. K. _ Appeal dismissed, 

Solicitors for the Appellants:—Messrs, 
Chapman, Walker and Shephard. 

Solicitors for the Respondents: ~-Messts. 
W. W. Box & Co, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 518 OF 1922. 
June I, 1923. . 
Present: —Mr. Justice Lindsay and Mr. 
Justice Sulaiman. 
SHANKAR “Lal—DEFENDANT— 
APPELLANT 
VEY SUS 


KIRARI MAI, AND. OTHERS—PLAINTIFFS © 


AND DEFENDANTS— —RESPONDENTS. 


Custom — Pre-emption— Pre-emptor associat- 
ing stranger in claim— Partial | pre-emption 
whether permissible— Vendee acquiring position 


exyual to pre-empior during pendency of suit— 
Title defeasible. m 
Where property situate in two smahais is sold 
and a suit for pre-emption is brought by persons 
sofhoÍf whom are  co-shaters in both mahals 
and the others only in one of them, the suit of 
the former is liable to be dismissed, as, in res- 
pect of the ptoperty situate in the mahal in 
which they alone are co-sharers they disentitle 
themselves “from pre-empting by  crsociating 
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with them in their claim persons who are strangers 
to the property, andin respect of the property 
Situate in the other mahal they cannot be per- 
mitted to enforce their right of pre-emption, 
as they are bound to take over the whole bar- 
gain and not only a portion of it. The syit must, 
however, succeed so far as the claim of those 
plaintiffs is concerned who are co-sharers in 
one mahal only, tor they are entitled to preempt 
only that portion of the property which is situate 
in the mahal in which they are co-sharers and have 
sued to enforce that right. [p. 145, col. r.j 

A vendee cannot by acquiring, during the 
pendency of a pre-emption suit, a defeasible 
title equal to that of the pre-emptor defeat the 
Suit for pre-emption. [p. 145, col. 2.] 

Nabiban Bibi v. Kauleshar Rai, 4 A. I, J. 351: 
A. W. N. (1907) 110; Kauleshar Rai v. Nabiban 


` Bibi, 3 A. L. J. 426; A. W.N. (1906) 164; 28 A. 


042, followed. 

second appeal egainst a decree 
of the First Additionel District Judge, 
Aligarh, dated the 27th Februery 
1922. 

Dr. M. L. Agarwala and Mt. Gulzari Lal, 


for the Appellant. 


Dr.S. N. Sen, for thé Respondents. 

JUDGMENT.—On the 7th January 1020 
the second and third defendants -sold 
to the first detendant, who is the appellant 
here, certain property situated in two 
mahals, Gobind Ram and Bagi Manda. 
The sale of these items of property was 
made by one deed. 

Five plaintifs brought 2 suit to pre- 
empt this sale. Of these, plaintiffs Nos. x, 2 
and 3 had no share in makai Bagi 
Manda. 'Plaintihs Nos. 4 2nd 5 had shares 
in both mahals, At the time of, the 
purchase the vendee had no share in 
either mahal and this was the state 
of affairs at the time the suit was 
brought. 

During the pendency of the suit the 
vendee got-a transfer made in his favour 
of certain property situated in both the 
mahals. This transfer purported to be 
by way of gift. The Court of first in- 
stance, however, held that the transfer 
was not in 1eality a gift but was in fact 
a sale and this view has been effirmed 
in appeal by the lower Appellate Court. 

The result of the suit in the Court of 
first instance was that the plaintiffs’ claim 
was dismissed entirely with respect to the 
property situated in mahal Bagi Manda. 
The Munsif found that the plaintiffs Nos. 4 
and 5 had, by associating with them 
in their claim; strangers to the property 
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in mahal Bagi Manda, disqualified them- 
selves trom obtaining any decree for pre- 
emption in respect of this property. We 
have already adverted to the fact that the 
first second and third plaintifis had no 
share in mahal Baqi Manda. 

, The Munsif gave a decree to all five 
plaintiffs for pre-emption of the property 
situated in mahal Gobind Ram. 

This decree of the Court of the first 
instance has been affirmed in appeal by 
the learned District Judge. 

It is conplained in second appeal that 
the learned Judge did not decide all the 
points which were raised before him. In 
fact the only question which the learned 
Judge has decided is that the transfer 
which was made infavour of the vendee 
during the pendency of this suit was a 
ae by way of saleand not by way of 
giit. i < 

The first plea of which we take notice 
is coatained in paragraph No. 2 of the 
memotandum of appeal. The learned 


Counsel has contended that the suit ought . 


to have been dismissed on the ground 
that no suit for partial pre-emption is 
maintainable. 

We are of opinioa that this plea ought 
to succeed sofar asthe fourth and fifth 
plaintiffs are concerned. 

By joining in the suit persons who were 
strangers to the property situated in 
mahal B.q! Manda, these plaintiffs dis- 
qualified. themselves from suing for pre 
emption of the property in that mahal, 
and as iider the law they must pre-empt 
the whole saleand as they have disqualified 
themselves from doing so, in our opinion, 
their suit must fail entirely. 

This consideration however does not 
apply in the case of the plaintiffs Nos. I, 
2 and 3. They could only claim pre-emption 
of the property situated in makal Gopind 
Ram and this they have done. 


It is next pleaded in paragraph 3 
of the memorandum of appeal that there 
is no sufficient proof of custom. That 
question has not really been argued before 
usandindeedit appears tous that no argu- 
meatis possible in view of the provisions 
of the :wjib-u]-avz upon which the First 
Court relied. We are satisfied that a cus- 
tom ef pre-emption does exist. 


ie 
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As rezards the argument that the whole . 
suit should be dismissed we'have already 
expressed our opinion thatthe claim of the". 
first second and third plaintiffs cannot be 
dismissed on the facts as they stand. Eur- 
theritis tobeobserved that theappellant; 
the vendee, cannot succeed on the law 
as laid down by this Court. He has been 
found by both Courts to have taken a trans- 
fer by way of sale during the pendeney 
of the su t. He has not acquired an in- 
defeasible title to the property by this 
transfer and in fact a suitfor pre-emption 
in respect of this transfer was filed before 
the Munsif gave his decision. At the time 
of the First Court's decree the dppellant 
had no complete titleand was, therefore, 
not in a position to claim the status of 
aco-sharer. Hewasinshortonlya stranger 
and under the custom as set out in the 
wajib-uj-arz the plaintifis have a tight 


of pre-emption as against him in respect 


of the property situated in mahal Gobind | 
Rem. 

This view of the law has been taken 
in the case reported as  Nabiban Bibi v. 
Kauleshar Ras (x) affirming the decision 
of Richards, J., which is reported as 
Raulesher Rai v, Nabiban Bibi (2). 

This ruling has been followed in other, 
dec sions of this Court and we need only. 
refer to a decision of the present Bench,- 
dated 2ot: April 1923 in Radhika Raman 
Bihariji Maharaj v. Bohra Shiam Sundar 
Lal 13). = ! 

The result of all this is that we modify 
the decree of the Court below by directing: 
thattheclaim of theplaintits Nvs.4 and 5 
be dismissed in respect of mahal Gobind 
Ram as against the  defendant-appellant 
with proportionate costs in all Courts. 
The decree in favour of the plaintiffs 
Nos. r, 2 end 3 with respect to mahal 
Gobind Ram will remain and to this 
extent the appecl fails and is dismissed 
with costs to the plaintihs-respondents 
Nos r,2 and 3. : 

We may mention here that the order 
of the First Court dismissing the suit 2s 


R 
(2 
642. 

(3) 74 Ind. Cas. 382; 21 A. In J. 518; (1923) 
A, Ie R. (A) 32 6; 45 A. x61. ^. 


4 A. L. J. 351; A. W, N. (1907) 110; 
3 A. L. J. 486; A. W. N. (1906) 164; 28 A; 
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fegatds mahal Baqi Manda has become 
final and.no appeal was filed against that 
Order in the Courtebelow. 

Z. X. m Decree modified. 


-BOMBAY HIGH COURT. 
LETTERS PATENT APPEAL No. 16 
F ' OF 1922, 
February 23, 19023.. 
Present:—Mr. Justice Pratt and 
ED Mr. Justice Fawcett, 
+ DHONDI SUBHANE POWAR— 
PLAINTIFF—APPELLANT 
versus 
SECRETARY or STATE For 
P" TNDIA—DEFENDANT—RESPONDENT. . 
. Bombay Hereditary Offices Act (III of 1874), 
$3. 9, I1, 11A— Bombay Land Revenue Code ( Act 
V of 1879), ss. 153, 166— Bombay Revenue Juris- 


diction Act (X of 1876), s. 4 (c) —Vatan, alienation . 


of—Order deciaring alienation null and void— 
Liability to pay full vent, commencement of— Arrears 
of reni— Forfeiture— Notice, contents  of—-Sutt 

or declaration of invaledity of forfeiture, maintain- 
ebtitty of. 

On sth October 1904 an order was made by a 
Collector under section rr of the Bombay Heredi- 
tary Offices Act declaring the alienation of a 
walan to be null and void and that the land was 
liable to assessment at the rate of full rent 
pot under clause (2) of section 9 of the Act, 

ut the amount of the fullrent was not assessed 

til July 6th 1908 i 

Held, that under section 11A of the Act the full 
Tent assessed was. payable from the date of the 
order declaring the liability of the land to pay 
the full rent and not-from the date on which the 
amount of the full rent was actually assessed. 
[p. x47, col. x.] 

. Section 166 of the Bombay Land Revenue Code 
does not make it obligatory on the Collector to 
specify in the notice issued under that section 
for what years the land revenue is in arrears. 
[p. 147, col. 2] 

Where an order of forfeiture made by the Col- 
lector under section 153 of the Bombay Land 
Revenue Code is iura vires, a suit for a declaration 
hat the order is invalid is barred by section 
4 (c) of the Bombay Revenue Jurisdiction Act. 
Dp. 147, col, 2.) 

"Metters Patent Appeal from the decision 
of Macleod, C. J., in Second Appel 
No, 722 of 1921, from the decis on of the 
District Judge, Satara, confirming the 
decree, passed by the Assistant Judge at 
Satara, in Suit No. x of 1017. 


CASES, [1935 


Mr. K.N. Koyajee, for the Appellant. 

Mr. S.S. Patkar, Government Pleader, 
for Respondent. 

JUDGMENT. 

Pratt, J.—The plaintiff suedfor a declara- 
tion that the order of forfeiture made by the 
Collector on Match ro, 1915, wasinvalid. 
The order of forfeiture was made under - 
the following circumstances :— ` 

The. predecessor-in-title of defendants 
Nos. 2 to & hadin the year 1986 alienated © 
their watan land to the plaintiff, After 


. the death of the alienor, the defendants 


applied to the Collectorto take proceed-- 
ings for the protection of the vatan and 
the Collector, on October 5, r9o4, made 
a declaration under section rx of Bombay 
Act III of 1874 that the alienation was null 
and void. 

Thereefter there were two courses open 
to the Collector under section rr—either 
(1) to summarily resume possession of 
the land; or (2) to assess it at the rate 
preserib d vender clause 2 of section 9, 
l. e., at the full rent ordinarily paid by 
tenants of land of similar description in 
the same locality. 

The Collector acted on the second 
alternative and decided not to summarily 
resume possession but to assess the land 
at the full rent. .His order is quoted in 
the jud:ment of the District Judge and 
is as follows :-—' Having no material to 
decide at once what a full rent’ would 
be, I close these proceedings, lea ving it to 
the respondent to move further in the 
matter when he is ready.’’ Later, On 
July 6, 1908, the Collector held further 
proceedings and assessed the land ata 
rental of Rs. 75 per annum. ; 

The Coilector, in 1915, forfeited the 
land because the plaintiff kad not paid 
the full amount of arrears of rent then 
due. The plaintiff claims that the full 
amount had been paid and the question 
is whetter the rent was due from July 6, 
1998, when the assessment was fixed, or 
from October 5, 1904, when the Collector 
made his declaration that the elienation 
was'nvll and vod. If the rent ran from 
the former date there were arrears of 
rent due, andil from the latter no airears 
were due. i i 

Mr, Koyajee’s contention is that the 
plaintiff is.liable to pay rent only ‘from 
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the date when the assessment was made. 
Bat I thiak the terms of secLion II A 
nazative that construction. The assess- 
ment of land was an alternative tothe 
summary resumption of possession. The 
order that the land was liable to assess- 
ment nist, taerefore, mean assessment 
from the date of the order, from that 
date the person in possession is either 
wron fully in possession or a tenant 
liable to pay either mesne profits or rent 
from the dite of the order. 

A;ain tha assessment was made under 
clause 2 of section 9 wh ch reters to 
cases a which vatzn property is resumed 
a'ter an al'eaation prior to the date of 
the Act, and itis clear from clause (1) of 
section 9 that in .such a case profits 
from tha date of the order declaring 
alienation to b» nulland void .are resum- 
abie. The inference must be that any 
assessment levied under section 11A would 
also be Caarged from the date of thesame 
daclaration. 

Mr, Koyajee lays stress 
"then:eforward revert to  valan'' in 
ction ITA —perhaps these words would 
have been better piaced at the end of 
section rc. They can only mean that the 
Act resards the restoration of the vatan 
complete after dispossession or assess- 
mant, But they donot indicate that the 
aS;essmeat should not be levied from the 
date o? the order requiring such assess- 
ment to be made. 
' L cherefore, conclude that ‘there — wete 
arrears of land revenue for the recovery 
of wici the Qoliector had jur sd ction 
to de:&re the land -n hold ag forfeited 
uniler s?ctioa 153 of the Bombay Land 
Revenue Code. -> 

It is next contented that the Cotlector 
has not complied with one of the con- 
ditisns precedent to the exercise of his 
jursdiction in that n» proper notice of 
forfeiture was given under sections 153 
and 166 of the Bombay Laud Revenue 
Code. Notice was viven but there was 
3 mistake of detail as to the years for 
which the lani revenue was in arrears, It 
wis 3 misdescription which in no way 
misled the plaintiff because he has ad- 
mitted in his statement (Exhibit 7) that 
he himself was awara that the rent was 
due from the date of the Collector’s ordet 


misdescription 


on words. 


Nor can it be said that this 
in any way involves a 
violaton of the terms of section 166 of 


in 1994. 


the Bombay Land Revénue Code, fot 


the terms of that section do not make it 
obligatory upon the Collector to specify 
for what years the land revenue was in 
artears, 

As the Collector's order was intra vires- 
thesuit is barred not only by Art. 14, 
Schedule I, of the Indian Limitation Act,» 
but also by section 4 (c) of the Bombay: 
Reven3e Jurisdction Act. 

I would, therefore, dismiss this appeal 
with costs, 

Fawcett, J.—I agree. I would only add 
on the first point that has been drgued 
that section 9, clause I; of the Bombav 
Hereditary Offices Act, III of 1874, ex- 
pressly says that an order giving the 
yatandars profits of the vazan should 
have effect from the date of the Collector's. 
order, and there is nothing ir section ITA 
that can, in my opinion, be held to apply 
a different principle. When that section 
says “ he may assess it at the rate 
prescribed in clause 2,” it seems to 
me to refer to his ditecting that the 
petson in possession should pay the full 
reat specified in clause 2 of section 9. It 
is not, in my opinion, essential for the 
efficacy of such an order that he should 
in tue same order state the amouit this 
full rent comes to. As ii the present 
cise, it may obviously be necessary to 
mik: further inqu’ry on that point, and 
thouzh of course the amount of full rent 
should be determined within a reasonable 
time, yet the csse falls w thin the princ ple 
'"ddcerlum est quod certum redai potest.” . 
Accordiugly I think there is no reason to 
differ from the view t.ken by both the 
lower Courts, and that the appellant be- 
cama liable to pav the full rent, whatever 
it was, from tpe date of the Collector's 
order. 


Z. K. Appeal dismissed, | 
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MADRAS HIGH COURT. 
APFHAL' AGAINST APPELLATE ORDER 
No. 6 OF 1922 

° AND 
Civit, REVISION PETITION NO, 74 OF 1922, 
April 77, 1923. 
Presentr-—Justice Sir Francis Oldfield, Kt; 
and Mr. Justice Devadoss. 
* THOPPAI VEDAVIASA AIVAR— 
RNSPONDENT No. I2— APPELLANT 


M U2ZYSUS 
Tae MADURA HINDU SABHA NIDHI 


Co., Lito., BY INS SOLE DIRECTORS 
ANO PROPRIETORS VALLIAPA 
C4HBCLTIAR AND OTZERS—PRETITIONERS 
ANO RESPONDENTS NOS. I TO 5, 

* 7 TO 9, I3 AND I4— 
RESPONDENTS, 
""Ciyil Procedure Code (Act V of 1998), s. 47, 
scopa aad object of—Dispue between different par- 
fíes — Movigaye decree—Order settling in what order 
differen! properties ars to be sold— Appeal, whether 
ites, 

Section 47 of the Civil Procedure Code should 
be read as relating to all questions arising between 
any of the parties to the suit and not merely 
bstween parties who are opposed to each other 
in the suit. The object ofthesectionis the cheap 
and spsedy settlement of all disputes at the stage 
of executon, [p. 150, col. 1.] 

{Raynor v. Mussoorie Bank, Limiied, 7 A. 
631 at p. 686; A. W. N. (1885) 204: 4 Ind. Dee. 
(N.9.) 830; Yasznasam: Ayyar v. Chidunbaranatha 
Mudsiar, 61 Ind. Cas 95:1; 13 L. W. 15 and Bhag- 
wali v. Banwari Lal, x Ind. Cas 416; 31 A. 82 at 
p.93; 5 M I, T. 185; 6 A. L. f. 71, distinguished. 

Prosunnas Kumar Sanya! v. Kan Das Sanya! 
xg C. 633; 19 L. A. 165; 6 Sar. P. C. J. 209; 9 Ind. 
Dee. (N. $.) 898, followed. 


An order passed in the course of execution pro- 
ceedings lor the settlement of the terms of a sale 
proclamation under a mortgage decree by which 
tne mortgaged items in the possession of different 
patties are directed to be sold in a particular 
order is not merely admuistrative but 1s one re- 
lating to execution or satisfaction of the decree 
and s, therefore, appealable. (p. 150, cols. x & 2.] 

Stvagami Achi v. Subrahmania Ayyar, 27 M. 
259, t4 M. L. J. 57 and Jogodishury Debea v. 
Kailash Chundra Lahiry, 24 C. 7255 £: C. W.N. 
374; 12 Ind. Dec. (N. S.) 1152 (F. BJ, 10llowed, 


Appeal against the decree and judgment 
. of thé District Court, Madura, in A. S, 
No. 93 of 1921, preferred against the decree 
ee the Court of the Subordinate Judge, 
Madura, in EH. P. No. 151 ot rgzo (R.A. 
No. 68 011921 in O.S. No. 14 of rgr6 on 
the file of the Court of the Temporary 
Subordiaate Tuve, Madura). 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the Court of the Subordinate 
Judge, Madura, dated 21st Match 1921, 
in E. P. No. 151 of 1920 (E. A. No. 68 
of 1921, in O. S. No. 14 of 1918, on the 
file of the Court of the Temporary Subor- 
dinate Judge, Madura). 


Mr. T. L. Venkatarama Iyer, for tbe Ap- 

pellant,—The lower Appellate Court has 
efused to entertain the appeal oa the. 
ground that one does notlie. 

The expression “between partition to the 
s1it” in section 47 does not necessarily 
maan "between parties who are plaintiff 
anddefendant respectively.” The nature 
of the suit and the contention have to be 
considered and if there is a conflict between 
the parties, the question comes under 
section 47. 

See Samalapalli Mangayya v. Samalapalht 
Srira mulus (x) which is a case directly on 
tae point. I may also refer to Krishna: 
swimier v. Swaminadhter (2). - 

In tie present case the question is be- 
tween two mbrtsagors, as to whose property 
mast be sold first, 4. &,, from which prop- 
erty the decree should be satisfied in the 
first instance. It relates clearly to tne 
mode of execution and comes under 
section 47 0f Civil Procedure Code andan 
appeal, therefore, lay to the lower Appel- 
Inte Cottrt. 

Mr. P. V. Krishnaswamt Atyar, for 8th 
Respondent.—With all respect the decision 
in Samalapalli Mangayya v. Samalapalli 
Sriramuls (1) is not correct and is supe 
ported neither by principle nof by au- 
thority. The judgment gives no reasons 
whatever and follows no previous ruling. 
Te first point is that every judicial order 
mide in the course of execution proceed- 
ings is not an Order under section 47, 
Civil Procedure Code. See Deoki Nandan 
Singh v. Bans, Singh (3). To bring a case 


(i) 19 Ind Cas. 448; 24 M. L. J. 477; 13 M. L 
T. 347; (1913) M W.N 382 
(2) 38 M. L. J. 568; 4 M. L. T. gga. 
f (3) ro Ind. Cas. 371; 16 C, W. N, 124; 14 C, L. 
(35: 
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under section 47 the question at issue must 
be one between decree-holder or judgment- 
debtor or at any rate between parties who 
were opposed toeach other in tke snit 
itself. This contention receives support 
from the language of the section. My 
submission is that it would have 
no application to ` question between 
judgment-debtors inter se on the authority 
of Raynor v. Mussoorie Bank, Limited 
(4), Kastura Kunwar v. Gaya Prasad (5) 
and Bhagwati v. Banwari Lal (6). There is 
further the authority of a decisionof this 
Court.in Yagnasami Ayyar v. Chidambara- 
natha Mudaltar (7). 

(OLDFIELD, J.—What about a suit for 
partition and the disptites arising between 
defendants therein in execution proceed- 
ings ?) 

Suits for partition stand ona different 
tooting since every defendant in such suit 
is potentially a plaintif. 

The object of the Legislature in enacting 
section 47 being the speedy disposal ot 
all proceedings in execution, it could not 
have contemplated that judg ment-debtors 
should be enabled to ask the Court to 
adjudicate as between themselves, 

My next point is, the order in question 
is Only an administrative one and rot 
judicial one and so attracts the ruling in 
Sivagami Achi v. Subrahmania Ayyar (8). 

(OLDFIELD, J.—What do you mean by 
‘administrative orders’ ?) 

The Privy Council have employed the 
same language in Ko Tha Hnyin v.Ma Hnyin 
(9) and must be taken to refer to executive 
orders of Courts during execution proceed- 
ings such asthe one before us. 

(OLDFIELD, J.—What is the test to be 
adopted to determine if an order is purely 
administrative or not ?) 

The test is supplied by Banerjee, J., in 


{4) 7 A. 681 at p. 686; A. W, N. (1885) 204; 4 
Ind. Dec. (N. 8.) 880. 

(5) 29 A. 207 at p.209; 4 A. 1. ].479: A.W. N. 
(1 907) £9. ; 

(6) 1 Ind. Cas. 416; 31 A. 82 at p. 98; 5 M. L. 
T. 185: 6 A. L. J. 71. 

(7) 61 Ind. Cas. 961; 13 L. W. 15. 

s 27 M. 259; 14 M. L. J. 57. 

9) 11 Ind. Cas. 545; 15 C. W. N. 862; (1911) 2 
M. W. N. 449; 13 Bom. L. R. 604; 14 C. L. J. 241; 
38 C. 7171 8 A. L. J. 1117; 6 L, B. R. 261 4 Buri 
I. T. 257; 38 X. A, 126 (P. C). 


Jogodishury Debea v. Kailash Chandra 
Lahiry (xo). | 

In much the same way in wilehan inter- 
locutory order between a preliminary and 
final decree has been held"to be notappeal- 
able: Prayag Narain Singh v. Sukdeo Narat» 
Singh (11) anda question between co-decree- 
holders inter se also has been held to be 
not appealable asin Gyamonee v. Radha 
Romon (12) and Ram Saran Pande v. Janki 
Pande (13), no appeal would lie jn this 
mattcr also. 

JUDGMENT.— ‘The question in this appeal 
is whether the lower Appellate Court 
was right in holding that noappeal ley 
to it and passing an order of dismissal, 
The decision of the Court of first in- 
stance was as to the order in which 
cettain items of propetty were to be 
sold in execution of a decree on a mort- 
gage and the question is whetber that 
decision was appealable as having been 
passed under section 47. Itis urged here 
that it was not passed under section 4, 
first because although it was passed  be- 
tween tke parties to the suit that order 
should be read as relating only to ques, 
tions arising between the parties who ate 
opposed to each other inthe suit: that 
is, if is contended, between the plaintiff 
and one or other of the defendants and 
not between the defendants themselves. 
In support of this we have been referred 
to Raynor v. Mussoorie Bank Limtted 
(4), Yagnasami Ayyar v. Chida mbaranatha 
Mudaliar (7) and Bhagwati v. Banwari Lal 
(6). But although these cases do contain 
language susceptible of an interpretation, 
which may support the appellant’s argue 
ment, that argument was not what was 
being considered by the learned Judges, 
For in each of these cases the matter 
under consideration was in dispute be- 
tween a judement-debtor and his 1epresen- 
tative or a person on whom his interest 
had in some way devolved and not (as 
kere) between two judgment-debtors, 
whose interests were absolutely indepen- 


(10) 24 C. 725; 1 C. W. N. 374; 12 Ind, Dec awa 


(N. S.) 1152 (F. B.) 
(11) 13 Ind. Cas. 170; 17 C. L. J. 605. 
Es 5 C. 592; 2 Ind. Dec. (N. 5.) 984. ` 
(13) 18 A. 106; A. W. N. (1895) 240; 8 Ind. Deg, 
(N. S.) 776. ; 
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dent. It is in our opinion clear on princi- 
ple that no such rute as the 8th res- 
pondent's learned Vakil contends for can 
be laid down. In the case for instance 
of a partition stit the judgment debtors 
may very well find theirintetests opposed 
wheu delivery is attempted, although up 
to the final decree they had no cause 
for complaint against each other and 


similarly in administrative or part- 
nership suits. We can see mo reason 
for acceding to the suggestion 
that we should limit the scope of 


section 47 in the way suggested, when 
to do so would exclude from its purview 
the decision of many of the questions, 
which must inevitably arise only aite 
the decree and when the result would 
be to frustrate thé object of the sect‘on 
recognised by the Privy Cowncil in Pro- 
sunno Kumar Sanyal v. Kali Das Sanyal (14) 
viz., the cheap and speedy settlement of all 
disputes at the stage of execution. 

he other argument attempted is that 
the question now raised is intrinsically 
not one relating to the execution or 
satisfaction of the decree, because it has 
arisen in proceedings for and relates 
to the settlement of the terms of the 
sale proclamation. It is true that 
the question in terms is only whether 
one item of the mortgaged property 
shall be sold before the others and, of 
course, Whether that order cf sale shall 
beentered in the proclamation, But in 
fact we may say without expressing any 
opinion oh the merits that the question 
saised is whether the decree shall be satis- 
fied to a substantial exent primarily 
from the r2th defendant's Item No.2 iu 
accordance with the terms of his trens- 
fer from the mortgagor and the x3th 
defendant, the Official Receiver, repre- 
senting the mortgagor’s estate. It is elear 
that the interests of the owners of the 
items of the mortgaged property other than 
Item No, 2 will be seriously affected accord- 
ing as the r2th defendant's claim for 


. postponement of the sale of the last 


menticned item is allowed or rejected. 
eu» those circumstances, the matter is 
not ih otir opinion one of those referred 
to as administrative in Sivagami Achiv. 

(14) 19 C. 683; 19 I. A, 166; 6 Sar. P. C. J. 209; 
a Ind. Dec. (N. S.) 898. 
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Subrah mania Ayyar (8) in respect. of which 
no appeal isallowed. The question raiscd 
is of a substantive right coved by sccticn 
47, the d'sr.osal cf which, as tke last para- 
graph of the judgment in Sivage mi Acl 1 v. 
Subrahmania Ayyar (8) shows resultsin an 
appealeble order. Toillustrate this, we may 
refer to the judgment of Banerjee, J., in 
Jogodishuiy Debea v. Kailash Chundra 
Lahiry (10). An order in execution pIo- 
ceedings can come under secticn 244 (row 
section 47) only when it determines some 
question relating to the sip hts and Iiebili- 
ties of parties with refererce 10 tke 
tclief granted by the Cectee, 1¢t when it. 
determines merely anirc denial cuestion 
as to wbether the proceedings «re to be 
conducted in a certain way," ‘The :e- 
stit is thai an appeal lies to this Court, 
and lay to the Jower Áprellate Ccurt, 
Thelower Appellate Ccuit les ict Ceait 
with the appeal befcre jt on the nerfs. 
There must, therefore, te a ren emd, its 
deeision teing set agde in crdei iat it 
might do so. Costs in the lower Appel- 
late Court and in this Ccurt to date 
wil be cosis in the case and will be 
provided for in the order to te [assed 
on ren and, 

Civil Revision Petition No.^74 of 1022 
is dismissed, NO order as to costs, 


Order set aside; 
Case remanded. 


VN, V. 
Z. K. 


BOMBAY HICH COURT. 
ORIGINAL Civir JURISDICTION SUIT 
No. 5573 OF 1922. 

February 26, 1923. 
Preseni:— Mr. Justice Pratt. 
HURBUT JOHN AMIES-PrLAINTIFF 

VerSUS 
TAL P. VIRJI—DEFENDANT, 

Contract Ack (IX of 1872),ss. 78, IL4=—Cone 
tract for sale of motor car— Insialmenis-——Freterly, 
when passes—-Intention of pavties—Warranty, im- 
plied, breach of—Damages— Evidence Act (1 of 
1872), 5.92, proviso (2)—W arraniy, express— Ora 
evideneo, wheather admissible, 
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, A seller of a motor car impliedly contracts to sell 
a cat that `s reasonably fit for use as a motor car. 
[p. 152, col. 8.) 

Jones v. Just, (1868) 3 Q. B. D. 1955 9 B. & 
S. 141; 37 L. J. Q. B. 89; 18 I. T. 208; 16 W.R. 
643, distinguished, 

Priest v. Last, (1903) 2 K. B. 148; 72 L.J. K. 
B. 657; 89 L. T. 33; 51 W. R. 678; 19 T. L. R. 527, 
relied on.’ ; 

A contract for the sale of a motor car on jn- 
stalments contained the conditions that the buyer 
would pay instalments punctually; that aiter 
delivery of the car the seller had a right to enter 
upon the premises where the cat was and inspect 
the car; that the purchaser was not to dispose of 
the car before the full price was paid; that 
the purchaser was to insure the car and 
assign the policy to the seller; that in default 
. of observance by the buyer of any of the condi- 

tions aforesaid the seller had the right to determine 
the contract and to seize and take possession of 
the car; "n 

Held, (x) that the intention of the parties as 
expressed in the conditions was that property 
in the car should not pass until full price had 
been paid, and that that intention must prevail 
in spite of section 78 of the Contract Act; [p. 
152, Col. I.) 

Brij Coomaree v. Saiamandar Five Insurance 
Company, 32 C. 816, dissented frem. 

The Irrawaddy Flotita Company vw. Bhugwan- 
das, 18 C. 620; 18 I. A. 121; 15 Ind. Jur. 403 & 
542; 6 Sat. P. C. J. 40; 9 Ind. Dec. (N. S.) 413 (P. C), 
referred to. 

(2) that there was an implied warranty that 
the car was fit for use as a motor car; [p. 152, col.2.] 

(3) that the buyer was entitled to recover 
damages on proot of breach of the implied warranty. 
[p. 153, col. 2.] 

Oral evidence of an express collatcral warranty 
is admssible under proviso (2) to section 92 of 
the Evidence Act. [p. 152, col, 2.] 

Mr. Rangneker, tor the Defendant. 

JUDGMENT.—The pleintif sues tke 
defendant ior dameges in respect of a 
contract for the sale Of a motor cat. 

The contract is for sale by the defend- 
ant to the plaintiff for Rs. 4,0000f which 
Rs; 1,000 had already been paid and tle 
balance was payable in monthly instal- 
ments of Rs. 250 on the sth ci May and 
of each succeeding month, 

But the contract of sale contained 
certain very special conditicns. These 
were:—that the buyer will pay instalments 
punctually ; that after delivery ci, tbe cer 
the seller had a right to entertpon tEe 
premises where the car was and inspect 
the car; that the purchaser was rot to 
dispose ofthe car before the full price 
was paid; that the purchaser was tO insure 
the car andassign the policy io the seller; 
that in default of observance Ly the buyer 
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of any of the conditions aforesaid the seller 
had the right to determine the contract 
and to seize and take possession of theca r. 

The word ‘hire’ is not used in the con- 
tractand itis not a hire purchase agree-, 
ment. At the hearing 1 expressed the 
opinion that the contract wasnot executory 
and that under section 78 of the. Indian 
Contract Act property in the car passed 
when thecar was delivered. The plaintiff 
was unfortunately notrepresented, and Mr. 
Rangnekarfor the deferdart Leimg ready 
to accept this view the following issues 
were raised :— 

(1) Whetherthe cer was sold under an ex- 
press warranty thatthe car was a Dew Car 
and in perfect wotkirg order? — 

(2) Whether there was an imphed wat 
ranty that the car, was serviceable as 
a motor car ? 

(3) Whether there wasa breach of wat 
ranty and what damagesis the plaintiff 
entitled to for such breach ? 

What is the amount of brokerage 
due to the plaintiff in respect of the sale 
of a car to Mr. Robbirs? l 

(5) Whether the defendant was entitled 
to refuse tO return ihe car elter it. had 
been givento him for Tepaits on Septem- 
ber 2, 1922? ; 

(C) Whether the defendant is entitled to 
his counter-clam for mpeirts ard Pelance 
ot price? 

Qa further consideratior, however, Tf 
have come io the conclusion that the View 
expressed by Maclean, C. J. 12 Bry 
Ceomaree v. Salemandar Fire Lnsuvarce 
Company (1) isvnsound. If section 78 were 
construed as laying dcwn an inflexible 
rule as to tke passing of property, rot 
only would there be a serious limita- 
tion on the ireedom of contract but 
there would also be an inconsistency | 
with other secticns of the Indan Con- 
tract Act, e, g., secticn 7. No áoubt it is 
curious that section 78 should not be ex- 
pressed as subject to a contrary intention. 
But the Actis a nototiously ladiy drafted 
Act and it does not purpcrt (o be ex- 
haustive: Irrawaddy Flotilla Company 
v. Bhugwardas (2), The intention of the 

i SR 

(1) 32 C. 816. 

(2) 18 C. 620; 18 I.À. 121; 15 Ind. Jrr. 405 &:42! 
6 Sat; P: C. J. 40; 9 Ind. Dee. (3. $) 413 (2, €), 
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patties as expressed in the conditions cited 
was that the property in the car should 
not pass tntil full price had been paid, 
''ha& is the construction put upon the 


contract in the pleadings andthat inten- - 


tion prevailsin spite of section 78 of tle 
indian Contrat Act. 

In this view the only amendment neces- 
saty tothe issttes isto add the words 07 
damages to Issue No. 6. Mr. Rangnekar 
does not claim to call further evidence on 
this amended. issue, 

. The plaint is so badly drafted that it 
was difficult to frame ap; ropriate issues. 
The  plaint claims damages for loss of 
earnings consequent on the defendant’s 
refusal to return the car after it Lad 
been given for repairs on September 2. 
This ig absurd asthe detendant had a lien 
at least for his bill for repairs and all the 
instalments then due had not been paid. 
Plaintiff's main grievance as set forth in 
paragraph I of the plaint seemed to be the 
inferiotity of the car and sol raised issues 
for damages for breach of warranty ex- 
press and implied, An amendment of the 
plaint was not insisted upon to save ex- 
se. 
dr undisputed facts are that the 
plaintiff entered into negotiations fur the 
purehase of tke car on April 5, and de- 
posited Rs. 1,000 that day, signed the 
agreement to take delivery of the car on 
April 27, and paid the insurance morey 
and Rs. 250 for the first instalment on 
May ir. There was no otber payment 
of instalments except Rs. 150 on J uly 24. 
The plaintiff, however, was entitle d 
to credit for brokeragefor sellinganother 
car of the plaintif on July 15. The car 
“was frequently sent to defendant for re- 
pairs. It was last so sent on September2 
and as plaintiff had not paid ail the 


' instalments the defendant determined the 


contract by notice in November. The 
defendant claims in the counter- claim 
damages for breach of the contract and 
for the amount of hs bill for repairs 
. and on the other hand the plaintiff in 
this suit claims damages on the ground 
of inferiority. 

lang UR plaintiff's case first, His 
plaint avers that there was an espress 
- warranty that the car was a new car 
and in perfect working order. There ig 
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no such warranty in the written agree- 
ment, But evidence of such an express 
collateral warranty would be admssible 
under section 92, proviso (2), Indian Evi- 
dence Act. The plaintiff has given no evi- 
dence of it. All he says is that deferdant 
called it a new car but he was not 
deceived by thisfor he at once contradicted 
him and said it was not a new car, 

I think, however, the contract of sale 
was subject toan implied warranty that 
the car was serviceable, i. e., reasonably 
fit for the purpose for which it was 
bought. Mr. Rangnekar contends there is 
no such presumption where the buyer . 
had an opportunity of inspecting tle 
goods, The Common Law rule depended 
upon whether the buyer relied on his 
own judgment or the seller's: Jones v. 
Just (3); butthat distinction is not made 
in the Indian Contract Act. Pollock and 
Mulla suggest that the words ‘“have been 
ordered” in section 114 imply that the buyer 
is relying on the seller's judgment, But 
this is a strained construction of the sec- 
tion and there is no reason, why the 
seller should be.excused from perform- 
ance of his contract because of what may 
or may not bepassing in the buyer's mind. 
"The plaintiff had an opportunity to 
inspect the car, though I do not believe 
he had a trial drive, for if he had he 
would have driven himself. The distine- 
ton between the SHnglish cases where 
the buyer had an opportrnity of inspec- 
tion is not made in the Indian Contract 
Act, and even in England it only applied 
to patent defects. The circumstarces of 
the case may raise an ímplilectiou that 
the goods were ordered fora parti war 
purpose. See Priestv. Last (4). <A seller 
of a motor car impliedly contractsto sell 
a car that is reasonably fit for use asa 
Motor car, 

As to the condition of the car I accept 
the plaintifi’s evidence. The plaintiff says 
that before he tad the car a fortnight 
the engine choked and he had to take 


it to the workshop where the engine was 


opened and decarbonised. There was then 


(3) (1868) 3 Q. B. D. 197;9 B. & 8. 141; 33 I. 
J-Q B 89 18 L.T 208. 16 W. R. 643. 

q (1903) 2 K. B. 148; 72 L. J. K. B. 657; $e 
I. T. 331 531 W. R. 678] 19 F.L. R. yay. 
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cafburetter trouble and the car was con- 
suming a gallon of petrol for ten miles. 
Then there wasaccident andthe damage 
was Tepaired by the defendent. The 
plaintiff says that that was in tbe middle 
of May but it was more probably at the 
end cf May. or beginning of June. In 
June two frontsprings broke and were re- 
placed by plaintiff bnt the carburetter 
troubles continued and in August defend- 
ant substituted another carbtretter of 
the same make. This leaked, so the 
plaintiff took it back to the worksht p on 
September 2 and defendant has now gut 
in another type of carkurelter. 

^ The defendant admits the carkureltcr 
trouble. but denies replacing the carburet- 
ter in August. He also denies that ile 
engine had to be opened and decarboniscd 
a fortnight after delivery tothe plaintiff. 

~ Qutthe decarbonising of the engine was 
mentioned in plaintiff’s letter of May 23. 
Defendant does not impute forgery but 
denies receipt of the letter. I do not 
‘believe hisdenial and I think that letter 
important corroboration of the plaintiff's 
evidence, Moreover, the defendant has 
not called his workshop foreman to 
deny plaintiffs evidence asto the decat- 
bonising of the engine and the re-placing of 
the carburetter. 

It is true there was an accident some 
time in May or more probably in June 
andthe repairs consequent thereon were 
the subject of defendant’stillfor Rs.294-4-0 
"This did rotaffect the engine and was 
subsequent to the decarbonisine of the 
engineat the endof April or beginning of 
May. < 

Much is made of the admission in plaint- 
“iff’s letter of October o, “The car has 
not been roughly handled as no complaints 
. have been madein reference to mechanical 
parts." But plaintiff is only semi-literate 
and I do not think he understood what 
he was wriling—for he had complaired of 
-a choked engine and defective carburetter 
and the front spring collapsed in two 
months, 

It is also rather surprising that in spite 
of his own experience plaintiff should 
have: helped defendant tosell another car. 
But as plaintiff earned money for himself 
by so' doing it does not follow that he 
was satisfied with his own bargain, 


be 
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The defendant bas produced an invoice 
showing the price of the car was Rs. 4,650 
but the car was exported from America 
in 1020 and the decarbonising of the 
engine is cleér proof that the car had. 
been usedand was a second hard car when 
sold to the plaintiff. 

Defendant explains the rapid ccllapse of 
the tubes and tyres as (ue tothe car 
having been a long time in his shew- 
room, But the bood was tattered at the 
time of the contract and the upLolstiy hed 
deteriorafed so much thet the sprirgs of 


‘the seat protruded a few days after the 


purchase, I think that defendant was 


‘conscious that he had sold a second-hand 


car and that is why be has mede ro 
charge for  decarbonissg the engine in 
April and May or re-placing the cart. uretter 
in August. 

Plaintiff says the car when gold was 
worth only Rs. 1,500 Lut this is prota bly an 
exaggeration, Considering that the car wes 
second-hand ard r«t serviceable in the 
condition it wasin when given to plaintiff, 
its value cculd scarcely have been’ more 
than half the invoice price, 7, e., Rs. 2,225. 
The present value of Rs. 4,000 on the 
insta]mentsystem would be about R$.3,025. 
Damages for breach ol warranty wculd 
therefore Le Rs. r,6co 

I do not think that plaintiff is detarred 
from claiming this ty the iule in Bratih- 


waite v. Foreign Harduocd. Company (5) 


for he never iepudiated the contrect, If 
property Lad passed and defendant had 
sued him for balance of price be would 
have teen entitled. to plead  Lreech of 


„warranty in reduction of the price. 


On the other hard, defendant was en- 
titled to cetetmine the contractin Novem- 
ber ior plaintiff wes in default of ixstal- 
ments. At that time seven instalments, 4.e, 
Rs. 1,700 were due and only Rs. 240 
plus Rs. 150 plus a stim for brokerage had 
teen paid. Therejs a dispute as to the 
amount of Lrokerage. Plaintiff says it was 
Rs. 500. Defcndantsaysit was Rs, 250 at 
once and Rs, 250 later, on full price of tke 
car being paid by the perchaser. I take the * 
trokerage of tcn cr cent. which would 


(5) (1905) 2 K. B. 543; 74 L. J. K. B. 688: o2 
L. T. 637: 10 Com. Cas. 189; 10 Asp. M. C. 5s; 


21 T, L. R 413 
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Make it at Rs. 450 so the total amount 
‘paid was Rs. 850. Thus more than two 
instalments were in arrears in November 
and the plaintiff had committed breach of 
his contract, < 

AS to dama%es the car if sold now 
would fetch little less than its market 
value when sold. It has had some extra 
wear and tear but on the other hand 
the upholstry has been repaired and a 
new carburetter fitted. Itspresent value 
I would assess at Rs. 2,000. The defend- 
ant’s damages are, therefore, Rs. 3,925 
minus Rs. 2,000 which equals Rs. 1,925. 
Of this he hes already received Rs. 850 
leaving a balance due to him of Rs. 1,125. 
There ate special stipulations in the con- 
‘tract as to damages which I neglect as 
unreasonable, 

As to defendant's billfor repairs I dis- 
allow Rs. 250 which plaintiff has paid for 
insurance; also Rs. 294-4-0 covered by 
insurance, also Rs. rro plus Rs. 45 lor 
a hood and upholstry. Defendant admits 
Rs, rro is not chargeable as there was 
a separate oral agreement to stipply a 
‘new hood. Plaintiff says this agreement 
‘extended to the upholstry also and I 
believe him. There is, therefore, due 
to the defendant a bill for repairs of 
Rs. 282. I, therefore, allow Rs. 282 plus 
Rs. 1125, $.€., Rs. 1,407, 

I, therefore, find the issues (x) in the 
negative; (2) in the affirmative: (3) in 
the affirmative Ks. 1,600; (4) Rs. 450; 
(53) in the affirmative; (6) in the affirmative 
as to repairs to the extent of Rs. +82, and 
as to damages to the extent of Rs. 1,125, 

There will, tbererore, be a decree 
for the plaintiff for Rs. 1,600, and for 
the defendant for Rs. 1,467 0n the coun- 
ter-claim, 

Under the cricumstances, I make no 
order as to costs, 


Z, Ke 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
NO. 1930 OFIOIB. 

August 24, 1920. 
Present:—] ustice Sir N. R. Chatterjea, KT, 
end Mr. Justice Panton. 
Raj NARENDRA LAL KHAN— 
PLAINTIFF——A PPELLANT 
Versus 
BHOLA NATH BHUVYA AND OTHERS— . 


DEFENDANTS—RESPONDENTS. 

Evidence Act {I of 1872), s. 92— Registered 
agreemeni— Conduct, evidence of, whether admis- 
sible to modify  agreemeni—Patni Katulyat— 
stipulation to deliver certain — documents— Failure 
to enforce stipulation fov long period-— Estoppel. | 

A uii kabulyat contained the following 
stipulation :—“I shall deliver one set of the 
chia, khatiam jamabandi, and sheha, thoke 
and jama wasil baki and other lawazimea . 
papers of the patni mehals, signed by the persons 
preparing the same and bearing my signature 
into your sherishta after the expiry of two conse- 
cutive years at the end of every third year, 
and obtain receipt for the same, on failure to do 
so you will take from me Rs. 215 the cost of 
preparing the papers at the end of evcry three 
years, and if I do not-pay the same amicably, 
you will realize the same by having recourse 
to law and get the said papers prepared by making 
mofussit survey and tumar by appointing 
amin at the end of every third year.” Under 
the law some of these documents could not be 
prepared every third year. For thirty-five years 
no documents were demanded by the landlord 
or submitted by the patniday. ‘The present 
suit was brought by the landlord to recover the 
sum of Rs. 1,290 for the patnidar's default to 
deliver the documents, the sum having been 
calculated at the rate of Rs. 215 per aunum 
for six years; 

Held, that the landlord having failed to en- 
force the clause in the kabulyat for thirty-five 
years was not entitled to maintain the present 
Suit for damages. 

Case-law discussed. 


Evidence of the subsequent acts and conduct 
of the patties to a written contract is ‘admissible 
in evidence to show that certain terms of the 
contract were never intended to.be acted npon 
from the very beginning. fp. 156, col. 2.] ; 


Appeal against a decree of ihe Second 
Additional District Judge, Midnapore; 
dated the 22nd of July 1918, affirming 
that of the Subordinate Judge, First 
Court of that District, dated the groth 
of September 1916. 

Babus Mohendra Nath Roy and Khirod 
Narain Bhuya, for the Appellant. 

Babus Bepin B. Ghose and Saniosh K. 
Pal, for the Respondents. 


Vol. 77] 


INDIAN CASES, 


153 


NARENDRA LAL KHAN y. BHOLA NATH BMUYA. 


-JUDGMENT.—This appeal arises ont of 
a suit for recovery of Rs. 1,290 from the 
defendantsas damages on account of the 
defendarts’ failure to deliver certain papers 
under the terms of a paini kabulyat. 

The patni kabulya; is dated the 23rd 
Yebruary 1880and was executedby tke 
. grand-father of the 'deferderts. Tee 
is a stipuletion in the kabulyat which runs 
as follows:—''l shell deliver ore set (or 
one copy) of the chtta, Rhatian jamabandi 
and Sheha, Thoka and jama wasil. bari 
and other lfawazima papers ot the paini 
mehals, signed by the persons prererirg 
the seme and bearing my sisratnie irio 
your sherishia aiter the expiry of iwo 
consecutive years at the endof even third 
year, and obtain receipt for the sare, 
on failure to do so you will teke fiom re 
Rs. 215 the cost of preparing the papers 
at the end of every three years, and if I do 
not pay the same amicably, you will realize 
the same by having recourse to law and 
get. the said papers prepared by making 
mofussil survey and tumar by appointing 
amin at the end of every third year, To 
this neither I normy heirs will be able to 
make any objec'ion." 


“The suit was instituted on the 21st Sap- 
tember 1915. It is found that during 
the course of 35 years since the execution 
of the &abulyat the patnidar never submit- 
ted any papets as aforesaid, nor did the 
xemindgr ever demand the same, The 
Court of first instance held that the stipu- 
lation was stringent and unreasonable and 
was never meantto beacted upon, and that 
in any case the plaintiu was entitled only 
to compensation not exce2ding Rs. 215, but 
ther: was no evidence to show the amount 
of loss actually sustained by the plaintiu. 
In the result the suit was dismissed. On 
appeal the learned District Judge was 
of opinion tnat the terms of the kabulyat 
cannot reasonably bear tae interprets- 
tion sought to be put upon it by the plaintiff, 
that ever since the execution of the 
kabulyat the papers had never been de- 
manded or submitted, and that the sti- 
pulation was never meant to be enforced. 
The appeal was accordingly dismissed, 
The plointiif has appealed to this Court. 

Itis contended that the evidence of 
conduct relied upon by the Courts below 


is not admissible in evidence having re- 
gard to the provisions of section 92 of the 
Evidence Act. The authorities upon the 
point are not uniform, A Full Bench of 
this Court in the case of Preonath Shaha 
v. Madhu Sudan Bhuiya (i) held that oral 
evidence of theacts end conduct of parties 
such as oral evidence that possession re- 
mained with the vendor notwithstanding 
the execution of a deed of ont and out sale 
is admissible to prove that the deed was 
intended to operate only as a mortgage. 
A question was, however, raised in some 
later cases whether the Pull Bench 
decision hed not been affected by the 
decision of the Judicis] Committee in the 
case of Balkishen Das v. W. F. Legge (2). 
But the evidence which wase held to 
be inaamissihle by the Judicial Com- 
mittee in that cese was certain oral 
evidence of intention which had been 
admitted inthe Court below and the ground 
upon which their decision is based is tnat 


‘suchevidence is excluded bythe provisions 


of section 92 of the Evidence Act. The 
evidence there consisted only of oral state- 
ments of the parties, and there was no 
other evidence of the acts and conduct 
of the parties adduced in that case which 
was considered by the Privy Council, It 
is upon these grounds that the decision 
in Balkishen's ease (2) was distinguished 
by Banerjee and Brett, JJ. Khanrar Abdur 
Rahman v. Ali Hafez (3) and the learned 
Judges held that Balktshen’s case (2) did 
not in any way aect the rule laid down by 
the Full Bench in. Preonath Shaha v. Madhu 
Sudan Bhuiva (1). The same view was 
taken by Maclean, C. J., Bamerji and 
Brett, JJ. in Mahomed Al Hossein v, 
Vazar Alt (4). 

s the i of Radha Raman Chowdry v. 
Bhowani Prasad (5), Rampini and Gupta, JJ.; 


(1) 25 C. 603; 2 C. W. R. 562; 13 Ind, Dec. (M. $.) 
F. B. 
397 ( A 58; 22 A. 149; 4 C. W. N. 153; 2 Bofa: 


2)27 I. 
E ES 7 Sar, P, C. J. 601; 9 Ind. Dec. (N.S, 
1121 (P. ©. dish. 


28 C. 256; 5C. W. N. 351. 
(3) 28 C. 289; 5 C. W. N. 326. 
(5) 6 C. W.N, 60. 
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were of opinion that oral evidence 
of the subsequent acts and conduct of 
the parties is not admissible to show that 
the rent is less than what was stated ina 
registered Rabulyat® A similar view was 
taken by Rampini J. in the case of Bent 
Madhub Gorani v. Lalmott Dassi (6), but 
his decision was set aside on appeal by 
Maclean, C. J. and Macpherson, J. and the 
learned Judges held that certain rent 
receipts showing payment of a smaller 
rent than that provided in a registered 
lease were admissible to show eithet that 
the parties never intended the terms of 
the kabulyat to be strictly carried out or 
that as between the parties there had been 
a waivet of the strict terms of thelease. 
The case’ was followed in the case of 
Kalis Chandra Saka v. Darbaria Sheik (7), 
and Manindra Chandra Nandi vw. Srimats 
Durga Sundari Dasya (5) one of 
the members of the present Bench being 
a party to both the decisions. 
It may be open to doubt, however, 
whether there can be a waiver of the 
essential terms of a registered lease 
except by a registered instrument having 
regard to the decision of the Full 
Bench in the ‘case of Lalit Mohan Ghose v. 
Gopal Chauk Coal Company, Limited (9), 
where, however, the variation was sought 
to be effected by docun ents. But in the 
cases mentioned above, the Court held 
upon the evidence of the subsequent acts 
and conduct of the parties that certain 
terms of the contract were never intended 
to be acted upon. On the other hand in 
the case of Larhatullah Sheikh v, Bishambar 
Roy (10) Jenkins, C. J., and Doss, J., held 
that an agreement is nore-the-less oral 
because it is tobe inferred fiom the 
conduct of the parties. 


The question was raised before the Judi- 
cial Committee in the case of Maung Kyin 


* 

(6 6 C. W.N. 242. 

(mee Ind. Cas. 251; 20 C. W; N, 347. 

(8) 32 Ind. Cas. 185; 20 C.W. N, 680. 

(9) x2 Ind. Cas. 723; 39 C. 284; x4 C. L. J. 413; 16 
C, W. N, 55. 

(o) 6 Ind. Cas. 577; 12 C; Li. J, 646. 


v. Ma Shwe La (TI), but was not decided. 
Their Lordships observed:— “The evidence 
which theappellants thus proposedto ten- 
der was described in general terms, and 
their Lordships have not the advantage of 
dealing with it in the form of questions 
specificelly put and argued. Solar, however, 
as it is still pressed, it, no doubt, consisted 
only of evidence relating to the acts and 
conduct of the parties as distinguished 
from evidence of oral statements ana con- 
versations constituting in themselves some 
agreement between them, Its object was to 
show that, whatever the terms of the docu- 
ments may have been, none of the parties 
had acted on them as eftecting an ab- 
solute sale, but that through a long course 
of mutual] dealings materially affecting 
their respeclive positions, they had al- 
ways treated the business between them 
as one of loan secured by mortgage. 

‘This may give rise to important and 
difficult questions under section 92 of the 
Indian Evidence Act, which provides that 
when the terms of any contract required by 
law to be reduced to the form of a docu- 
ment (and sales or mortgages of land ate 
by sections 54 and 58 of the Transfer of 
Property Act, 1882, included among such 
contracts) ‘no evidence of any oral agree- 
ment or statement shall be admitted, as 
between the parties toany such instrument 
or their representatives in interest, for the 
purpose of contradicting, varying, adding 
to, or subtracting from, its terms,’ ” 

We have not referred to the decisions of 
the other High Courts some of which have 
takena view contrary to that taken by 
the Full Bench of this Court in Preonath’s 
ease (1) and of the effect of the decision in 
Balktshen’s case (2). The question, therefore, 
is not free from difficulty nor settled, 
But the weight of authority so far as 
this Court is concerned is in favour of the 
admissibility of evidence of the acts and 
conduct of parties and as stated above 
insome cases, this Court has held upon the 
subsequent acts and conduct of the parties 
that certain terms of a contract were never 


(11) 12 Ind. Cas. 39; 38 C. 802: 14 C. W, N. 958; 
io M. L. T. 103; (xoiz) 2 M W.N. 30; x4 C. L. J; 
276; 13 Bom. L. R. 797; 8 A. L. J. 1184; 21 M.L. J. 


1105; 4 Bur. L. T. 273; 38 I. A, x46 (P.C). < 


Vel. 73] 


intended to be acted upon t.e., from the 
very beginning. It is unnecessary, however, 
to discuss the matter further having regard 
to the view we take of the construction of 
the kabulyat. The covenant relied upon 
provides that one set (or one copy) of 
“chita, khatan, jamabandi, seha, thoka 
jama wasil bakt and other 
papers''areto be submitted at the end of 
every third year bearing the signature of 
the persons preparing the same. The tenure 
createdby the kabulyat was a putni tenure. 
Ordinarily no such papers are delivered 
by the piinidarto the zemindar. There 
is, however, nothing in the law to prevent 
the parties from entering into such a con- 
tract, But chita, Rhatlan and jamabandi 
can be prepared only after measurement 
‘of lands. Such papers are not prepared 
every third year and under section 90 
of the Bengal Tenancy Act, the landlord 
can (subject to any contract) cause a mea- 
surement of the lands of tenants only once 
in rọ years except in certain cases which do 
not apply to the present. The painidar, 
therefore, cannot have such measurement 
made and, therefore, cannot have chittas 
khatian and jamabandi ‘prepared evely 
third year. It was not possible, therefore, 
for the pain dar to comply with such a 
stipulation. The zeminda could not also 
for the same reason get a measurement 
of thelands by appointing an amin, every 
third year, even if he could realise Rs. 215 
every third year from the patnidar, It is 
probably for those reasons that such papers 
were never demanded nor submitted. It is 
true seka thoka and jams wasil baki papeis 
are prepared every year, but the sum of 
Rs. 215 agreed upon to be paid in the eveni 
of the breach of the contract includes 
the cost of preparation of the Chita khatian 
and jamabandt, as well as for preparation 
of ssha, thoka and jama wasil bak? papers. 
As stated above, the papers were never 
demanded nor submitted at any time 
during the 35 years that the paini was in 
existence ənd the plaintif after having 
acted ina particular way for 35 years has 


instituted a suit for recovery of Rs. 1,299 ` 
as damages for failure to submit such ` 


papers for six yeais, claiming Rs. 21 
fot each yeat, 


Courts below exe right in dismissing the 
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suit. inu this view it is unnecessary -to 
consider tne other contentions raised before 
us. : 

The appeal is accordjngly dismissed with 
costs. 


Appeal dismissed, 
D. K. 


PATNA HIGH COURT. 

APPEAL FROM ORIGINAL ORDER No, IIo 
OF 1921. 
August 2, 1923. 
- Present: —Justice Sir Jwala Prasad, Kr., 
" and Mr. Justice Ross. 
x Musammat DULHIN SONA KUER— 
PLAINTIFF— APPELLANT 
, í VEYSHS 
Musammat BIBI ALE FATIMA AND OTHERS 
—DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 19908), s. 1o, 
scope of—Dismissal of sutti—Sutt, when premature 
—Contvact Act (IX of 1872), s. 69—~ Interested,” 
meaning of-—-Psrson benefiting by payment, duty of 
— Rate of interest, how determined. 

Section 10 of the Civil Procedure Code does 
not bar a suit, norhas a Court any jurisdiction 
thereunder to dismiss a suit; the section merely 
enacts that the trial of one of two or more suits in 
which the same issue is directly and substantially 
involved, is not to be proceeded with until the 
cognate case pending in another Court is disposed 
of, [p. 163, col, 2.] 

Provided there is valid cause for it, 8 suit 
cannot be said to be premature under section 10 
of the Civil Procedure Code. (p. 163, col. 2.] 

Nemagauda v. Paresha, 22 B. 640; r1 Ind, Dec; 
(N. S.) 1009, referred to, a 

Where a proprietor in good faith pending litiga- 
tion makes necessary payments for the preservation 
ofthe estate in dispute, and the eState is after- 
wards adjudged tohisopponent, ke is entitled to 


E 


' be recouped what he has so paid by the person who 


benefits ultimately by the payment, if he has 
failed through no fanltof his own to reimburse 
himself out of the rents, [p.165, col.aj ~“ 
Dakhina Mohan Roy v. Saroda Mokan Roy, at 
C. 142; 20 I. A. 1601 17 Ind, Jur. 576; 6 Sar. P. C. 
J. 366; to Ind. Dec. (N. s.) 727 (P. C.), relied: on. 
The word ''interested " in section 69 of the 
Contract Act ougbinot to be construed nartowly 
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‘as Meaning a person with a real interest. 
If bona fide one believes that he has an interest 
in property and not only as a pretext for having 
a claim against those who are bound to make the 
payment, there is no *resson why the law should 
not compel the person ultimately benefiting 
by the payment to return the money to the payer. 
[p. 166, col. 1.) 

The rate of interest recoverable from a judg- 
ment-debtor is determined not by the purpose 
for which the money is applied but by the market- 
rate prevailing at the time. [p. 166, col. 2.1 — 

App.al from a decision of the Subordinate 
Judge, First Court, Patna, dated the zīst 
January r92r. 

Messrs. P. K. Sen, Rai Guru Saran Prasad 
and Raghunandan Prasad, for the Apel- 
lant. 

Messrse Sultan Ahmad, Nurul Hussain 
and Hassan Jan, for the Respondents. 


JUDGMENT. 

Jwala Prasad, J.— This is an appeal by 
the plaintiff against the decision of the 
Subordinate Judge of Patna, dated the 
21st January 192I. The facts are un- 
disputed. 

Bibi Pasihan was a Muhammadan lady 
of rank, belonging to the Suni sect of 
Mussalmans. She possessed considerable 
property. On the 21st of November 1897 
she executed a morteage-bond in favour 
of Girdhar Das and others, mortgaging 
the following properties:— 

. X. Mahal Kurmi Chak. 

2. Mahal Kasba Barowna. 

3. Bankipur Machhiarawan. 

4. Karnauti Khurd and Buzrug, and 

5. Abdulla Chak. 

The mortgagees obtained a mortgage- 
‘decree on the 2nd September 1903 on foot 
of their mortgage which was made absolute 
on the 4th September 1905, in accordance 
with a compromise entered into by the 
parties whereby five years' time was given 
for payment of the entire decretal amount, 
Tie decretal amount not having been paid 
within the time allowed, the decree-holders 
put their decree in execution against 
Bibi Basihan, and on her death against 
"her heirs. 


Bibi kasihan died on the and July r9o9,. 


lawing behind her four daughters, named 
Tatima, Saera, Salema and Habiba, a son 
named Mohammad Umar by her first 
husband, and another son named Kali- 
< muzafar by her second husband.. Before 
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her death, between tke yth of May ard the 
8th of June, she executed several deeds 
ot eift, two of them being in favour of 
Kaimuzffar alas Cheddi, one in favour 
of her daughter, Habiba, and one in favour 
of her son Muhammad Umar. By these 
deeds of gift she gave her properties to 
her aforesaid children, the bulk of then 
to Kalimuzaffat. No deed of gift was 
executed in favour of her three daughters, 
Bibi Fatima, Saera and Salema. ‘The 
donees, under the «foresaid deeds of gift, 
got ther names reg.stered as proprietors 
in the Collectorate in respect of the share 
conveyed to chem by the lady and took 
possession of their respective properties 
and began to deal with taem and to give 
leases, mortgages, etc., in favour of otlet 
persons. The three daughters, Fatima; 
Saera and Salema, in whose [favour no 
sift was made by the lady, brought 
suits on tie 26th of Match 10912 in the 
Court of the Subordinate Judge of Patna 
to have the aforesaid deeds of gift 
daclared invalid aad to recover their full 
Shares of tke properties left by their 
moter. These suits wete subsequently 
transferred to the file of the District Judge 
of Patna where Fatima and Saera’s suit 
was No. 6 of.19x3, ant Salema’s suits 
were numbered Q, Io, II aad I2 of 1913. 
All these suits were disposed of by tke Dis- 
trict Judge on the 8th April 1914. The 
result of his decision was that all the deeds 
executed by the lady except tha deed of 
gift of the 7th May 1909 in favour of Kali- 
niizaífar were set aside, The parties affectéd 
by the decision of the District Judge appe .1- 
ed to this Court and by the decision of this 
Court datei ther8th July 1917 the appeals 
were disposed of, with the result that all 
the deeds, including the deed in favour 
of Kalimuzaffar, were set aside. The opera- 
tive portion of the decision of this Court is 
as follows :— : 


‘Tte deeds of gift, therefore, do not stand 
in the way of tke heirs of Bibi Fasihan 
taking their shares under the Muhammadan 
Law. Her husband, Abdus Subhan, in- 
heiited a share of i of the lady’s pto- 
perties, her two sons Umar ard Kali- 
muzafar each took 6/32 and each of ler 
four daughters Fatima, Saere, Salema 
and Habibadtook 3/32 of the properties left 
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by her. The heirs of such cf the afore- 
said persons as have died since the death 
of the lady have succeeded to the shares 
inherited by their predecessor. ‘Ihe pro- 
peitiss leit by Musammat are, tlerefors, 
liable to be distributed among her heirs and 
the heirs of het heits uneffected by dealings 
or transfers of interests in exress of th air 
legal shares. As tte donees anl the heirs 
have been dealing with the properties since 
X909 ani the matter is complicated by 
claims of creditors and others it is useless 
to give each of the heirs a decree for 
his ot hes share in the ordinary way. 
The result of passing such deies 
would be endless litigation. The 
proper course appears to be to direct a 
general adniinistration of the property of 
Musammat kasihan under the orders of the 
Court. I would dismiss with costs Appeals 
Nos. 73 and 219 arising out of Suit No. 6, 
Appeal No. 42 arising out of Suit No. 9, 
and Appeal No. 339 arising out of Suit No. 
11. 1 would allow with costs Appeal No. 
II2 arising out. of Suit No. 6 and. Appeal 
No. 581 arising out of Suit No. 6 and setting 
aside the deed of May 7th, 1909, I would 
declare that the hers of the deceased are 
entitled to the shares specified above in 
the property of Musammat Fasihan. 
I would remand Suits Nos.6 and 9 of 19r3 
to the Court below in order that in the pre- 
sence of the parties a preliminary decree 
may be passed with reference to O. XX, 
I. I3, ordering such accounts and en- 
quiries to be taken and made and giving 
such directions as may appear to be neces- 
sary. It will probably be necessary to 
appoint a Receiver or Commissoners to carry 
out the administration. Arrangement must 
be made to pay off the debts of the deceased 
as soon as possible. Those heirs or repre- 
sentatives of heirs who have been in posses- 
sioa of parts of the property should be 
debited with what they or persons claiming 
under them, have received.” 

In Suit No. 6 of 1913 which was instituted 
by Bibi Patima and Saera, in addition to 
the relief sought by the plaintif to have the 
deeds of gift executed by Bibi Basthan 
declared null and void, there was a further 
claim for administration of the estate and 
for partition of it among the heirs and for 
other reliefs. 
instituted by Salema.to have the two deeds 
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Suit No. 9 of 1913 was 
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favour of Kali 
muzaffar alras Cheddi of the oth May and 
5th June r909 set aside and to have her 
declared in possession of*her legal share 
in the properties of Bibi Basihan. ‘These 
two suits were, by the decision of this Court, 
referred to above, remanded to the Court 
below for the purposes of the joint adminis- 
tration of the properties of Bibi kasihan 
and for the drawing up of a preliminary 
decree under O. XX, r. 13. We are: 
therefore, concerned with these two suits 
only, the other suits having been now fully: 
and finally disposed of. 

In accordance with the aforesaid direc- 
tions of this Covrt the preliminary decree 
was drawn up by the District Judge on 
the 27th Septembei 1917. $ 


While tke litigation about the estate of 
Bibi Fasihan was going on, Muhammad 
Umar, one of her sons, who had a hiba deed 
executed in bis favour by his mother dated 
the .6th June 1909, executed a mortgage- 
bond in favour of Dulhin Sona Kuer. 
That mortgage was executed on the 4th 
February I9I3 and was in respect of a sum 
of Rs. 85,000. The properties mortgaged in 
this bond by Muhammad Umar were thir- 
teen Mouzahs out of a total of twenty which 
were conveyed to him by his mother under 
the deed of gift referred to above. Two 
of the mortgaged properties, namely, Mouza 
Kasba Barowna and Karnauti Khurd, and 
Bazrug had alreay been mortgaged by 
Bibi Fasihan along with certain other 
properties mentioned above on the zīst 
November 1691 to Girdhar Das and others. 
Therefore, Girdhar and others were prior 
mortgagees in respect of these two p. operties 
covered by the mortgage of Dulhin Sona 
Koer. 


Dulhin Sona Koer obtained a mortgage- 
decree on the basis of the aforesaid bond 
on the 25th February 1915 and after it was 
made absolute she put the same into exe- 
cution and purchased the aforesaid 16- 
annas of Mahals Kasta Barowna and Kar- 
nauti Khurd and Buzrug on the 20th June 
10106. In the Meantime, Girdhar Das hag, 
put his decree into execution. + That 
execution case was numbered 362 of 1014. 
Mahal Bankipur Macbhiarawan, one of the 
properties mortgagedin the deed of Girdhar 
Das, was coveted by the deed of giit ig 
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favour of Kalimuzaffar. On the 28th July 
I9r5 he paid Rs. 65,000 as the rateable 
share of the debt over the said properties 
to the decree-hofler who agreed not to sell 
Mahal Bankipur Machhiawaran until after 
the other properties were sold and the sale- 
proceeds found insufficient to pay off the 
entire decretal amount; and he put ina 
petition to that effect in Court. His prayer 
was granted and Mahal Bankipur Machhia- 
rawan, which waslot No. I, was directed to 
be sold after all th: other properties were 
sold, by the order of the Court dated the 
28th July x915 (Exhibit 2). Girdhar Das, 
therefore, proceeded to sell the other 
properties and Mahal Kasb Barowna 
was sold for Rs. 36,500, Kurmi Chak for 
Rs. 41,000 and Abdulla Chak for Rs. 18,000 
The sale took place on the 26th Kebruary 
1916. 

anai Umar, Bibi Habiba and Sona 
Koer then instituted proceedings under 
O. XXI, r. 9o, to have the sale of Mahal 
Kurmi Chak and Kasba Barowna set aside. 
The sale was set aside on the 15th Dece mber 
1916. Onthersth January 1977 one Janki 
Das and others purchasers of these pro- 
perties appealed to ttis Court against 
the order of the Subordinate Judge setting 
aside the sale of the aforesaid properties. 
This appeal was disposed of on the 5th 
June I918 in terms of a compromise arrived 
at between the patties. In the meantime, 
in the administration proceedings which 
were pending before the District Judge, 
Mr Jamil Ahmad was appointed Receiver 
oa the 25th January 1918 and he was, 
therefore, made a party respondent in tre 
aforesaid appeal pending in the High Court 
as representing the estate of Bibi Basihan. 
The decree of this Court dated the 5ta June 
1918 runs as follows :— 

'" By consent itis ordered that upon the 
judgment-debtors respondents paying to 
the appellants the consolidated sum ot 
Rs. 15,000 on account of all and every claim 
the appellants may have against the jude- 

« Ment-debtors respondents the Appeals Nos. 
7 and 8 of 1917 will be dismissed. 'The 
ee pellants will then be entitled to withdraw 
from the Court all and every amount 
deposited on account of the purchas- 
money in respect of the properties but the 
appellants will not be entitled to claim 
credit for any aum of money paid by them 
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into the Government Treasury on account 
of Government revenue. If the above sum 
of Rs. 15,000 is not deposited here in Court 
to the credit of the appellants on or before- 
the 26th June x9r8, the Appeals Nos. 7 
and 8 will stand decreed with costs.” 

After the sales were set aside by the 
Subordinate Judge on the 15th December 
1916, the decree-holder was directed on 
that very day to devosit the necessary ex- 
penses and furnish materials in order that. 
the execution and the sale of the properties 
might be proceeded with. On the 2nd 
January 1917 the proceedings, therefore, 
continued and the plaintiff paid Rs. 36,500 
to Girdhar Das, being the amount for which 
Mahal Barowna had been sold, and upon 
her doing so she obtained an order similar 
to that which was obtaind by Kalimuzaffar 
referred to above, with respect to this pro- 
perty Barowna. 'The order of the Court 
was that Barowna should be sld after lots 
Nos. 3 and 4, i.e., Kurmi Chak and Katnouti.- 
As regards the money that was paid by her 
the Court's order was in the following 
words ;— 

“Let Rs. 36,500 be credited against the 
decree and let sale proclamation issue 
as prayed for in the petition." 

Upon this th» plaintiff paid Rs. 15,000 
to the Receiver (defendant No. 20 in this 
case) to enable him to pay the amount 
directed by the compromise decree of the- 
High Court to be paid to the purchaser of 
the aforesaid two Mouzahs before the sale- 
could be set aside. The Receivet having' 
got the money from -the plaintiff, the 
Receiver paid the saidsum to the purchaser 
and the aforesaid Miscellaneous Appeals: 
Nos. 7 and 8 of 1917 in the High Court 
were dismissed on the 15th June 1918, 
the result of which was that the sales of 
Batowna and Kurnauti were set aside. 

Now in September 1916, the plaintiff 
as purchaser of the aforesaid properties 
in execution of her mortgage-decree against: 
Muhammad Umer obtained delivery of 
possession through the Court. There was 
then still due to the plaintiff about Rs, 37,005: 
under her decree. She also got possession : 
of other properties purchased by her except 
those that had already been sold for aréars 
of Government revenue, namely, Ibrahim 
Lodi, Syedpur Behraa and Sapasang. 

After his appointment the . Receiver- `- 
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wanted to take possession of these properties 
but the plaintiff refused to deliver up pos- 
session to him, and, on a reference being made 
to the District Judge, the matter was 
decided against the plaintiff on the 22nd 
March 1918. The plaintiff then moved 
this Court in revision (No. 75 of 1918) 
against the decision of the District Judge. 
Her application was, however, dismissed 
by this Court on the 7th November 1918, 
vide judgment, Exhibit Br. It was held 
thatthe plaintiff having taken a mortgage 
and purcbased the property during the pen- 
dency’ ol the litigation, started at the instance 
of the heirs of Bibi Fasihan, impugring the 
validity of thegifts in favour of the plaint- 
iffs'-mortgagor Muhammad Umat and othets, 
she could not resist the taking of possession. 
of the property by the Receiver wha was 
appointed by the Court in the administration 
suit No. 6 of 1913. This Ccurt further held 
that inasmuch as tle plaintif did not satisfy 
the whole mortgage-debt of Girdhar Das- 
Kesho Das she could not be subrogated 
to the position of the prior mortgagee. 
Her application for leave t5 appeal t5 His 


Majesty in Council was dismissed by this 


Court onthe 27th May 1919 vide judgment, 
Extibit B. The resv]t of tbis decision 
was that the Receiver took back possessios 
of the aforesaid properties fr. m the plaipt- 
iff on tre 21st August 1919. 

Lusammat Sona Koer applied >n the 
21st June 1919 to the District Judge (a) 
fo grant permission t» execute her decree 
against the Receivet or (b) to direct tle 
Receiver to pay Rs. 36,500 to her. On the 
26th June 1919 thé District Judge granted 
prayer No. I on the same conditicn as was 
imposed upen Bibi Aley Fatima by order 
of the Court, dated the 19th May 19109. 
No order appears to Lave been passed witk 
regard to ber prayer to direct tke Receiver 
to pay the sum o: Rs. 36,500., 

On the xoth December 14919 she appears 
to have repeated her application for direct- 
ing the Receiver to pay the said sum. In 
that petition she further asked that in case 
the tiloaéy was not'paid she may’ be given 
perthission to sue tle Receiver. "This appli- 
cation was referred to the Receiver for report 
wlio submitted his report on the roth 
Diceriber 1919. In Lis report he stated 
that the Musewtat was in possession of 
some of the properties yielding an incornie 
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of Rs. 10,000 for which she was liable to 
account and also for mesne profits and that 
she had withdrawn the surplus sale proceeds 
amounting to about Rs. 40,000 odd in res- 
pect of village Supasfng appertaining to 
the estate and that she being a party to 
the administration suit her claim to the 
aforesaid sum of Rs. 36,500 could be con- 
sidered in the administration proceedings, 
and the Receiver fuitber added that her 
application was premature and not enter- 
tainable. The Court recorded the follow- 
ing order :— 

“Read Receiver'sreport dated the 19th 
December r9r9 on the petition of Mu- 
sammat Sona Koer filed on roth December 
1919 for payment of Rs. 36,500 with interest 
and for grant of perutission to sue the 
Receiver : Ordered, permission is granted", 

Accordingly the present suit was institut- 
ed and she filed ler plaint on the 2nd 
January 1920. She claims in this suit 
the aforesaid sum of Rs. 36,500 with in- 
terest at the rate of one per ceat. per mensem 
from the date of payment, viz., 2nd January 
I917 up to the date of the filing the plaint, 
amounting to Rs. 49,640. 

Defendants Nos. I to 6 are the heir of 
Muhammad Umar, detendant No. 7, is Kali- 
muzaffar, defendants Nos. 8 to II heirs 
of Bibi Solema, defendants Nos. I2 to I5 
heirs of Bibi Fatima, defendants Nos. 
I6 to I8 heirs of Bibi Saera, defendant No. 
i9 is Bibi Habiba and defendant No. 20 
is the Receiver, Defendants Nos. 1 to 6, 
8 to II and 16 to 20 filed different sets 
of defence on substantially the same grounds. 
In short their objections were that the suit 
is not maintainable in its present form, 
that the estate of Bibi kasihan was not 
benefited by the plaintiff’s payment; nor 
can she re. over the same from the defend- 
ants, that the plaintiff withdrew the si m of 
Rs. 40,000 odd from the Collectorate out of 
the sale proceeds of Mahal Supasang and 
otker villages and the said sum st ould be 
set off against the plaintiff's claim and that 
her suit is barred under section Io of tle 
Civil Procedure Code. ° 


The aforesaid pleas gave rise to«he 
following issues :— | | 

“I, Is the suit as framed maintainable ? 

“2, Hasthe plaintiff a valid cause of 
action against the defendant No. 20? 
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*'3. Whether the defendants are entitled 
to any set off. If so, can they claim it 
without payment of Court-fee and for 
what amount? 

* “4. Is the plainttf entitled to contribu- 
tion? If soagainst which defendant? 

“s, Can the plaintiff maintain the 
present suit in the face of proceedings of 
the administration suit pending before 
the District Judge and in face of section 
Io, Civil Procedure Code? 

“6, Is the plaintiff entitled to get interest, 
and if so, at what rate? 

“5. To what relief, if any, is the plaintiff 
entitled ? ”. 

The learned Subordinate Judge decided 
all tl ese issues in favour of tte defendants 
with tke result that the plaintiff's suit has 
been dismissed. She has, therefore, come to 
this Court in appeal. 

I will first dispose of Issue No. 5. The 
learned Subordinate Judge records the 
following -finding upon this issue :— 

“Tt requires no decision in face of the 
above finding, but I have already remarked 
above, that it would have been better 
had the plaintiff put forth her claim in the 
Administration Court ” 


In the previous paragraph, the Court 
in dealing with Issues Nos. I, 3, and 4, 
remarked as follows :— 

" Admittedly plaintiff withdrew a large 
sum of money out of the surplus sale-proceeds 
from the Collectorate and admittedly she 
has been in possession of the property, the 
income of which was also considerably large. 
The plaintiff is admittedly to account 
for these items. But it is urged for the 
plaintiff that all these ‘accounts will be 
taken in the administration suit which is 
pending before the District Judge, and it 
she is found liable ske would be 
called upon to pay. In other words 
plaintiff wants to take away her own 
money and ask the defendants to wait till 
the administration suit is decided. I think 
all these questions can be fully tried by 
the Administration Court and no preference: 
sitould be given to plaintiff's claim over 
that of the defendants, at least the equity 
teqffites .so. Hence there seems to be 
no reason to gtant any relief to the plaintiff 
in this suit,” 

Continuing the Subordinate Judge says: 
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“For these reasons I ant of opinion that 
the suit isnot maintainable, thatif plaintiff 
wants any relief she may come under the 
provisions of tle mortgage law with a suit 
properly so framed in thelight of the ob- 
servations made above. I, therefore, decide 
these issuesagainst the plaintiff and in 
defendants' favour." 

The Subordinate Judge also quoted a 
passage from the judgment of Mrllick, J., 
(Exhibit Bı) to the effect that the mortgage 
of the plaintiff was affected by tle litigation 
which was pending at the time when the 
plaintiff took her mortgage and until the 
administration suit wasover, it could not be 
known how muci of the property would 
come into the hands of the plaintiffs 
as a representative of Mulammad Umar, 
and it migkt be that no residue migit be 
left whicl might come into tke plaintiff's 
hands. 

These ate the grounds upon which the 
learned Subordinate Judge considered the 
ease of the plaintiff to be premature, 
But the suithas been dismissed upon the 
principal ground that the plaintiff paid the 
money in question to Gudbar Das and Kesho 
Das voluntarily in order to s.cure benefit 
to herself and not with a view to confer 
any benefit to the estate of Bibi basihan, 
and that, asa matter of fact, the estate of 
Bibi kasihan was not at all benefited, 
in other words according to the learned 
Subordinate Judge ttle plaintiff cannot 
recover the amount paid by her either by 
way of contribution from the other co- 
heirs of Muhammad Umar, ske represent- 
ing Umart’s interest, nor can she recover 
the property from tlem under the provi- 
sions ut sections 69 and 7o of tre Indian 
Contract Act. In other words, tke learned 
Subordinate Judge is of opinion that she 
can under no circumstances iecover the 
money from the delevaants iu the present 
case. Theretore, whether tbe claim 1s pre- 
mature or not does not affect the decision 
of the learned Subordinate Judge, for the 
plaintiff in no citcumstances is entitied to 
press her caiu agaiust the heus and 
lega] representative of Bibi Fasihan or 
her estate now in the hands «uf tre 
Receiver. This view of the. matter 
makes it certain that unless the plaintiff 
establishes her claimt to recover the amount 


Vol; $7 


paid by her from the estate of Bibi Fasihan, 
the Recelver or the Court in the administra- 


tion suit cannot possibly grant any relief 
to her. 


The Receiver ia his report referred to above 
did not definitely state that the claim was 
untenable, but from the attitude assumed 
by the Receiver in the subsequent stage of 
the case, and particularly in the written 
statement, it is impossible to conceive 
that the plaintiff had the remotest chance 
of getting her relief in the administra- 
tion suit. 
enquire into her claim when she put it 
forward just after her discomfiture in this 
Court vide judgment date the 7th November 
I9r8 (Exhibit Br). 
as stated above, was made in June I9I9 
and the consequent dispossession of the prop- 
erty in August I9r9g. Her second appli- 
cation was made on tbe roth December 


roro while the claims of other creditors 


either of Bibi Rasihan or of her heirs were 
being dealt with by the Receiver and the 
Court administring the estate of Bibi 
Basihan; but no definite decision was arrived 
at with respect to the claim of the plaintiff 
because of contplications having arisen 
on account of the purchase of the properties 
by Girdhar Das, the prior mortgagee; 
but the sale of these properties was set 
aside, and -when the matter came before 
this Court in revision it was held that the 
plaintiff's mortgage was affected by the doc- 
ttine of hs pendens and that she could not 
be subrogated to the position of a prior 
mortgagee. ‘The lower Court's order of the 
roth December 1919 referred to above 
contained in three words, “permission is 
granted " does not give any reason for the 
said order far less does it promise any 
investigation into the claim of the plaintiff. 
Probably as the estate was being ad- 
ministered by tte Court and as the claim 
of the plaintiff had to be enforced. against 
the estate, the permission of the Court. 
would be necessary. If that was so, 
the bar, if any, to institute the present 
suit was removed by the order of the Ad- 
ministration Court. In face of that order 
and in view of the fact that there w.s never 
any intention on the part of the Receiver 
or of the Court to investigate the claim 
of the plaintiff; to my mind it seems that 
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Tae Court did not venture to’ 


Her first application, . 


“under the mortgage 
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there was no option left to her but to have 
her claim established in Court by a separate 
suit. 

In order to apply sectien Io of the Code - 
of Civil Procedure as a bar to any further 


proceeding with the trial of the present case; 


itis necessary to show that the matter in 
issue involved in the present case was 
also directly and substantially the same as 
in the administration suit. The claim of 
the plaintiff to recover the aforesaid sum 
upon the facts alleged in the plaint was 
not at all pending in the administration case 
as the aforesaid order of the Court clearly 
indicates. 

. Again the section does not bar the suit 
but it only says that the trial of it shall not 
be proceeded with, and thirdly that the 
Court under that section has no jurisdic- 
tion to dismiss a suit but can only post- 
pone the determination of the same until 
the cognate case pending in another Court 
is disposed of. In other words the 
Code provides for the trial of only one 
of two or many suits if the sante issue 1s 
directly and substantially involved, in order 
to save time and possibly a conflict in 
the views taken by diferent Courts of 
concurrent jurisdiction with respect to the 
same matter. Nor doesthesection dispense 
with the necessity of instituting such suits. 
Under this section a suit cannot be said 
to be premature provided that there is 
valid cause for it. No authority is needed 
to support the aforesaid proposition for 
the section itself is clear, vide however the 
case of N:magauda v. Paresha (1). The 
learned Subordinate Judge is, therefore, 
wrong in holding that the present suit 
is either barred or that it is premature; 
he is also wrong in dismissing the suit 
upon that ground. l 

The next question is, aad that is the 
material question in the case, is the plaint- ` 
iff entitled to recoup herself from the 
estate of Bibi Basihan ? Itis not denied that 
Rs. 36,500 paid by her to Gitdhar Das 
was a debt over the estate of Bibi Pasihan ` 
executed by Bibi” 
Fasiban on the zīst of November 18091 
and that after her death in I909 her heirs 
and representatives took her estate burdened 


(t) 22 B. 640; 11 Ind, Dec. (N, Se) 1009, 
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with that debt; and, before they can dis- 
tribute among themseives the assets, ol 
the estate and the properties of the de- 
ceased, it is incumbent upon them to ds- 
charge the said debt. Rupres36,500 is part 
of: the mortgage-decree for the. payment of 
which each and every property included. in 
the mortgageis:severally and:jointly hable.. 

Subsequeat to. the mortgage Bibi Kasihan, 
chose to execute certain deeds ofigift:telerred 
to.above in favour of some.of her children. 
preferring: them:to others, Muhammad Umar 
was-one.ofther children. on whom her favour 
seem: to have been bestowed: and he was: 
given I6-annas of the properties, whereas 
his: share therein was only three annas. 
In z912 meot; Bibi Basihan’s heirs object: 
ed. to the deeds ot. gift made in. favour: of 
some: of, her. children on. the. ground: that 
their sharesin.the properties of Bibi kasihan. 
were reduced.on account of the deeds in 
question. and: this naturally led to litiga- 
tion: 

The plaintiff in this case.took.a mortgage 
of: 16:annas: of some of the. properties. con: 
veyed'to Muhmmad Umar. by his mother 
after the. suits that-were. instituted. by 
the daughters. of Bibi. Basihan, namely, 
Fatima, Saera. and Salema. ‘The-plaintiff, 
no- doubt, took. the mortgage subject: to 
the- final: decision in the: case. which. was, 
then- pending: and which has now resolved. 


itselfinto the: administration ofi the estate. 


ofi Bibi Pasihan. Her. claim. under the. 
mortgage is; as-held-by this tourt, affected 
by.-the-doctrine of lis-pendens and: possibly. 
after the fanal admunistration her. clam 
might. be-either- reduced or- wholly extin- 
guished by. reason of there being. nothing 
left-in- Mu, ammad. Umar whicu she could 
take asnus mortgagee. But.that is.tie ques- 
tion which hus to be decided because the. 
plaintif in her: capacity as, mortgagee. is 
claiming under the- mortgage. executed. by. 
Muhommad Umar: We, in thiscase, are.not. 
concerLed with that, Her pogstcuasinort- 


gagee 1s-Trelevent' ouly in otaerto find, out 


whether‘she had- any interest: or-Sup; osed. 
interest in tke- properties- of- Bibi. Kasihan. 
SOags- to: 1mpel- her“ heus topay. the. debt. 
over: the estate; 

Now at the time when tlie plaintiff*paid 
the money, the sale of the mortgaged prop- 
eities was set. aside. but the properties 
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had really not gone out of danger. The 
execution was proceeding and there was. 
no, order of the Ingh Court in the appeals 
that were filed by the purchasers against. 
the order of the Subordinate Judge setting 
aside the sales, to stay further proceedings 
in the execution, and from the record of 
the execution case we find that the Court 
as well as the decree-holder was strenuously 
pursuing the properties in question and orders 
ior theissue of sale proclamation had already 
been passed. Kalimuzaffar, defendant No. 
7, had already paved the way as to what 
should be done by one interested in the 
properties which were the subject of the 
mortgage of Girdhar Das-Kesho Das. To 
him, as to Umar, 16 annas of another 
property Mahal Machhiarawan was given 
by their mother under tle deeds of 
gift. He settled with the decree-holder 
to pay a proportionate sum of tbe decree 
and to have this property sold last of all. 
Thus this property would be exempt from 
sale in the event of the entire sum due 
under the decree being realised by the sale. 
of other properties or the. hability would 
be in any case considerably diminished. 

The plaintiff alsoresortea to the same 
remedy. She paid Rs. 36,500 as the pro- 
portionate: share of Mahal Barowna. and 
got an order from the Court with the. 
consent’ of the decree-holder to sell it after 
Kurmi Chak and Karnouti, This atrange- 
ment wil notin any way afféct the habinty 
of the.properties which were mortgaged to 
Girdhar Das and Kesho Das. That- pay- 
ment; whatever be the airangement bet- 
ween the parties, was. to go towards the 
satisfáciion.of.the decree and as a matter 
of fact the Court rected that the said 
mouey be credited towards the satisfaction 
of the decree. 


No doubt the-record ofthe .case‘has grown 
into.an enol tious. agnituae anu the. case 
has been: compiicateg on. account ol. tLe 
numbei ot: vill.ges-anw ti e Uiveisity: of the 
inieiests; bela. by. theelis:. but: 1.e:very: 
Statement ott e.case;. solar as) tie present: 
point is.oncetnea, makes it simples. Tue 
order of'tne Court, as observed. above; 
was, that the: amount paid. by: the lainti® 
be:.cteditea. towatus» the decree-anü this 
was dones. Now tuis:decree the heirs‘of : Bibi 
Basihans sre bound to: aischarger Hf ihe 
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plaintiff had net paid the proportionate 
amont of the decree viz., Rs. 36,500, it would 
have been rerlisel by the sale of the mort- 
gaged pronerti-s which had not then been 
sol', an! it is immaterial whether the Jia- 
bility in the final adjus' ment of the -ecree 
in question would have fallen upon Mahal 
Barowna. 


Now whose property was saved by this 
payment of Rs. 36,500? It wasthe prop- 
etty of Bibi Fasihan. Then, the question 
that might be askel by the heirs of Bibi 
Fastha is “why do you lay claim to the 
property Barowpa and others”. If the mon^y 
was not pail by the estate, then the heirs 
of Bibi Fasihen would be bound to pay 
it; if not, the estate of Bibi Fasihan would 
be sold, and in that event probably the 
interest of the plaintiff would also ‘have 
` been extinguished. But that is no 
consi’eration for holcing that the estate 
of Ribi Fasihan wis not benefitted by that 
payment. ‘The Receiver, :sa matter of fnct 
went to the length of paying Rs. 15,090 
as compensition under the compromise 
decree of the High Court in  otaer 
to prevent the sale of the properties includ- 
ing Barowna for whose sake—not for the 
sake of the pleintiff but for the seke of the 
heirs of Bibi Fasthan—the money was paid. 
Therefore, I have no hesitation in holing 
that the money was paid for the benefit 
of the property which at that time the 
plaintif thought belonged to her, or there 
was a possibility of her having an interest 
in it; but at the same time the Receiver, 
as representing the heirs of Bibi Fasihan, 
thought that the property was, asa matter 
of fact, Bibi Fasikan’s. The question then 
is whthet the lady wasinterested in making 
the payment. She isa mortgagee of the 
estate of Muhammad Umar. Muhammed 
Umar is admittedly an heir of Bibi Fesihan 
and has au interest in the estate left by Ter 
though not of r6 annas yet of 3 snnas 
at least in all the mottgaged properties 
oftheestateof Bibi Fasihan. If theproperty 
had been sold in exectition of a prior mort- 
gage-lecree and not redeemed either by 
the mortragor or the pusine mortzagee, 
the puisne mortcagee would be sure to suffer 
and that was the position in which the 
plaintiff was placed. Therefore, the pleint- 
iff wes interested in the payment of the 
money. It was tbtougb the Gourt that 
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she obtcined a title under her sale certi! 
ficate in execution of het decree and 
Aelivery of possession ; she lost possession 
of the prooerty' on acconnt of the decision 
of this Court but she wis alwavs entitled 
to call uron the persons representing tte 
estate of Bibi Fasikan to pay the ceh' that 
She had “ischarged in order to re-imbturse 
her. ‘This is to be gathered from the 
observation of Lord Macnaghten in the cose 
of Dakhina Mohan Roy v. Saroda Mohan 
Roy (2). In that case the plaintiff ob- 
teined possession tnder the dectee of the 
High Court of a revenue payine estate 
and he paid the rent: and cesses in default 
of which pavment the estate would have 
been sold. The High Court decree was 
afterwerds reversed by the Privy Council. 
In 1885 the defendant obtainea possession 
of the estate in execution of the High Court 
cecree, and the pleintiff claimed the revenue 
and cesses paid by him while he was in 
possession of the property. Their Lord- 
ships observed: 

“ It seems to their Lordships to be com- 
mop justice th t when » proprietor in 
gool faith pending litigation makes the 
necessary paymen's for the preservation of 
the estate indisprte, and the estate is 
cfterwatds adjudged to his opponent, he 
shonld be recouped what he has so paid 
by the person who ultimately benefits by 
the pavment, if he has failed through no 
fault of his awn to re-imburse himself out 
of the rents." 

Now if Muhemmad Umar had made the 
payment, would he not have been entitled as 
heir of the three, znnas share in the estate 
of his mother to ask the other co-heirs to 
contribute towaras it? We find that this 
principle wes accepted in the practicel 
dealings with the estete in question in 
the administretion proceedings, and Kali- 
muzaffar one of the heirs, having a seven 
annas share paid off Rs. 65,000 in order to 
save the property Machhirawan, the sixteen 
annas of which was given to him, from 
being sold. The Receiver without any 
objection makes tat sum a chatre upan 
the estate of Bibi T'asinan an? tle Corrt 
sanctions it. Dullin Sona Kner tlenst se d 
into the shoes"of Umar by reason of Lis 


(2) 21 C. 142; 20 1. A. 160; 17 Ind, Jur: 596: 6 
aar, P. C. J. 306; 10 19d, Deo, Gi. 8.) 727 (P C.) 
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‘mortgage which was a transfer of the prop- 
‘etty held by him in the true sense of the 
word and asnefinea in the Transfer of Prop- 
.erty Act. "Therefore, what Umar could do 
Sona Koer could diso do. If she pala the 
money, as she did, she has as much right 
as Umar had (ana this was recognised in 
_ the case of Kalimuzaffar) to ask the other 
.heirs to contribute towards the payment 
, and to recoup her on account of the money 
“that she had advanced. Upon this princi- 
ple, therefore, not only, sections 69 and 70 
. will apply but various other sections of the 
Indian Contract Act, vtz., sections 43, 
68, 69, 7o and 72. In a case of this kind 
. one is not to be pinned down to a particular 
section of the Act but allthe sections read 
together “laid down the principle upon 
which one paying money out of his own 
pocket is entitled to recoup himself from 
those who either derive benefit out of it 
.or are bound to pay. It is also immaterial 
-whether the person paying the money had 
atealinterestor not. The word ''intetest- 
ed" used in section 69 cannot have such a 
narrow meaning. If bona fide one believes 
.that he has an'interest in property and 
‘mot only as a pretext for lawing a claim 
against those who are bound to make the 
payment, there is no reason why the law 
should not compel the person ult mately 
-benefitting by the payment to return the 
money to the paver. 
+ In this connection I would like to reter 
to the authorities quoted in the judgment 
in Second Appeal No. 1067 ot 1921 delivered 
.by me on the 28th [une 1923 [Rang Lal 
Sahu v. Kalt Shankar Sa hai (3).] The prin- 
ciples of those cases wotud apply therein 
but did not apply to the second appeal 
which was disposed of by me. 

: I, therefore, hold that the plaintift is en- 
titlea to get back the money paid 
by her from the estate ot Bibi Fasthan 
and that this should be trested in the 
same way as the payment made by Kali- 
muzalilar. 

We, therefore, set aside the decision ot 
the Subordinate Juageandinits stead make 
. decree to the efect thet the plaintiff 
is gptitied to recover the sum of money 
cla med“ by ter from the estate of Bibi 
Tasihan. 

Then the questionis whether she is en- 


 A3)-11 Tud, Cas, 73; 2 Pat, 8go; (1925) Pat, 353; 
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title, lorecover therate of interest of one 
per cent. per month 3s claimed by her 
and which was stipuletedin her mortgage- 
bond. This was the rate of interest and 
perhaps compound interest agreed io by 
Bibi Fasihan when sbe executed the mort- 
gage bond infavour of Girahar Das-Kesho 
Das. The learnea Vakil on behalf of the 
respondents contends that 6 per cent. per 
annum should be allowed to the decree- 
holder inasmuch asthat is the rate directed 


. by the decree of the Subordinate Judge to 


be paid to Girdhar Das. That is no qoubt 
the raie of interest on the amount of Gir 
dhar Das’ decree but the payment made 
by the plaintiff wes out of her own pocket 
and if the Receiver or the Juagment-debtors 
Lad had 10 borrow money from outsige in 
orqer to pay the decree they woula have 
Fea to pay the market-rate of interest. 
That isthetest which is applied to all such 
cases, and in our experience we know that 
when a decree has to be paid by a crecitor 
he does not borrow money at the rete of 
interest mentioned ih the decree but he 
borrows it at the merket-rate, so the 
purpose for which the Money was 
applied would not determine the rate 
of interest but the rate of interest which 
was prevailing at the time. No evidence 
bas been given in this case as 10 what the 
market-rate of interest was at the time, 
nor has it been shown that the rate of 
interest Mentioned in the bond is excessive 
or mote than the merket-rate prevailing 
at theiime. Therefore, the bond rate must 
be deemed do be the market rate in tke 
absence of any eviaence to the contrary. 
But in the circumstances of the case 
compoung interest is not allowable ; nor 
has jt been claimea. Therefore, simple 
interest only at the rate of one per cent 
per month will be allowed. 


The result is that the decreeof the Court 
below is set aside and in lieu thereof there 
will be a decree infavour of the plaintiff 
to recover from the defendants the sum of 
money cleimed by her with futureinterest at 
therate of 6 percent per cnnun. The heirs 
of Bibi Fasihan are liable to the extent of 
the assets of the estate which have come 
into their hands. Bibi Fasihan's estate 
belng in charge of the Receiver he shalf 
administer itzin the administration suit 
ana the dectetal amount inquestion together 
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with interest will be paid by the Receiver 
out o: the joint assets of the estate of Bibi 
Fasihan. In doing so, the Receiver will 
take info account the liabilities of Dulhin 
Sona Koer and her successors-in interest 
ofthe estate. These liabilities will be set 
forth in the judgment in Civil Revision 
Cases Nos. 177, 291, 300, 309, 3Io, and 
312 of 1923 ‘which have been heard along 
with this appeal. 

The appeal is decreed with costs. 

Ross, J.—I agree. 


W. C. A. Appeal accepted, 
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CALCUTTA HIGH COURT. 
APPEAI, FROM. ORDER NO. 97 or 1916 
WITH RULE NO, 338 oF 1IgI6. 

July r2, r9r6. 
Present:—Justice Sit N, R. Chatterjea, Krt., 
and Mr. Justice Richerdson, 
Maharaj KUMAR SHOSHI KANTA 
ACHARII CHOWDHURY BAHADUR— 
APPELLANT 
versus 
Raja SARAT CHANDRA ROY 
CHOWDHURY— RESPONDENT. 


Execution of decree—Construction of decree, 
yules of—Execition Court, duty of— Variance 
between judgment and decree— Amendment—Proce- 
dure— Civil Procedure Code (.4ct V of 1908), s. 152, 
Q. X X, vr. 6, 7. 

A decree speaks for itself and must be executed 
as it stands, the executing Court being confined 
between the four corners of the decree. [p. 171, 
col. 1.) 

Bhugobat Singh v. Ram Adhin Singh, 22 W.R. 
330, Radha Pershid Singh v. Torab Ali, 18 C. 108; 
5 Sar. P. C. J. 582; 9 Ind. Dec. (N. S.) 72 
and Udwant Singh v. Tokhan Singh, 28 I. A. 57; 
28 C. 353; 3 Bom. L. R. 318; 8 Sar. P. C. J. 14 
(P. C), followed. 

But a decree,like any other document; is open 
to construction, and where a decree is ambigu- 
ous it ought to be so construed as to conform 
with the judgment. [p. 168, col, 2.] 

Maharaja of Bharipur v. Rani Kanno Det, 
28 I. A. 35 at p. 42; 23 A. 181; 3 Bom. L. R. 57; 
5C. W. N. 137; 7 Sar. P. C. J. 792 (P. C.), relied 
on. 

There is, however, a limit to what construction 
can do, and the remedy by construction is only 
appropriate if the languaye of the decree is am- 
biguous. Il the language is plain and there is no 
ambiguity the proper remedy fot a vatiance he- 
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tween the decree and the judgment is to apply. 
for the amendment of the decree. [p. 169, col. PP 

i The operative words of a decree were -as fol. 
OWS:— 

“ Itis ordered that thisgsuit be partially decreed, 
that the plaintiff’s right be declared to so much 
of the disputed lands as falls within the boundary 
lines of the Revenue Survey Map of 1848 of 
Mauza Nij Shampur Paharpur comprised in Mahal 
218 of the Touzi of the Mohalla Collectorate, 
laid down in the Amtn’s map:” 

Held, that the meaning of the decree was 
not that the plaintiff’s right was declared to so 
much of the disputed lands as fell within the 
boundatylines of the survey mapof the village 
of which the Amin had made a map, but that the 
boundary lines of the Survey map were taken 
to be those laid down ot shown in the Amin’s mapi- 
[P. 168, cols. 1 & 2] 

Appeal against the order of the Sub- 
ordinate Judge, Rajshahi, dated the 5th 
April 1916, l 4 

Babus Jogesh Chandra Roy, Gobinda 
Chandra De Roy and Bhupendra Chandra 
Guha, for the Appellant. 

Babu Bhupendra Chandra Guha, for the 
Judgment-debtor- Petitioner. 

Messrs. Jacksonand H. N. Ghose, Babus 
Basant Coomar Bose, Dwarka Nath Chucker- 
buity and Jotish Chandra Guha, for the 
Respondent. 


Babu Jotish Chandra Guha, for the 
Opposite Party. 
JUDGMENT.—This appeal is from a 


determination of the Court below contain- 
edin a judgment, dated the 5th April 1916; 
upona question raised under section 47 of 
the Code in rez;ard to the construction of 
a decTee. 

The ‘decree (dated the 27th March 1905) 
was obteined by the respondent Raja 
Sarat Chandra Roy against Raja Surja 
Kanta Acharjya, the predecessor of the 
appellant, Raja Sashi Kumar Acherjya. 
There was an appeal to this Court which 
was dismissed on the 22nd May 1908. 
A further appeal tothe Privy Council 
was also dismissed on the 20th July r914 
Surja Kania Acharjya v. Sarat Chandra 
Roy Chowdhury (i). The result was that 
the decree of the First Court stood con- 
firmed without modification. 

The suit related to a considerable afea 
of land in the possession of the appellant 
which the respondent claimed as part 


(1) 25 Ind. Cas. 309; 18 C. W, N. 1281; 20 C.L. J, 
563: 16 M. L. T. 290; 27 M. L. J. 365; TL. W. 8054 
(1914) M. W. N, 757; 16 Bom: L. Ri 925 (P. C) 
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of an’ estate which he had purchesed at 
a sale held for arreatsof revenue. The 
respondents’ sticcess was not complete tut 
partal. It was held, that he was ent'tled 
to so much of the land as fell w'th’n the 
boundaries of his estate as shown in a 
Revente Survey Map of 1848. This is 
plain from the judgment delivered and is 
not disputed, There isalso no dispute as 
to the tri-junction point or the starting 
popt which a surveyor, demarcating 
the boundaries in the locality, would 
commence his measurement. Itis agreed 
that this point was conclhtsively fixed 
by the Trial Judge. The present d'spute 
arises in ths way. A map prepared by 
an amin who had made a local enquiry 
under the direction of the Tral Court 
purports to show the boundaries according 
to the Revenue Survey Map. The decree 
at first sight, at any rate, adopts the 
amin’s map. Towards the close of his 
judgment, however, the learned Subordi- 
nate Judge referred to the var‘ation 
between the magnetic north and the true 
north. The amin apparently had made 
no allowance, ior stich variation and 
the pont at issue is whether the res- 
pondent is entitled to have the variation 
taken into account for the purpose of 
the delivery of possession or whether 
under the terms of the decree he is 
bound by the amm’s map. The point 
is not touched upon in the judgments of 
this Court and the Privy Council, 

The words of the decreeare as follow:— 

“It is ordered that this su't be partially 
decreed, that the plaintiff’s right be declar- 
ed to sa much of the, disputed lands 
as falls within the boundary lines of 
the Revenue Survey Map of 1848 of 
Mouza Nij Shampur Paharpur compt'sed 
in Mahal 218 of the'ľouzi of the Mohalle 
Collectorate, laid down in the amin’s map." 

The original decree is in Bengali but 
with every respect for the learned Sub- 
ordinate Judge, there is at any rate no 
patent aubiguity either in the original 
orein the translation. The Bengali ex- 
. pression (Aminer Naksha Ankita), wh'ch 
Tepresents the words "laid down in the 
amin’s map," refers, as clearly as those 
words do, to the boundary lines of the 
‘Survey map. According to the grammati- 
gal sense the boundary lines of the Survey 


taken to he those laid down 

in the Amin’s mep. The 
mean'rg is rot “the herndarv Tires of 
the Survev map of the village of which 
the amin has made a men,” Apart from 
the Jangrage stch a reference to the 
aniws Map  wot'd be entirely useless. 
What is called the ordirary portion of 
the judgment. which is in English, puts 
the meaning beyond doubt. The words 
there are-—"It is ordered that these 
five suits are pattaliv decfeed in this 
wav that the plaintiffs’ tight to the 
rott‘ons of the disputed lands shown 
in the  amín's maps as falline within 
the boundary fines given in the Reverte 
Survev Maps of 1iR48 0f the Mouzas in 
questions... ..be declared as apperte/mrg 
to his zemindari - " The decree, therefore, 
as alread: stated. on the face of it adopts 
the am4n's map and if it were not for 
the passage in the judgment which creates 
the d'ffierlty, there would te no toom at 
all for discussion, 

As the decree wasin hie view aomhiruonus, 
the lea ted Subordirate Judge goes on to 
refer to that passage asa clue to the 
meaning and asa Justification for the 
order which he made. namely thet ‘‘ The 
Civil Corrt amin should determine the 
boundarv line of the Revenue Survey 
Map with reference to the certified copy 
of the map sttpplied by the parties.” 
In other words he throws the Awmin’s 
map overboard and directs that the 
Survey map should be relaid. 

Apnealing from that order the appellant 
naturally takes h’s stand upon the decree 
between the four cotrers of which a 
Crurt of Fxrecution is no doubt corfined : 
Radha Pershad Sineh v. Tomb AW (2), 
Udwant Singh v. Tokhan Singh (2). On 
the other hand it 4s perfectly true thet 

a decree like any other documentis open 
fo constriction. The Code says that the 
decree shall agree with the judgment 
(O. XX. 1. 6) anda decree, therefore, ought, 
if poss‘hle, to heconstrred so as to con- 
form with the fud-ment. Maharaja ‘of 
Bhartpur v. Rant Kasno Det (4). 


i p C. 108; 5 Sar. P. C. J. 582: 9 Ind, Dee. 
N 72. 
(3) 28 I. A. 57 28 C. 353t 3° Bom. L. R, 318; 8 
Sar. P. C. T. 14 (P.C) 

(4) 28 1. À. 4 EIS 421 23 A. 181t 5 Bom. L, Ri 
1; 5G, W. NS 737; 2 Bati 2. €. Ja 2902 (Pv Sd: 


map are 
or shown 
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But there isa Imit to what construction 
can do. The remedy by construction is 
only appropriate if the language 1s 
ambiguous, If the language is plain and 
theré is no ambiguity, the proper remedy 
for a varance between the decree- ard 
the judgment is to apply forthe amend- 
ment of' the decree. The fact that such 
an application must Le made to the 
Privy Council in England is no reason 
why we should strain the law in OrdeI 
to assist one party to the ptejudice of 
the other. On the contraty we should 
not be justified in taking fiberties with 
a decree which has hecome, Py adoption, 
His  Majesty's order in Council; Raja 
Bhup Indar Bahadur Singh v. Bijai 
Bahadur Singh (5). 

The «question, then, is whether this 
decree is capable of the constraction 
whichthe respondent seeks to have pt 
upon it. We have pointed out that there 
is no such ambictity as that suggested 
by the learned Subordinate Judge and 
that the decree, as it stands, agrees 
with the ofdering portion of the judg- 
ment. That being so, is there any reason 
for departing from the natural mean- 
. ing of the words? In the pararraph 
of the judgment on which the argument 
for the respondent was rested the Sub- 
ordinate Judge says:—“The Civil Court 
amin has failed to ascertain what at 
the time variation between the two 
meridians was. I, however, do not 
consider this omission io be of importance 
now, as I think there would be neces- 
sity again for ascertaining this variation 
at a subsequent stage in the execution 
department, when delivery of possession 
would have tO be madelcr the plaintifr,"' 
Then he adopts the amin’s tiri-junction 
points (five suits were tried together with 
One of which we are roncerned) and says 
that he considers “them to be the 

roper starting points tor laying down 
he bottndarv lines of the Revenue Survey 
of 1848". Then he says in conclusion 
“The suits, therefore, should be decreed 
in parts as noted above and it is 
accordingly ordered." ‘hen follows the 
ordering portion the relevant part of 
which has already been quoted, 

27 I, A. 209 at p. 215; 23 A. 152; 5 C, W. N. 
m Bom. Th Rs o78I(: 6). 


Some importance was attributed to the 
wotds ‘as noted above” in the last 
sentence of the passage cited. But those 
words were probably intended to qualify 
the preceding words “in parts” The 
reference was probatly te the beg nn ng 
of the preceding paragraph where the 
Subordinate Judge hed found that the 
plaintiff was "enttled to recover posses- 
sion of the lands in swt in portions." 
The passage as a whole, however, does 
support the respondent to this extent 
that the Subordinate Judge evidently 
contemplated that in execution allowance 
would be made for the variation between 
two merdians, the magnetic meridian 
and the polar meridian. It is cortended 
for the respondent that effect should be 
given to an intention wh'ch is fot ex- 
pressed in the decree. The contention 
in its most plausible form is that by 
the amin’s map the Subordinate Judge 
means the amin’s map adjusted with 
reference to the true north. But, however 
the contention be put, the result of 
acceding to it would be to intro- 
duce into the decree a direction which is 
not there, namely, that the Amin’s error in 
not taking intoaccount tte deviation of 
the magnetic mer diar shuld be corrected 
and his boundaries re-alpred accordingly. ' 
That thefurther result would be an enti Te- 
ly new map is shown by the Subordinate 
Judge's order which discards the Amin's 
map and directs the Survey map 40 
be relaid, 

Now the Courts which dealt with the 
case had nothing before them except 
the amin's map to indicate the practical 
effect of the decree which they were 
making or confirming. Tlecaseo! Lukhi 
Narain Jagadeb v. Jodu Nath Deo (6) aptly 
illustrates what important and even start]- 
ing consequence might follow from the 
cortection of the amim’s map in tke 
manner suggested. If the dectee said 
that the amin’s map was to be corrected 
the correction weu'd have to te made 
whatever the effect misht be, though con- 


ceivably the sut havine beeu decrecd 
in part, a d'fficulty mght or:e, i^ the 
effect were to show a title m the 


respondent to all or more than al” he 


(6) 21 I. A. 39; 21 C. 5041 6 Sar, PLC. J. 408; 
zo Ind: Dec; (N. S.) 966 (P, C). 
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claimed. The decree, however, gives no such 
direction and cantiot be made to give any 


such direction without importing into it 


words which are notthere. 

.It wassaid that it was hard that the 
respondent should suffer because the Court 
made a mistake in drawing up the decree. 
The first answer to that is that if there 
is a mistake, it is opento the respondent 
to take steps to have it corrected. But 
so far as the Subordinate Judge was 
concerned the mistake seems rather to 
have beenin the judgment than in the 
decree, The Subordinate Judge appears 
to have under-estimated the possible im- 
portance of the question and to have. 
wrongly assumed that the amin’s map 
would .be corrected in execution as a 
matter of course. That accounts for the 
omission in the decree and in the ordering 
portion of the judgment, The decree said 
what the Subordinate Judge intended to 
say though the effect is not what he 
thought it would be. The mistake in the 
judgment produced a corresponding mistake 
in the decree. 

As to the parties, it is true that the 
Code (O. XX, 1. 7) directs the Judge to 
sign the: decree when he ''hes satisfied 
himself that the decree has been drawn 
up in accordance with the judgment,” 
but there is a general and convenient 
practice which was apparently followed 
in the present case, under which the 
signatures of the Pleaders are placed 
upon a decree before it is signed by 
the Judge, and it is undesirable to 
minimize the responsibility of the parties 
for the cotrectness of a decree as drawn 
up. We were told by the ` learned 
Pleader for the appellant (and the state- 
ment was not disputed), that neither 
party took objection to the amin’s 
report and map on the specific ground 
that his north did not correspond 
with the true north. The question, it 
was said, was suggested in the course of 
cross-examination conducted on the appel- 
lant’s behalf. That may illustrate the 
deneer of random cross-eXamination but 
it does not prevent the appellant írom 
insting, on the decteeas it stands. It 
it probable that the question was not 
pushed to a plain conclusion at the time 
because neither side knew what the 


effect of allowing for the deviation would 
be, That may account also. for the 
decree being accepted by both parties in 
the form in which it was drawn tp. 
In that state of things the appellant can 
hardly complain of hardship. It is just 
possible that if the decree had been drawn 
up in tLe way in which he says it ought 
fo be understood, the result on appeal 
might Fave been different. Sofaras there 
is any question whether one or the 
other party is to blame for the form which 
the decree has taken, there is little to 
choose between them and the decree binds 
one as much as the other. 
We do not know, and it does not signify 
for the present purpose, what the result 
of correcting the map would be. The 
appellant says that be would be adversely 
affected and that a considerable addition 
would be made to the area to be award- 
ed to tbe respondent. If the result would 
have been the other way we should 
doubtless have heard the same argument 
from the opposite quarters. Tbe res- 
pondent would have been for the decree 
and nothing bnt the decree and tke 
appellant wonid baverel'eà on tke judg- 
ment, The decision at which we should 
have arrived, it may be hoped, would 
have been the same, as the decision at 
which we are nOw about to arrive. The 
consideration which suggests itself is that 
the party who would be prejudiced ty 
an alteration of tbe map bad, as the 
decree stands, no inducement and possibly 
no right, to raise the question in appeal. 
The Courts, it is true, accepted the Survey 
map. The Revenue Survey of 1848 was 
presumably carried out on scientific lines 
andthe north shown in the Survey map 
is the true north. But mistakes tave 
been known to creep even into Srrvey 
maps, The amin’s version of the Survey 
map may be wrong in theory but it 
was adopted in the decree and his map 
may in fact more closely represent the 
trie boundaries. At any rate it was 
cettainly not necessary for the party who 
would suffer from its rectification in the 
way proposed to take in appeal such a 
point as this, tlat if the rectification 
wefe made, the practical result would 
be to tbrow grave suspicion on the 
Cortectness of the Survey map, 
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Then it was saidttat the parties are. 


as much bound by the judgment as the 
decree. That is no doubt so andit may 
be that the respondent hasa title ot 
right to have the dectee amended. We 
need not consider that question which 
may turn to some extent om the terms 
of ‘section 152 of the Code. All we need 
say is that the decree cannot be con- 
strued in the way in which it bas been 
construed by the Court below and thet 
ihe question raised is 9 question not of 
construction but of amendment. 

The point is a shert one but we have 
dealt with it at same length as it wes 
energetically argued and is of considet- 
able importance. In this country a 
dectee is often executed, not by the 
Judge who made it and best knows 
what was intended, but by a successor, 
or by some other lüdge to whom it is 
sent for execution, It would add to the 
many difficulties which arise in the exe- 
cution depattment if any encouragement 
were given to the alteration cf decree under 
the guise of interpretation. ‘The principle 
has long béen recognised that a decree 
must be executed as it stands. As Phear, J. 
saidin Bhugobat Singh v. Ram Adhin Singh 
(7) ''the decree speaks for itself.” 

. The result is that this appeal must 
be allowed with costs and the order of 
the Subordinate Judge set aside. The 
order was assed in a proceeding in 
the nature of a review of two previous 
orders dated the 24th March 10916, and 
the 30th March rgr4, the first passed on 
an application made by the decree-holders, 
and the second ona reference made by 
the amin. We prefer the view of the 
decree laken in those orders and the 
-dectee will be executed accordingly. We 
assess the hearing fee at eight gold mohurs, 

In view of ottrjudgment, itis unneces- 
sary for us to pass orders on the Rule. 

Let the record be sent down at once. 

2E. 

Appealallowed: no order in Rule. 

(7) 22 W. R. 330. - 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL Surt No. rogo 
OF 1920. 
July 2, 1023. 
Present:—Mr, Justice Fawcett. 
KISHEN PRASAD'& Co. Lp. ° 
—PLAINTIFFS 
UEYSTLS 

FULLUMAL HIR ALAL-——DEFENDANT. 

Civil Procedure Code (Act V of 1908); s. 153, 
O.V I.v. 17-—Bombay High Court Rules, v. 266—. 

Amendment of plaint, after decree — Preliminary 
decree— Receiver, costs. of. 

An amendment of pleadings can, as a general 
rile, be allowed only during the actual pendency 
ofa suit, and not after the decree has been actually 
drawn up and sealed. [p. 172, col.1.] 

The Duke of Buccleuch, (1892) P. 201; 61 L. J. P. 
57; 67 L. T. 739; 40 W. R. 455; 7 Asp. M. C. 294 and 
Sukhdeo Prasad v. Lachman Singh, 24 A. 456; 
A. W. N. (1902) x14, distinguished. ° 

Where, however, a Receiver has been appoint- 
ed by the Court in a suit, the Court may, even 
though the suit be no longer pending, peimit 
patties to intervene on a question as to the Re- 
ceiver's costs. [p. 172, col, 2.) 

Administrator-General of Bengal v. Prem Lall 
Mullick, 22 C. 1011; 22 I. A, 203; 5 M. L. J. 157; 
6 Sar. P. C. J. 660; r1 Ind. Dec. (N. s.) 672 (P. C), 
followed. 


Mr. Lalji, forthe Plaintiffs. 


JUDGMENT.—In this motion the Court's 
leave is asked to «mend the plaint by 
adding certain words in the first prayer 
for relief which will have the effect of 
making payable to the plaintiffs the ex- 
penses, etc., payable to the muccadams 
forstoring, etc. the 407 and 16 bales of 
cotton which the plaintiffs had received 
from the defendants. In its decree of 
April 8, 1922, the Court appointed the man- 
ager of the plaintifs to be Receiver of 
these bales; and the question of plaintifis' 
right to recover these eXpenses has arisen 
in the course Of the Receiver passing his 
accounts before the Commissioner. The 
Chamber Judge has held that they are not 
covered by the decree, and hence this 
motion. It is also asked that the decree 
should be amended similarly on such 
terms as the Court may deem fit to im- 
pose on the plaintiffs. 

The first question that arises is whether 
the amendment of the plaint, which" is 
asked for, falls under section 153 and O. 
VI, r. 17 of the Civil Procedure Code. 
Section 153 allows the Court to give 
leave for amendment at any time in any 
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proceeding ina sut, and O. WT, r. 17, 
says that the Court may alow such 
amendments at any stage of the proceed- 
ings. Prima facieth s limits the Court to 
allowing amendments ‘n [l1eed'ngs during 
"the actual pendency of the sut and not 
after the decree has been actually drawn 
up and sealed. This is the general rule 
which applies in the case of the corres- 
ponding rule of the English Supreme 
Court, viz, O. XXVII, r.12. At page 
377 ofthe Yearly Practice of the Sup- 
reme Court of 1923 it is said: “Speaking 
generally, an amendment of an indotse- 
mentor pleading cannot be made aftet 
judgment has been entered, unless the 
ease comes within the ‘slip’ Rule." That 
‘slip’ Ryle is the rule allowing amend- 
ments of a judgment or decree for clerical 
otarithmetical mistakes corresponding to 
section 142 of the Civil Proeedure Code. 
It goes ontosay: “Byt the words of r. 1, 
' At any stage of the proceedings’ occur also 
in O. XVI,r. ztt,and upon those words 
the Court of: Appeal held, in The Duke of 
Buccleuch (t) that the power given by 
the Rule may be exercised after final 
judgment, as long as anything remains 
to be done in the csse." In that parti- 
cular case it will be found that there was 
a limitation that consent should be given 
by the party that it was proposed to 
add andit was held that the decree was 
not final. I do not suppose that that 
case can be treated as an authority for 
allowing the amendment ofa pleading in 
a case where the decree is final and has 
been sealed, or, as it is sometimes ex- 
pressed, “perfected.” So far as I am 
aware there is no Indian authority tothe 
conuraty, Mr. Lalji for the pla/ntiffs referred 
to Sukhde» Prasad v. Lachman Singh (2), 
wheteiiis said that the sult had proceeded 
up tojudgment and decree.. These words 
are ambiguous, and I think they must, as 
there used, mean that the suit was ready 
for jud>mentand the decree that follows 
on the judgment, not thet a decree had 
actually been passed. The case is, of 
cqirse, different from one where an 
amendment isallowed by 2n Appellate Court, 

(1) (1892) P. 201; 6r L. J. P. 57; 67 L, T. 739; 
40 W.R. 455; 7 Asp M. C. 294. 

(2) 24 A, 456; A: W, N; (1903) 1143 


for in such a case the suit is, so to speak, 
proceeding in that appellate Court, But 
when a decree has actually been passed, 
if it is final, the ori inal Court's, gene: 
rally speaking, yuncius officio, and the 
occasion for an amendment of plead nes 
cannnt really arise. Mr. Lalji savs that 
the decree in question is only a prelimi- 
naty one. It is, no doubt, marked as a 
preliminary decree ‘on mortgage. But as 
exptTessly declared by clause (2) of section 2 
of the Civi] Procedure Code, a decree can be 
partiy preliminary and partly final; 
and there can, I think, be no doubt what- 
ever that, in so faras the decree fixed 
thesum of Rs, 68,425-0-6 as the sum ‘to 
be paid by the defendants to the plaint- 
iffs for debt and interest, it is final, 
forit thereby fixes the amount due from 
the defendants up to the date of the 
decree. It is no doubt preliminary in 
so far as it subsequently declares that 
the plaintiffs have a first charge «on cer- 
tain immovVeable property for the amount 
due 9nd paveble by the defendents tothe 
plaintiffs nyder the decree and im so far 
asit appointed the plaintiffs’? manager to 
be a Receiver of these 407 and 16 bales 
and directed that he shot'd pass his 
accounts before the Commissioner. In 
regard to the laiter point, it may be men- 
tionedthat O. XL, r. 1 (1) (4), does declare 
that the Courtcan appo nt a Receiver of 
any property, whether before or after 
decree. And there is the authority of 
Privy Council in Administrator. General 
of Bengal v. Prem Lall Mulhck (3) 
for saying that where a Receiver has 
been appointed. by tke Corrt in a 
suit, the. Court may, eventhough the suit 
be no longer pending, permit -parties to 
interyene Ona question asto the Receivers 
costs. Sothat in that particular regard the 
plaintiffs have a stronger case “than in 
regard to an amendment of the pleadings, 
anda consequent alteration of the decree 
as to the amount that was payable by 
the defendants to the plaintiffs at the 
date of the judgment. In regard to the’ 
latter point, the whole object of the pro- 
posed amendment of the plaint is that 
the Court should subsequently allow an 


(3) 22 C. 1011; 22 I. A; 203; 
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ameidment of the decree, so as to 
enable the plaintiffs to add to theamount 
decreed against the defendants a further 
sum of Rs.5,000 odd in regard to the 
muccadamage charges for these bales; 
and the case really falls under tule 266 
of this Court which restricts the powersof the 
Court, after the decree or order has been 
sealed, to amend the same. It allows 
this to be done only so as to bring it 
into conformity with the judgment or 
rectify am inaccuracy or clerical or arith- 
metical error, Itslast clause is ‘‘Save as 
sfotesaid, no alteration or var'atiom shell 
be made without. a review of judgment 
and re-hearing under the provis ons of 
section II4 end O. XLVI of the Code of 
Civil Procedure", 

Subject toa qualification, wh'ch I wil 
deal with later the elteration which the 
plaintiffs seek seems to me to be clearly 
One. which cannot nowbeallowed by this 
Court save in &ccordenee with the pro- 
visions 101 reV ew of judgment, whch are 
referred to in the rule; and as 2 somewhat 
analogotts case I may refer to the case of 
Glasier v, Rolis(4) wherea judgment had been 
ps allowing certain costs but no provision 

ad: been made for the costs of the short- 
hand: notes. of the repcrters, and the 
Court was asked to allow the judgment 
to.be amended by inserting a provis on 
for those costs, thotigh they had. not been 
asked for at the trial. The Court of 
Appeal unanimottsly refused this appl ca- 
tion, and in h's judgment Bowen, L. J. 
says (p. 3^6): | 

" It is quite a d'fferent thing to conie 
after a judgment and ask that it should 
be:amended so asto express: the realinten- 
tion of the Court, entertained by the Court 
at.the time the judgment was given...... 
Butto. seek to alter the judgment by ask- 
ine: that something, may be embodied in 
it. the demand for which. was not even 
thought of at the time, and was never 
brought to the attention of the Court, is 
really to ask- us tomake a different judg- 
ment from that which bas already heen 
perfected.” 


D think those remarks apply equally to- 


the present case. 


(4) (18goy 65 L. T. 305 59 L. J: Ch. 63; 38 W. 
Ri 103. 


It was alleged by Mr. Lalji that it was 
a mere inadvertence which led to the 
omission of the plaintifisto ask for relief 
in regard to these particiflar expenses, ard 
no doubt that may beso. But, on the 
other hend, the case of Jehangir 
Cowasji v. The Hope Mills, Limited (5) 
shows that the Court should not ordinarily 
draw any such presumption of inadver- 
tence; and reference to my notes of the 
proceedings underlying the ex parte decree 
shows that the plaintiffs’ witness N.ran- 
Janprasad Dwarkadas stated tat 
Rs. *9,462-I10-6 was the sum due to tLe 
plaintifs up to Merch 19, 1920, and that 
after that date no item was debited to the 
defendants exceptinterest. It seems diffi- 
cult to understand why the plaintifs should 
not have paid these chaiges when they 
became due and debited them to the de- 
fendantsintheir account, so that they 
would naturally have been brought to the 
attention of the Court. 

The result is that, subject to the quali- 
fication, which I have already mentioned, 
I hold that the motion is misconceived 
and should not be aliowed. The plaintiffs, 
in regard at any rate to such expenses 
incurred up tothe date of the  Rece' ver 
taking possession, in my opinion, can only 
proceed by an application for review of 
judgment under O. XLVII of the 
Civil Procedure Code. I must not, 
however, be taken to encourage such an 
application, There are Various difficulties 
in the way of the plaintiffs, for instance, 
limitation, and the necessity of showing 
that the case falls properly under O, 
XLVII, r.r,as constroed in the recent 
Privy Council judgment in Chajju Ram 
v. Nekr (6). 

Now Icometothe qualification I have 
mentioned. I think a distinction can 
tightly be made as to: costs in respect of 
muccadamage, etc, wlich became leyi- 
able for the storage, etc., of these bales 
from the date of the Receiver taking 
possession of them as Receiver, I have 


RC 2 Ind. Cas. 294; 33 B. 216; 10 Bom, L, 1>, 
4 [ 


(6) 72 Ind. Cas. 566; 24 Bom. L. R. 1238; 30 M. 
L.1.295 26 C.W. N. 6975. 4r P. L. R. 1922- 
3 P. L T. 435; (1922) A L R. (P.C) i15; 76 
L. W. 37: 17 P. W. R. 1922; 3 I. 127; 43 M. L. J. 
332, 4 U. P. L. R. (P. C) 99; 36 C. L. J. 459 (P. C.) 
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already pointed out that there is the 
authority gf the Privy Council for enter- 
ing into questioas asto the  Receiver's 


. accounts even although the suit may not, 


be pending, and I have also pointed out 
that in my opinion the decree is pre- 
liminary with regard 10 the Receiver 
taking certain action and passing his 
accounts. That being so, rule 258 applies, 
namely, in every decree aad order. that 
is not final liberty to apply shall be im- 
plied, It is open, in my Opinion, to the 
party interested to apply ia fegard to 
any questionthat may arise as to the 
Receivers accounts, so far as they are 
accounts in respect of any liability 
subsequent to his appointment as 
Receiver taking efect; and to that extent 
I do not think that rule 266 bars any 
alteration of or addition to the terms of 
the preliminary decree that may be 
justified. I, there fore, leave that position 
also open to the plaintiffs. 

Subject to that, the motion is discharg- 
ed with costs. 


Z.K. Motion dismissed, . 
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LAHORE HIGH COURT. 

CIVIL APPEAL NO. 324 OF 1019. 
August 2, 1022. 
Present;—Mr. Justice Martineau and 
Mr. Justice Brasher. 
GOKHA RAM—DEFENDANT— 


APPELLANT 
VETSUS 
SHAM LAIL-—PLAINTIFF—AND. ANOTHER 
—DEFENDANT— RESPONDENTS, 

Hindu Law-— Joint  family— Alienation by 
father—Necessity—Small portion of consideration 
not for necessity—Sale, whether can be set aside— 
Suit by son to annul sale—Limiiation~——Limtiation 
Act (IX of 1908), Sch. I, Aris, 120, 126. 

A sale of family property by a Hindu father 
cannot be set aside merely because a small portion 
of the sale consideration is found not to have 
been advanced for necessity. [p. 175, col.r.] 

Lala Chatvanarayan v. Uba Kanwari, 1 B. L. 
* R. 201; Felavam Roy v. Bagalanand Banerjee, 
6 Ind. Cas. 207; 14 C. W. N. 895 Naman Mal v. 
diay Bhagwan, 66 Ind. Cas. 362; 2 L. 357; (1922) A. 
I. R, (D.)317and Kannu Chetty v. Amirthammal, 
26 Ind. Cas. 418; x L. W. 877, relied on. ` 

A sale of family property by a Hindu father 
merely for the purpose of paying off a mortgage 
which exists on the property is not justified. 
[p. 178, cal, 2.) 
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A suit by a Hindu son to get a sale of family _ 
property effected by the father annulled is 
governed by Art. 126 and not by Art. i20 of 
Schedule I to the Limitation Act. [p. 176, col. 1.) 


Second appeal from the dectee of the 
District Judge, Istdhiana, dated the 15th 
December 1918, varying that of the Sub- 
ordinate Judge, rst Class, Ludhiana, dated 
the rst August 1918. 

Mr, Shamatr Chand, 
pellant, 

Mt. Fakir Chand, fcr the Respondents. 


JUDGMENT.-—Seven suits have beer 
brought by Sham Lal for the annul- 
ment of alienations effected by his father 
Labhu Ram. ‘The Subordinate Judge 
found that Labh Ram wasa drunkard 
and a gambler who had wasted his prop- 
erty, that he had no business or 
occupation on which the money he borrow- 
ed might legitimately have been spent, 
and that the debts he had incurred, ex- 
cept those which could be connected 
with his son's marriage, werc tainted 
with immorality and not binding on the. 
plaintiff. He passed decrees annulling the 
alienations, subject to the condition that 
the plaintiff should pay to the alienees 
certain sums for which necessity had been 
proved. 

On the appeals of the  alienees the 
District Judge has found that the evi- 
dence is not of such a nature as to. 
lead to the conclusion that Labhu Ram 
Was licentious throughout his life or had 
no business or ocrupation, znd he has 
accepted six of the appeals, and while 
maintaining the decrees for annulment. 
of the alienations he has allowed further 
sums to the alienees on account of the 
antecedent debts which formed part of 
the consideration ior the alienations. The’ 
seven  alienees have preferred Second 
Appeals Nos. 324 to 326 and 328 to 331 
of 1919, which may be disposed cf by 
one judgment. 

It will be convenient tc take First Ap- 
peal No. 325 by Atma Ram, to whom 
Labhu Ram sold a house for Rs. 1,200. - 
The lower Appellate Court has allowed 
Rs. 939 which were required tor the 
payment of debts, disallowing only an 
item of Rs. 100 and one of Rs. 161, 
It is eontended for the appellant that 


for 


the Ap- 
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the item of Rs. 100, which is said to 


have been paid to one Mangu Mal, should 
have been allowed, the lower Appellate 
Court having overlooked certain evidence 
in coming to the conclusion that the 
payment was not proved. Itis unneces- 
sary, howcver, to go into this matter, as we 
think the ap eal must succeed even if 
necessity forthe sum of Rs. 260r has not 
been proved. 

In Lala Chatranavayan v. Uba Kanwari 
(1), where & 
Rs. 995, out of which only Rs 
needed for the payment of a debt, it 
was held that the mere fact that she 
had sold the property for mare than the 
amount of the debt did not 1ender the 
sale invalid, 

That ruling was followed in Felaram 
Roy v. Bagalanand Banerjee (2) in which 
it was held that a sale by a Hindu 
widow cannot be set aside upon  pay- 
ment of the amount which it was neces- 
sary for her to raise to pay off a legal 
debt simply because the property sold 
was not sold for a sum which exactly 
coveted that debt. l 

The same view has been taken by this 
Courtin Naman Malvy. Har Bhagwan (3). 

It has also been held by the Madras 
High Court in Kannu Chetty v. Amir- 
thammal (4) that if in the case of a sale 
bya widow a small portion ot the pur- 
chase money was not required for urgent 
necessity it does not follow that the 
sale itself was not due to necessity, 
‘unless it could be reasonably presumed or 
unless itis proved that the sale of a 
lesser area forthe exact amount required 
Íor necessity was feasible. 

The principle enunciated in these rul- 
ings is applicable with all the more force 
to the case of an alienation by a male 
proprietor, In the present case it was 
necessary for Labhu Ram to sell the 
. house in order to pay his debts which 
amounted to Rs, 939, and the fact that 
he obtained by the ssle an additional 
sum of Rs. 201 for which he is not shown 
to have had any necessity is not a suffi- 


Gyr B. L. R. 201. 
(2) 6 Ind. Cas. 207; 14 C. W. N. 8 
aS 66 Ind. Cas. 362; 2 L. 357; (1922) ALR 
) 317. 
(4) 26 ind, Cas; 418; I L. W: 877. 
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cient reason for atin&ülling the sale. 

The same principle applies to Appeal 
No. 330 which relates to a sale in fa vot 
of Fattu and Buta, effected for the pur- 
pose of paying debts due to different 
persons. The sale was for Rs. 1,400 of 
which all but Rs. 200 hasbeen allowed, 

Appeal No. 324 relates to a sale in 
favour cf Gokha for Rs, r,900, out of 
which the lower Appellate Court has 
allowed Rs. 1,500 on account ot Labhu 
Ram's share in a ioitgage-debt due to 
the vendee. No neceSsity was proved 
for the remaining items, ‘his case is dis- 
tinguishable trom Appeals Nos. 325 and 
330, as the mortgage which was to be 
paid off by the sale was a mortgage of 
the very property which wes sold, and 
it was a mortage with possession. 
There was no other debt to be aischarged, 
and the sale of the property merely ior 
the purpose of paying otf the mortgage 
which existed onit wasperfectly useless, 
The decree annulliijg this sale was, there 
fore, correct, 

Similar remarks apply to Appezl No. 328, 
which is by Ram Rachpal, to whom 
Labhu Ram sold land for Rs. goo íor 
the purpose of paying off two mortgages 
held by Ganesha Mal on the same lend. 
The lower Appellate Court disallowed two 
items amounting to Rs. 160, for whch ng 
necessity was shown. It is true that 
Ganesha Mal’s mortgages carried interest, 
but the mortgage-deed. contained no pIo- 
vision for his recovering principal or in- 
terest either from the mortgaged prop 
erty or from other property of the 
mortgagoT, and the mortgagee could only 
get possession of the mortgaged property 
if the mortgagor made default, ‘There 
was, therefore, no necessity whatever for 
Labhu Ram to sell the mortgaged prop- 
erty, and the sale has been mnghtly 
annulled, 

Appeal No, 329 relates to an alienation 
in tavour of Nikka for Rs, 900, out of 
which Rs, 750 have been allowed, This. 
alienation was not a sale, but a mort- 
gage, so that the remarks made above 
in tegatd to Appeal No. 325 do -not 
apply to this case. The findings that 
necessity has not been proved ior the 
items disallowed are findings of fact, and 
Counsel for the appellant has not ‘been 
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able to say anything ia support of the 
anpeal. There wasan additional mortgage 
to Nikka for Rs, go, but no evidence was 
given of the payment of the money. 

Appeal No. 331 relates fo an oral sale 
to Muhammad Shah for Rs. 406. The 
District Judge has disallowed the whole 
of this sum, finding that no necessity for 
any item has been proved. The finding 
is one of fact, end nothing has been said 
in support of this appeal, 

There remains Appeal No. 326, the 
subject of which is a sale of land to 
Rahmat and .others for Rs. 2,500. The 
land was mortgaged with possession to 
One Rosha for Rs. 1,225, and the lower 
Appeflate Court has allowed that item 
and Rs. 35 for registration expenses, dis- 
allowing the two remaining items of 
Rs, 740 and Rs. 500, for which the 
vendees failed to prove any necessity. 
Nothing has been urged with regard to 
the items disallowed, ond there was 
clearly no necessity for the sale, as 
Labhu Ram could have allowed the land 
to remain it mortgage with Rosha. The 
main argument advenced-is that the suit 
was barred by limitation under Art. 120 
ot the First Schedule to the Limitation Act, 
having been instituted more than six 
years afterthe sale, which took place on 
the 25th January riori. Had’ the suit 
been merely fora declaration that the 
sale should not afiect the plaintiff's 
fights the argument would have been 
cofrect, but the plaintiff sued for the 
annulment of the sale, and'in fact obtained 
& decree for annülmrent, so that Art. 126 
applies, and the period of limitation is 
rz years, The fact that the plaintiff was 
nof given a decree for possession as- well 
as fof annulment of the sale does not 
make Art. 126 inapplicable. We hold, 
therefore, that the suit wes" within time 
and that the decree is correct. 

The result is that we accept Appeals 
Nos. 325 aad: 330, reverse the deerees 
passed im those cases, and dismiss - the 
Suits with'costs thfoughout. We dis- 
. miss Appeals Nosr 324, 326, 328, 329.and 
331 with costs: 

Z, K. ' 

Appeals Nos. 325 and 330 aecepted, the 
remainder dismissed. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAI NO. 2530 OF X017. 
November 9, 1021. 

Present -— Mr. Justice Chevis and 
Mr. Justice Harrison. 

NANAK CHAND AND OTHERS— 
DEFENDANTS—APPELLANTS 
verYSUS 
RAM CHAND AND ANCTHER— 
PLAINTU'FS—RESFONDENTS, 

Civil Procedure Code ( Act V of 1908), O. XXI] 
95. 4, O XXXIV,v. 1—4M origage— Redemptio: 
— Sw by second mortgagee— Appeal —Deali 
of mortgagor— Abatement, 

To asuit by asecoiid mortgagee to redeem frorn 
the prior mortgagee the mortgagoris am absoluteh 
necessary party and the suit cannot proceed ir 
his absence. 

Where, therefore, during the pendency 
of an appeal in such a suit the mortgagor die: 
and his legal representatives are not brought 
onthe record within the period. of limita. 
tion allowed by the law, the whole appeal abates. 

second appeal from a decree of the 
District Judge, Attock at Cempbellpore, 
dated the 27st April 1977, cffirmig that 
of the Senior Subordi ate Jucge, Can p- 
bellpore, dated the 8th August 10916. 

Dr. Nand Lal, for the Appellants. 

Mr. M. S. Bhagat, for the Respondents. 

JUDGMENT.—A preliminary objection 
to the hearing of this appeal has Feen 
raised by Mr, M. S. Bhagat who points 
out that Waryam, one of the respond 
ents, died on the 3rst December 1017 
and that no application to bring his legal 
representatives on the record was made 
until .2nd April 1021. This is so and 
as the provisions of section. 5 of the 
Limitation Act do not apply to an 
application of this nature, O; XXII, r.4 
(3) governs the case. Tle respondent who 
has died was the mortgagor, the suit 
being one brought by 93 second’ mort- 
gag ee to Tedeem from the prior 
mortgagee. It is therefore clear thet the 
mortgagor is an absolutely necessary 
party and in his absence the suit cannot 
proceed aginst the remaining defend- 
ant. We accordingly declare that tHe 
appeal bas abated. This order is made 
without prejudice to any application. 
which the appellant may be advised to 
make under OQ. XXII, r. 9, Civil Pro- 
cedure Code. The costs of the hearing 
(Rs. 32). will be paid: by the appellant to. 
Ram Chand respondent, 

3. K. Appeal’ abated’, 
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.PATNA HIGH COURT. 
CRIMINAI, REVISION NO.224 OF 10923. 
May 3, 1923. 
Preseni:-—Justice Sir John Bucknill, Kr. 
LACHMI NARAIN MARWARI AND 
ANOTHER— PETITIONERS 
UEF S'Us 


EMPEROR-—-OrrosrTE PARTY. . 

Bengal Public Gambling Act (II of 1867), 
p 5, 8—Money on person of gambler—For- 

eiture. - 

What is liable to forfeiture under section 8 of 
the Bengal Public Gambling Act, are those things 
waleh may be reasonably suspected to have 
been used or intended to be used for the pur- 
pose of gaming. The private property of an 
individual, such as money or jewellery on his 
person, who is found gaming in a gaming house 
cannot be seized and forfeited under the sec- 
tion, unless itis quite clear that there was attached 
to such private property the taint that it was 
reasonably suspected to have been used or in- 
tended forthe purpose of gaming. [p. 178, col. 2.] 

Emperor v. Tota, 26 A. 270; A. W. N. (x 904) 
Ir; I Cr. L. J. 35; Tua v. Emperor, 54 Ind. Cas. 
250; 4I A. 306; 17 A. L. J. 368; 1 U. P. L. Re (A) 
161; 21 Cr. L. J. 42 ani Emperor v. Kifayat 
49 Ind. Cas.165; 41 A. 272; 17 A. L. J. 64; 20, 
Cr. L. J. 133, referred to, 


Revision from an order of the additional 
District Magistrate, Dhanbad, affirming a 
decision of the Senior Deputy Magistrate, 
. Dhanbad, dated the 2nd December 10.2. 
Mr. Janak Kishore, forthe Petitioners. 


JUDGMENT.—This is an application in. 


criminal revisionel jurisdiction. It is made 
Oa behalf of ty o persous who were prosecut- 
ed and couvicted of an ofence against 
the provisions of section 4 of the Public 
Ge mbling act (1867). They weieconvicted 
by the Seaior Deputy Magistrate of Dhan- 
badoithe 2nd Decemberr1g 2; they p ea ded 
guilty. Thefirstapplicant wasfined Rs. 40 
and the second applicant Rs. 25. When 
the Police raided ‘the premises where 
thegambling wasgoing on they searched 
the persons of the applicants and took 
from them a considerable sum of money 
which the learned Vekil who appears 
On behalf of the applicants informs the 
Gourt was of the value of about Rs Ioo. 
After the coaviction the applicants made 
an application to the Deputy Magistrate 
asking for a return to them of the money 
which had been found in their possession 
by the Police. I take it that this 


money would certainly have been available - 
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for the purpose of paying the fine, but 
I understand from the learned Vakil 
who appears on behalf of the applicants 
that the fines were paid and that the appli-. 
cation for refund of the money seized upon 
their persons was made after such pay- 
ment. Now, on the 2nd December the 
Deputy Magistrate of Dhanbad passed 
the following order :— 

“The maney found on the persons who 
visited the gaming house for gambling 
has been forfeited to Government." 

From this order the applicantsapplied to 
the Additional District Magistrateof Dhan- 
bad who, however,althoughhethought that 
the matter presented considereble legal 
difficulty, did not think that it was within 
his province to refer the case to this Court 
merely to obtain a correct interpretation 
of the law; which he considered was some- 
what doubtiul. He accordingly refused 
to meke any reference to this Coart and 
a Rule was accordingly obtained in revi- 
sio.al jurisdictiouirom Mr. Justice Mullick 
and Mr, Justice Macpherson on the 18th 
April last. The matter has now come 
up before me. 

I think that it isimportant to consider 
the words of the section of the Act under 
which it is said that the accused were con- 
victed. Section 4 reads ;— 

“Whoever is found in any such house. 
(such house here Means common gaming 
house) tent, room, space or walled en- 
closure, playing or gaming with cards, 
dice, counters, money or other instru- 
ments of geming, or is found there pre- 
sent for the purpose of gaming, whether 
playing for eny money, wager, stake or 
Otherwise, shall be liable on conviction 
betore any Magistrate, to a fine not ex- 
ceeding one hundred rupees, or toimprison- 
ment of either description as defined in 
the Indian Penal Codefor any term not 
exceeding one month, and any person 
found in any common gaming house 
during any gaming or playing therein shall 
be presumed, until the contrary be proved, 
to have been therefor the purpose of gam 
ing." Section 5 reads :— 

“Tf the Magistrate of a District or other 
officer invested with the full powers of 
a Magistrate orthe District Superintendent 
of Police, upon credible information 
and after such inquiry as he may think 
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necessary has reason to believe that any 
house, tent, room, space or walled en- 
closureisusedasa common gaming house, 
he may either himselt enter or by 
his warrant authorise any officer of Police, 
not below such rank as the Ilieutencnt- 
Governor shall appoint in this behalf, to 
enter, with such assistance as may be 
found necessary by night. or by day, 
and by force, if necessary, any such 
house, tent, room, space or walled en- 
closure, and may either himself take into 
custody or authorise such officer to take 
into custody all persons whom he ‘or such 
officer finds therein, whether or not such 
persons may be then actually gaming, 


and may seize or authorise such officer 
to seize all instruments of gaming, 
and all moneys and securities for 


money, and articles of value, reasonably 


suspected to have been used or 
sntended to be used for the purpose 
of gaming which are found therein; 


and may search or authorise such 
officer to search all parts of the hotse, 
tent, room, space or walled enclosure which 
he or such officer shall have so entered, 
when he or such officer has reason to be- 
lieve that any instruments of gamirg 
are concealed therein, and also the per- 
sons of those whom he or such officer 
so takes into custody and may seize 
or authorise such officer to seize 
. and take possession of all instruments 
of gaming found upon such search.” 

Under section 8 it is laid down :-— 

“On conviction of any person for keep- 
ing or using any such common gaming 
house, or being preseut therein for the 
purpose of gaming, the convicting Magis- 
trate may order all the instruments of 
gaming found therein to be destroyed 
and may also order all or any of the securi 
Hes jor oney, and other articles seized 
not being instruments of gami g io be sold 
and converted into money, and the proceeds 
thereof with all moneys seized therein to 
be forfeited; or in his discretion may order 
„any part thereof to be returned to the 
persons appearing to have been severally 
thereunto entitled." 

Now, it is quite clear to my mind that 
what is liable to forfeiture are those things 
which may be reasonably suspected to 
have been used or intended to be used 
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for the purpose of gaming. Itis inipossible, 
I think, to suggest that the privaie piop- 
erty of an individual who isiound gaming 
in a gaming house could be se'zed 
and iorfe'ted unless it wes quite cear 
that there was attached to such ptivete 
property the teint hat it was reasoL- 
ably suspected to have been used or in- 
tended for the purpose of geming. It 
may be seid that even with 1egard to stch 
teinted things the Magistrate bas a 
disctetion to order their return in whole 
or in pait to whom they belonged. But 
the law itself provides the penalties by 
way of fine and imprisonment ior the 
offence, and over articles which cariot 
be clearly regarded as being taintea wih 
the reasonable suspiaon oi havug been 
used orintenaedto be used forthe purpose 
oi gaming, I think, that it must be clesti 
thatthe Court haa no jurisdiction. what- 
ever. Itissaidthatii thit wasso, circum 
stances might ense whcl nili oi ile 
oue hard iercer the — piovsioLs oi ihe 
Act somewhst Liperoiy; whust oL ile 
other hana they nighiienacribe poy tan 
of the person convicted ote ol the utn.ost 
hardship and injustice. In illustration of 
the first proposition it is pointed. out thet, 
if money iound on a peison discovered 
in a gaming house canol be seizea eid 
forfeited, the probibuiity woula be tLet 
immediately upou the least asami the 
gamblers would at once put iu their pockets 
all the money on the premises. On the 
other hand to illustrate the letter position 
itis perfectly easy to.negine a case where 
a person in possession Oi a very jarge sum 
of money, which haa not been used and 
which he had no intention whatever of 
using for gaming, paid a visit toa gaming 
establishment, he nug ht find that he ior- 
feited the whole oi his property under 
theprovision oi this section, a result which 
I do not think the Legislature could ever 
have contemp atea or which the con- 
struction of the Actitseli will permit. It 
must be judicially clear that the money 
or articles seized are reasonably suspected 
to have been usea or intenaea to be used 
for the purpose oi gaming. lt is obviously 
quite impossible 10r a Magistrate aefnite- 
ly to say, without prooi, what amount 
of money tound on. an individual in à 
gam ng house hag been used for gaming 
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ot is intended by its owner to be used 
in gaming. Ii is also equally impossible 
for ə Magistrate without proot to say 
that articles of value such, for example, 
as a watch or rings found on the person 
of an individual discovered in a gaming 
house, mey have been intended to have 
been used or may have been used as pledges 
or securities for money wagered. The 
learned Vakil who appears on behalf of the 
applicant was unable to find any authority 
dealing with this matter under the pro- 
visions of the Public Gambling 
Act (1867). But he drew my attention, 
toseveral cases which have been decided 
in the High Court oi Aliahabad under 
ihe piovisions of the Public Gamblire 
Aci, 1867. This Act is not quite identical 
with the Bengal Gen-biing Act (1867) 
but is in many respects very similar. Sec- 
tion 4 reads : 

‘‘ Whoever is found in any such house, 
wa led enclosure, room or place playing 
. or gaming with cards, dice, counters, 
money Or otber insituments of gaming, 
or is found theire present for the purpose 
of gaming, whetber playing for any money, 
wager, steke, or otherw se, shell be liable 
to a fine not exceeding one hundred rupees, 
or to imprisonment of either des- 
cription, as defined in the Indian Penal 
Code forany term not exceedii; oue n.oLíh, 
and any person found in any gaming house 
during any gaming or playing therein 
shall be presumed, until the contiary 
be proved, to have been there for the 
purpose of gaming.” 

Section 5 reads:— 

“Ifthe Magistrate of a District or other 
officer invested with the full powers of a 
Magistrate ot the District Superintendent 
ot Police upon credible information and 
after such enquiry as he may think neces- 
sary has reason to believe that any house, 
walled enclosure, room or place is used 
esa common gaming house, he may either 
himself enter or by his warrant avthonse 
any Officer of Police not below stch 101k 
as the Lieutenant Governor or Chie Com- 
missioner shall appoint in this  bcheli 
to enter with such assistance as may be 
found necessary, by night or py day, and 
by force it necessary, any such house, 
walled enclosure, room or place, and may 
either himself take into custody, or au- 
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thorise such officer to te ke into custody 
all persons whom he or such officer finds 
therein, whether or not, then actually 
gaming, and. may seize or  authot!se 
such o fiser to seize all instruments of gaming 
and all moneysand securities for money, 
and articles of value, reasonably suspected 
to have been used orintended to be used for 
the purposeof gaming,whichare found there- 
in; and may search or ?uthorise such officer 
to search all parts of the house, walled 


enclosure, room or place, which he or such 


officer shall have so entered when he or 
such officer has reeson to believe that any 
instruments of gaming are corce@led 
therein, and also the persons of those. whom 
he or such officer so takes info cusiody 
and may seize ot authorise such officer 
‘to seize and take possession -of all insiru- 
ments of gaming found upon such search. 

Whilst section 8 reads:— 

“ On conviction of any person for keeping 
or using an such common gaming house 
or being present therein for the purpose 
of gaming the convicting Magistrate may 
order al] the instruments of gaming found 
therein to be destroyed and may also 
order all or any of the securities for money 
and other articles seized not being instru- 
ments of gaming to be soid and converted 
into money and the proceeds thereof with 
all moneys seized therein to be forfeited 
or in his discretion may order any part 
thereof to be returned to the persons 
appearing to have been severally thereunto 
entitled.” 

It will be observed at oncethat although 
slightly differing in detail, these sections 
correspond very closely to the sections 
of the Act which is applicable in this pro- 
vince. In the case of Emperor v. Tota 
(x) it was held that where persons were 
found gaming ina public place under cir- 
cumstances to which section 13 of the 
Public Gambling Act (1867) was appli- 
cablealthough instruments of gaming, etc., 
could be seized by the Police, there is 
noauthority for the confiscation of money 
found with the persons arrested. Section: 
13 of the Act applicable to the United 
Provinces corresponds to our section II 


(I) 26 A, 270; A. W. N. (1904) 11; x Cr. L. 


J. 35 
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relating to pla ing for money in any 
public market,fair street, place or thorou; h- 
fare. The case is not alto, ether identical 
with that which is now beiore me and 
some distinction is drawn between the 
position which exists under the provisions 
of section 13 and that which exists undet 
the provisions of section 8. The difference 
lies apparently between the wording of 
the section 3s in the one case it deals with 
gaming in a common gaming house and 
in the other case gaming in a public place. 
In the case of Tulla v. Emperor (2) it was 
held by Mr. Justice Lindsay that in 
the case of men convicted under section 3 
or 4 of the Public Gambling Act, 1667, 
the law does not contemplate the confisca- 
tion of money found on the persons of 
the accused. His Lordship in his deci- 
sion observes:— | 

“his case has been referred by the 
Sessious Judge of Saharanpur for the 
purposes of having an order passed by 
a Magistrate set aside. The Magistrate 
was dealing witha case under the Gambling 
Act and after convicting the persons who 
were accused before him he made an order 
confiscating some of the money which 
was found in possession of the persons 
concerned. The Judge, I think, is right 
in saying that thelaw does not contemplate 
the confiscation of the money found on 
the persons of the accused...I accept the 
recommendation of the learned Judge 
and direct that the order of confisacation 
be set aside.” 


The decisionin this case (decided in 1919) 
seems to have been at variance with the 
decision of Mr. Justice Rafique in Emperor 
v. Kifayat (3) where his Lordship thought 
that an order ordering the confiscation 
of money found on the premises wasa legal 
order. The report, .however, is not 
very clear. It would seem, so far as I 
can gather, that the order of the Magis- 
trate was directin confiscation of the 
money found im the hottse. I cannot 
see that it wasan order ordering the con- 
fiscation ofthe money found on the persons 


(2) 54 Ind: Cas; 2503 417A. 9665 177A. L. T; 
D U. i R, r 21 Cr, d . 43; ] 
' (3) 49 . Cas. 165; 41 A, 272; 12 A, L. 
tf 64; 20 Cr, I. J. 13$. 
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of those who were in the common gan ing 
house. The head-note® is probébly incor- 
rectly reported. For it re&cs :— 

“ a conviction under section 3 of sec- 
tion 4 of the Public Gen bling act, 1&67, 
differs from a conviction urder sec- 
tion 13, in that in the case of the latter 
theforfeiture of money found with the 
petsons convicted is not lawful, but in 
the case of the former the forfeiture of 
money of-secutities for money found in 
a cummon gaming house is lawful.” 

This head-note may perhaps be a little 
misleading and both the decisions of Mr. 
Justice Rafique and Mr. Justice Lindsay 
may- be capable of recorciliation. I have 
myself no doubt thet in the ordinary case 
of money found in the possession of a 
person who is discovered in a gaming 
house such money is not capable ol beirg- 
forfeited. The Act provides its peralties. 
Everything found on the premises or 
on the persons there which is surely tainied 
with the gaming mark, that is to say, ii. 
we use the words of the section, reason- 
ably suspected to ha ve been used or interd- 
ed to be used for the purpose of gaming, 
is liable to forfeiture and may or mey 


- not be returned under the discretior of the 


Magistrate under the provisions of section 8 
but not otherwise. — 

The order, therefore, of the Deputy 
Megistrate of Dharbad dated the 2rd 
December 1922 will be set aside. The 
money seized by the Police, from the 
two applicants must be refunded to 
them. 

Z. K. Rule made absolute. 


$ Head-Note of 41 A. 274 [Ed] 
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HMPHROR 9, BHOBANESWAR NAG, PLEADER, 


CALCUTTA HIGH COURT. 
REFERENCE No, 7 OF 1922. 
May 22, 1923. 
. Present:—-Sir Lancelot Sanderson, KI, 
Chief Justice, and Justice Sir Thomas 
: Richardson, KT., 
EMPEROR 
VEYSUS 
Babu BHUBANESWAR NAG, PLEADER. 

Legal Practitioners Act (X V I I 1 of 3879), 5. 13— 
Pleader paying client's money to his yvelation— 
Neglect of duty—-Grossly improper conduct. 

If a Pleader withdraws his client’s money from 
Court at the instance of a relation of his client and 
pays the same to that relation without satisfying 
himself but assuming bona fide that he'had authority 
from the client to instruct him to withdraw the 
money and to receive it, the Pleaderis guilty of 
neglect of duty both towards the Court and 
his client but he is not guilty of grossly improper 
conduct in the discharge of his professional duty. 
[p. 183, col. 1.] 

Reference under section 14 of 
the Legsi Practitioners Act (XVIII of 
1879) made by the District Judge, Dacca, 
in the matter of Babu Bhubaneswar 
Nag, a Pleader practising in the Judge's 
Court, Dacca. 


Babus Dwarka Nath Chakravarii and 
Surendra Nath Guha, for the Government. 
Babu Prokash Chandra Pakrasi, for the 
Pleader. ' 
JUDGMENT. 

Sanderson, €. J.—This is ə report 
by the learned District Judge of Dacca 
with regard to a Pleader of that Court. 

"The learned District Judge arrived at 
the conelusion that the Pleader had been 
guilty of grossly improper conduct in 
the discharge of his professional duty 
and, accordingly, he madea recommenda- 
tion that the Plcader should be suspended 
from practice, He made a further oider 
thet pending the orders of the High Court 
on his report the Pleader should be sus- 
pended from practice and he should 
deliver up his certificate 

The material facts which it is necessary 
to mention are shortly as tollows: One 
Niljan B bi in August 1918 was appointed 
by the Court guardian of her minor sons 
and daughters and, in respect of the minors’ 
property she was ditected to submit ac- 
counts.. After much delay she submitted 
accounts;and, upon examination it appeated 
that she had nof accounted for a sum 


of Rs, 269 which it wasalleged had been 
withdrawn from the Court on behelf of Nil- 
jon Bibi in her capacity as guardian of 
the minor children. She was called upon 
to explain why that sum had not appeared 
in the accounts. She alleged that one 
Ketabdi Khan had stood surety for her 
with respect to the guardianship and she 
suspected thet it was he, who had with 
drawn the sum from the Court, She fur- 
ther alleged that she was not aware that 
it had been withdrawn until she was called 
upon to account, and thet if it had 
been withdrawn it had been with- 
diawn without her knowledge or consent. 
Thereupon at her instance Ketabdi 
Khan was called upon to show why 
he should not be proceeded against 
for cheating or criminal breach of trust. 
Ketabdi Khan stated that apparently the 
money had been withdrawn by the Pleader 
in question, that it had been withdrawn 
without the authority of Ketabdi Khan 
or of the guardian Niljan B'bi. There- 
upon; the learned Judge made an enquiry; 
and, the Pleader asserted that he had 
received authorityfrom Niljan Bibi through 
Ketabdi Khan and that after the with- 
drawal of the money which he admitted; 
he had paid the sum of Rs.230 to Ketabdi 
Khan on the 28th of November r91i9 and 
that he had obtained a receipt for the 
same from Ketabdi Khan on behalf of the 
guardian and that he hed paid the 
balance of Rs. 39 at a subsequent date, 
some e'ght or ten days afterwards, 

The learned Judge after this enquiry 
came to the conclusion that whatever 
might be the position with reeard to the 
payment of the money, the Pleader had 
no authority to make the application for 
the withdrawal of the money or to 
pay the money to Ketabdi Khan and 
he instituted proceedings under the Legal 
Practitioners’ Act and called upon the 
Pleader to show cause why he should 
not be dismissed or suspended. 

The Pleader filed an anSwer to those 
proceedings and stated that he made 
the application for withdrawal of the 
money under instructions of K^ra! d Khan 
who was the brother of Nilian Bihi's 
fate husband and surety for the guardian; 
Niljan Bibi, and that he made over the 
money to Ketabdi Khan on the verbal 
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authority of Niljan Bibi given on a pre 
vious occasion, and thet Ketabdi Khan 
had admitted his signature on the re- 
ceipt 
out of Rs. 269; He then referred to the 
fact that he had been given time 
for paying the money but owing .te the 
hatdness and difficulty of the times he 
was unable to collect money and com- 
ply with the order and he prayed fer an- 
other opportunity to collect money and 
refund the same. The learned „Judge 
thereupon fixed the 20th of July as the 
date for the hearing of the proceedings: 
and, on that occasion Niljan Bibi and 
Ketabdi Khan were examined, and we 
have their depositions before us. The 
Pleader did not appear, and he has not 
paid the money which he had practically 
admitted wes due from him. The 
leamed Vakil who appeared for the 
Pleader to-day stated that the reason 
why he had not appeared was that 
he made a mistake as to the date, 
When the learned Vakil was asked why 
the Pleader did not apply to the learned 
Judge for an opportunity of being further 
heard, the answer was that as the final 
order had been made he did not think 
that he should make an application to 
the learned Judge but that when the re- 
port came before the High Court he would 
put in an affidavit stating the facts on 
which he would rely. He has not put 
in such an affidavit and Iam not pre- 
pared to accept the explanation which 
the Pleader has given for his failure to 
appear before the learned Judge on the 
2oth of July. It isan excuse which has 
no substance whatever, 

The findings of the learned Judge are 
as follows: — 

t Yn view of the contradiction between 
Ketabdi Khan's statement in these pro- 
ceedings and the statement he made at 
the enquiry previously held by the Court, 
it must be admitted that the defendant’s 
allegation that he paid to Ketabdi Khan 
and obtained from him a receipt for money 
and subsequently paid him the balance 
of xs 39 has not been disproved.” He 
then proceeded to discuss further the 
question of the receipt, and then arrived 
at the following finding: “This much 


ig clear; namely, that the defendant had 


granted by him for Rs. 230- 


no authority to withdraw the money from 
the Court or to pay it to Ketebdi Khan 
and he not only deceived the Court by 
representing that he had authority to 
withdraw the monev but if he paid the 
money to Ketabdi Khan he comm’tted a 
gross breach of the duty imposed on him 
asa Pleader by paying the monev to a 
person who was not entitled or authorised 
to receive it, and if he did not pay it to 
Ketabdi Khan he misappropriated the 
money He has virtually admitted that 
he 1s liable to make good the money but 
though ample time has been given him 
to tefund it, he has failed to do so.” 
He then found that the Pleader was 
guilty of grossly improper conduct in the 
discharge of his professional duty. 

Having regard to these findings of the 
learned Judee, in my opinion, we must 
approach this case upon the basis that the 
Pleader paid the Rs.269 to  Ketabdi 
Khan, and the question remains, whether 
assuming that to be a fact, there is 
anything in the conduct of the Pleader 
which would amount to erossly improper 
conduct in the discharre of his profession- 


al dutv? There is no dorbt in mv mind 


that the Pleader ought to have setisfied 
himself before he made the application 
to the Court for the withdrawal of the 
monev that Ketabdi Khen was acting 
with the authority of the guardian Niljan 
Bibi, He took no steps to satisfy himself 
that the application which he was about 
to make was really euthorised by Niljan 
Bibi, and in that respect he was certain- 
ly wanting in the proper exercise of his 
duty not only towards the Court but also 
towards Niljan Bibi on whose bekaif 
he was purporting tn act. 

Having Obtained the money from the 
Court, in my tudement, the Pleader cer- 
tainly ought to have satisfied himself 
that Ketabdi Khan had the authority 
of Niljan Bibi to receive the money. But 
he took no steps to satisfy himself upon 
that point, as it was clearly his duty to 
do. He must have known that he was 
dealing with a sum of monev which having 
regard to the position of Nilian Bibi and 
her family, was a considerable sum of 
money, that it was money which she 
ought to have received on behalf of her 
minor chidren, and; certainly, it was his 
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duty to take steps to satisfy h'mself that 
m money reached the hands of  Niljan 
ibi, 

In both these respects, in my judg- 
mert, the Pleader neglected the duty 
.which he owed not only to the Court 
but also the guardian Niljan Bibi, 


But that is not conclusive of the ques- 
tion which I have to decide. The ques- 
tion 1s whether I am satisfied that he was 
guilty of grossly improper conduct in the 
dischatge of his professional duty. On a 
previous occasion hé had paid a sum of 
Rs, 15 to Ketabdi Khan on behalf of 
Niljan Bibi and taken 2 receipt for it from 
him when Niljan B bi was not present: 
and, on another occasion he had paid 
Rs. 25 to Ketabdi Khan on behalf ot 
Niljan Bihi in the presence of Ni ijen Fibi 
and he obtained a receipt for that 
from him. If we assume, as I have said 
we must assume, for the purpose of this 
jude«ment that the Pleader paid this sum 
of R=. 269 to Ketabdi Khan, it must 
have been, in my opinion, upon the un- 
derstanding that he, Ketabdi Khan, was 
authorised to receive it on behalf of 
Niljan Bibi. Otherwise why should he pay 
the money to Ketabdi Khan? I am row 
proceeding upon the assumption that he 
paid the whole of the money to Ketabdi 
Khan. It seems to me that if we accept 
that fact, the Pleader must have acted 
upon the assumption that Ketabdi Khan 
was authorised to receive the money on 
behalf of Niljan Bibi, and, in those 
circumstances, though, as I have already 
said he oucht to have taken proper steps 
to satisfv himself of Ketabdi Khan’s au- 
thority to receive the  mopev, I am not 
prepared to hold that he was guilty of 
grossly improper conduct in the discharge 
cf his professional duty within the meaning 
of section 13 -of the Legal Practitioners 
Act. ; 


: Thave only to add that the circumstances 
of this case were so suspicious that they 
amply justified the learned Judge in 
taking proceedings against the Pleader, in 
reporting the matter to this Court and 
in suspending the Pleader from practice 
pending the orders of this Court. 

We make no further order upon the 
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report except that the order of suspension 
will cease from to-day. 

Richardson, J.—I arree 

S. D. Suspension set astd x. 


ALLAHABAD HIGH COURT. 
CRIMINAI, REVISION NO. 337 OF 1923, 


Julv 23, 1923. 
Preseni:— Mr. Justice Walsh. 
UMED SINGH—APPLICANT 
persus ` 
EMPEROR THROUGE UCHHAB SINGH— 


OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), <. 
439— Revision— Finding of fact, whether can be 
interfered with——Penal Code ( Act XLV of 1860), 
s. 500--Defamation—Proof— Prosecution, duty of 
—JPublic good. 

Ordinarily findings of fact are accepted by a 
Revisional Court as binding upcn it, but it has 
the power to look into the evidence for itself and 
see ii these findings can be justified by what 
appears upon the record. [p. 184, col. 2.] 

A Revisional Court does not decide the' balance of 
credibility between two conflicting sets of wit- 
nesses or two conflictingissues of fact, but it may be 
compelled to dissent from a finding of fact which 
is either perverse or has been arrived at contrary 
to well-established principles of law [p.184, col.2.j 

In a criminal case an accused person is not to be 
judged by how he pleads and fails to plead in 
the proceeding. Much injustice may be done 
by applying to criminal proccedings the prece 
and pedantic requirements of Civil Procedure, 
In dealing with defamation, the Penal Code has 
introduced a serics of provisions, adopted partly 
from the old Common Law, in the nature of defences 
but it has not altered the iundamental principle 
of the Criminal Law, that the complainant or prose- 
cution must prove the accused to be grilty, or, 
in other words, the absence of such facts as happen 
to bring the case within eithcr of the defenccs or 
exceptions laid down in the cection. [p. 185, col. 7.) 

A complainant in a case of a defamation is bound 
to prove that the statement complained of is false 
and that ifitis trueitis not for the public good. 
[p. 185. col. 2.] 

What is for the public good is a question of fact 
in each case. [p.185, col. r.] 

Where a person has been outcasted a statement * 
made to the brotherhood that he has been outcast- 
ed is made for the public good, [p. 185, col. 2.] 


Criminel revision against an order of 
the Sessions Judge, Kumaon, dated the 


gist May 1923. 
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Mr. M.L Agarwala, tor the applicant. 
Dr. K. N. Katju, forthe Opposite Party. 
JUDGMENT.—‘Thisis an exceptionally 
difficult matter to know what to do with but 
"Ihave come toa sort of rough conclusion 
which I think will conform to the procedure 
laid down by this Court in other cases, and 
possibly in the end be more satisfactory 
to both parties than the present state cf 
things. One Uchhab Singh complained be- 
fore a Special Magistrate at Naini Tal that 
he had been slande1ed by the accused Umed 
Singh by reason of a statement made by 
Umed Sinch to the effect that Uchhab Singh 
had suffered the penalty of being outcasted 
by reason of.his social relations with one 
Lachhi who-himself wasan outcaste The 
matter had alteady assumed considerable 
proportions before it reached the Magistrate. 
Nothing else could account for the ex- 
tremely elaborate judgment in which he has 
dealt with,the matter, and although he 


describes. it asa trifling matter (he is an. 


Indian and ought to know better than I- 
do, but I think that these caste questions 
in village cominunities are, very far from 
being trifling .matters) such an agitation 
wascaused that 50 villages have been a ffect- 
ed ‘directly and hundred villages indirectly 
within a short time. It sounds more like 
the description of an incurable epidemic, 
and so serious has it become that marriege 
patties have been put under the ban. Yet 
says the Magistrate in his finding the alle- 
gation isfalse,andif that is so, it would 
seem to follow that the accused isa man 
of enormous influence, because it certainly 
is.a startling thing that by the mere repe- 
tition of a false'accusation which ought 
to be a le to be proved or disproved by 
the brotherhood without much difficulty, 
he has nonetheless been able to affect 
roo villages, The mete fact that 100 
villages are affected for good or tor- evil, 
confirms me in my view that it is really a 
public question. I can not help thinking 
that there is something out of the ordinary 
in this finding by the Magistrate,- In 
the result, finding that the accused had 
uttered a false statement, which means 
of course false to his knowledge and if 
defamatory, one of the worst turns which 
One man can do to another in the same so- 
ciety, the Magistrate sentenced him to the 
somewhat mild punishment of one month's 
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simple imprisonment. 'The matter came 
before the learned Sessions Judge of 
Kumaon in revision. Dr. Katju upholding 
in onesensetheordercfthelearned Sessions 
Judge while at the same time he asks me: 
to ignoreit and to hold that it was made 
without jurisdiction ‘because his only 
jurisdiction was te refer the question to this 
Court, hasargued that the learned Judge 
hadno right togo behind a finding of facts. 
Icannotagree with that statement framed 
in that bold way. In the ordinary course 
of things findings of fact are accepted by 
a  Revisional Cout as binding upon 
it, but revision would be an idle farce 
if the Revisional Court hed not the 
power, which has been exercised 
hundred, possibly one thousand, times 
throughout the High Courts in India, to . 
jook into the evidence for itself and see 
if these findings can be justified by what 
appears upon the record. A Revisional 
Court does not decide the balance of cre- 
dibility between two conflicting sets of wit- 
nesses Or two corflicting issues of fact 
but it, may be compelled to dissent from 
a finding of fact which is either perverse 
or has been atrived at contrary to well- 
established principles of law.. In this 
case so far as the firding is concerned, 
it does not seem that the learned Judge 
was abundantly ‘justified. He says 
that it seems that in January Uchheb 
Singh was outcasted, and Tr. M. L. Afar- 
wala for the applicants, has drawn my 
attention to a written panchayainama sipr.ed 
by several of the brotherhood, by which 
the brotherhood decided that he was out- 
caste, and did it in January, whereas the 
statement complained of made by the 
accused, was not until March. But though 
the finding of fact by the Sessions Judge 
on this documentary evidence seems prima 
faciejustified, it doesnot seem to have been 
arrived at accordirg tolaw. The leatned 
Judge ‘did not issue notice, never heard 
the complainant,and having hisattention 
drawn to this document, assumed against 
the c¢mplairant thet he had been out- 
caste, although in all human probebility the 
only reason why the complairart brought 
the charge at all wes to clear him self and 
stop these ugly statements being irade 
about him So that the order of the 
learned Judge; although in ome sense. 1a 
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an iijustice, because it overrules the 
Magistrate on fundamental issue Ot 
fact without giving the other sidea chance 
of being heard. But further, the order 
of the learned Sessions Judge meets with my 
strong disapproval on a totally different 
ground. In vulgar parlance he seems to 
have given each party a slap in the face. 
Turning to the accused the learned Judge 


has said that he did not plead justification. 


before the Magistrate, and that iherefore, 
although the statement about the com- 
plainant having been outcasted might 
be true he has non-the-less got to go to 
jail. A touch of humour isadded by tne 
fact that the accused has already gone to 
‘ail, has served the full teim of imprison- 
ment andthat what I am doing is really 
almost idle and superfluous. But I dis- 
sent totally from the proposition that ina 
criminal case an accused person is to be 
judged by how he pleads or fails to plead 
in the proceeding. Much injustice may be 
done by applying to criminal proceedings 
the precise and pedantic requirements of 
Civil Procedure. It is quite true that in 
dealing with defamation, the Peral Code 
has introduced a series of provisions adopt- 
ed partly from the old Common Law in the 
nature O defences, butit hesnot altered 
the fundemental principle of the Criminal 
Law, that the complainant or prosecution 
must prove the accused to be guilty, or 
in other words the absence of such facts 
as happen to bring the case within either 
of the defences or exceptions laid down 
in the section. There is no such 
language as pleadings in a Criminal Court. 
The subsequent conduct or statement 
of an accused person may affect his credi- 
bilitv. It cannot destroy his right, assum- 
ing him to be an innocent person, until 
his guilt has been established without 
any reasonable doubt. The view of the 
learned J udge that the accused did not pleed 
justification is in this case doubly falla- 
cious, because infact the Magistrate had 
framed an issue On that very question and 
had decided it adversely to the accused. 
But in my opinion the complainant was 
bound to prove that the statement was 
false,andturther that if it was true, it was 
not for the public good. What is for the 
public good isa question of fact, but until 
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Iam corrected I should hold thatif a person 
really was Outcasted, a statement to the 
members of the brotherhood that he was 
Outcasted, was the kind of statement con-. 
templated by the expression for the public 
good. Solong ascaste prevails, and it 
must be remembered that it is serctified 
by religious and by racial tradition going 
back for centuries and forming one of the 
fundamental characteristics of social life 
in India, anyattempt to minimise, igroreor 
brush on one side existing regulations, exist- 
ing sanctions or respect for existing decisions 
must be regarded from the Indian point 
of view as contrary to the public good. 
If itis not from the Indian point of view for 
the prblicsood,casteourht to be zbolish- 
ed. It seems to me that there is no way 
out of that dilemma, and therefore to justify 
this conviction it was necessary to hold; 
not merely that the statement was untrue, 
but that if, as the Sessions Judge thought, 
it was true that it wasa statement not 
honestly made for the benefit of the brother- 
hood. Un ortunately that does net con~ 
clude the difficulties raised by this order 
of the Sessions Judge. Dr. Katju himself, 
who appeared for the complairant to de- 
fend it, while at the same time somewhat 
illogically asking me to ignore it, pointed 
out to me that it was passed without juris- 
diction. Sttictly speaking he is right. 
On the matter coming before the Sessions 
Judge under section 435, his duty, if any 
question arose which he thought ought to 
be further deait with, was to referthe metter 
to the High Court under section 433. It 
may be said in answer to this that the 
learned Judge did not think that there was 
anything to refer, because ex parte he was 
so satisfied with the Magistrate’s order, 
But the difficulty in taking that view is 
that, as I have pointed out, even the 
learned Judge hes fallen into two tunda- 
mental errors, and One of them ise findirg 
of fact adverse to the complainant without 
a hearing. My attention has been drawn 
to the important decision in the case of 
Sharif Ahmad v. Qabul Singh (1), also 
a cese of defamaticn arda case having 
animportant bearing on the case now before 
me, in which the Chief Justice hos approved 
the following dicta of Mr. Justice Piggott. 
1) 63.Ind. Cas. 875; 19 A. L. J. 425; 3 U.P. L. 
RAJJA A. 497 22,€r. Lu) Fi 3 i 
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“It isobviously advisable that this Court 
should makeita rule of practice thet a per- 
son dissatisfied with any order or proceed- 
ing in a Court of inferior jurisdiction to 
that of the Sessions Judge or of the District 
Magistrate should, in the first instance, 
Obtain the opinion of the Sessions Judge, 
or of the District Magistrate on the matter 
in question, before invoking the jurisdic- 
tion of this Court. Sucha procedure tends 
to prevent the timeo this Courtfrom being 
wasted over frivolous or unsustainable 
applications. It also ensures the further 
advantage that, if the matter eventually 
comes before this Couri, it comes upon 
a record containing an expression 0 Opi- 
nion by a Court of superior Jurisdiction; 
such as that of the Sessions Judge or of the 
District Magistrate." "The value of that 
practice is of course entirely discounted 
if the opinion of the Sessions Judge therein 
mentioned as desirable to be laid before 
the High Court,is arrived at by an exparte 
finding. ‘The resultisthat owing to a chap- 
ter of accidents I really am unable to ceme 
to a satisfactory conclusion in this case. 
'Oae party wants me to quash the order, 
the other party wants me to ignore it. It 
struck me that I mightdeal withit by certain 
dicia and leave the accused in this case to 
repeat the slander and the compleirant 
to fight it out with him in the Civil Court, 
where the matter can be finally and more 
satisfactorily determined, but that might 
be a hardship on the parties who possibly 
ate not anxious to spend large sums on 
litication,and as they have chosen this tri- 
bunal, I thinkit more satisfactory to ensure 
that they get a full adjudication in it, 
Holding myself therefore empoweted to 
deal witn it with a tree hand, I allow the 


revision and I refer the whole matter back 


to the learned Judge to deal with the ori- 
ginal revision application made to him by 
the accused according to law a ter hearing 
both parties and going into the evidence, 
and referring any question to the High Court 
which he thinks fit to do, if ona re-consider- 
ation of the matter he should come to the 
conclusion that the conviction of the accus- 
ed was not according to law. 
Z. K. Application allowed. 
Case remanded to Sessions Judge, 
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BOMBAY HIGE COURT. 
CRIMINAL, APPLICATION FOR REVISION 
No. 48 OF 1923. 

Apt:1 26, 1923. 
Preseni — Sr Lalvbhei Shab, KT., Chief 
Justice and Mr. Justice Kajij!. 
PARSHOTTAM JAGJIVAN—PETITIONER 
VETSUS 
EMPEROR—OPPOSITE PARTY. | 
Bombay Primary Education (Distiict Munict- 
palities) Act (I of 1918), s. x (3)— Bombay District 
Municipal Act (III of 1901), s. 48 (f)—Bye- Laws 
of Surat Mwunicipatity —Byc-Law No. 4, whether 
ultra vires—- Information for purposes of census. 
Under section 48 (fj ot the Bombay District 
Municipal Act, read with section x (3) of the Bom- 
bay Primary Education (District Municipalities) 
Act, a Municipality “has power, with the previous 
sanction of the Governor-in-Counci, | to make 
bye-laws so far as they are not inconsistent with 
the Act, among other things, with reference to 
the taking of a census within the Municipal Dis- 
trict. [p. 187, col. TJ 
Bye-law No. 4 of the Bye-laws of the Surat 
Municipality is not ultra vres, and a person 
who refuscs to supply the information required 
under the bye-law is liable to the penalty provided 
in bye-law No. 5 [D 187, col. 2.] s 
Criminal application against conviction 
and sentence passed by the Sub-D:visional 
Magistrate et Surat. | 
Mr. Bahadurji, (with him Mr, M. B. 
Dave), for tke Applicant. 
Mr. S. S. Patkar, Government Pkader, 
for the Crown, 


JUDGMENT. 

Shah, Q.J.—1n ths case the pettcner 
seeks to have tke order of conviction 
against bhim revised. The accused has 
been convicted by the Sub-D.-v'tienal 
Magistrateof Surat of refus rg to furn'sh 
information required by tke Muncipelity 
under bye-law 4 framed under section 
48 (f) of the Bombay Distrct Muncipal 
Act, 1o, The Municipel'ty called upon 
the petit’oner to furnish information which 
they required with regard to children of 
school-going age and they purported to 
do so under the seid byelaw. The peti- 
tioner refused tofurnish the information. 
Consequently he was prosecuted for a 
breach of this bye-law end he was 
sentenced under bye-lew 5 to pay a fine of 
Rs. 2. 

Then he made an application to the 
Sessions Court with a view to have this 
matter referrad to thie Court. But the 
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learned Sess ons Judge decl ned torefer the 
case to th's Court. 

The presentapplication is made to this 
Corrt to have the conv’ction and sentence 
set aside; The appl cation is supported on 
two grounds. 


First, it is urged that bye-law 4 is 
invalid in so far as it requires inform- 
ation with regard to the census of children 
of schoolgoing age for the purpose of 
the Bombay Primary Education (District 
Municipalities) Act, 1918. It appears that 
in r919 tinder section 3 of the Act it was 
declared that the provisions of that Act 
would be applicable to the Municipal 
District constituted under the Municipal 
Act. The Government have framed and 
published rules under section 18 of the 
Act which confers powers upon them to 
frame such reles for the purposes of the 
Bombay Primary Education Act of 1018, 
It is urged that as the Local Govern- 
ment have got powers to frame rules 
under this Act of 1918, the Mun cipality 
cannot have any power to frame bye- 
laws under the M^n'cipal Act for the 
purpose of carrying out their oblgations 
under the Primary Education Act, That, 
however, does not appear to me to be 
right because it is provided by section 
t (3) of the Act of r918 that “it shall 
be construed as part of and supplement- 
ary to the Bombay. District Municipal 
Act, rgot, herelnafter called “the Princi- 
pal Act.” Under section 48 (f) of the 
Principal Act the Municipality have the 
power, wth the previous sanction of 
the Governor in Council, to make bye- 
laws so far as they ate not inconsistent 
with the Act, among other th'ngs, with 
reference to the taking of a census within 
the Mun‘cipal District, Bye-law 4 pro- 
vides :— 

“Whenever a census is undertaken by 
the Municipality or the Schools Committee 
every occupier of a building in. Municipal 
limits shall. on demand supply to the 
best of his knowledge andability to any 
officer authorised in this behalf by the 
Municipality all information "that such 
officer Mav require of him ether orally 
or in writing in a printed form supplied 
by the Municipality with regard to 
himselfj and all occupants of the same 
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building who are either members of of 
servants in the family &c." 

It is clear that this bye-law is framed 
SO as to Meet the requ rements of Bombay 
Act I of 19186. Under that Act read 
wth the tules tramed ty the Local 
Government under that Act it is obliga- 
tory upon the Municipality to keep a 
register of the children of school-going 
age and with a view to fulfil that obliga- 
tion it was open to the Municipality 
to frame a bye-law which would enable 
them to take a censtts of such children 
within the Municipal area, In order to 
keep such a register certain information 
would be necesseryand the Municipal'ty 
were entitled under this clause of the 
principal Act to take the power to 
demand such informat on from  perscns 
living wihn the Municipal area. The 
bye-law does not appear to me to be 
inany way incons':tent withthe principal 
Act or with the rules made by the Local 
Government uncer Act I cf 1918. ‘The 
powers of the Mtunicpality to frame Lye- 
laws under sect'on 48 of the principal Act 
are not in any way curtailed by the powers 
con'erred under section 18 of Act I of 
I9r8 upon the Local Government to frame 
rules for the purposes of the Act, I am 
unable to accept the contention rrged on 
behalt of the petitioner that the Lye-lew 
is invalid. 

The secord point urgedin support cf 
the application is that by a resoluticn 
of the Mumcipalty dated Jenuary :2, 
1922, the Act of 1918 ceased to have 
operation wtrin this Municipal aiea. It 
does not appear, however, thatthe resolt- 
tion of the Municipality rescirding the 
prior Notification of 19019 was published 
in the Local Government Gazette, nor 
does it appear to have received the 
previous sanction of the Lccal Govern- 
ment. Under section 21 of the Bemtay 
General Clauses Act (I of 1¢c4) the Muni- 
cipality would have the power of resc'nd- 
ing the Notification published in 1919 
subject to the sarction and conditiors, 
to which the first Notification was subject, 
That merns that it would Le open to 
the Municipal'ty to cancel the r-previous 
Notification with the previous sarction of 
the Loca! Government and by publication 
in the ` Locali Government Gazette as 
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‘provided by' section 3 of the Act of 
1018. It is not suggested in the course 
of the argument that the resolution of 
the Municipality.dated January 12, 1922, 
ever received the sanction of the Local 
Government:and it is conceded that it 
was never published in the Bombay 
Government Gazette. Therefore, the Act 
of 1918 was in operation inths area, at 
the date the information in queston was 
demanded from.the petitioner. This con- 
tention. also must. be disallowed, Section 
16 of the. Bombay Primary Education 
(District: Municipalities) Act of 1918, to 
which reference. has been made in the 
courseof.the argument, and under whch 
the Local Government have the power 
to cancel a.Notification under section 3 
of the Act; has no application to the facts 
of this. case. 

We discbarge the Rule. 

Kajiji, T.—I agree. 

Z. K, Rule discharged. 
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ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE NO. 379 OF 1923. 
July x9, 1923. —— 
Preseni;—Mr. Justice Walsh. 
LALLU RAM—APPLICANT 

versus l 
EMPEROR- OPPOSITE PARTY, 


that is requiredi 
ed of was done in 


hose duty itis to look after the cleanli- 

ee hate “the streets, sees anybody easing himself 

in a public place or street he is sure to be annoy- 
d. fp. 188, col.2.] . 

i pte reference made by the Sessions 

Judge, Gha ziput, dated the oth of July 


ub K. Varma, for the Applicant, 
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JUDGMENT:— This. case has been 
Telerred to the High Court really for 
the decision of the question whether 
it is necessary, in order to establish 
a charge of comrritting a nuisance in 
a public place to the annoyance of resi- 
dents or pessengers in the locality, to prove 
that sometody wes annoyed. The Act 
certainly says so, end I do not see how 
anybody can seriously doubt it, But 
annoyance to one person is sufficient, and 
even annoyance itself is a question of 
degree, and if a public servant, like a 
Municipal employee whose duty it is to 
look. after the cleenliness of the streets 
sees. anybody eesing himself in a public 
plece or street he is not unlikely to be 
annoyed. When you come to think of 
it, it is his business to be annoyed. He 
ought to be annoyed. A person trying 


to keep the streets clean who sees anybody . 


easing himself, would be very wrong if 
he was notannoyed, Infact his employers 
would have every right to be annoyed 
with him, if he was not and, therefore, if he 
reports it in his officiel capacity and gives 
evidence of the act, itis a reasonable in- 
ference to draw that he wasannoyed. Whe- 
ther the jamadar in this particular instance 
attempted to define and put into precise 
language the degree of annoyance which 
he felt, does not appear, because the case 
was summarily tried. But it is reasonable 
tosuppose that he was very much annoyed, 
and that if he was pressed on the question 
he would have said so. It turns out that 
between the offender and the jamada v there 
has been a terrible feud about the refusal 
to sell cloth on credit, and the 4jamadar 
according to the defence, harboured feel- 
ings of anger and indignation towards the 
offender. When one comes to picture the 
scene, if it is correct that in the 
course of his patrolling the streets in 
the interests of health and cleanliness this 
jamadar, armed with the authority of the 
law, saw this individuel, against whom 
he had this grudge, committing an act of 
nature in one o^ the very places which was 
calculated to injure the public interest 
which the jamadar had to look after, one 
can imagine that his annoyance was very 
great indeed. It has not been found to 
be fictitious annoyance or mala fide, but the 
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Magistrate has found that the case has been 
proved. I must assume that he meant 
what he said and that he was satisfied 
that the jamidar w.-s sufficiently 
annoyed. I agree with the Sessions Judge 
that the matter is of importance, but it 
seems to me to have been hardly worth 
while referring it to the High Court, because, 
although every one must agree with the 
Sessions Judge that an ordinary person 
would consider the act objectionable, 
it is impossible to say, when the section 
‘requires theact to be one done to thes nnoy- 
ance of the public, thatannoyance must not 
be proved. But it is sufficient if one per- 
son isannoyed, and as theact complained 
of can hardly be proved except by some per- 
son who comes forward to complain, the 
annoyance .is almost necesserily involved 
in the complaint, It, therefore; comes to 
this, that all that is required is that the act 
. was done in such a way as to annoy a per- 
son who com;l.ined of it, The proceeding 
in the Court below before the Sessions 
Judge was revision, and I am not at liberty 
to consider any point really except that 
referred to me, Mr. Kamlakant Verma 
has also contended thata drain by the side 
of the road does not come within the des- 
cription contained in the Act of an open 
place. That isa question of fact. It was 
not raised in the Court below, and presum- 
ably a drain by the side of the road is not 
only inan open place but ina thoroughfare, 
which is sufficient, It would appear that 
there must have been an open place to en- 
able the jamaday to see the offence. I 
merely, therefore, hold that the conviction 
was one according to law, and I direct the 
record to bereturned to the Sessions Judge. 
Z. E. Record returned, 
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BOMEAY HIGH COURT. 

CRIMINAL APPLICATIONS FOR REVISION 

Nos. 55, 58 AND 59 OF 1923. 
May 30, 1923. 
Present -—Sir Lallubhai Shah, Kt., Chief 
Justice, and Mr. Justice Kajiji. 
In re RAMBHARTHI HIRABHARTHI 
——A PPLICANT, 

Penal Code (Act XLV of 1860), ss. 4, 182, 
193, 211—Oaihs Act (X of 1873), ss. 4, 14— 
Extva-evritorial juvisdiciion—Offences committed ‘by 
Indiam subject in relation to proceedings in Foriegn 
Courl— False information—Perjury—False charge 
—Trial in Bruish India—Court in Native Slate 
whether "Court — Jurisdicnon. 

Section 4 of the Penal Code confers certain 
extra-territotial jurisdiction in respect of acts com- 
mitted outside British India by certain classes 
of persons including the Indian subjects of His 
Majesty : but it does not affect the nature of the 
act for which they are liable. The act alleged 
must amount to an offence punishable under 
the Code. [p.191, col. 1] 

There is no provision in the Penal Code which 
constitutes it an offence to lodge a false complaint 
in a Foreign Court or to give false evidence be- 
fore such Court where the oath is not adminis- 
tered under the provisions of law in force in 
British India, but under the law of that State in 
relation to proceedings before that Court, 
[p. 191, col. z.] 

Though the Oaths Act extends to the territories 
of Native Princes and States in alliance 
with His Majesty so far as regards the subjects 
of His Majesty, a Court in a Native 
State cannot be treated as a Court within the 
meaning of sections 4 and 14 of the Act, in re- 
lation to proceedings which were held before 
that Court entirely under the law of that State, 
and which had nothing to do with any proceeding 
in British India or under the law in force in 
British India. [p. 191, col. 2] 


While perjury before the Court of a Native 
State by an Indian subject of His Majesty would 
be as objectionable as perjury before a Court 
in Brit sh India, itis not pun shable under sect on 
193 of the Penal Code, where it is committed 
in a Foreign Court in relation to entirely foreign 
proceedings, [p. 191, col. 2. i 

The criminal proceeding and false charge with- 
in the meaning of section 211 of the Penal Code 
mean proceedings and chatge in British India, 
where the Penal Code is in force; criminal proceed- 
ings taken anda false charge made before a 
Court in a Native State are not within the scope 
of the section. [p. x92, col. x.] | e 

Cr.minal applications against .an order 
passed by the City Magistrate, Surat, 

Mr M. B, Dave, for the Applicant, 

Mr, Ratanlal Ranchhoddas, ior Mr. H. 
V. Divatia, for the three Opponents. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 
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JUDGMENT.—The applicant, who is the 
original complainant, filed information in 
the Court of the City  Magistrale cf 
Surat against the opponent in each of 
these thre applications charging him 
with offences punishable under sectious 
182, 193 and 211, Indan Penal Code, 
or some of them. The acts complained 
of, viz., the giving of false information 
to a public servant, the giving ol false 
evidence and falsely charging the com- 
plainant with an offence, were all com- 
mitted at Vyara, in the Baroda territory 
and before a public servant or the Court 
of the Baroda State at Vyara. The 
complainant and the accused in these 
cases are Native Indian subjects oi His 
Majesty. They had gone from Surat to 
a place of pilgrimage called Unam in the 
Buroda territory in connection w.th the 
annual fair held there in April 1921. 
The accused Nagindas is said tu have 
entrusted his ciothes with certain articles 
including cash to the complainant there, 
The said accused prosecuted the com- 
plainant inthe Vyara Court of the Baroda 
State on a charge of criminal breach of 
trust punishable under the renal Code 
of the Baroda State in connection w.th 
the said entrustment, and the accused in 
the two companion cases gave evidence 
against the complainant; but the com- 
plainant was acquitted. It is in connec- 
tion with these proceedings that these 
accused persons are said to have given false 
information and false evidence and to 
have made a false charge in the Court of 
that State. 

The complainant is stated to have 
obtained the sanction of that Court 
as reqt:red by the rules of procedure 
in that State for prosecuting these 
accused persons in respect of the offences 
as constituted by the said acts punishable 
under the Baroda law. The parties are 
Indan subjects of His Majesty and 
ordinarily lve in British India. The 
complainant seeks to: prosecute the ac- 
cused in Britisn India in respect of the 
acis committed outside Br, sh Inda. 
Though at the date of the complaints the 
necessary certificate of the Political 
‘Agent under section 158, Criminal Pro- 
cedure Code, was not obtained, the com. 
plaimant hae subsequently obtained it, 
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The learned Magistrate made the following 
order on December 22, 1922:— 

"Return io the complainant for pre- 
senting the complaint before the proper 
Magistrate, as the offence has been com- 
mitted completely within Baroda State 
limits: section 201, Criminal Procedure 
Code,” 

1t does not appear as to whether the 
learned Magistrate made this order simply 
because no certificate under section 188, 
Criminal Procedttre Code, was produc- 
ed or he made it as no offences 
punishable under the Indian Penal Code 
were disclosed Weare now informed by 
the Government Pleeder that the order 
was made as no certificate under sect:cn 
188, Criminal Procedure Code, was pio- 
duced at the time. The complarant 
applied to the Sessions Court fora revision 
of this Order. By this!ime he had cb- 
tained the necesssary certificate under 
section 188. The Sessions Judge was cf 
Opinion that in view of thecertificate ur.der 
section 188,the complaints could be pro- 
ceeded with but he declined to interfere as 
he thought that he had no jurisdiction to 
revise an Order under section 201, Criminal] 
Procedure Code. Accordingly he d:smissed 
the applications. The  compla' rant has 
now 2pplied to this Court to have the 
order of the Magistrate returning the com- 
plaint set aside and for ə direction that 
thecomplaint as originelly filed be  pro- 
ceeded with. Ii the only difficulty in the 
way of the applicant was the absence of 
the certificate under section 188, Criminal 
Procedure Code, at the date of the com- 
plaints, we shouidallow these applications 
as the certificate has been obtained sub- 
sequently. But there is a fundamental 
difficulty in his way. 

On the factsas alleged in the com;Jaints 
the questionis whether any offence punish- 
able underthe Indian Penal Code is dis- 
closed. 1f no suchoffenceis disclosed, it 
is obvious that we cannot properly direct 
thecomplaints to be proceeded with. ‘This 
question was not raised in the lowerCourts 
and doesnot appear to have been considered 
by them. As itarises, however, on the al- 
legations in the complaint we cannot ignote 
it. We considered ít desirable to ask the 
Goverment Pleader to appear and we have 
now heard full arguments on behalt of the 
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Crown, the complainant and theaccused on 
the intetesting question whether the acts 
alleged tohave been committed by the 
accused at Vyara are punishable under the 
Indian Penal Code. Iam of Opinion that 
these acts do not constitute any offence 
punishable under tle Indian Penel Ccde. 
Section 4 of the Indian Penal Code is 
- relied upon as showing thet the provisions 
of the Code apply toany offence committed 
by any Native Indian subject of His 
Majesty without and beyond British 
India and that the word ‘offerce’ 
includes every act committed ouiside 
British India which, it ccmmitted in 
British India would, be punishable urder 
the Code. Tiis section provides that any 
Indian subject of His Majesty is liable to 
bc punished for an offence punishableunder 
the Code committed outside British India 
and that the ‘offence’ includes any act com- 
mi ted outside British Ind? which would 
be punishable under the Code if commit- 
ted in British India. It gives certain exira- 
territoria] jurisdiction in respect of acis 
committed outside British India by certain 
‘classes of persons including the Indian sub- 
jects of His Majesty: but it does not affect 
thenatuie of the act, The act alleged 
mustamount to an offence punishable under 
the Code. There is no provision in the 
Code which constitutes it an offence 10 
lodge a false complaintin a Foreign Court 
or to give false evidence before such Court 
where the oathis rot administered under 
the provisions of law inforce in British 
India, but under the law of that State in 
relation to proceedings belore that Court, 
All the acts attributed to the accused are 
said to have been done either before the 
Police Officer or the Court at Vyara with 
reference to proceedings which were held 
according to the law ot the Baroda State. 
For instance, in this case, nO offence under 
section 182, Indian Penal Code, can be 
made out as it is not suggested that false 
information wasgiven toa ‘public servant’ 
asdefined by theIndian Penal Code, quite 
apart from the consideration that it was 
given without and beyond British India. 
As regards the offenee under section 193, 
Indian Penal Code, it is not suggested thot 
the accused were legally bound by oath, 
d, e„ oath administered under the provi. 
gious of Jaw in force in British India orby 
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any express provision of law, 4, e. law in 
force in British India, to state the truth 
before the Vyara Court. "The provisions of- 
the Indian Oaths Act cerrot apply to the 
statementsin question. We have consider- 
ed the provisions of sections I, 4, 5 end 14 
of the Indian Oaths Act as bearing on this 
queston. Though the Act exterds to the 
territories of Native Princes and States in 
alliance with His Majesty sofet as regards 
the subjects o: His Majesty, the Vyara 
Court cannot be treated as a Court within 
the meaning of sections 4 and 140f the Act, 
in relation to proceedings which were held 
before that Court entirely vurder the law 
of that State, and which had nothing to 
do with any proceedingsin British India 
Or under the law in force ín British Ind a. 
The oaths were administered to the accused 
persons as witnesses by the Vyara Court 
under the law obtaining in the Baiocda 
territory. While perjury before that Court 
by an Indian subject of His Majesty would 
be as object.onable as perjury belofte a 
Court in British India, itis not punishable 
under section 193 0f the Indian Pena} Code, 
when itis committed in a Foreign Court in 
relation to entirely foreign proceedings. 
As to the charge under section 211, Indian 
Penal Code, the accused Nagindas is said 
to have instituted criminal proceedings et 
Vyata against the complainantand to have 
falsely charged him before the Vyara Court. 
The criminal proceedings and false charges 
contemplated by section 217 must mean 
proceedings instituted and charges mede 


. according to the provisions of criminal law 


in force in British India. The secticn 
occurs in a Chapter ielating to offences 
against public justice which unde1 the Indian 
Penal Codemust mean public justice in 
British India unless it is expressly otherwise 
provided. 

In thecourse of the argument it was 
conceded that it would be difficult to make 
out any offence punishable under sections 
182 and 193; but it is contended that the 


expressions “institutes any criminal 
proceedings" and “falsely charges" 
in section 211 are general, and sheuld 
be interpreted as including criminal 


proceedings and false charges before a 
Foreign Court like the Vyara Court, 
No authority is cited in support of 
this pioposition: and on general rules of 
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construction it seems to us that the crimi- 
nal proceedings and false charges within 
- the meaningof section 21r must mean pro~ 
ceedings and charges in British India, where 
the Indian Penal Code is in force, though 
itis conceivable that a person may be able 
to institute such proceedings or make stch 
a charge while he is actually in foreign 
territory, ‘The criminal proceedings taken 
and the false charge made before the 
Vyara Court arenot within the scope of 
the section. 

We have not ove1ilooked the fact that the 
complainant alsoisan Indian subject of 
His Mijesty,and that the offence of criminal 
breach of trust charged against him before 
the Vyara Court would be an offence 
punishable under the Indian Penal Code in 
virtue of the provisionsof section 4 of the 
Code. But that fact does not alter the 
nature of the proceedings before the 
Vyara Court nor doesit affect in any way 
the nature of the acts alleged again:t the 
accused in the present proceedings. 

No other provision of law has been 
referred to as justifying these proceed- 
ings before a Magistratein British India 
On theallegations in the complaint. 

We cannot, therefore, order these cóm- 
plaints to be further proceeded with, 

We discharge the Rules, 

2. K. Rules discharged. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


CRIMINAL REFERENCE NO. 9 OF 1923. 
March 13, 1923. 
Present :—-Mr. Dalal, A. J. C. 
'  EMPEROR--COXMPLAINANT 
Ver sts 
. SARJU PRASAD-—-ACCUSED. 
- Criminal Irial —Conviction -under repeaksd Aci 
~-Offence punishable under repealing Act as well 
—Censicion, legality of. 
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The fact that a conviction is recorded under an 
Act which has been repealed dis not vital and 
does not vitiate the conviction, if ihe offence is 
pun shable under the repcaling Act as well. 

Case reported by the Sessions Judge, 
Gonda, under section 438, Criminal Pro- 
cedure Code. 

The Government Plea der, for the Crown. 

Mr. H. K. Ghosh, for the Accused. 

JUDGMENT,—There isno reason toin- 
terfere with the order of the Deputy 
Magistrate. Theléarned Sessions Judge 
appears to have made this reference 
under a misapprehension. It is certain 
that the applicant Sarju Prasad’s license 
for the vending of pcisons was 'cancelied 
in 1922. The first order was passed by 


. the District Magistrate on 13th January 


in the belief that the licedse for 1022 
had not been issued to Sarju Prasad. 
He ordered that the license shall not 
be renewed fcr i922. The Police then 
pointed out that the license fo: 1922 
had already been issued to hin where- 
upon, on i9th Janu.:ry 1922, the District 
Magistrate ordered the cancellation cf 
the license. Clearly, therefore, the posses- 
sion ot poisons 5 Sarju Prasad’ on 
22nd November 1922 was without a 
license and punishable under section 6 
(1) (a) of Act XII of rgi9. The Deputy 
Magistrate overlooked the fact that 
Act Iof 1904 had been replaced by 
the Poisons Act of 191g and recorded 
a conviction under the Act of gig, 
This error, - however, is not vital and 
does not vitiate the conviction recorded 
by the Deputy Magistrate, As I have 
pointed out the applicant was liable to 
punshment ‘under the Act which is 
operative: at present. The record shall 
be returned. 


N.H; E 
Record -veturned. 
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IMPERRIAT, TOBACCO CO.; LUD, V, ALBERT BONNAN, | 


CALCUTTA HIGH COURT. 
APPEAL, FROM ORIGINAL CIVIL No. 100 
oF 1922 IN Suit No. 16ro 

| OF 1942. 

| April 10, 1923. 

Present:—Sir Lancelot Sanderson, KT.; 
Chief Justice, and Justice Sir Thomas 
Richardsen, Kt. 

IMPERIAL TOBACCO COMPANY, ID. 

—~PLAINTIFFS—APPELL ANTS 
UETSU S 
ALBERT BONNAN AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

‘Trade mark — Law applicable — Assignment 
of trade mark—Manufacturer reserving yeh? of 
manufactuve— Right of sale, assignment  oj— 
Exclusive sight of sale—Reputation im goods— 
Passing-off action—Common Law vighi — Injunction. 

In India there is no system of registration nor 
is. there any provision for a statutory title to a 
trade mark, so that the tights in respect of trade 
marks must be determined in accordance with the 
principle of the English Common Law. [p. 198, 
col, 2; p. 199, col. r.] 

British American Tobacco Company Limited 
v. Mahboob Bux, 7 Ind. Cas. 279; 38 C. 110 at 
p. 117; 15 C. W. N. 280, referred fo. 

A trade mark is a mode of warranting the 
origin of the goods, to which it is attached, or 
their trade association, and it is of the essence 
of a trade mark that its representation should 
be true, In this is to be found the true test of 

the assignabili.y of a trade mark. [p. x99, col. x.] 

The title to a trade mark cannot be assigned 
or devolve in gross, but unless the mark con- 
notes a personal connection between its original 

| owner and the goods in connection with which 
itis nsed, it may be assigned and transmitted 
with the good-will of the business in Snch 
goods. It cannot be assigned when it is divorced 
from its place of origin, or when in the hands 
of a transferee it would indicate something differ- 
ent to whatitindicated in the hands of a trans- 
feror. [p. 199, col 1; p. 200, col. 1.] . 

Singer Manufacturing Company v. Wilson, (1875) 
8 Ch. D. 434 at p. 455; 45 L. J. Ch. 499; 34 D- 
T. 858: 24 W. R. 1023 and Pinto v. Badman, 
(1891) 8 Pat. Cas. x81 at p. 194, referred to. 

A passing-off action is one in which the plaint- 
iff alleges that the defendant is injuring him 
in his property by wrongfully intercepting trade 
which, but for the defendant’s wrongful acts, 
would come to the plaintiff in his business. ` It 
is au action in which the plaintiff alleges that 
the defendant so gets up his goods as _ that 
the public, intending to buy the plaintiff's 
goods, ateinduced to buy the defendant’s goods, 
in the belief that they are buying the plaintiffs 
goods, The plaintiffs goods need not be goods 
manufactured by the plaintif. They may be 
goods which he purchases, of which he im- 
ports, or otherwise acquires and which he seils 
under some ‘get-up’ which conveys that they 
are goods which, whether made, imported, or 
sold by him, catry with them the advantage 

a 3 
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of the reputation that the nlaintiff is responsible 
ie their quality or their character. [p. 197, 
col. r] 

The doctrine cf passing-off cannot be so extended 
as to say that, where the sole representation is that 
the goods ate the goods of a particularmanvfacturer, 
it should be held that that carries with ita re- 
presentation that they have ecme through any 
particulat charnel: or, putting ft conversely, 
that any one who is injured by the passing-off 
of goods as the goods of the third party can 
brine -n action, fp.ro8, col 2.) 

Devt Masufaciurine Combony Limited Y. 
C. DeTrey & Co, (1012) 3 K. B. 76 at pp. 87, 
88: Bi L. T. K. B. 116: 107 L. T. 1113 20 R. P 
C. 617; 28 T. L. R. 4af; relied on. 

A mannfacterer, while reserving the rintt to 
manvfactnre and sell his goods witt their well- 
-efablished ttade mark, cannot assign the sole 
Tight ta sell three goods in any partiericr place 
so as tn enable the -vrebaser fo restrain mem terg 
of the rublic from selling in that plece goods 
which the manufacturer himself has manyfac- 
tured and sold to them withont any restriction 
upon their sale in that place. [p.200, col. 23 p. 
201, col. 1.) 

The mere fect that a seler bot: poprlarised 
cettcin cords dres vot prevent others having 
the seme goods from follewire Him irto the same 
market and competing with him there, where 
the reputation of the goods is the rerutatior 
of the marufactnrer and not of the seller. fp, 
204, col, r.) 

Arneal from the judrment of Mr. Jrsetice 


Pearson. 
Mr. L. P. E. Pugh (with him Mr. W. 

W. K. Peve\, for the Appellarts. 
Mr, Lenefor? Jemes (with him Mr. F. R. 

Surita), for the Respor dents. ml 


JUDGMENT. 

Sanderson, C. J.—This is an appeal 
from the judement of my learned brother 
Mr. Justice Fearson which was delivered 
on the 18th of July 1922; whereby he 
dismissed the plaintifi’s suit. | 

The suit was brought for a declaretion 
that the plaintiff Company was the sole 
owner in India; Burma end Aden of a 
cettein brand, trade mark, trade roere, 
coverre, wrerret or fhe! ard ite rere 
W.T.and H.O. Wilts ,ardthet the rtriet. 
iff Comranr wee coplet erts pitt ty 
the eed limite fo the eyrireive eelt pf 
neer thereo’ erd tke! ‘to prie cat re 
titled to import irto epi cell iy Ty (e. 
Borma 2nd Aden tobscco ard cicereffec 
beating, ot contained in tres, bores, rartkete 
covetlnes. wrappers of labele or other 
receptacles bearing, the said brand; trade 
mark; “4. trade name; covering; wrapper or 
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label or the sáid name. The plaintiff 
Company also asked for en irjunction 
and dameges against the detendants. 

The trade mark brand and names are 
desctibed in paragraph 6 of the plaint, 
anda specifnen of (hé wrapper ot coverirg 
used by the plaintih Company is Exhibit 
A which is to be found at page 243-A of 
the paper book. A specitten of the 
wrapper or coverng on the cigarettes 
imported by the defendant is to bel ovid 
at page 245-A of the paper-book ana is 
merked Exhibit C. 

There is no dispute es to the main facts 
ot the case, and they may be taken.trom 
my.learned brother’s judgment at peges 
25I and 257, as follows— 

“The cigarettes  menufactured by W. 
D. and H. O. W Ils.o Bristol and London 
were very well kn own in the English market 
end were known in India lorg beore 1902 
by which time they həd acquired a very 
high reputation in the Indian mérket 
also. One ot their brands was the ' Gold 
. Eleke’ brand used on cgerettes menu- 
factured by them from Virginian tobacco. 

"In 1902 there was a fight between the 
large American and English tobacco cor- 
cefns or combines, the upshot of which 
was that they came to an airengement 
among themseives :— he Imperial To- 
b cco Company of Great Britian and 
Ireland was thence orward to confine 
its tr de to the British Isles, ond the 
American Tob cco Compa ny to America 


while the Brit sh ame ican: Tobacco Com- ` 


pany, Limited, was formed to carry on 
the tr de throughout’the rest of the world, 
using the same marks and manu acturing 
in Eng and or America. The import tion 
and sa ein India was in the first instarce 
le tin the hands ot a Company cal ed the 
British American Tobacco Company 
(Indie), Limited. 

“In yoro the Imperial Tobacco Company 
of India Limited, the present plaintiff, 
was formed to take over the Irdian busi- 
ness {rom the last named Company, and 
has since been importing and selling ‘ Cold 
Flake’ cigarettes, as well as others of W. 
D. and, H. O. Wills brands. Nirety per 
cent: ol its shares are held by the British 
American Tobacco Company. 

“These ‘Gold Flake’ cigarettes wete 
at first, about 1907, imported to India 


- 
wx 
aly ng 


in tins of 50, since r9rir they have been 
imported also in paper-peckets of 16, 
the cigarettes being inveriably neru- 
factured in England. The plaintif Con- 
pany hasalso factories of its own in India, 
et one of which, at Bargalore in Sctihern 
India, it manufactures from Virirja 
iobacco, imported for the purpose, a 
cicatette whichis pleced on the naiket 
in tins of 50 and packets of rc as ' Gold 
Flake’ Magnums, ihe ‘Gold Fleke’ label 
and get-up being used with the addition 
thet they are made ‘in Irdia.’ 

“ Between J910 8nd 1922 the imports 
of ‘Gold Flake’ cigareites into India 


by the plaintif Company amounted to’ 
128,000,000, in the tins of 50 and to 
8,770, oco, in the packets of 10. Of these 


last, however, some 7,043,000 were im- 
ported in a single year Igig, and were 
larzee y exported again io Mesopotamia 
and other places for AIT Use. 

* Sothat, with allos: ce made for that, 
the proportion of importsend sales o: the 
packets is extiemely small as comge:ed 
with ihe tins." 

Or the rst September 1910 em agree- 
ment was made between the British Ameri- 
can Tobacco Company, Limited, therein 
celed the British Amet’can Conrery, 
the British americen Tobecco Conyery, 
(India), Limited, therein called the 
“Indian Company,” and the pleintiff 
Conipa nv callcd the "Imperie] Company.” 
The recitals were as follows — 

‘Whereas the British American Tobecco 
Company heve for some time past carried 
on the busiress of  manufectvreis of 
tobacco and its products for India Burma 
and Aden end elsewhere and aie the owners 
of the good-will and trade marksin various 
parts of the world including India, Burma 
end Aden And Whereas the British Ameri- 
can Company have agreed fo sell ard the 
Imperial Company have agreed to pur- 
chase the business g ood-willandtrade marks 
now owned by British American Com- 
pany in India, Burma end Aden for the 
sum of one million five hu: dred thousand 
(Rs. 1,500,000) rupees And Whereas the 
Indian Company have for some time past 
carried on business ,in India Burma srd 
Aden as sellers and distributors of the 

products of British Americen Company 
and others And Whereas the Indian Com-: ' 


Vol. 57) 


INDIAN CASES, 


199 


IMPERIAL TOBACCO COs; IID; D, ALBERT BONNAN. 


pany have agreed to sell and the Imperial 
Company have agreed to purchase the 
business end good-will and trademeiks 
now owned or used by the Indian Com- 
pany torether with the furniture in the 
various offices or depots.” 

And the material cl^uses were :— 

"I. British American Company hereby 
sells and the Imperial Company hereby 
purchases for the sum of one millior five 
hundred thousandrupees ‘Rs. 1,500,000):— 

"(a) All those the good-will business 
rights and other assets in connection with 
orappertaining to the business of British 
American Company in India, Burm? 
and Aden and the brand of brands trade 
ma rgs or trade names in correction there- 
with formule the recipes of preparation 
treatment and manufacture and in parli- 
cular the sole right and titleto use in India 
Burma -and Aden the name of British 
American Company and the naires of 
firms and companies acquired by British 
American Company heretofote and used 


by them in connectior with their 
business in and for India Burma 
and Aden. The Imperial Company shall 


further be entitled to the redemption 
fund set up by British American Company 
against the liability to redeem coupons 
and the Imperial Comp:ny slall assume 
and take over the liability to redeem’ 
stich cottpons as and when they become 
due ot redeemable. 

"2. he India Company hereby sells 
and the Imperial Company beicby pur- 
‘chases :— 

fa) The good-will business rights 
ot other esserts in connection with or ap- 
pertaining to the business of the India 
Company in India Burma and aden aud 
the brand or brands trade marks or trade 
names in connection therewith foinule 
and recipes of preparation treatment 
and manufacture and in particular the 
sole right and title to use in India Burma 
and Aden the name of the India Com- 
pany and the leases and tenancies of 
the buildings acquired by the India Com- 
pany ard al rights and interests thete- 


in. 
“2. The Imperial Company undertakes 
and agiees with the British American Com- 
‘pany as follows :— 
“That they will while they or any com- 


pany or fitm in which they may have a 
costiolling interest are carrying on the 
business of manufactniing goots of the 
class required they or either of them will ' 
supp y British American Company (on terms 
to be agreed upon) with such of the manu- 
factuted goods as British American Com- 
pany shall require foi consumption outsids 
India, Burma and Aden. 

'" That they will not at any time either 
solely or jointly of asa manager or agent 
of any other peison of persons company 
ot fiin or as a shareholder in any other 
company or otherwise be engaged or con- 
ceined in the business of a manufacturer 
of of in any dealing ot tiading in tobacco 
or its products or tobacconists’ goods 
beyond the limits of India, Burma and 
Aden unless et the reqrest 01 with the 
consent of British American Company. 

“The Impeniai Company will not, nor 
will any firm o1 firms over which they 
shall have conttolling interest, without 
the consent in wiilipg of the British Ameti} 
can Company use ény of the tiade marks 
brands or other rights or licenses deelt 
with under this agreement upon or in 
copnection with any goods except such 
goods be as nearly as circumstances permit 
of similar nature wheteon or in connection 
wherewith the same ate now or may 
trom’imetotime be used by British Ameri- 
can Company outside India Burme and 
Aden. : 

"4. The British American Company uns 
dertakes and agiees with the Imperiel 
Company es follows :—- 

“That they will from time to time 
supply the ordets of the Imperial Company 
andany company or firm in which Imperial 
Company skall heve a controlling interest 
altfoods for the time being manufactured 
by British American Tobacco Company 
outside India, Burma end Aden reason- 
ably required by Imperial Company for 
consumption in India, Burma and Aden 


and to charge therefor such. a price as 


shall be agreed upon between them from 
time to time. 

“That they will not save as herein 
eXcepted and save as shareholders'in Im- 
peria Company or their successors or 
any company or firn in which they shall 
kve a controlling interest carry on business 
in Indis or Burma er Aden either solely 
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or jointly with or as manager or apeht 
fot any other company or person or persons 
or directly or indirectly carry on or be 
engaged or concerned or interested in 
the business of manufacture or in any 
dealing or trading in tobacco or its pro- 
ducts or tcbacconist’s yoods within Indie, 
Burma and Aden (except as shareholders 
in Peninsular Tobacco Company Limited 
or their successors or assigns or except 
asmay be permitted by the Imperial 
Company) and except that nothing 
herein shall prevent British American 
Company from being shareholders in any 
company exporting goodsto Indie, Burma 
or Aden provided that (subject to any 
existing obligation) British American Com- 
pany shall use their best endeavours to 
procure the Imperial Company as agents 
in Indie Burma and Aden tor the sale of 
any such goods there. 

“6. The India Company hereby under- 
takes and agrees with the Imperial Com- 
pany that they will not save as herein 
excepted carry on business in India or 
Burma or Aden either solely or jointly 
with or as managers or egents for any 
other company Or person or persons Or 
directly or indirectly carry on or be 
engaged or concerned or interested in 
the business.of manufacture or in any 
dealing or treding in tobacco or its 
products or tobacconists’ goods within 
India or Burma or Aden. 

"x3 Each of the parties hereto shell 
enter into execute and do any further 
assurances or anything necessary for the 
carrying out of this agreement.” 

‘On the rth of April 1922 there was 
an Indertute executed. The parties to 
that Indenture were the British American 
(Tobacco Company Limited ‘called “the 
vendors") of the one part end the 
Imperial ‘Tobacco Company of India 
Limited (called the purchasers) of the 
other pert: and, it was recited that 
‘“‘Wherees the vendors sometime since 
agreed to sell and the purchasers egreed 
fo purchase the seid business carried on 
by the vendors in India Burma together 
with the trade marks used therein, but 
no specific assigrment of the good-will 
ot the said business and the said trade 
marks has been executed and whereas 
the consideration for the seid sale wes 


the sum of one million five hundred thousand 
rupees the receip: of which the vendors 
hereby acknowledge and whereas the. 
purchasers have requested the vendors 
to execute this assif ament forthe purpose 
of effectuelilv vestirg in the prrckesers 
‘the said good-will and trade marks: Now 
this Indenture witnesseth that in pursuance 
of the said agreement and for the considera- 
tion aforesaid the vendors hereby assign 
unto the purchasers all that the good- 
will of the business of the vendors so as 
aforesaid carried on by them in India 
and Burma together with aj] trade marks 
used in the said business and more parti- 
cularlv those recistered by the verdors 
at Caleutta and Rangoon and referred 
to in the schedule hereto to hold the same 
unto the purchasers and their assigns 
ebsolutely.” This deed wes put in evi- 
dence though it was not pleaded: end; 
it may be noted that the “Indian Com- 
pany” was not a paity to it. 

In r9r9 the British American Tobacco 
Company, Limited, made cirarettes in 
peckets in large numbers for the Pritish 
Atmv Canteen euthorities. They were cál]- 
ed “Gold Fleke" cirarettes and bore a 
label with Wills mark similar to the Je bel 
used by the plaintifis except for a notice 
at ihe end of the packet. The difference 
between the two lebels was as follows: 
In the case of the foods imported and 
sold by the plaintiff Company there was 
at the end of the packet in smal] print. 
‘This label is issued bv the Imperia] To- 
bacco Gompany of India Limited’ (Here 
is the Star trade mark) * successor in 
Indie to W. D. and H. O. Wills. Cigarettes 
mede in England." On the cigarettes 
which were menutactured by the British 
Americen Tobacco Company and which 
were afterwards imported into India bv 
the defendant were these words in small 
print., ‘‘Established bv W. D. and 
H. O. Wills, Bristol and London, British 
American Tobacco Company Limited” 
(Here is the Star trade mark), ‘‘ Bristol, 
London, liverpool and Virginia sucessor 
mede temporarily in U.S, a.” 

Sometime in1g2z some of these cigarettes 
were soldin Englard by the Army Canteen 
authorities and the defendant purchesed 
a large quentity in packets. The only 
restrictions placed upon tthe. defendert 
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at the time of his purchase from the Army 
Canteen authorities was that he was not 
to sell them in Great Britain. He elleged 
that he was to be at liberty to export 
them wherever he liked. 

The cigarettes were genuine 
Flake” cigarettes 
American Tobacco Company, îi. e., the 
Company which made cigarettes for the 
plaintifs; they bore the Gold Fleke lebel, 
the Gold Flake get-up, and were menu- 
factured of the same quality of tobacco 
as those made by the British American 
Tobacco Company for the plaintifis. 

The defendant offered to sell the cigarettes, 
which he had purchased, to the British 
American Tobacco Company. ‘They, how- 
ever, declined to buy them and the de- 
fendant in February 1922 imported a lage 
quantity of the cigerettes into India. 

The defendant had purchased the ciga- 
Tettes at a bargain price and this enabled 
him to place them on the market in India 
at a price which was considerably lower 
than the ptice at which the plaintiff Com- 
pany sold similar Gold Flake cigarettes. 

The plaintifs discovered that Gold 

' Blake cigarettes were being placed on 
the market in India, endthat the defendant 
had imported them; and, in May 1922, 
the plaintiffs filed this suit claiming the 
reliefs to which I have already referred. 

The plaintiffs alleged two titles the 
first a proprietary title to the exclusive 
use in India, Burma and aden of the trade 
mark and name of W. D. and H. O. Wills, 
derived from British American ‘Tobacco 
Company and the British American Tobacco 
Company (India), and the second an inde- 
pendent title in the plaintiffs themselves, 

‘alleging that the trade mark and name 
rererred to the origin of the cigarettes 
andthe importation thereof by the plaint- 
iffs. 

Both of these titles were disputed by 
the defendant. 

The learned Judge in his judgment dealt 
in the first place with the second contention 
of plaintiffs, viz, “the allegation that 
the get-up of the Gold Flake label used 
in coanection with the sale ot cigarettes 
in India indicates to the purchasers and 
coasumers that the goods sold under the 
label are goods imported by the plaintiff 
Company; that the defendant's goods if 


* Gold 


made by the British ' 


placed on the market are calculated to 
deceive purchasers and consumers into 
the belief that in buying the goods of the 
defenda nt, they are buying goods imported 
by the plaintih Company." No criticism ' 
upon this statement of the plaintiffs’ case 
has been made, and it is in accordance 
with the description) of sucha claim given 
by Buckley, L. J., in Dental Manufacturing 
Company, Limited v. C. De Trey & Co. 
(1). “A passing-off action is one in which 
the plaintitt alleges that the delfenaant 
is injuring him in his property by  wiorg- 
fully intercepting trade which, but ior 
the defendant's wrongiul acts, would come 
to the plaintiff in his business. It is an 
action in which the plaintiff alleges that 
the defendant so gets up his goods as that 
the public, intending to buy the plaintiff's 
goods, are induced to buy the delend- 
ant’s goods, in the belief that they are 
buying the plaintiffs goods. The plawnt- 
iffs’s oods need not begooas manuíacttied 
by the plaintiff. They may be goods 
which he purchases, or which he imports, 
or otherwise acquires, and which he sells 
under some ‘get-up’ which conveys that 
they are goods which, whether made, 
imported, or sold by him, carry with them 
the advantage of the reputation that the 
plaintiff’s well-known firm are responsible 
for their quality or their character.” 

The learned Judge’s finding on this 
part of the case was as follows:—‘‘I find, 
therefore, upon this part of the case that 
the reputation of the brand of Gold Flake 
cigarettes in India is the reputation oi the 
maker and not of the plaintiff Company 
as importers. The reputation originaied 
in the days of Messrs. W. D. & H. O. 
Wills, the original manufacturers, and 
the efforts of the plaintiff company have 
been directed not to creating or acquiring 
(if such a thing is possible ) an importer's 
reputation o£ themselves in the brand but 
in maintaining and devolping the reputa- 
tion of the brand as a manufacturer's 
brand. The issues, therefore, dependent 
upon this finding are answered in favoug 
ot the defendant." 

The iearued Judge, tbhere,ore, cec-ced 
the two issues which rejatea to this part 

(x) (x9012) 3 K. B. 76 at pp. 87; 88; 81 L. J. 
K. B. 1162; 107 L. T. rir;29 R. P. C. 617; 38 T, 
Il, R. 498. 
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of the case in the negative. The first 
issue was ''Doestheget-up of the cigarettes 
described in paragraph 7 of the plaint 
denote to purchasers in India that such 
cigarettes are imported by the plaints 
Company?" The second issue wes, ‘Wl 
the sale by the defendant Company of 
cigarettes in such get-up deceive the pur- 
chasers in the belief that the cigarettes 
have been imported by the plaintif Com- 
pany?” As I have said the answer to 
both these issues was in the negative. | 

The learned Counsel for the plaintiffs 
drew our attention to the whole of the 
evidence on this part of the case, though 
his argument was mainly directed to an 
attack upon the learned Judge's finding 
on the other part of the case. 

There is no necessity tor me to refer to 
the evidence in detail, for I agree with 
thelearned Judge's finding of fact. - In my 


judgment the sole representation mace 
by the plaintifis’ set of the covering 
of the cigarettes was 2 representation 


that the cigarettes were the Gold Fieke 
cigarettes manufactured by the successois 
of the well-known firm of W. D. & H. O. 
Wills There is no evidence to justily 
the alleged representation fon which the 
plaintiffs relied) that cigarettes, bearirg 
the said wrapper or covering, had come 
through a particula: channel, or had been 
imported by the plaintis. In the same 
way, the defendant by using the wrapper 
or covering was merely representing the 
cigarettes as Gold Flake cigarettes manu- 
factured by. the successors of the well- 
knowns firm of W. D. & H. O: Wills, vtz., 
ihe British American Tobacco Company. 
This was a perfectly true representation 
and the defendant wasin no way passing 
of or attempting to pass off the cigarettes 
sold by him, as the plaintifs’ goods 


False repiesenietion is the foundation 
of a suit such as this: and theie was, in 
my judgment, no false representatiop by 
the defendant. Though the importation 
by the defendant may have been calculated 
eto injure the plaintiffs’ bush ess,. they 
had no cause of action on the ground Low 
under .consideration. 

' "Theconcisestatement of Fletcher Moulton, 
L.J., in, Denial Manufacturing Company 
Limited v. C. De- Try & Co, (x) 
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may usefully be referred to on this part 
of the case. It is as follows:— 

“To my mind it would be an injurious 
and ridiculous extension of the doctrine 


of passing-off to say that, where the sole 


representation is that the goods are the 
£oods of a particular manufacturer, it 
should be held that that carries with it 
a representation that they have come 
through any particular channel; or, puttirg 
il conversely, that any ore who is injured 
by the pessing-off of goods as the goods 
of a third party can bring an action." 

in this case the derendant was passing 
oi the cigarettes as the goods of the thizd 
party, viz., as cigarettes manufactured by 
the British American Tobacco Company, 
the successor of W. D. & H. O. Wills and 
there was no representation that they 
were goods of the: plaintiffs or that the 
cxoods ‘were imported by the plaintiffs. 

In my judgment, therefore, the Jearned 
Judze was right in deciding the first two 
issues in favour of the defendant and in 
ho'ding that, this part of the plaintiffs’ 
case failed | 

The plaintifs raised an issue as to the 
coidition of the cigarettes imported by 
the defendant. Thelearned Judge came’ 
to the conclusion that these cigarettes 
were not bad or unsaleable, and I see no 
reason to ditier from the learned Judge’s 
coiclusion on this point. 

The other part-of the plaintiffs’ case 
is dependent upon their allered derivative 
title, «ndis based upon the agreement dated 
the rst September 1910 and the Indenture 
of the rrth April 1922. < 

This part of the plaintiffs’ case is really 
inconsistent with the other part, which 
has already been considered, and if the 
plaintifs have a ood cause of action under 
this heading, the evidence, which was 
produced at the trial in the attempt to 
support the plaintiffs’ alleged right as 
importers of the cigarettes, would have 
been unnecessary. Se 

as poirted out by Sir Lawrerce Jenkins 
in British American Tobacco Company, 
Limited, v. Mahboob Bux '7), in India 
there is no system of registration ror is 
there any provision for a statutory title 


(2) 7 Ind. Cas. 279; 38 C. 110 at p. tI% rg 
C. W, N, 280. Á : Oe 
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toa trade mark, so that the tights of the 
parties must be determined in accordance 
with the principle of the English Common 
Law; and, further a trade mark is a mods 
of warranting the origin of the goods, 
to which it is attached, or their trade as- 
sociation , and it is of the essence of a tre de 
mark that its representation should be 
‘true. In this is to be found the true 
test of the assignability of a trade mark. 
To that judgment the leained Chief Justice 
drew attention to passagesírom the judg- 
ment of Lord Ki.gsdown, Lord Cranworth, 
Lord Wastbury and Mellish, L. J. which 
I do not think it necessary to repeat, but 
which I regard as being material to the 
present case. 

Thore is no doubt that the title to a trade 
mirk cannot be assigned or devolve in 
gross, but unless the mark connotes a 
persoial  coaaection between its original 
owier and the goods, in co»nection with 
waich it. is used, it may be essigned end 
transmitted with the good-will of the busi- 
ness in stich goods. 

In this csase the plaintifs’ learned 
Counsel argued that the good-will of the 
business in India carried on by the British 
American Tobacco Company and by the 
British American Tobacco Company (Indi?) 
was assigned to the pleintiifs along with 
the sole sight to use the irede mark in 
question and the names of the two com- 
panies in India. 

It was argued that tbe business of the 
British American Tobacco Company was 
carried on in several countries, that the 
British American Tobacco Company .hed 
a basinessin India and e good-will ettacbed 
to it and that inasmuch as the good-will 
of the business in India was assigned, 
or «greed to be assigned to the plaintifs, 
the property in the trade mark used in 
such business passed to the plaintifs. 

The difficulty on this part of the plaint- 
ifs' case is that the trade mark is ote 
which denotes the origin of the cigarettes 
and it has been and is still used in con- 
nection with cigarettes manufacttred by 
the British American Tobacco Comprar y 
for sale in other parts of the world besides 
India. 

Before the assignment, relied on by 
the plaintiffs, the trade mark was rot 
co.fined to cigarettes used by the British 


American Tobacco Company in connection 
with their Dusiness in India, and after 
the assignment it is still used by the British 
American Tobacco Company in connection 
with their Dusiness in parts of the world 
other than India. In other words, the 
trade mark in question was a mode of 
warranting the orign of thegoods to which 
it was attached, wiz., the manufacture 
of W. D. & H. O. Wills or their successois 
andthegoods imported bv the delendant 
were genuine goods made by the British 
American Tobacco Company, properly 
bearing the trade mark in question əs 
denoting the origin of the goods to which 


it was attached. 


The difficulty on this part of the plaintiffs’ 
case was illustrated by the argumefit of 
the learned Counsel for the plaintifs. 
He was constrained to admit that if the 
trade mark means goods made by ‘Messrs. 
Ww. D. & H. O. Wills or their successors" 
the plaintid have no case. 

He conterded, however, that the marke 
really means “goods of W. D. & H. O. 
V ills ot their successors in India,” In 
other words, he argued that outside. India 
the mark denoted that the cigarettes were 
made by tke successors of W. D. & H. O. 
Wills, but that in India the mark deroted 
that the cigaielles were made by or fot 
the successors of W. D, & H. O. Wills 27 
India, Butin eachcase put by ‘he learned 
Counsel, the trade maik was stteckcd 
to citarettes or the same quality, vtt., 
W.i.&.H.O. Wills Gold Flake Cigarettes, 
and tr each case the cigarettes were made 
by the samerompany, viz., the British 
American Tobacco Company. 

In my opirion, it is not possible, on 
the acts of thiscase, to hold that the mark 
bore the dual meaning alles ed by the plaint- 
Ss ard their contention in this 1e*pect 
cannot be accepted. Further, it sloud 
be noted that it jscortra:; tothe eviderce 
in the case and the Sniiines ot fect of the 
earned Judze. 

In the case to which I have. already 
referred, Sir Lawre.ce Jenkirs drew at- 


tention to the fact that Mellish, L. J., in® 


Singer Manufaciuring Company v Wilson 
(3), limited tne passing of a trade mark 


(3) (1875) 2 Ch. D. 434. at P- 455 45 L. J. 
Ch; 490; 34 L. T. 858; 24 W. R. 1023. 
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to the case where the entire business, of 
which it isa part, is sold: And in Pinto 
v. Badman (4) Fry, L J., in dealing with 
the transfer of a trade mark said;—''lt 
follows, therefore, that it has been laid 
dowa by the clearest authority that a 
trade mark can be transferred with, to 
use Lord Cranworth’s language, the 
manufactory of the goods in which the 
mark has been used to be affixed. Be- 
yond that, as far as my knowledge goes, 
and solar as any case that has been 
cited to us at the Bar is concerned, no 
authority can be produced. ie 
“Therefore, I conceive tnat is the limit 
of the assignabijity oi the trade marx. 
Itcaabeassigned it it is indicative of ori- 
gin, when the origin is assigned with it. 
"It cannot be assigned when it is divorced 
from its pace of origin, or when in the 
hands of a transferee it would indicate 
something diferent to what it 
in the hands of a transteror.” 
In my judgment, the trade mark in 
this case is indicative oi origin, and the 
origin has p ot been assigned with the trade 
mark. F 
It was conceded that . if ihere hed been 
no agreement to assign or assignn.ent 
by the British american Tobacco Company 
to the plaintifis, and it this suit had been 
brought by the British american Tobacco 
Company, the Company could not have 
succeeded, in the abseuce of a covenant 
- by the defendant withthe British American 
. Tobacco Company not to import the 
Cigarettes, purchased by him, into India. 
It seems to me that the piaiutiii Com- 
pany (in which the British American To- 
bacco Company held 9o per cent. of the 
shares) as assignees from the British Ameri- 
can ‘Tobacco Company cannot be in a 
better position than the British American 
Tobacco Company, unless it can be proved 
that the plaintif Company have estabiished 
some right of their own, independent of 
the British American Tobacco Con:pany, 
such as might be established if they could 
have proved that the wrapper and cover- 
fng upon and the get-up ot the cigarettes 
denoted that they. were imported by the 
plaintiff Company. This the plaintiff 


(4) (1891) 8 Pat; Cas. 181 at p. 194. 


indicafed | 


Company attempted to prove; but,” as 
already stated, they failed. 

In thiscase we have nothing to do with 
any statutory provision, such as is to be 
found in section 22 of the English ‘Trade 
Marks Act of 1905; and the case isto be 
decided on the principles of the English 
Common Law. According tosuch principles; 
the property, if any, of the owner is in 
its nature, transitory and only exists so 
long as the mark is distinctive in the eyes 
of the public or a class of the public [see 
per Lord Parker in Spalding v. Gamage 
(5]. Inthiscase the mark is distinctive, 
asalready stated, in the eyes of the public 
as the mark of the manufacturer, W. D. 
& H. O. Wills or their successors, the 
British American "Tobacco Company. It 
was not distinctive of the business of 
the British American Tobacco Company 
or the British American Tobacco Company 
(India) 1x India and it has not become 
distinctive of the plaintiff Company's 
cigarettes. 

It is ciear, therefore, that the manu- 
factory ot the cigarettes in which the 
mark has been used to be affixed, has 
not been assigned to the plaintiffs, nor 
has the property in the business or the 
good-will of the business, in connection 
with which the trade mark has been used 
for a long petiod, been assigned to the 
plaintiffs. ; , 

In my judgment, the plaintiffs did 
not purchase the origin of the cigeiettes 
or the exclusive right to manufacture. 
lhey must have known at the time of 
the agreement oí ist Septen. ber 19ro that 
W.L.6& H.O. Wills’ Gold Flake cigarettes 
could and would be manutacturec: by the 
British American Tobacco Company 
and sold in different parts oi the world 
and that there wasa risk of persons buying 
such cigarettes outside India and importing 
them into India. 

The British American Tobacco Con.pany, 
while reserving the right to mayutacture 
and sell W. D. & H. O. Wills’ Gold Flake 
cigarettes with the well-established 
mark upon them, could not assign the sole 
tight to sell such Gold Flake cigarettes 


(5 (1915) 32 Pat. Cas, 273 at p. 2845 84 l« 
J: Ch: 449; 113 L. T. 198; 31 T. In R. 328. 4, 
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in India to the plaintiffs so as to enable 
the plaintiffs to restrain members of the 
public from selling in India genuine Gold 
Flake cigarettes of W. D. & H. O. Wills 
which tbe British American Tobacco Com- 
pany had themselves manufactured and 
sOldin the market without any restriction 
upon importation into India. 

For the above mentioned reasons, I 
am of opinion that the plaintifs have 
failed in both respects to establish their 
elleged right to the declaration, injunction 
and other reliefs claimed, and in my judg- 
ment the learned Judge was right in dis- 
missing the suit, 

' he appeal must be dismissea with costs. 

Richardson, J.—It will be convenient, 
in what I have to say, to use the name 
of Wills & Co., as a comprehensive term 
including the original firm of W. D. & H. 
O. Wills and their successors in England. 
The plaintid Company will be referred 
toas'the Company.’ I willassume then 
that the good-will of the Indian business 
of Wills & Co., and the trade marks and 


trade labels, used in that business, were: 


validly transfeired and assigned to the 


Company by the agreement of 1st September 


1910, and the Indenture of the rth Apri: 
1922, and the Company have thus acquired 
al] the rights which Wills & Co. had in 
India in respect of their cigarettes and 
the trade matks and labels associated 
with them, This litigation is particularly 
concerned with the brand of cigarettes 
called Gold Flake and the label on “he 
tins or boxes in which they are packed 
lor saie is well known. The trade mark 
on this label is.a double Star. 

I will assume further that the rights 
which the Company possess include 
the right to manutacture these Gold 
Flake cigarettes in India and to sell them 
in tins or boxes to which Wills & Co's. 
label is affixed. 

This right of manufacture, however, 
has not beer exercised andforthe present 
purposethe Company are not manufacturers. 
They are only importers of Gold Flake 
cigarettes manufactured in England. In 
paragraph 9 of the plaint it is stated that 
since the rst October i910 Gold Flake 
cigarettes for sale in India, Burma and 
Aden have been manufactured by Wills 
& Co. solely for the Company and have 


been imported into and sold in these coun- 
ities solély by the Company, the nun ber 
sold amounting to about one hundred 
and twenty-five million. : 

Moreover, the learned Judge, Pearson, J., 
betore whom the case came in the first 
instance, has found, and in my opinior; 
on the evidence, rightly and conclusively 
found, that up to the date of the suit, the 
Company had acquited no independent 
reputation as importers. Nor do they 
useany distinctiveimportei’s mark. Apart 
trom the legend in small ietters round 
the double Star, the label which they use 
asimporters is identical with Wills and Co.'s _ 
label The legend is;—''This label is 
issued by the Imperial Tobacco Company 
of India, Limited, successor in India to 
W. D. & H. O. Wills—Cigaiettes made 
in England." Thementionofthe Company's 
name is formal and insignificant ^ while 
the name of the original firm “W. D. & 
H. O. Wills" appears conspicuously in 
three places. 

As.to the position of the defendants, 
it appears that the first defendant Albert 
Bonnan, who describes himself as a 
Frenchman, purcbased in 1921 
a large quantity of Wills & Co.’s Cold 
Flake cigarettes about twenty-one and a 
halt million—from the Board of the Army 
and Canteen Storesin England, the cigaret- 
tes being packed in tins or boxes bearing 
Wills & Co.'slabel. The small letter lec end 
round the double Star on that label is “‘es- 
tablished by W. D. & H. O. Wills Bristol 
and London; British American Tobacco 
Company, Limited, Bristol, London, Liver- 
pool and Virginia—successor, made tempo- 
rarily in U.S. A." Doubtless, the Board 
had obtained their supplies diiect from 
Wills & Co. and were getting rid of their 
surplus Stock. At any rate, it is not dis- 
puted that Bonnan'scigarettesaregenuine 
Gold Flake cigarettes. In the argument 
nothing turned on the fact that they happen 
to have been made in America and not 
in England. It would seem that during 
the War, Wills & Co. made temporary 
airangements for the manufacture of 
their cigarettes in America, ° 

Bonnan's purchase was subject to the 
contractual restriction that the cigarettes - 
were not to be disposed ot in Great Britain, 
Otherwise, so far as the vendors  were- 


, 802 


concerned, he was free to do with the 


‘cigarettes what he liked. He brought them 


into India aud formed a Company, the 
second defendant, Bonnan' & Co., io sell 
the cigarettes there. As the interests of 
Bonnan and Bonnan & Co. appear to be 
the same, I will follow Pearson, T., in treat- 
ing Bopnan as the sole defendant. Having 
bought hiscigarettes cheap, Bornan was 
able to undersell the plaintit Company 
in the Indian market and thus came into 
conflict with them. I repeat that for all 
material purposes Bonnan’s cigarettes 
must be regarded as of the same quality 
and manufacture with those sold by the 
Company. l 

It was in these circumstances that the 
Company instituted their suit on the 11th 
May 1927 and obtained a temporary 
injunction prohibiting the further sale 
of Bonnan's cigarettespending the issue. 
They ask for a declaration that within 
thelimits of India, Bürmá and Adev they 
have the exclusive 1ig ht as owners to ihe 
user of the trade mark and label deroting 
Wills & Co.s Gold Flake cigaréttes, and 
that they are solely entitled to import 
into and sell in those countries cigarettes 
bearing orcontainedintins or other recep- 
tacles bearing such maik or label. They 
further ask for a perpetual injunction in 
aid of the rights which they assert and, 
by amendments of the plaint made in 
June 1924, for damages. 

The suit was dismissed by Pearson, J., 
and the appeal isf10m the learned Judge’s 
judgment dated 18th July 7927. 

In brief, the Company claim to be the 
only persons at liberty to import Wills 
& Co.’s Gold: Flake cigarettes into India 
for purposes of sale. In paragraph 15 
of theplaint theclaimisput on tbegrounds 
(1) that the importation and sale by Bonnan 
of his cigarettes is “ an infringement oi 
the rights and property of the plaintif 
‘Company to and in Wills & Co's trade 


mark” and (2) that the use of the Wills ` 


& Co/strade maik and lebel by Bonnen 
Sw] deceive purchasers of thé said cip aret- 
tes into the belief that the said cigarettes 
have.been impoited by the plaintif Cor- 
pany." in paragraph 16A of the plaint, 
added in June, it is further stated that 
the importation by Bonnan of his Cif arettes 


— wil diminish the sale of the plaintif’ Com- 
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pany’s cigarettes and “has impaired and 
will turthe1 impair the reputation of the 
plaintif Company” and their cigarettes. 

It was conceded by Mr. Pugh, appearing 
for the Company, that the claim is novel 
and not covered by any direct authority. 
The learned Counsel, however, added 
that thelaw of trade marks was of com- 
paratively recent origin and had not yet 
reacbed the limits of its growth. But 
whether that be soormnot, lconfess myself 
unable to appreciate the reasoning by 
which the present claim is sought to be 
supported. 


The misconception, which, asit seems 

to me, underlies the Company's case, con- 
sists in the exaggerated stress laid on 
the notion that the right to a trade mark 
isaright of property. Tbe ground which 
I have numbered (7) in paragraph 15 of 
the plaint, is treated as if it were an inde- 
pendent ground of action. But given their 
right to the trade mark, the Company 
cannot succeed without pioof of some 
such avetment as that contained in the 
second ground. To meet the objection 
that no right to an importer's marks has 
been established, an attempt has been 
made in argument to give the averment 
a somewhat wider form and to say that 
in selling his cigarettes, Bonnan represents 
them to be the goods of the Company. 
The avetment in that form, however, can 
only be supported in the circumstances 
by returning io the notion of property. 
The right to the trade mark is ireated 
as conferting a monopoly, entitlirg the 
Company to protection under any and 
all conditions and against any and all 
kinds of injury, including injury by mete 
commercial competition. In my opinion, 
the short answer to the case is that’ in 
selling hiscigareties Bonran does nothing 
which misleads or is calculated to mislead 
the publicasto what they are buying. 
The questions whether a right toa trade 
mark is a right of property and ‘in’ what 
sense it can be so regarded, have been 
the subject of discussion, for instarce, 
by Lord: Parker in Spalding v. Gamage 
(5). But for the present purpose, the 
question of substance‘ is what is the extent 
of this right? What constitutes infrirge- 
ment ef a trade mark? 


i 
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The extent of the right of, I will say, 
the owner ot a trade mark, is doubtless 
to be measuted by tha correlative duty 
or obligation imposed on others. That 
obligation is expressed in the principle 
underlyirg all the cases, that “no body 
has any right to represent his goods 
as the goods of some body else." Lord 
Westbury certainly regarded the right to 
a trade mark as a right of property; 
but his way of putting the matter 
leads to the same result. He says 
in Hal] v. Barrows (6), ‘‘Imposition 
on the public is indeed necessaty for the 
plaintiff's title, but in this way only, that 
it isthe test of the invasion by the detendant 
of the plaintif's right of property, for 
there is no injury done to the plaintiff 
if the mark used by the defendant be not 
such as may be mistaken by the public 
for the mark of the plaintiff." I agree 


that no imputation of fraudulent intent. 


is necessary; but over and above his right 
to the trade mark, the plaintiff must prove 
that the defendant is really imposing on 
the public. Trade marks are in the pre sent 
respect on the same footing as trade names, 
and in Singer Manufacturing Co. v. Loog 
(7), Lord Watson said this :—“ There 
is no authority, and, in my opinion, no 
principle for giving the trader any higher 
right, If he cannot allege and prove that 
the public are deceived, or that there is 
"a reasonable probability of deception, 
he has no right to interfere with the use 
of the name by others.” In Sfalding's 
case (5) Lord Parker said: ‘The property, 
if any, of the so-called owner is, in its 
nature, transitory, and only exists so long 
as the mark is distinctive of his own foods 
in the eyes of the public or a class of the 
, public.” 
. Take as a concrete instance the case 
ot Reddaway v. Banham (8). No doubt 
the defendant’s description of his 
belting as ©“ camel hair belting " 
was in a sense true, but the finding 
was that the defendant was guilty of 
(6) (£863) 32 L. J. Ch. 548; 8 L. T. (N. S.) 227; 
9 Jur. (N.-S.) 483; IT W. R. 525; 1 N, R. 543; 
on Appeal (1863) 4 D. ]. & S. 150; 33 L.J. Ch, 
204; 10 Jur. (N..$.) 55; 9 L. T. (N..8.) 561; 12 
W., R. 322; 146 R. R. 248; 46 E. R. 873. . 
(A), (1882) 8 A. C. 15; 52 L. J. Ch. 481; 48 
In T. 3; 31 W. R. 325. 
(8) (1896) A. Ci 199; 65 In J. Q. B. 381; 74 
Li T.289 44 Ws R. 638, 


a false representation and of passing 
of his goods as the plaintiffs’, because 
the description was likely to mislec à prr- 
chasers into the belief that his belig 
was the plaintiffs belting, the fact beirg 
that the two beltings were of different 
manufacture and came from different 
factories. The wordsI havealready quoted 
come from Lord Halsbury's judg ment. 
"For myself,” he seid ''Ibelieve the prin- 
ciple of law may be very plainly stated, 
and that is, that nobody has any richt 
to represent his goods es ithe goods of 
some body else" Lord Herschell cited 
the language of other Judges to the same 
elect and in the course of his mdgment 
he observed: “I cannot help saying that, 
if the defendants are entitled to lead 
purchasers tobelieve that they are getting 
the plaintifs manufacture when they 
are not, and thus to cheat the plaintiffs 
of some of their legitimate trade, I should 
regret to find that the law was powerless 
to enforce the most elementary prirciples 
of commercial motality.” Lord Macnag hten 
referred to the defendant as an “‘inter- 


loper who hoped fo find mote profit and . 


iess trouble in trading on arother man’s 
repulationthanonhisown merits.”  Hesaid 
that the plaintifs’ belting had come to 
be known as "camel heir belting” all 
over the world and that it was almost 
an abtise of language to say that this des- 
cription as applied to the deferdant’s 
belting was merely the simple truth. 
For the defendant's purposes, he added, 
fhe whole merit of the description lay 
ip its duplicity, 


Comparison with Reddaway v. Banham 
(8) shows how empty !he present case 
isof substance or even of plaus bility. 
The Company represent that the ciga- 
rettes which they import and sell are 
those of Wills & Co. Not having any 
distinctive reputation as importers, and 
not having used any distinctive importer’s 
mark, the Company trade op the tepu- 
tation of Wills & Co. Bonnan makes 
the same representation as regards his 
cigarettes, that they are the ¢ oods of Wills 
& Co. and he also traces on the reputation 
of Wills & Co. Hisrepresentation is -the 
simple truth and the whole truth. There 
is no duplicity or equivecatios. Ne pur. 
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chaser, not tke most unwaiy, has been 
or is likely to be deceived. The Company 
may regard Bonnan as an interloper but 
I cannot see that he isin any way trading 
on their merits or their ieputation. He 
is not a pirate. He is not palming off 
his cigarettes as theirs or doing anything 
which is commercially immoral. He 1s 
nof violating the good-will which the Com- 
pany have no doubt acquired in India 
or infringing any of theit trade maiks. 
The metefact, if it bea fact, that the Com- 
pany have popularised Gold Flake ciga- 
rattes in India, does not prevent othefs, 
armed with the same cigarettes, from 
following them into the same market and 
competing with them there. 

The case was put in argument whether 
if a traveller coming to India filled his 
portmanteau with Gold Flake cigarettes 
he could dispose of themtheretohis friends. 
Learned Counsel could orly say that he 
might give them to his friends but could 
not sel] them, an answer which l think 
did not givecomplete satisfaction either 
. to the learned Counsel himself or to the 
Court, 

There may beanother way of dealirg 
with tbe claim equally fatal to the Com- 
pany. Mr. Langford james contended 
on Bonnan’s behalf, mainly, I think, 
on the authority of Pinto v. Badman (4), 
that theassig nment of Wills & Co. in favour 
of the Company was invalid, because 
thetiade mark was not assigned together 
with any manufactory in India and could 
' not be assigned independently of the manu- 
facture of the goods to wbich it related. 
If I do not adopt that contention in 
toto, it is because I am not sure as. to 
the precise effect of section 22 of the British 
Trade Marks Act of 1905. But that is 
not to say that the contention has no 
force. I have assumed that Wills & Co. 
were in 8 position in 1910 to make, and 
did make, a valid assignment of the good- 
will of their Indian business and that 
- such an assignment would convey to the 
assignees the right to set up a manu- 
factory in India turning out cigarettes 
with the same get-up as those of Wills 
“8 Co., and I have also said that as the 
Company have not exercised that right, 
they are not manufacturers. In the cir- 
gumstances, it may be that they are in 


no better case than if they had taken mere- 
ly an assignment in gross of Wills & Co.’s 
trade mark. It may be that they carrot 
relv on the assignment of the Indian ¢ ood- 
will because they have not acted upon 
it, and that they can only rely on stch 
undertakings as those given by Wuls & 
Co. in paragraph 4 of the agreement of- 
1910. In that case, their rightsas assignees 
of theIndian business and the trade malik 
would beof noavail tothem and they 
would be driven back to rights which are 
merely contractual If this be the true 
view, clearly thecases of Richards v. Butcher 
(9) and Dental Manufacturing Company 


Limited v.C. De Trey & Co. (x) 
would be direct authorities against 
ihe Company, even if Bonnan were 


passing off as the manufacture of Wills 
& Co.’s cigarettes, which were rot the 
manufacture ot Wills.& Co. This result 
seems reasonable enough because, other- 
wise, the prohibition against the assi r- 
ment of a trade mark in gross mig ht ea sily 
be evaded asregards, say, a British pos- 
session by adding a merely colourable 
assignment of the goodwill in that pos- 
session of the business to which the trade 
mark relates, 

Ifthe Company can only depend on their 
contiactuairights, thoserig hts as Fietchei 
Moulton, L.J.pointsout in De Trey’s case 
(x) “are not exclusive in any sense which 
affects the public”, and the observations 
which he quotes from the judgment of 
Kəy,J., in the other case would be in point. 
Kay J. was dealing with the exciusive 
right claimed by Richards as sole agent 
tor the sale of Messrs. Heidsieck’s wine’ 
in Englnand. “What does that mesir' 
he asked, “it only means that Messrs, 
Heidsieck have contracted that they 
will not sell any of their wine to any other 
petsons in England, except Mr. Richards; 
but, if, by any means whatever, another 
person gets Heidsieck’s wine, if he buys 
it in France, or buysit in Germany, of 


.in England, o: buvs it of the plaintths, 


or buysit of any body else, he hasa right 
to sell it. The piaintihs cannot prevent 
bim—nobody car. He has a perfect right 
to sell it; it is an article of commerce in 
which he has a perfect right to deal." 


(9) (1890) 7. Pat Cas, 288; 
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But. quite apart from the view of the 
case suggested by the learned Counsel for 
Bonnan, much of what was said in De 
T'rey's case (x) hag a close application to the 
present case and reinfoices the ground 
~on which I prefer to rest my decision. 
Granted that the Company have all the 
tights they claim in Wills & Co’s trade 
mark, the mere possession of those rights 
does not, ir the circumstarces, justify 
them inassetting that Bonnan isrepresent- 
ing hisgoods to betheir e oods. Theassertion 
is not true in fact or sv bstance, 

No doubt the present case differs from 
De Trey’s case (1) in two respects, In the 
first place, De Trey claimed no right as 
the Company here claim to any trade mark 
and no right higher than that of sole agent 
for sale. In the second place, the alleged 
infringing articles were not, as thev are 
here, thegenuine goods of the same waru- 
facturer, but imitations. The second dis- 
tinction is in Bonnan’s favour. He is 
in no sense representing his goods to be 
other than what thev are. Wills & Co. 
themselves could make no case against 
him for passirg off. The first distinction 
is not, in my opinion, vital. In Lord 
Parker's words alreadv cited, the Com- 
pany's right to the trade mark or their 
right to protection ‘‘ouly exists so Jorg 
as the mark is distinctive of their roods 
in the eyes of the public " «as used, how- 
ever, by the Company, the mak is distirc- 
tive not of their goods but of the coods 
of Wills & Co. 

I might, therefore, follow Verrken 
Williams, L.J. and say that there is nothing 
in the get-up of Bonran’s cigarettes which 
identifies them with the Company and 
there is a passage in the judgment of 
Fletcher Moulton, L. J., which is capable 
of easy adaptation to this effect :—‘‘ There 
isa right in a plaintiff to come tothe Court 
to prevent any goods being passed off 
as his which are not his goods, ard; when 
I say that, I include goods which he has 
mantfactured, goods which he had pur- 
chased and sold--any goods that can 
fairly be called his goods. In respect 
of these he can restrain an attempt to 
pass oft goods that are not his, as- though 
they were his. But in thiscase itis clear 
ihat in no proper sense of the word were 
these goods ever regarded by the pub- 


` 


lic as, nor were they in truth, (the Com- 
pany's) goods, and there never was any 
representation on the part of {Bonnan) 
that the ellered infairgirg articles were 
(the Company’s)Foods’’ Or,afain, I mis kt 
corclude like Buckley, I. J., by saying, 
on the facts with even more force then 
he did, that “there was no representation 
whatever affording any ground for a pass- 
Ing off action." 

It is not necessary to consider what 
the position would have been if the Com- 
pany had manufactured their owr., cija- 
rettes and Bonnan had  brourht into 
the market Wills & Co/s cigarettes 
with the same or a similar get-up, but 
made and purchased elsewhere. Like 
Pearson, J., I doubt whether the issre 
would have been different. Bonnan’s re- 
presentation to purchasers would stijl 
have been true in simple fact, and, the 
formule and recipes for preparetion, 
treatment and manufacture being the 
same, the cigarettes made in India world 
presumably have been identical in quality 
with those made elsewhere. The parties 
would have been sellirg f oods of precticaliy 
identical manufacture under practic: ly 
identical marks. I doubt whether in such 
caseit could have been said that Bonran 
was passing off his cigarettes as those 
of the Company, and, epart from any ares- 
tion of passing oif, he would still have been 
free to import Wills & Co.’s cigarettes 
obtained elsewhere into India. 

It must be borne in mind that in India 
there are no statutory means of obtain- 
ing by registration an exclusive ris Lt 
to a particular trademark. The Company 
have no statutory iighis on which they 
can rely. They depend on the rir hts 
which the Common Law or the Commercial 
law gives them [Somerville v. Schembri 
(ro), British American Tobacco Co., Lid. v. 
Mahboob Bux (2)]. The caseto which tke 
learned Counsel referred of the Imperial 
Tobacco Company (Newfoundland) v. Duffy 
(xx) was decided under the Newfoundland 
Trade Marks Act under which the t1ade 
mark there in question bad been re- 
cistered. ` 


(ro) (1887) 12 A. C. 453; 56 L. J. P. C. 6r; 
56 L. T. 454. 

(11) (1918) A. C. 181; 87 Li Ji P.C; ro; 
118 I. T. 259; 35 R4 P. Q. 12. 
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I. have endeavoured to deal with some 
of the arguments presented to tis, but 
in my view the only difficulty in the case 
lies ip the enterprising lerg ih to which 
the righttoa trade mark hasbeen pushed 
by the Company. In my opinion, apart 
from legislation, no such barrier as the 
Company desire can, in the circumstances, 
be imposed on the importacion of genuine 
wills & Co.’s Gold Fiake cigareites into 
india. - 

lagreethatihesuit was rightly dismiss- 
ej and that this appeal fails. 

N. b. Appeal dismissed., 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION SUIT 
NO. 1963 OF 1923. 
june 28, 1923. 

Present — Mr. justice Pratt. 

GOKUILDAS PITAMBER—PLAINTIRE 

versus l 
ODHAVJI GIGABHAI—DEFENDANT. 

Eyaud—Suit to set aside decree—False evidence, 
decree based on. 

The fact that a decree is based on false evidence 
does not amount to fraud vitiating the decree un- 
less the effect of the false evidence was to pre- 
vent the other party from putting his case belore 


the Court. [p.207, col. 1.] i 
Mahomed Golab v. Mahomed Suliman, 21 Ci 


612; 10 Ind. Dec. (N. $.) 1038 and Flower v. Lioyd, 
(1877) 6 Ch. D. 297; 46 L. J. Ch. 838; 37 L. T. 419; 
25 W. R. 793, relied on. . 

Mr. Binning, tor the Plaintiff. 

Mr. F. S. Faleyarkhan, (with him Mr. 
B. K. Desai), ior the Defendant. 

JUDGMENT.—This is a suit by the 
plaintiff, the — tenant, to set aside a 
decree obtained by the defendant, his 
landlord, on the ground of fraud. The 
decree was passed on December I5, 
1922, Teuniring the plaintiff to vacate 
the premiscs On of before May 3r of 
this year. "The defendant's requsiticn 
in that suit, which was Suit No. 3745 
of 1922, was for his own occupation 
and the bona fides and the reasonableness 


for that requisition was the principal 
matter in issue, In the course of the 
h.aring of that suit the defendant seid 
in answer to cross-examination “I am 
the tent farmer and hold the premises | 
under a lease, The lease has not expired: 
it will last two years more," ‘The 
plaintiff says that that was false evi- 
dence, that the defendant was not a 
lessee, and thatif he had a lease it, did 
not last two years. more and that the 
only document under which the defend- 
ant was in possession was the, document 
Exhibit © according to which the 
defendant was not a lessee at all but 
a tent farming. agent the period of whose: 
agency expired in October 1923. 
Now the agreement Exhibit © has 
been admitted, and under that agreement 
it does appeat that the defendant was 
no more than an agent to collect the 
rent. The defendant's explanation in his 
affidavit, which by consent of the parties 
has been treated as evidence in this 
case, is that the owner of the premises 
had at first agreed to give him a lease 
for five years but that agreement was 
not cartied out. The owner then desir- 
ed to vary the term for one year and 
took a writing from him to that effect 
and subsequently, just before the owner 
went to South Africa, the owner pro- 
mised to let him remain in possession 
for two years. It is clear, therefore 
even on defendant’s admission, that the 
statements made in answer to cross-ex- 
amination in the suit were not true. 
that the defendant was not a lessee, and 
that he had not a lease of the premises 
for two years. 
- The question then remains whether 
this false evidence is sufficient to justify 
the Court in holding that the decree 
made in that suit is vitiated by fraud. 
Now there are several decisions on the 
point as to whether false evidence is 
stich fraud as to vitiate the decree 
passed in the suit in which it was given. 
The most satisiactory of the statement 
of the law is that in Mahomed Golab vy. 
Mahomad Sulhman (1) where the High 
Court of Calcutta held that false eyi- 
dence ina suit would not be fraud. 


(r) ax Cy 612; ro Ind. Dec; (xz S.) 1038. 
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vitiating a decree unless the effect of 
that false evidence was to prevent the 
other party from putting his case before 
the Court. Indeed that must be so, for 
if évery decree which was the result cf 
the suit im which false evidence was 
given could be vitiated on that ground 
then, as has been said in Flower v. 
Lloyd (2), a létge number of judyments 
supposed to be final would only be the 
commencement of a new series of actions. 
What I have to decide is whether by 
this false evidence the plaintiff in ths 
suit is prevented from ‘establish'ng his 
defence in thé ejectment suit. Now the 
plaintiff's defence'in that ejectment suit 
was really a defence denying the reason- 
abléness and bona jides of the defendant's 
requis tion of the premises for h's own 
use and occupation, The pla'ntiffin that 
suit did not raise any question as to 
the defendant’s title. If he had done 
so, he would have been debarrcd from 
raising the issue under the Rent Actas to 
the teasonalleress and bona fides of the 
defendant's requis tion. It seems to me 
clear that this was not a defence wh ch 
the plaintiff intended to make and that 
he was not prevented by the eviderce 
of which he comoiains from making that 
defence. Again, even supposing ke had 
intended in the previous sut to questicn 
the delendant's title, itis not apparent 
how the false answers of the defendant 
to the questions put to h'm in the cross- 
exain'nation prevented the ple/nt ff from 
investigating: the defendant’s ttle. It 
won't do to say that the plaintiff believed 
the defendant and, therefore, was induced 
not to make an investigation of title. 
Because it is vary seldom that one 
party accepts as true any ev dence that 
is given in a suit by the other party. 
It was quite surely just as easy for h'm 
to ascertain the true facts as to defend- 
ant's title during the course of that 
litigation as it has been tor him to do 
so as soon as the litigation was over, 
The conditions ate the same for the 
owner of .the prorerty is still in South 
Africa. I hold, therefore, that althouch 
the evidence given by the defendant ip 


(2) (1877) 6 Ch. D. 297; 46L. J. Ch. 838, 37 L. 
T, 4191 25 Wi R. 193. 
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answer tothe particular questions asked 
in cross-examination was not true yet it 
d:d notayoid the decree, 

I accordingly find on the issues framed 
(1) whether the evidence of the defend- 
ant, assuming it to be [else as stated in 
paragraph No. 4 of the plaint, prevented 
the plantif fiom puttng his case 
before the Court, and if so, amounted 
to fraud invalidating tLe decree—in 
the negative; 12) whether the said evi- 
dence was as a matter cf fact falrse—in the 
affirmative: and (3) whether the decree 
in Suit No. 3745 of 1922 was obtained 
by fraud as alleed in parcgrath No. 4 of 
the pl2int—'n the negative. 

Although I find that the evidence 
given by the defendant in the former 
stit was not troe I do not depart fmm 
the ordinary ruleas to costs. Because I 
th nk this sut is merely an attetr]t on 
the part of the pla ntf to put off the 
day for delivery of possess'cn oí the Jre- 


mises, Accordingly I dsm.ss the suit with 
costs. 
Suit dismissed. 
Z, K, 


LAHORE HICH COURT. 
SECOND CiViL APPEAL No. 1862 Or 7918, 
April II, 1922. 

Present:—Mr, Justice Scott-Smith and 
Mr. Justice ALdul Racof. 
Musammat RAM PIARI AND OTHERS 
—DEFENDANTS—APPELLANTS 

Versus 
SULTAN BAKH* H—FELAINTIFF— 
~- RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 153, 
O. V I, v. 17, O. XLI, v. 27— Appeal— Amend» 
ment of grounds of appeal— Appellate Court, power 
of, 10 direct amendineni—Commissioner to revise 
report of previous Commissioner— A dditiona evidence 
when can be admitled—Pavinership | suit— Interest, 
when can Le altowcd. 

The Civil Procedure Code gives the Court full 
discretion to allow an amcndmcnt of plcadings 
at any stage, and where the grounds of an appcal 
are not sufficiently clear, the Appellate Court can 
direct the appellant to amend them. [p. 208, col. 2.] 
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‘Where mistakes and omissions are discovered 
in the report of a Commissioner appointed to cx- 
amine accounts, an Appellate Court has power 
to direct another Commissioner to «examine 
the accounts and to remedy the mistakes srd 
omissions of the previous Commissioner, Cuch 
an order does not amount to the production of 
additional evidence under r. 27 0f O. XII of the 
Civil Procedure Code. fp. 208, col, 2.] 

Where an Appellate Court is unable to decide 
an appeal on the record as it stands, it is justi- 
fied in passing an order for the production of ad- 
ditional evidence under 1, 27 of O. XII 
of the Civil Procedure Code. [p. 208, col. 2.) 

Interest is not usually allowed in partnership 
suits except on sums advanced in excess of the 
capital aereed to be contributed. [p. 208, col. 2; 
p. 209, col. 1.) 

Secnnd appeal from a decree of the 
District Judge, Sialkot, dated the 26th 
April 10918, reversing that of the Subor- 
dinate Judsee, First Class, Sielkot, dated 
the 22nd December 1014. 

Bakhshi Tek Chand and Mr. Mehr Chand 
Mahajan, forthe Appellarts. 

Mr.  M^nohar Lal, for the Respondent. 

JUDGMENT. —The plaintiff Sultan Bakhsh 
broucht the suit outof which the present 
apneal arises so lone ago as the 5th De 
cember 1956, for rendition of accounts of 
partnership and for recovery of any sum 
which might be found due to him, The 
proceedings were extremely lengtby ard 
the history of them is clearly given in 
the jiudement of the learned District 
Judge, who found that Rs, 1,412-10-0 was 
due from the defendants and passed a de- 
cree for that sum, torether with costs 
in proportion. He also ordered that the 
sum decteed should bear interest at 
6 per cent. per annum from the date of in- 
stitution of the suit till the dete of re- 
alisation. From this decree the defend- 
ants have filed the present second 
appeal. There is also a cross-appeel by 
the plaintiff (No. 2266 of 1918). but, es 
Mr. Manohar Lal expressly said he would 
not pressit, we need not say anything 
further about it, except that itis dismis- 
sed with costs. 

The first point urged by Mr. Tek 
Chind on behalf of defendants-aprellants 
was that the order of Mr. Rose, District 
Jud-eof the 20th August 1915 (pages 16-17 
of the paper-book) was contrary to Jaw. 
Jn that order Mr. Rose discussed some of 
the grounds of appeal and in the end con- 
fess.d his total incapacity to deal with 
an appeal castin that form and returned 
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it for amendment within three months, 
It is contended before us that the 


plaintiff should not have been allowed to 
amend his grounds of appeal. The Civil 
Procedttre Code, however, gives the Court 
full discretion to allow an amendment of 
pleadings at any stage, and if the 
grounds of an appeal are not sufficiently 
cleat, we see no reason why an Appellate 
Court should not direct an appellant to 
amend them, After the plaintiff bad filed 
his amended grounds of anneal Mr. Rose; 
by his order of the 4th April 1916, issued 
a commission to Lala Devi Daval instruct- 
ing him to report on all the points 
raised in the anplications filed by the 
parties in the District Judge’s Court. Mr. 
Rose stated thatthe primary object of 
the Commissioner should be (1) to revise 
Lala Katm Chand’s report which undoubt- 
edly containedsome mistakes, and (2) to 
complete it bv taking into consideration 
monies realised (or paid out) on aeccunt 
of the partnership after it had been dis- 
solved, but before it was finally wound 
up and its accounts closed (page ar of 
the printed paper-book). Mr. Tek Chand 
objects to this order on the ground that 
it contravenes the provisions of 
O. XLI, r. 27 of the Civil Procedure Code, 
Mr, Rose, however, did not order or allow 
the production of any additional evidence, 
but merely directed another Commissioner 
to examine the accounts and to remedy 
certain mistakesend Omissions made bv 
the previous Commissioner. We cannot 
see anvthins illegal in his order. More- 
over, we understand that Mr. Rosefound 
himself unable to decide the appeal on 
the recotd as it stcod at the time, and 
under these circumstances Le would Fave 
been perfectly jrstified in passing an 
order for the production of additional 
evidence under 1. 27 of O. XLI, bad te 
thought it r'ght to do so. 

{Here their Lordships disposed of cettain points 
not material for this Report. — Ed.] 

The next point urged was that tbe 
defendants should n.t be made to pay 
interest on the sum decreed from the date 
of the suit to the date of realisation. In 
our opinion, no sufficient reasons have been 
given for allowing this interest. In the 
first place, none was claimed inthe plaint. 
Secondly, interest is not usually allowed 
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in partnetship suits, except on sums ad- 
vanced in excess of the capital agreed to 
be contributed (seein ths connection the 
Law of Partnership by Singhal, page 239). 
Thirdly, the delay in the decision of the 
suit has been due more to the plaintiff 
than to the defendants, Plaintiffalleged 
that the defendants’ accounts were forged 
and this necessitated further examination 
thereof, and it was eventually held that 
the əccounts were not forged. Again, 
there was 2 delay when the appeal of the 
plaintiff came before Mr. Rose owing 
to the grounds of appeal not being suff- 
ciently clear. Fourthly, the defendants 
never refused to render accotints and 
placed all their bahis at the disposal of the 
Court at the very outset. Fifthly, they 
were not the original partners with Sultan 
Bakhsh, but undertcok liability as the re: 
presentatives of Lehna Singh with whom 
the plaintiff entered into partnership. 
The decree was passed on the 26th April 
1918 and a few months later the amount 
decreed was paid into Court and was 
invested in war bonds upon which interest 
has been accruing. The plaintiff will be 
entitled to so much of the interest upon 
those bonds asis found to be in propor- 
tion to the sum held by us to be due to 
him. In addition to this we think that 
he should be allowed interest at 6 per 
cent, per annumfrom the date of the 
decree to the date on which the amount 
decreed was paid into the Executing Court. 
The only remaining matter which Mr. 
Tek Chand argued was that of costs. He 
urged that the parties should have been 
directed to bear their own costs. Now, 
the ordinary rule is that costs shall 
follow the event, and it was within the 
discretion of the learned District Judge 
to pass any orders he thought fitin re- 
gard to the costs. We do not think that 
any sufficient reason has been made out 
for departing from the usual rule or for 
interfering with the discretion which the 
learned District Judge has exercised. 
The result then is that we accept the 
appeal and deducting the sum of Rs. 238-15-0 
from the amount decreed, we make the 
decree one for Rs, 1,173-(1-0, with pro- 
portionate costs in all Courts, and we fur- 
ther direct that the defendants shall vay 
interest on this sum at 6 per cent, per 
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annum from the date of the District 
Judge’s decree until the date on which 
they paid the amount decreed into the 
Executing Court. The plaintiff’s appeal, 
as already stated, is dismissed with costs. 
: Defendants’ appeal accepted in part. 
Z.K. Plaintif’s appeal dismissed, 


PATNA HIGH COURT. 
SECOND Civiz, APPEAL No, 859 OF 1021, 


| June 19, 1923. 
Present ;—Sir Dawson Miller, KT., Chief 
Justice, and Mr, Justice Kulwant Sahai, 
Bibi KANIZ ZOHRA-—PLAINTIEF— ` 
APPELLANT 
Versus 
Satyed MUJTABA HUSSAIN AND 
ANOTHER—DEFENDANTS— 


RESPONDENTS, 

M uhammadan Law—Charitable endowments—Mut - 
walliship—Sajjadanashini — Succession — Females, 
vighis of — Usage. E 

Under the Muhammadan Law a woman is dis- 
qualified by reason of her sex from the right to 
act as mutwalli of endowed property where 
the office involves the performazice of the dutics 
of a sajjadanashin as well, unless there is sume lo: el 
usage or custom to the contrary. fp. 214, col. 1.} 

in Muhammadan endowments the — sajjada- 
nishini and the mutwalliship are different offices. 
The formeris a priestly office involving the per- 
formance f spiritnal and religiois duties, the 
latter a putely secular one involving the manage- 
ment of the trust property. [p. aro, col 2.] 

A woman is incompetent to be a sajjadantshin 
accord ng to the Muhammadan Law but is not dis- 
qual fied from perform ng the duties of a mutwalli 
as such. [p. 210; col. 2.] 

The orign of the rule that a woman is not qua- 
lified to perform the functions of a sajjadanishin 
is based upon the con ideration that it is unseemly 
for a Muhammadan lady to perform duties which 
bring her in close and int mate association with 
the general public of the opposite sex. The dis- 
qual ficat on is not confined only to those cascs in 
wh ch the office requires that spiritual instruction 
should be given by the sajjadanishin to his dis- 
ciples. [p.212, col. 2.] p 

No wontan is qual fied to become a sajjada- 
nishin whose office involves the performance 
of rel gious and spiritual duties, not only those of 
piri muridi (preceptor and disciple) but those o! 
lead ng the fafeha and offering prayers and in- 
cense in a place of public worship. fp. 212, col.2.] 


LÀ n i 1 e 
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According to the Muhammadan Law the duties 
ot mulwalii who has not to perlotm religicvs 
duties or spiritual functions may be discLeiged 
by a proxy. But the office of sajjadanishin 
requires peculiar personal qualificalicis and the 
duties of this office cannot be discharged by proxy. 


fp. 213, col. 2.] 


Although a minor might succeed by inberitance 


to the office of mutwalli, a substitute being appoint- 
ed to carry out the duties during his minority, 
where the succession is not by inheritance, but 
by appointment or selection, a minor cannot be- 
come mutwallt. [pa 214, col. t] 

The devolution of the office of mutwalii depends 
in the first instance upon the piov::.ons ci the 
wakfnamah, ot trust deed, but in its abscnce the 
order of succession must .be determine: accord- 
ing to the usage of the particular endowment 
in question. [p, 216, col, 2.] l 

Appeal from a decision of tke D str ct 
Judge, Bhagalpur, dated the 7th February 
192i, affirming a decsion of the Stb- 
ordinate Jud e, Bhagclpur, dated the -tih 
February 1920, 

Messrs. S.* Ahmad and Sulian-ud-din 
Hussain and W. H. Akbari, for the 
Plaintiff. Appellant. 

Messrs, H. imam and S. M. Tahir, for 
the Respondents. . 
JUDGMENT. 

Miller, C. J;:—Jlhis is an appeal on 
behalf of the plaimiff from a deci ion 
of the District Judge of Bhaga'pur 
affirming a decision of the Subordinate 
Judge dismissing the suit. 

Bibi Kaniz Zohra, tle pleintif in ite 
suit, is the dau: hter of the late Scised 
Ijteba Husain who died in the year 1913 
leaving as his heirs his widow and the 
plaintiff and a younger deughter. Dur- 
ing his life time the plaintiff's father and 
uncle were the joint muiwallis of certzin 
wakf property dedicated to the main- 
tenance of a Mosque, an imamba r1 and a 
dargah, ot shrine, of a saint situated in 
the town of Bhagalpur. At the time of her 
father's death the p'aintiff was alcut 
8 years old. She claims that she succeed- 
ed by inheritence to a helf share in tke 
management of the wakf property or, in 
the alternative, that she is entitled 1o 
share jointly in the management nih 
her uncle Seiyed Mujtaba Husain. the 
first defendant in the suit. She jurther 
claimed that if she did not succeed 
by inheritence she wes — in fact 
appointed by her rekiicns ind fle 
assembled congre «ion giter La 'ctha's 
death. She instituted the present suit 
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in the year roro whist still a minor 
sung through her mother as ext friend 
to establish her right to a share in the 
muiwallishib of the erdowed projerty. 
The defendants in the suit are her uncle 
and her younger sister. The former alone 
filed a written statement and contested 
the plaintiff's claim. 


The endowment is an old one. It is. 
proved to have been in existence at the 
be inning of the lust ecntury and its 
origin is probably of much ear er dete. 
There was at one time a Khungah 01 
mona‘ tory attached to :t and.it ‘s found 
by both the Tii.] Ccirt and the first 
Appell.te Court that there hes cll along 
been attached to the institution a 
saiiadanashin and that this office stil 
exists. It is further fcund tlat tle 
management or muiwalriskip of the trust 
property goes with the office of scaa:-da- 
nashin, The qnalife:tons of the two 
offices ere different. ‘ihc sayadan sl int ^s. 
a priestly office nvoh ng the performance 
of spiriti £1 and religious Cuties whch t 
is admitted cannot accord ng to Muhi.m- 
madan Law be performed ty a wor:.n. 
The fenctions of a mutwalli cre yurely 
secular involving the management o fle 
trust property and a wom.n js not dis- 
qualfied by reason of Ler sex irum 
perform‘ne the dut‘es of a muwelli cs 
such. The devolution of the office of 
mutwalli depends in the first ‘nstc.nce 
upon the provisions of the wakfnaemah, 
or trust deed. but in the present case 
the wakfnamah hes not been prodred 
in evidence and probebly no Il nger exists. 
In its absence the order of  success'on 
must be determ/ned «cccordig to the 
usage proved to heve jrevailed with 
regard to the endowmert in questicn, It 
is found that the usrel coirse for ap- 
pointing the mutwalli wes that after the 
death of en ‘1ermient e rel.tion of the 
late mutwalli wes chosen Ly the othcr 
rel.tions 5nd the well withers of the wef 
after consult.t on wih Tespectable neig h- 
bours and gentlemen of ithe neiglt our- 
kood and zlo, f recessary, bx the s dv ce 
of tle sajjadanashins or mtu allis of o'her 


wakf pro entis, end thet in any per- 
ticuk.r cose ether the wlo'e of this 


procedure or 2 pait of it only m ght hive 
been carried out, that these were the 
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stal guiding principles in choosing the 
successor, It wotld appear, therefore, 
that the devoluton was not strictly 
according to the rules of heredity bct 
was by election out of a limited class and 
the office could only be held by one 
qualfied to act as sajjadanashin. The 
plaintiff claimed to have been elected by 
the relations after constiltation in the 
manner described above. 


The Subordinate Jud-e before whom 


the case came for tral was of opin'on 
that the plaintiff had failed to make cut 
that she had been elected. 


The District Judge cn appeal took a 


different view. upon this part of the 


case. He was of op‘nion that the 
plaintiff lad sufficiently made out her 
case that she was in fact elected as 


co-mutwallt with her uncle Mujtaba 
Hussa n, but that as she was not quali- 
fied to perform tne office of sajjadanashin 
her election was not valid. It was the 
plaintiff's case that in the institution 
with which we are concerned the office 
of sajjadanashin had become extinct and 
had ceised to exist many years ago 
before the time of her grand-father who 
was the mutwalli of the wakf property, 
and the main contention in both the 
lower Courts centred round this issve. 
The Judge of the Trial Court in his 


judgment says " Tkereis no dispute thit 


the plüntiff cannot be a sajjadanashin; 
but her case is that this office has 
become ext not since the time of Irtiza 
Hissan and Fe with his successors has 
b:ei in sossSeSsicn in the capacity of a 
mus oniv". The learned Dis:rct 
Jude on appeal also expressed tre 
mitter thus: "It is a common grourd 
of biti, appe" ant and respondents tiat 
as Kaniz Zohra is à ‘woman she can 
not exercise the functions of e sejíadanashin. 
If, therefore, the sajadanashinship has 
not become eX'"rct then the appellant 
admittedly has no case, I will, there- 
fore, deal first with this point and my 
finding upon it will decide the appeal.” 
Both Courts found that in fact the 
office of Sayjadanashin had not become 
extinct and as a woman was admittedly 
disqtalified from performing the functions 
of that office the  plaintüf's suit must 
fail. 
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In appeat before us it was argued 
that the real issue had not been pro- 
perly understood by the learned District 
J"dge and that although the office of 
sij'adanashin had not become entin Iy 
extinct the spiritual duties as distinct 
fron the performance of religious cere- 
monies no longer existed and that the 
learned District Judge had not dealt 
with this aspect of the case. It was 
argued trat the spiritual duties of a 
sajiadanashin were ile only offices which. 
the mitwalli as such was nct com~etent 
to perform and that the muiwali or 
indeed any Munammadan might perform 
tbe religious duties, that is to say, 
leading the prayers, readirg from the 
Koran and pertorming tle urs and faicha 
and  currving ont tke other duties 
required by the Mul.ammadan ritual: 
The learned Counsel for the appellant 
refetred to'he evidence ot the defendant 
himself in which he admitted that there 
was no system of pint-muridi in the 
family. The piv is the spiritual instruc- 
tor and the murid is the disciple or 
pupil and the system referred to is 
that of giving spiritual instruction to 
the disciples. He ccntended that the 
orig'n of the rule that no woman could 
act as sajjadanashin was based upcn the 
fact th:t by Mulammadan Law a woman 
may not allow her skin to be touched by 
a man outside the circle of her im- 
mediate blood relations włereas tle 
spiri va' instruction known as ptri-mtridt 
required that the pupils or discjJes 
should on some occasions kiss the land 
of the sajjadamashin. No auttcrity for 
this lim‘ted disqual'fication va: cited but 
a passage in Macnaghten’s Principles and 
Precedents «of M hammadan Law, second 
edition, was quoted. The passage is con- 
tained in a note at page 343 and reads 
tüus:— 

“The meaning of the term sajjada- 
nashin, which is synonymous with 
gaddi nashin, is thus given by Meninski.— 
Considens i" tapete sacras preces beracturus 
aliisque proeiturus antistes," ‘This officer, 
is frequently confounded with the 
imulwilh, that is, the trustee cr 
superintendent of the endowment, although 
they are quite distinct; the one having 
charge of the sbiritual, the ether of the 
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temporal, affairs of the endowment. The 
Office of trustee may be held by a woman, 
and the duties may be discharged by 


ptoxy, whereas the office of superior 
requires peculiar personal qualifica- 
tions”. 


There is a further passage on page 332 
of the same volume which was also relied 
upon. It is as follows :— 

“Females are not competent to assume 
the office of superior of an endowment; 
and such an act is at Variance with 
the usage of the country, because it is 
the duty of the superior to instruct and 
gttide his disciples, to teach his scholars, 
and to keep their company continually 
in private and in public, and this cennot 
be done with propriety by a woman, 
whose duty it isto live retired aud 
secluded.” 

The learned Counsel argues from this 
that the only obstacle in the way of a 
woman acting as sajjadanashin is that 
the duties of the office require the 
incumbent to keep company in 
private and in public with his disci- 


ples and that as there were no 
disciples in the present case the 
disqualification did not exist, A 


passage was also relled upon from the 
judgment of Abdur Rahim, J, in the 
case of Sajjada Shah Mahamad Usuf 
v. Shaw Habit (x) in which the question 
was whether the Court hed power to 
remove a sajjadanashin and appoint some 
one elsein the office. In that case the 
learned Judge speaking of the duties 
which were actually performed by the 
incumbent in tbe particular case before 
him says at page 680 of thereport ''In 
short the duties ordinarily attached to 
the office of a sajjadanashin did not 
appertain to the position which the de- 
fendant and his ancestors bave been 
occtipying. All that they hed to do was 
to conduct the annual wrs and to offer 
fatehas at tombs, and none of these could 
be said to be functions incapable of 
being performed by other Mitbamma dans, 
As regards maintenance of the daily 
Service at the mosque or of the special 
services in the mosque on Fridays or on 


m 
* 


(1) 53 Ind. Ces. 6775 (1919) Mà Wi Ni $63; 


INDIAN CASES, 


(1923 


the occasion of the Ramzan, the Eedtl 
Fitar. and the Bakrid, the work was 
capable of being attended to by any 
muswalli of a mosqte." It cannot be 
supposed, however, that in delivering 
this opinion the learned Judge bad in 
mind the question of whetber a woman 
could perform the duties to which. he 
Was feferting, That the duties referred 
could be performed by a mutwallt not 
specially qualifiedas a sajjadanashin may 
be conceded, but the opinion of Abdur 
Rahim, J., above quoted doesn ot touch upon 
the question of sex disqualification. No 
doubt the originof the rule that a 
woman was not qualified to perform 
the functions of a  saddadanashin is 
based upon the consideration that it is 
unseemly for a Muhammadan lady to 
perform duties which bring her 
in Close and intimate association with 
the general public of the opposite sex 
but there seems to 1e no reason why 
the disqral‘fication should be confined cnly 
to those cases in which the office re- 
quires that spiritual instruction should 
be given by a teacherto his disciples. 
Whatever may bave been the exact nature 
of the objections upon which the dis- 
qualification of a woman to actas saj- 
jadanashin was originally based it would 
appear to have become a settled rule at 
the present day that no woman is qualified 
to become a sajjadanashin whote office ja- 
volves the performance of religious and 
spiritual duties, not only those of piri 
muridi but those of reading the fateha 
and offering prayers and incense in a place 
of public worship. In Mtjavar Ibramb bi 
v. Mwjavar Hussain Sherif (2) it was 
held that a women is not comptent 


to perform the duties of musavar. 
of a darngah which ate not of a 


secular nature, Jn that case the lands 
had been dedicated forthe reading of the 
jateha, for the supply of water, lights, 
flowers, and other things requisite for tke 
services to be performed at a dargah and 
for the support of those by whom the ser- 
vices should be performed. In that case 
the learned Judges stated:— 
“It appears from the evidence that the 
office of mtdavar entails the pus 


(2) 3 M. 95; 5 Ind. Jur. 190; 1 Ind; Dec: 
s 8.) 623; , 
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of duties of a spiritual character, such as 
reading the fateha, offering prayers and 
Incense, ete., which could not conveniently 
be performed by a woman. ‘There is no 
sitisfactory evidence that the office has 
ever been held by a woman, except in 
One instance, and that was ata different 
place, and in that case it is admitted 
there were in the family in which the 
office was hereditary no male Members by 
whom its functions could be discharged. 

“The question as to the competency of 
a female to hold the office was in re- 
ference to ibe same endowment con- 
sidered and determined by this Court in 
the negative in Hussain Bibi v. Hussain 
Sheriff (3) where a claim was advanced 
by the widow of a deceased mudavar 
ta be declared entitled to discharge in her 
turn, the duties of the officeand to obtain 
possession of a share of the endowed 
property, That decision notices the distinc- 
tion which exists belweena trusteeship for 
_ secular purposes, waich can be held by a 
wotinan, and an office entailing religious 
duties, for whicha woman is not eligible, 
and fests on the authority of Macnaghten 
(Muhammadan Law, 343, Note, and 
the cases cited in the appendix to that 
work)” 

On referring to Mr. Macnaghten’s note 
already quoted it wiil be found that he 
makes no difference between spiritual and 
religious duties, the antithesis being be- 
tween spiritual and temporal duties, the 
latter being capable of performance by a 
woman and the tormer not. The authority 
of other text writers also seems opposed 
to the view that a woman can perform 
the duties of a sajjadanashin. Mr. Syed 
Ameer Ali a text writer of repute states 
the matter thus: “The office of muiwallt 
is an office of personal trust, end a per- 
son who cannot discharge the duties of 
the trast personally, nor be responsible 
for ther due dischirge, cannot appoint 
a deputy. But where the mutwalli has to 
perform religious duties or spiritual func- 
tionsin convection with the wakf, which, 
as re2ards men, car only be performed 
by a min,a woman cannot be appointed 
to the office. For example, if the muiwalli 


|. (3) AM, H; Ci Ry 23. 
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is also the superior of a religious establish- 
ment, and, as such, has to officiate on 
occasions of religious festivals, & woman 
is precluded by her sex from holding 
the fowltat’” In support of this opini n 
he relies amongst other authorities upon 
the case already referred to of Mumwar 
Ibram Bibi v. Mujavar Huss:in Sheriff (2) 
(Muhammadan Low, 4th Edition, Vol. I, 
443). Sr Roland Wilson in his treatiseon 
Anglo Muhammadan Law, 5th Edition, page 
357, paragraph 32r, states the law thus—'' A 
female may be the mutwallt of an endow- 
Ment and so may a non-Muhammadan; 
but if the endowment be fcr the pur- 
pose of divine worship, neither females 
nor non-Muhammadans are competent to 
hold the office of  sajjadanashin, or 
spiritual superior.” Mr. P. R. Ganapathi 
Iyer in his book on Hindu and Muhammadan 
endowments, 2nd Edition, page 435, after 
pointing out that the office of sajjata- 
nashin and mutwalléare separate and dis- 
tinct says" ‘The sujjadanachin has charge 
of the spiritual aflairs of the endowment. 
But .the mutwallt has charge cf its 
temporal aifaits. One consequence of this 
is that a woman maybe a mufwalli but 
cannot bea  sajjadanashin. ^ According 
to the Muhammadan Law, the duties of 
mutwallt who has not to perform religious 
duties or spiritual functions may be dischare- 
edby proxy. But the office of sajjadanashin 
requires peculiar personal qualifications and 
duties attached to that office cannot be 
dschargedby proxy, A woman, therefore, 
Cannot be appointed to such office.... 
It may happen that in some cases the 
office of. muiwalli and s.jjada are combin- 
əd in the came person. ‘Then also a 
woman cannot beappointed." 

It is found in the present case the 
Mutwallishif appertains to the office of 
Sajjadanashin and as that office requires 
certain personal qual fications which can 
not be performed by proxy the question 
does not arise in the present cose whether 
a female could be appointed muwaili 
delegating tle performance of religious 
offices to a proxy. This question was 
considered in the case of Munnavaru 
Begam Sahtbu v. Mir Mahapaili Sahib (4) 


(4) 51 Ind: Cass 489; 41 M. 1033. 
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where it was held that a religious office 
can be held by a woman under ths 
Muhammadan Law unless there are dut'es 
of a religious nature attached to the office 
which she cannot perform in person cr by 
tae deputy. In that case Ahdur Rahim, 
J., temerked: ‘‘Tne rule prohibiting 
women from beng appointed to such 
offices is not confined to the offic. of 
Sajjadanashin but there may be other 
Offices which’ she may not be able to 
perform, for instance, that of an Imam, 
in a mosque where she would hive to 
lead the congregation.” The learned 
Judze was of opnioa that the prohibition 
dd mt arise from any absolute injunction 
of Muhammadan religio: or law bat from 
Dea! usages and customs. In the present 
case n? local usage or custom has bien 
proved which woud entite a woman 
to ict assajjadanashin nor was any instance 
given in wiica a woman hed occupied that 
office in the mosque ia question, In my 
Opinion the plairtiff is d'squalified by reason 
Ot her sex from the right to act as mut- 
walli ofthe property in suit by reason of the 
fact that the officeinvalves the performance 
of the duties of a sajjadanashin, ` 

Moreover there is, I think, another fatal 
objection to the plaintiff'sclaim, A:though 
a minor might succeed by inher:tance 
to the office of mutwallt, a substitute 
being appointed to carry out the duties 
during bis minority, itseems to be settled 
law that where the successionis not by 
inheritance but by appointment of selec- 
tion a minor cannot be appointed. Mr. 
Syed Ameer Ali, Mtkammadan Law, Vol. I, 
paze 445 says:— 

“In the absence of any provision in 
the trust-deed as to the mode of succks- 
sion, or of any evidence of usage, the 
mutwalli may, on his doath-bed, nom nate 
his successor, and such nom nation will 
be valid w.thont any judicial order, But 
in ordet that the  nomiration ^ may’ Le 
effective it isnecessary thatthe person 
so appointed should be adult and pus 
sessed o: unlerstand/ ng. A'ltheauthor- 
ties are ajreed that a muor cau nt 
lawfülly be appointed a 'mulwalli, The 
Fatawar Alamgiri lays. down the princip!e 
thus;— 

“‘and it is a condition to the valicity 
DË the appointment of a muwalij that he 


should be adult and possessed of under- 
stending and thus itis stated in the Bahr 
ur-Raik,' l 

'"S5 also ii the Radd-ul-Muhiar, the 
conditions necessary to the validity (of the 
appointment) are puberty (bulugh) and 
uiderstand'n2 (oz RI)."' i 

‘the learned. author further points out 
that where the office of mubwalli devolves 
upon à minor by virtue of the provisions 
of a trust-deed, in such a case the: ap- 
pointment will remain in abeyarce 
until majority is attained. So also when 
the fowltat is hereditary ia a family and 
a miaor succeeds, the Kaz! shall not 
remove him but shall appoint another to 
d'sc.arge the duties cf tue othce “during 
nis m.nority. Mr. Tyabji’s Pr.ncplks of 
Mihammadan Law, page 410, also states 
clearly;—" Where an infant or person of 
unsound minlis purported to be appointcd 
asa miutwalli his appointmeat is void. 
Where the office of mutwallt devolves upon 
a person who is a mnor, the Court 
may appoint another mu£wallh to act in 
his place during bis minority.” lu the 
preseat case the plaintiff's rightis based 
not upon succession but upon appoint- 
ment and her minority appears to befatal 
to the claim. In my opin.on this appeal 
should be dismissed with costs. 

Kuiwant Sahai, J.—I agrec. 

Appeal dismissed, 
N.H., i 
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CIVIL APPEAL NO. 20I OF 1921. 
October. 5th, 1923. 
Preseni;— Mr. Justice Phillips ard 
Mr. Justice Verckatast bba Rao. 
VEOLA VENKATASUBBAMMA 
PLAINTIFEF—-ÁÀPPELLANT 
Versus 
VEDLA VENKAMMA AND OTHERS— 
DEFE':DANTS-——RESPONDENTS, 
Estoppei— Adoption by | widow— Representation 
of authority io adopt by husband-—Conduct, 
A Hindu w dow, who in adopting a boy to her 
husband represents that she was authorised 
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VEDLA VENKATASUBBAMMA 7, VEDLA VENKAMMA, 


by her husband to do so and thereafter by her 
words and conduct holds out and treats the boy 
as the lawfully adopted son, is estopped from 
denying that she had the authority of her husband 
to adopt ‘or that the adoption was a valid one. 
[p. 215, col. 2.) 

Dharam Kunwar’ v. Balwant Singh, 15 Ind. 
Cas. 673; 34 A. 398; 16 C. W. N. 675; 9 A. L. J. 
730; 14 Bom. L. R. 485; (1912) M. WwW. N. 641; 
I2 M. L. T. 95; 16 C. L. J. 60; 23 M. L. J. 200; 
39 L A. 142 (P. C.) and Ramachari v. Saras- 
wali Ammal, 60 Ind. Cas. 246; I2 L. W. 544; 
(1920) M. W. N. 721, followed. 

Appel against a decree of the Court 
of the S.bordi.ate Judge, Bezwada, ir 


O.S. No. 68 of 1919, 


Messrs. T. R. Ramachandra Iyer and 
S. Srinivasa Iyer, 101 the Appelle nt. 

Messrs. A. Krishmaswami Iyer and 
V. Suryanarayana, for the Respondents. 


JUDGMENT. -The plaintiff im this 
case is the widow of one Vedala Janaki- 
ramayya wbo is said to be the adopted 
sor of the first defendant's hu:bard. The 
first de:endent has denied both the 
factum of the adoption and also its 
validity. The Sıbordinate Judge kas 
foind thet the ceremony o! adoption 
did actually take place and thet the 
plaintiffs husband has been treated as an 
adooted son by the first de: edant, but he 
has held that thefirst defeudart not havirs 
had authority from her husband or {rom 
the sapindas to make the adoption, the 
adoptio is invalid; and he has further 
found that the first deferdant Js 
not estopped from raising the plea of the 
invalidity of the adoption. In appeal, 
the facistm of the adoption is not disput- 
ed and the oaly point which is seriously 
argued is that the - authority given by 
the husband has not been actually proved, 
b ıt it iscoateaded that the first de! endaut 
by her coiduct and acts from the tine of 
the adoption until tbe present day, 18 es- 
topped from denying that the plaiutih’s 
husband was really her adopted son. 

"There are many tacts which we think 
may be re.erred to in detail, as the ques- 
tion of estoppel must depend upon the evi- 
dence and we will proceed to mertiou the 
chief circumstances which would lead to 
an iaference in coming to a decision. In 
the first place, when this boy was adopted 
his name and house name were changed. 
He took the house name of the first defend- 
ant'& husband and the name of his adop: 


ed father's father. Immediately after the 
adoption, the first defendant performed 
his upanayanam ceremony, Some years 
later, the first detendapt performed his 
marriage and also’ graphpravesam cere- 
mony. Ihe adopted boy pertoimed the 
shridha tor the first defendant’ s husband ' 
and it also appears that he had on share 
in the property belonging to his natural 
tamily. Te partition in the natural family 
has not been actually proved but, hom 
the oniy evidence available, it seems clear 
that Tanakhamayya did not receive any 
of his natural family's property. There 
is thefurther circumstance that, when 
Janakiramayya’s natural mother died, the 
plaintiff did not observe polution and, i 
Janakiramayya had been a member of that 
famitv, she must undoubtedly have done 
so. These circumstances are ajl very 
stroig evidence that the first defendant did 
adopt the boy and treated him as a iaw- 
fully adopted son; his performance ot the 
ceremojies mentioned was one that could 
oaly be done by an adopted son, and, there- 
fore, the whole course of the conduct of 
the first de’endant, and, as far as we know, 
of other people, shewed a recognition ot 
ihe validity of Janakiramayya’s adoption. 
In this co inectioa we may teter to the case 
decided by the Privy Conrcil in Dharam 
Kunwar v, Balwant Singh (1), which in mary 
respects resen bles the facts here. It is 
suggested in Ra machari v. Sarasuwa it Ammal 

2), tnat the remaiks of the Privy Couicil 
in this case are mere obuer dicia but we thick 
that is hardly so, althorgh they deciced 
the question in issue in two ways; once aâ s 
a quescion of fact and again on the ques- 
tioa of estoppel, which had been the oily 
oae dec ded by the Allahabad Hi; h Cotat. 
Iu that judgment we find the following 
passage relating tothe widow who was held 
io be estopped trom disputing the validity 
of the adoption which she had made: "She 
has asserted her authority in the most 
solemn manner under her hand and seal, 
ana her conduct both betore and aiter the 


(1) 15 lud. Cas. 673; 34 A. 398; 16 C. W.N. 
675 9 A. L. J. 730; 14 Bom, L. R. 485; (1912) M. 
W.N. 641; 12 M. L. T. 95; 16 C. L. J. 60; 23 M. 
L. J. 200; 39 I. A. 142 (P. T 

(2) 60 Ind. Cas. 246; 12 le. W. 544; (1920) 
M. W. N. 721, 
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assertion has been of a like unequivocal 
character. She could not now be allowed to 
change her story without grave injustice 
ensuing to those who have acted in reliance 
upon her deliberate and repeated 1epresen- 
The respondent is snow 
Severed from his natural family: he 
has tndergorea change of social status 
which may or may not be beneficiai to him, 
but which has certainly so altered his 
mode of life as to make a relapse into his 
former condition a grievous hardship upon 
him. Heand his friends have been driven 
to expenses in the maintenance of the pri- 
vileges with which the Rani pütported 
to endow him. He mertied on the faith 
of this adoptive mother’s word, and, no 
doubt, has creditors who have sold him 
goods ot lent him money in like reliance 
on her good faith,” Many of these facts 
we find in the present case and we think 
that they are sufficient to constitute an 
estoppel. It was contended by Mr. 
Krishnaswamy Aiyar for the respondent 
that the representation by the first de- 
fendant that the boy had been adopted 
was nothing more than a lepresentation 
that the ceremony of adoption had taken 
place and that it could not be treated as 
a representation that that ceremony was 
validly peifotmed. In the circumstences 
of this case we are not prepared to accept 
the plea. It would be very difficult at 
this late stage to prove the authority con- 
sidering that the adoption took place as 
long agoas1897; and, when the first defend- 
ant by her words and acts held out the 
boy as heradopted son, it is diffieult 
to restrict that representation .to a mere 
assertion that the ceremony of adoption 
had taken place. In addition to her con- 
duct we have the deliberate statemert 
made by her in Exhibit K, which is the 
earliest opportunity afforded to her to make 
a tepresentation in public, that she had 
her husband’s authority to adopt. There 
is also evidence that she asserted this autho- 
rity at the time of the adoption, which we 
See uo reason to discredit. ‘This coupled 
with her conduct is quite sufficient to COn- 
stitutean estoppel and we must hold accord- 
ingly that she is estopped from denying 
the adoption. 

A further question is raised by the Teg- 


pondents as to Item No. 3, which the second 
defendant claims to have obtained under 
some arrangement with the first defendant 
in 1897. ‘Lhe second defendant has not 
been examined and the first detendant 
does not support his case, and we have only 
very vague indications from. the evidence 
to enable such a caseto be put forwaid 
It certainly has not been proved, ; 

The appeal will be allowed and the plein- 
tif will havea decree ror possession ot the 
suit property and for mesne profits at the 
rate of Rs. 250 per annum from the date 
of plaint, As the first defendant is now 
dead, the mesne profits will be payable 
by the second defendant and defendants 
Nos. 3 to 6. The question of their respective 
liabilities will be determined in execution. 
The plaintiff will have her costs throughout 
against the second. defendant and the se- 
cond defendant will pay Government the 
court-leesonthe plaint and the appeal 
Memorandum, 

V. N. V, 

S. D. 


Appeal allowed. 


MADRAS HIGH COURT. 
REFERRED CASE No. 20 oF 1922. 
September 25, 1023. 
Present —Sir Walter Salis Schwabe, Kr., 
Chief Justice, and Mr, Justice Coutts- 
rotter, l 
Tug SECRETARY, BOARD or 
REVENUE, LAND REVENUE AND 
SETTLEMENT (INCOME TAX)— 
REFERR NG-OFFICER 
Versus 
R. M. A. R. R. M. ARUNACHELAM 
OHETTI ARIES 
Income Taz Acd (VII of 1918), s. 3 (2) (viji)— 


Exchange profits— Assessment to Income . tax— 
Cassal profits, 


into rupees and remitted back to Madras, The 
remittances were, made on eightoccasions and the, 
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fe-transfer to Madras on thirteen occasions. Owing 
to fluctuations of exchange between dollars and 
Rupees the Chetty made a profit of consider- 
able amount on the transactions, and was assessed 
to income-tax, These dealings in exchange 
had become part of the assessee’s general Bank- 
ing business: 

Held, that the income, not being receipts arising 
from business of a casual and non-recurring nature 
was rightly assessed to Income-Tax. 

In considering whether a case comes under 

section 3 (2) (viót) of the Income Tax Act, receipts 
of a casual and non-recurring nature are only 
exempted when they are not receipts arising 
from business. The question to be considered 
is whether a particularreceiptis properly brought 
into account or omitted in carrying the profits 
of a business. If the transactions form part 
of the ordinary business of the assessee, the pro- 
&ts or losses must be brought into account. 
But if the transactions 'are outside the scope 
of the ordinary business of the assessee, they 
need not be brought into account. The ques- 
tion is one of factin each case whether the trans- 
actions form part of the ordinary business or 
not. [p. 217, col. 2; p. 218, col. 1.] 
. Califorma Copper Syndicate Co., Limited v, Harris, 
(1904) 5 Tax Cas. 159;6 F. 894, Hudson's Bay Com- 
pany v.Stevens, (1909) 5 Tax Cas, 424; Commissioner 
of Taxes v. Melbourne Trusi, Limiled, (1914) A. 
C. 1001; 84 L. J. P. C. 21; 30 T. IL. R. 685 and 
Beynon v. Ogg,7 Tax Cas, 125, followed. 

Case stated under section 51 (1) of the 
Income Tax Act ot 1918 by the Secretary, 
Board of Revenue, Land Revenue and 
Settlement (Income-Tax) in I. T. A. 
No. 316 and S. T. A. 64 of 1927-22 in his 
letter dated the 16th October 1922. 

. The Government Pleader, for Referring 
Officer. ; | 

. Messrs. A, Krishnaswamy Aiyar and M. 
Patanjali Sastri , for the Assessee. 


JUDGMENT. 

Schwabe €. J.—TIhe  assessee is a 
Nattukottai Chetty carrying on business 
in Madras and elsewhere as Banker and 
money-lender. In the yea1 of assessment, 
he remitted from Madras sums aggregat- 
ing over fourlakhs of rupees-to Penang, 
such sums being invested there in Straits 
Settléments dollars, and ultimately re- 
converted into rupees and remitted back 
to Madras. The remittances were made 
on eight occasions within a period of four 
monthsin 1919 and the re-transter to Madras 
was on thirteen occasionscoverirg a period 
of four months from the end of 1920 tothe 
beginning .of 1921. Owing to the fluc- 
tuations in exchange , which varied be. 
tween 93 and 175 rupees per ioo. dollars 


the assessee made a profit of a consider- 
able amount on the transaction. He has 
been assessed to income-tax on that profit, 
and the question referred to this Court 
is whether he has been correctly assessed. 
Under section 57 (I) of tbe Income Tax 
Act which was then in force, any questior 
which hasarisen with reference to the intet- 
pretation ot any of the provisions of this. 
Act may be réterred to the High Court, 
This action probably gives wider powers 
than section 66 of the Indian Income Tax 
Act ot 1922, the consolidating Act now in 
force, which limits the references to the 
High Court to questions of law. It is 
not, however, necessary to consider the 
exact meaning of the words of these sections 
because, the facts having been found, the 
question whether or not they bring the 
income within the reach of any particular 
section of the Act isa question of law. 
Section 3 of the Act applies toall income 
from whatever source it is derived, if it 
accrues, or arises, or is received in British 
India. Certain exceptiors are set forth 
in section 3(2) and among those exceptions 
is to be found (vtii) “any receipts not being 
receipts arising from business or the eXer- 
cise of a profession, vacation, or occupation 
which are of a casual and non-recurring 
nature.” By the combined effect ot sec- 


' tions5 and 9, income derived from the busi- 


uess ischargeable to income-tax in respect 
of the profits of any business carried on 
by theassessee. In the United Kingdom, 
income-tax is payable on the balance of 
profits and gains derived from carrying 
onatiade or business. Ican find nodi- 
tinction in this matter between the laws 
of the two countries. The English Acts 
have not got the exception in so many 
terms of receipts of a casual and non-re- 
curring nature; but, as by the words oi 
section 3 (2) (uéis)of the Indian Act, receipts 
of a casual and non-recurring nature are 
only exempted when they are not receipts 
arising from business, the question to be 
considered both in Indie and En gland 
is whether a particular receipt is properly 
brought into account or omitted in arriving 
at the profit of a business, If the trans- 
actions are business transactions and result 
ina profit or loss made in the carrying on 
of tne business, they must be brought in- 
to account; otherwise not, The questions 
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which have arisen ior decision have been 
whether particular transactions dorm rait 
of a business carried on by thé assessee. 
They need not be pait of some already 
.established business but they must to- 
gether form business. If the transactions 
form part of the ordineiy business ot the 
assessee the p10fits or losses on them must, 
of course, be brought. into account. But 
‘where thetransactions are outside the scope 
of the ordinary business of the assessce 
iL is often a difficult question to decide 
whether or not they areto be treated sub- 
ject to income-iax. Profits may be nade 
‘by the realisations of security or by the 
sale of lapd or moveable property and, 
in the case of one man they may be merely 
successful realisations of assets or altera- 
tions of investments while in the case 
of another man they may form part of the 
income of a business. To give a simple 
illustration a Barrister mig ht buy a picitre 
andat alater date wher the worksof the 
.particular artist were in demand, sell that 
picture and realise profit. No ircome- 
tax would bepayable on this profit. Ji 
a picture dealet bought a picture and on 
the same events happening soid ic ata 
profit, that profit would be a piofit earned 
in his business and would be liable to in- 
come-tax. So, too, profits made on isolated 
specualtiors are not liable 1o ixcon.e-tax, 
but those made in speculation ofa similar 
kind asa part of business would be Hable. 
A difficult question may, however, arise as 
to whether the transactions are of such 
frequency as to amount to carrying ona 
business. The distinction is well illustrat- 
ed by the’ cases of the California Copper 
Syndicate Co., Limited v. Harris (1) and 
Hudson’s Bay Company v. Stevens (2). In 
the former a Company was formed for 
the purpose of acquiring and resellirg 
mining property and also lor workirg such 
property. lt acquired and worked various 
properties and then re-sold-the whole at a 
profit, ?ndit washeldthat such profit was 
Hable 10 income-tax and Lord Justice 
Clarke Macdonald in the course of the 
* judgment subsequendy approved by the 


(1) (1904) 5 Tax Cas. 159; 6 F. 894. 
(2) (1909) 5 Tax Cas 424. 


. reason of his dealings with 


Privy Council in Commissioner of Taxes v. 
Melbourne Trust Limited (3) seid: “The ques- 
tion to be determined being is the sum of 
gain that hasbeen madea mere enhance- 
ment of value by realising a security or 
is it a gain made inen operation of busi- 
ness in carrying outa scheme for profit- 
making.” In the latter, a Company re- 
ceived by grant tromthe Crown ard as 
copideration for surrender of their chari er, 
large tracts of land and then proceeded 
over a period of time to sell ihat lard 1n 
small lotsand it was heldthat the profits 
made outhese cases were not liable to 
income-tax, the sales. being merely reali- 
sation of assets, the Company not carrying 
0. trade in buying and selling lands. In 
Bz non v. Ogg (4) à Company whose ordi- 
nary business was that of coal mercharís, 
Insurance Biokers and Ag ents of coilery 
Companies purchased on its owr account 
asa speculation 250 Railway Coal Trtcks 
and subsequently got ridof themata profit. 
{t was held that the profit was made in 
the operation of the Company 'sbisiress. It 
was pointed oul by Sankey, J., thatthorgh 
in most cases an isolated transectior 6ocs 
pottall to bechargeeble, it wasr.ot ossible 
to say that the mere fact that it was an 
isolated transaction af once takes it out 
of the cates ory of chargeable property ard 
it was necessary to look ot the number of 
the wagons bought, the amount invested 
and how they were so!d, and, in fact, to 
look at the whole circumstances io say 
whether the assessee had embarked on the 
purchase of Railway wagons as part of 
his business. 

Turning tothefacts of thiscase, the asses- 
see was a dealer in money and had by 
the  St1aits 
Settlements facilities at hand for dealings 
in exchange between Madrasand the Sitaits 
Settlements. He had at Penang agents, 
themselves bankers, who were in the hai it 
of collecting for him outstand/ngs ‘in his 
moaey-lending business, and as and when 
required remitting them to India and ina 
process converting dollars into rupees. 
During the periods in question in this 
case, he got regular information by letter 


(3) (1914) A. C. 1001; 84 IL, J. P, C, 21; 30 
1i, R. 68 


(4) 7 Tax Cas 1a5 
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andcablefromtheseagents astofhe move- 


Mentsof exchange intheStraitsSeitlements. 


He sent large sums of money extending 
over a period of four months. At first 
the market went against himardhe sent 
increasing quantities of rupees, ro doubt 
with a view to averaging the cost of the 
doliars. The dollars were by arrangement 
with the agent left on deposit carrying 
interest, a fact not in itself corclusive 
and when he got them back, by reason 
of the increase in tbe value of the rupee 
he wasable torealise by degrees an increas- 
ing piofit. Taking all these facts into 
consideration, I think that the right in- 
terence to be drawn is that in this case 
these dealings in exchange had become 
part of the assessee's Banking busizess, 
and I think that even looked at apart 
from his ordinary business, he did rot er- 
ter into these transactions as an isolated 
investmeat or capital or speculation, bui 
asa business of a dealer in exchang e. 

Oa these grounds, I hold that the decision 
of the Commissioner is correct. The as- 
Sessee must pay the costs. 

Coutts-Trutter, J.—1 agree. 

Reference answered. 

V. N. V. 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 483 oF 1921. 
April xo, 1922. 

Present :—Sir Norman Macleod, Kt, 
Chief Justice, and Mr. Justice Shah. 
RAJEPPA RANAPPA KUNDAGOL— 
PLAINTi¢g—A PPELLANT 

l VETSUS 
GANGAPPA JOTAPPA MANDWE— 

. . DEFENDANT—RESPONDUNT. 

Hindu  Law— Bombay Presidency — Inheritance 
—Atmabandhus—Mother’s brothers son and 
mother's sister's son. 

According to the Mitakshara, as intérpret- 
ed in the Bombay Presidency, mother’s 
brother's son and mother’s sister's son, being 
aimabandhus ate equally distant and, therefore, 
areentitled to inherit the property equally. 
[p. 222, col. 1.] l 


Apbandai Vaihiyar v. Bagubah Mudaliay, 
5 Ind. Cas. 280; 33 M. 439; (1910) M. W. N. 44; 
7; M. L. T. 203; 20 M. L. J. 275; Ram Charan 
Lal v. Rahim Bakhsh, 34 Ind. Cas. 108; 38 A. 416; 
I4 A. L. J. 538; Mohandas v. Krishnabai, 5 D. 
197; 3 Ind. Dec (N.S.) 393 and Tirumatachariar 
v. Andal Ammal, 30 M. 406; 2 M. L. T. 357; 17 M. 
L. J. 285, dissented from. 

Dattatraya v. Gangabas, 77 Ind. Cas; 17,24 Bom, 
R, 69; ,6 B. 541; (1422) A. I. R. 321, 
reterred to, 


Second appeal from the decision of the 


District Judge, Dhaiwar, in Appeal 
No. 232 of 1919, reversing tle decree 
passed by the . Avsistant Judge, Dhar- 


war, in Civil Suit No. 31 of I919. 

Mr. R, A. Jahagirdar, for the Appel- 
lant. 

Mr. Y. N. Nadkarni, for Mr. 
Helkar, for the Respondent, 


JUDGMENT. 

Shah, J.—Tie question of Jaw arisng 
in this appeal is as tu how the pro- 
perty ofa Hndu wuld devo've when 
the nearest rel.tions of tie deceas.d are 
his mot,er's sister’s sun and mother’s 
b rother's son. 

The facts are not in dispute. Nagara 
was the last male bolder end tkeadopt- 
ed son of Jivapa. On his death the 
property devolved on his edoptive mother 
P.rava. She alienated the property in 
suit to her brother’s con wLo is defend- 
ant No. I. She died, and theresiter 
defendant No. 2, who is found to be 
her sister’s son, sold the property to the 
plaintiff. On P.rava’s death the inherit- 
ance is to be traced to Nagapa, The 
plaintiff. claims through the adoptive 
mother's Sister’s son and defendant No. I 
claims as the mothei!'s brutuer’s son. 
The alienation by Pirava ceased to be 
operative on her ceath. 

The Triel Court held that tke mother’s 
sister’s son was the preferential heir, and 
decreed the plaintiff's claim, The lower 
Appellate Court held that the mother’s 
brothet’s son was tl:e preferentialleir and 
accordingly dismissed the plaintil's suit 
with costs, E 

In the appeal betoreus the same ques- 
tion arises, and we have to decide :s to 
what are the ri;hts of the competing 
heirs to the inher.t.nce of Nagapa. 

Tne view of the Trial Court is in ac- 
cordance with the decision oí; the High 


K. H. 
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Court of Madras in Appandat Vathiyar 
v. Bagubali Mudaliar (x) and the view of 
the Appellate Court is supported by the 
'decision of the Allahabad High Court in 
Ram Charan Lal v. Rahim Bakhsh (2). 
There is no decision of this Court on 
the point. The only decision to which 
a teference may be made is the case of 
Mohandas v. Krishnabai (3) in which the 
mother’s brother (an amabandhu not 
. expressly mentioned) was preferred to the 
mother’s sisters son (an atmabandhu 
expressly mentioned) on the ground of 
propinquity. E 

Here we have to consider the claims 
of the mother's sister’s son and the 
mother’s brother's son. Both are males, 
both ate «aimabandhus expressly men- 
tioned in the Mitakshara and the Vyava- 
hara Mayukha, both are equally removed 
from the propositus and they are both 
related on the mother’s side. 

Considering the point with reference 
to the texts exclusively, apart from the 
decisions, it is clear from the Mitakshara 
Chapter II, section 6, placita 1 and 2 
(Stokes’ Hindu Law Books, page 448) that 
both are atmabandhus, and there is no- 
thing to guide us beyond this that by 
reason of near affinity the cognate kindred 
of the deceased himself are his suc- 
cessots in the first instance; on failure of 
them ‘his fathers cognate kindred; or if 
there be none, his mother's kindred.” 
The only ground for determining the 
preference of one bandhu over the 
other is ‘near affinity’ or ‘propinquity’ the 
word in the textfor it being antarangatva. 
It is now settled beyond controversy that 
the lists of bandhus are merely illustra- 
tive and not exheustive and that no- 
thing is laid down by Vijnansevara bevond 
this that atmabandhus areto be preferred 
to pitribandhus and that Jjitribandhus 
are to be preferred to the matriban- 
dhus, and that thereason of the pre- 
ference is propinquity. In the Vyavenara 
Mayukha also we find the same thing, and 
nothing more. (See Mandlik’s Hindu Law, 
page 82). After referring to the Smriti texts, 


(x) 5 Ind. Cas. 280; 33 M. 439; (1910) M. W. N. 
4; 7 M. L. T. 203; 20 M. L. J275 — : 

(3) 34 Ind. Cas. 108; 38 A. 416; x4 4, IL, J. 588; 
(s) 5 B. 397; 3 Ind, Dec. (n. 8.) 393: 


specifying the different classes of ban- 
dhus, which nave been quoted by Vijna- 
nesvara in the Mitakshara, the author of 
the Mayukha says that the order (of 
succession) is as stated in tbe text. I 
have given the English translation cf 
this passage as rendered by Mr. Mandlik, 
who has added a foot-note expressing his 
opinion that the order must be taken to 
have been specified in the texts. even 
as regards each class of bandhus, Apart. 
from the argument based on this note, 
there is nothing in the Vyavahara Mayu- 
kha which throws any further light on 
the point now under consideration, It 
is not necessary to refer to other works 
on Hindu Law. It is enough to point 
out that there is nothing in the texts or 
the commentaries which are accepted 
as authorities in this Presidency, to show 
that any test for determining the question 
of preference among  bandhus of the 
same class other than that of propinquity 
is laid down. 

All other considerations to be found 
in modern books on Hindu Law are useful 
in determining the nearness of affinity: 
but tbere is no express reference thereto 
to be found in the texts, the only test 
mentioned being propinquity. Speaking 
with reference to this Presidency I think 
that the only test that has been applied, 
and that ought to be.applied, is pro- 
pinquity to the deceased. Applying that 
test to the facts of ‘this case. without 
reference to any other considetation it 
seems to Me that both are equally re- 
movedfrom the propositus. = 

It is urged, however, that when that is 
the case, considerations of the relative 
religious efficacy of the oblations offered 
by these relations ought to be consider- 
ed. Both the Madras and Allahabad 
High Courts have rejected the argument 
of relative religious efficacy in the case 
of these two bandhus. It is held that 
it affords no safe basis for preferring 
one to the other. I do not consider it^ 
necessary to deal with this argument at 
length. In this Presidency the test has . 
not been accepted as sound in the case. 
of distant relations—like  bandhss. Its 
application is apt to lead to confusion: , 
also the test when applied to the case ` 
of the two bandhus thai we are cons 


Vol; 77) 


INDIAN CASES: 


gar 


` RAJEPPA RANAPPA KUNDAGOL U..GANGAPPA JOTAPPA MANDWE.; 


cerned with fails to yield any such result 
as would justify the preference of one 
over the other. It is enough to state 
that on this point I accept the view of 
tne Madras and Állababad High Courts. 
Jt is next urged that on the ground 
stated in the foot-note in Mr. Mandlik’s 
book on Hindu Law, to which I have 
already referred, the mother's sister’s son 
should be preferred to the moliber's 
brother’s son as haviüg been mentioned 
first, Though thete is no express refer- 


enceto this foot-note in the judgment in , 


Mohandas v. Krishnabat (3) it appears 
that as far back as 18671 the opinion was 
expressed with reference to the words used 
by Nilakantha in the Vyavahara Mayukha 
that thereby heseems to intend no more 
than is stated in the Mitakshara. It 1s 
difficult to assume that the foot-note in 
Mandiiks Hindu Law, which was publish- 
ed in 1879, was not brought to the 
notice of the learned Judges. Apart from 
that, however, I think that the opinion 
expressed with reference to the meaning 
of the words used in the Vyavabata 
Mayukha is correct, if I may say so with 
respect. I do not desire to discuss this 
point in detail, I do not think it is 
reasonable to apply tbe rule referred to 
in the foot-note to the order mentioned 
in the Smriti texts relating to the illustra- 
tive lists of dandhys, I can understand 
the force of this argument when applied to 
a text like the well-known text where the 
different heirs are mentioned in their 
order, But where the bandhus are only 
intended to be indicated, it seems to me 
that it is not fight to attach any im- 
pottance to the order in which they are 
mentioned in each class. I feel justified 
in taking this view by the fact that 
Vijnanesvata does not refer to this 
order as having any significance though 
he expressly points out that the order 
is indicated as regards each class of 
bandhus. 

Jt is further urged on behalf of the 
respondent that as two females intervene 


between the propositus and the defend- 


ant No. 2, he should rank after  defend- 
ant ‘No. I as an bheir, and the decision in 
Tivumalachariay vy. Andal Ammal (4) has 


7 (4) 30 M: 406; 2 M; L. T; 357; 17 M. In J: 285: 


been relied upon in support of that 
general consideration. "The Allahabad 
High Court Las decided in favour of tke 
mother's brothers son relying toa certain 
extent upon this ground, It seems to 
me, however, that there is no basis in 
the Mitaksahra or the Vyavahara Mayu- 
kha for the general proposition which 
has been stated in the above Madras 
case somewhat too broadly. I quite admit 
that the circumstance of more females 
than one intervening would render it 
easy for the Court in many cases to 
apply the test of propinquity, ard to 
decide who is the nearer bandhu. But 
Id» not think that a bandhu could 
be necessarily described as being more 
remote than another on the mere grcund 
of two femeles intervening between him 
and the propositus. It depends upon 
the patticular relationship, No doubt 
among the modern writers on Hindu Law 
there is weight given to this consideration: 
and in the various tables that are to 
be found the effect of this considera- 
tion is apparent. But all the writers 
are by no means agreed, for instance it 
appears from Golap Chandra Sarkar 
Sastri’s Treatise on Hindu Law, page 06 
(4th Edition), that in hisopinion there is 
no basis for preferring one to the othet 
on this ground. I refer to this cpinion 
as showing that the proposition is mot 
universally accepted. But I base my 
view upon the fact thet the propinquity 
is the only test sanctioned in the Mitak- 
shara and no general proposition which 
is notin terms sanctioned by Vijnanesva ra 
can be laid down as being decisive. I 
think that each cese should be dealt with 
on the basis of the particular relation- 
ships existing between the dandh#s and 
the propositus: and speaking with re- 
ference to these two bandhus in parti- 
cular, I do not think tbat the mother's 
brother's son can be said to be nearer 
to the propositus than the mother’s sister's 
son. In the recent case of Daitaitaya v. 
Gangabas (5) in which this Court had to 
consider the subject of the succession 
among bandhus, we ceclined to prefet one 
bandhu to the other on the ground of 


) 771n4. Cas. 17; 24 Bom, L, R: 
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'the mother of the one being a perferential 
heir to the motj.er of the other, If 
the preference which may exist among 
“the mothers is not to have any decisive 
significance, I do not see how the fact 
of the fatter of one bandhu beng a 
preferential Leirto the mother of another 
bandhu, it those persons were alive, 
could be allowed to determine the relative 
rignts of their respective sons. AS 
regards these particular dandhus, Y think 
that this consideretion is not sufficient 


to justify the preference of one to the” 


other. The antavangatva (near affinity) 
of these two relationsis much the sime, 
and I am unable to discover any sub- 
stant'al ground for 
the other. The resumt is that Loth ere 
equally distant, and are equally entitled. 
It is clear that in the texts in which 
these Landhus are 
tive of the cl.ss, tl ere is no ind catiou as 
to their relative r ghts inter Se, and gene- 
rally spcak'ne it may Le said that where 
the relatons.;p is eqvally distant and 
there `s no firmbass to prefer the one 
to the oter, there is no reason why both 
should nt be alluwed to take equally, 
Just as nothing is ind cated as to the 
order in wiich the  bandhus in each 
class are tu take inter se, not.óne is in- 
dicated as to ther tak ng equally insome 
cases, Thsilternitve bas be ngener. Ily 
ignored in t:e discussens as to succes- 
sion amung b. ndhus, and sometimes the 
order is suttled as f this ;lternetive was 
not open at all. It s-.ms to me, how- 
ever, tlat in t.e caseof, these bandhus 
when there is n.tling d:fnte to encLle 
the Court to oec de the question of pre- 
ference, tiere is n, reasun why we shuld 
go, out of our way to find out sume 
possible ground fur stch prefe:ence. Jn 
such a case there can be no objection to 
give effect to the view that as both are 
equally near to the propositus they ought 
to take equally. 


I would, therefore, allow tke appeal to 
that extent, set cside tle decree of the 
lower, Court and direct that tre prop- 
erty of Nageppa be equally partitioned 
between the de'endant No. 2 and defend- 
ant No. I and that the ptoperty sold 
to plaintiff be assigned te the share of 
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defendant No. 2 as fer as possible and 
handed over to tke plaintiff, 

Each party to bear his own costs throug h- 
out. The partition of lends liable to pay 
assessment to be effected. by the C.Ilcctur 
as provided by the Code of Civil Pro- 
cedure. 

- Macleod, C.J.—I have notfine to add, 
I entirely agree with the conclusions ar- 
rived atin the judzr ent which has just 
been read. 

Appeal allowed, 


N. E. 
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LAHORE HIGH. COURT. 
SECOND CIVIL APPEAL NO. i705 OF 1921, 

March 3, 1922. -. 

Present ;—HMr. Justice Scott-Smith, 

RH ÁSTI AND OTHERS—PLAINTIFFS-— 
APPELLANTS 

VEYSUS 

HIRA AND OTHERS-—DEFENDANTS— 
RESPONDENTS, 

Adverse ossession-—Remole | veversioner. 

An adverse possession of the properly of the 
last male holder is not adversi to a remoter 
revetsioner during the lifetime of the nearest 
revetsioner, that is so long as his right to posscs- 
sion docs not accrue. [p. 223, col.2. 

Sundar v. Salig Ram, 9 Ind. Cas. 300; 26 P. R. 
10911; 34 P. L. R. 1911; 33 P. W. R. 1911 and 
Roda v. Harnam, 18 P. R. 1895 (F. B.), followed: 

Kaka v. Labh Chand, xo6 P. R. 1906; 162 P: 
L. R. 1906, not followed. 


Second appeal from a decree of the 
District Judge, Delhi, dated the 16th May ` 
1921, revers ng that of the Munsii, First 
Class, Delhi, dated the 8th Febrvary 1921. 

Mr. Badri Nath Katur, for Dr. Nand 
Lal, for the Appellant. 


Mr. Raj Krishna, for the Respondent D 


JUDGMENT.—Tke following pedigree- 
table will be of assistance in understa nd- 
ing the facts of the case out of which 
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GANGA BISHEN 
| | 
Babotnu Bhi ma Not Ram 
Ram Jas 
Har Jas Jamna. 
Hasti.. 
Kanhya. ee 
| 
Hans Ram, Mehun, T 
| |. 
Hira. Mohan Nonid 


Not Ram died in 1890 or i89: 
mutation of his land was sanctioned in 
favoir of Hans Ram, Mehun and the 
sons of Ramla who bad predeceased hs 
father. At tiat time the whole of the 
land left by Gana Bishen was joint, but 
in 1594 or thereabouts there was a 
private part tion and the siare of the 
descendants of Not Ram was seperated 
of from the shares of Gana Bishen’s 
other two Sons. In Iyo3 Mehun died and 
his land was mutated half in avour of 
Hans Ram, and half in favour of the 
sons of Ramla wth Hans Ram's 
consent. The collaterals sued to contest 
this mutation Lut witldrew their suit 
with permission to sue again. In 1911, 
Jamna and others revived tbe suit of 
1904 and got a decl. ratory decree pro- 
tecting their reversionary 11 hts in Me- 
hun’s land against the sons of Ramla, it 
being held in that suit that Ramla was a 
pichhiag and not the reel son of Not 
Ram, Hans Ram’s Ine bas now died 
out, his widow having ded in June in 
19109. Hasti, Kanhya, Devka and Jamna 
brotight the present suit for the land 
which came to the sons of Ramla uponthe 
death of Not Ram in 1891. The first 
Court b.ld that tje suit was within time 
ag the plaintiii’s right to sue for possess on 
only accrued upon the dying out of the 
line of Hans Ram, The lower Appellate 
Court holds that the suit on the ground 
that the plaintiifs ere reversioners is not 
barred by limitat on for the plaintiffs had 
no rightto possessthe land until tte line 
of Not Ram died out. At the same time, 
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the Court held that the descendants of 
Ramla-had been in advetse possession of 
the land against the whole world since 
they obtained it upon the death of Not 
Ram, and that, therefore, the swit was 
barred by time, The plaintiifs have filed 
a second appeal in this Court and it 
is urged that though the possession of 
the sons of Ramla may from the very 
beginning have been adverse to Hans 
Ram and Mehun, the suit of the plairt- 
ifs is not barred by time because they 
had no risht to sue for possession until 
the line of hans Ram had died out, 

It iscommon ground that the ques- 
tion whether Ramla is the son or step- 
son of Not Ram is ves judicata, ‘The lower 
Appellate Court appears to have held 
that Ramla’s sons gct a sharein the 
land by virtue cof a gift from their 
uncles. But this was never pleaded in 
the Tra! Court and their Counsel frarkly 
admits that they had not relied upon 
any allegation of gift. In my cpinion, 
the theory of the gift is not warranted 
by the facts. Itis not shown tbat Hans 
Ram and Mehun got possessicn of tke 
whole of tue land on Not Ram’s death 
and made a gift of a porticn of it to 
their nephews. On the contrary, it is 
clear that the sons cÍ Ram]a were allcwed 
to svcceed to one-fourth share of Not 
Rim’s estate, There was no alieration 
in their favour by their uncles, and, there- 
fore, Punjab Act I of 1ie00 does not 
apply. Counsel fcr the appellants rel‘es 
upon Sundar v.Salig Ram(1). Inthat case 
it was he'd, folowing the principles unc er- 
lying Roda v. Hurnam(2), thatthe claim 
was not barred under art. 144 of the 
Limitation Act inasmuch as the plaintifi’s 
right to sue for possess on was not derived 
from or through B, the nearest rever- 
sioner of the last mele- owner, and, secondly, 
the defendant's possess on though adverse 
to B could not beadverse to the plaintiffs 
until after his deaih, when their right to 
possession accrued. Now, relying upon 
th's Counsel urges that though the posses 
son of Ramle's sons was adverse to their 
ttncles from 1890 or 189r, still «inasmuch 


(1) 9 Ind. Cas. 300; 26 P. R. 1911; 34 P. L, R. 
I911; 33 P. W. R. 1011, | 
(2) 18 P. R. 1895 (F. B.) 
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as the plaintiils’.right to sue. for posses- 
sion was not derived from or throttgh 
them, the possession of the sons of Ramla 
could not be adverse to them until after 
the dying out of Hans Ram's line when 
their right to posession accrued. Counsel 
for the respondents cites Kaka v. Labh 
‘Chand (3) which is certainly in support 
of his contention that the suit is barred 
by time, but that decision was considered 
and dissented from in the Kull Bench 
Ruling of 1911. Healsorefersto Mahnu 
v. Shihan Singh (4), butin that case the 
Division Bench apparently distinguished 
Sundar v.SaligRam (1) andthe facts, more- 
over, do. not appear to beon all fours with 
the presentcase. I have no difficulty in 
holding thatthe Full Bench Ruling of 
gir governs the present case and 
that the plaintiffs’ suitis, therefore, within 
time. 

laccordingly accept the appeal and set- 
ting aside the decree of the lower Appel- 
late Court restore that of the First Court 
decreeing the plaintiffs’ suitwith costs in 
all Courts. 
, N.H, Appeal accepted. 

(3) 106 P. R. 1906; 162 P. L. R. 1906. 

(4) 52 Ind. Cas. 857; 76 P. R. 1919. 
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BOMBAY HIGH COURT. 

FIRST Ctvri APPEAL NO. r6 OF 1922. 

July 12, 1923. 

Present ;—Sir Lallubhai Shoah, KT, Acting 
Chief Justice, and Mr. Justice Kemp, 
HARIBRAI GULAB— PLAINTIFF 

` APPELLANT 
versus . 
MATHURA LALLU AND OTHERS— 
DEFENDANTS—RESPONDENTS, 

Hindu Law—Mayukha—Successton— Uncle and 
nephew— Priority. 

According to the Vyavahara Mayukha the only 
test of preference among the distant Sapindas 
is the test of propinquity to the propos tus so that 
an uncle being nearer to the propositus will 
exclude a nephew from succession. 

First appeal from the decision of the 
Fifst Class Subordinate Judge at Broach, 
in Suit No. 396 of 1919. 

Messts..G. N. Thakor (with R. J.T hakore), 
for the Appellant. 

Mr, P.B. Shingne, fox the Respondents, 
' JUDGMBNT.— The only question argued 
n this appeal is that Haribhai, the 
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plaintiff, would -take equally with his 
uncle Lallu as reversionary heir to the 
deceased Varadhbhai who was the first 
ship of the parties is-givenat page 3 
of the printin the judgment of the lower 
Court, and acecrding to the relationship 
it is clear that Lallu isi nearer by one 
degree to Varadhbhai,  Haribhai being 
the son of Lallu’s brother Gulab who was 
dead at the datethe inheritance opened, 

It is urged on behalf ofthe plaintiff, 
who raised this contention in the lower 
Court without | success, that asaccording 
to the rule under the Vyavahaia Mayukha 
a brother's son takes with the brother 
when the inheritance to another deceased 
brother opens, by the same analogy in 
the case of distant sapindas the same 
rule should be adopted. It is a conten- 
tion which is not supported by any 
authority. It seems to us to be en- 
tirely opposed to the whole scheme cf 
the rules of inheritance. It is enough to 
reter to the passage in- the Vyavahara 
Maytkha itself at page 82 in Mandlik's 
Hindu Law, where it is stated. “All 
the sapindas andthe Samanodakas follow 
in the order of propinquity." and after 
the specified heirs when wecome to the 
agnates, the only test is the test of 
propinquity. Applying that mile, it is 
clear that Lallu would pe a nearer 
heir than. Haribhai, and would exclude 
him, This contention is' so opposed to 
the plain meaning of the Vyavahara 
Mayukha that we are not surprised that 
the learned Counsel for theappellant has 
not been able to rely upon anything better 
than the analogy of brother and brother’s 
sonin support of this proposition. A case 
like the present is not of uncommon occur- 
rence and if the analogy had ever been ex- 
tended in this Presidency in the districts 
governed by. the Vyavahara Mayitkha, 
there would he some decision in favour 
of such a proposition. But the absence 
of such a decision indicetes that the 
contention is not sound. We, therefore, 
confirm the decree of the lower .Court 
and dismiss the appeal with costs. 

Z. K. Appeal dismissed. 
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LAHORE HIGH COURT. 
CRIMiNAY, Reviston No. 556 OF 1922. 
June 20, 1922. 
Present —Mr. Justice Scott- Smith. 
BADAN SINGH—PETIrIONER 
VEVSUS 
EMPEROR— RESPONDENT. 

Penal Code (Aci XLV of 1860), ss. 403, 464, 
465——Fabricalting false documeni—Forged docu- 
ment, what is—- Assertion by creditor in his own 
book —Offence., 

Every false or fabricated document is not a 
forged document. There must be acts that con- 
stitute the document a false or fabricated one, 
that is to say, the case must fall within the defi- 
nition of making a false document in section 464 
of the Penal Code, and such false document must 
also possess a certain character or tendency, that 


is to say, the character described in section 463 
of the Code. 

Complainant purchased a  bullock from the 
accused and promised to pay the price on 
a certain date. An entry to that effert was 
made in the bahi of the accused and was thumb- 
marked by the debtor. Subsequently, the ac- 
cused added a clause on the credit side of the 
bahi to the effect that if the amount was not paid 
as agreed upon interest at a certain rate would 
be charged: 

Held, that as the addition was merely an asser- 
tion by the creditor himself and did not purport 
to be an agreement by the debtor to pay interest, 
it did not operate to impose any liability on the 
debtor, and, therefore, did not amount to a false 
document within the meaning of section 464 of 
the Penal Code. 


Jawala Ram v. Queen- Empress, 12 P. R.1893 
Cr., followed. 


Revision from an order of the Sessions 
Judge, Ludhiana, dated the 16th march 
1922, affirming that of the Magistrate, 
First Class, Ludhiana, dated the 24th 
February 1922. 

Mr. Jai Gopal Sethi, for the Petitioner. 

JUDGMENT.—This is a petition by 
Badan Singh for revision of the order of 
the Sessions Judge of Ludhiana, upholding 
on appeal an order of the Magistrate 
convicting him of an offence under sec- 
tions 471 405, Indian Penal Code. 

Briefly the facts were as follows:—Bhana 
and Puran bought a bullock from the 
petitioner for Rs. 4o and paying one rupee 
as earnest promised to pay the remaining 
Rs. 39 at Namani Sambat 1976. An entry 
to this effect was made in Badan Singh's 
account-book and was thumb-marked by 
the debtors. Subsequently a clause was 
added on the credit side of the bahi which 
said that if the amount was not paid as 
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agreed upon thenthe creditor would take 
I} times the principal including interest, 
The sole argument, according to the 
learned Sessions Judge, raised in his 
Court was that the addition was made on 


‘the credit side and with the permission 


of the debtors. It has been found as a 
fact that the debtors did’ not sanction 
the addition of the condition about in- 
terest. It is contended in revision that 
even accepting the finding of the lower 
Courts, no false document has been made 
within the mean ng of section 464, Inaian 
Penal Code. The words of the addition 
are as fo.lows:—Agar iqrar guzar jawe to 
biaj semt deorhe lene, It is argued that 
these words do not purport to contain 
an agreement by the debtors, but merely 
represent an assertion by thecreditor that 
if theamount due be not pa‘d as agreed 
upon, he will take 13 times the amount. 
Counsel has referred to Jawala Rum v. 
Queen- Empress (I) asan authority for the 
proposition that every false or fabriceted 
document is not a forged document. 
There must be acis that constitute the 
document a false or fabrcated one, 
that is to say, the case must fall within 
the definition of making a false document 
in sect on 464, Indan Penal Code, and 
stich false document must also possess a 
certain character or tendency, that is to 
say, the character described in section 
463, Indian Penal Code. As in that case, 
so hete, the addition complained of is 
merely an assertion or allegation in writ- 
ing by the creditor himself andit is to the 
effect that if the debt is not paid as 
agreed upon, he will take 14 times the 
amount, This entry does not operate to 
impose any liability to pay interest upon 
the debtors and, therefore, would not have 
the tendency referred to in section 463, 
Indian Penal Code, in other words, it 
would notcatse damageor injury to the 
debtors, becatise it does not purport to 
be any agreement by them to pay in- 
terest. I, therefore, hold that no false 
document has been made within the, 
meaning of section 464, Indian Penal 
Code. It is possible that the petitioner 
might have bee, charged with anattempt 


(1) 12 P, R, 1895 Cr; 
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“to cheat or with fabrication of false evi- 
dence but be has not been so charged 
and the circumstances of the case do 
dot warrant any further trial of him. He 
has‘already been sufficiently punished. 

I allow the revision and, setting aside 
the orderofthe lower Courts, ecquit the 
petitioner and direct that hebe discharged 
from his bail, 


Z. K. Revision accepted. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
No. 98 oF 1923. 

July 19, 1923. . 

- Present ;—Sir Lallubhai Shah, Ki, Acting 
Chief Justice, and Mr. Justice Coyajee. 
NEMCHAND NATHA—AccusED 
—APPLICANT 

Ver Sus 


EMPEROR—OPPOSITE PARTY. 

Bombay Primary Education (District Mum- 
Cipalities) Act (I of 1918), ss. 7, 8, 9, 10, scope of 
—School Committee, powers and duties of— Ai- 
tendence order, jalure to obey-— Reasonable excuse 
— Instruction, meaning of—Duly of Court. 

The two necessary conditions of a valid convic- 
tion under section 10 of the Bombay Primary Edu- 
cation (District Municipalities) Act are: (1) that 
there must be an order passed by the School Com- 
m ttee under section 9 of the Act, that is an order 
passed in strict compliance with the procedure laid 
down, in that section; and (2) that the parent must 
be shown to have failed to comply with the provi- 

sions of section 7 of the Act on and after the date 
specified in such order, (p.227, col. a.] 
The powers conlerred on the School Committee 
by the Bombay Primary Education (District 
Municipalities) Act are wide. They are in 
curtailment of the right of the parent to give 
efficient instruction to his child according to 
his own ideas. 
attendance order passed by the Committee must be 
shown to have been passed in strict compliance 
with the procedure therein prescribed, namely 
“after giving the parent an opportunity of being 
heard and atter such enquiry as it consideis neces- 
„ Sary” as laid down in section 9 of the Act. The 
d rection as to enquiry in the section is not mercly 
permi sive, it has acompulsory force. [p. 227, col. 


2. * 

. Itisnotessential that the “instruction” referred 
to in section 8 (6) of the Bombay Primary Edu- 
cation (District Municipalities) Act, in oidei io be 
efficient should conform to the standards as adopt- 
ed in the recogn sed pr mary schools. [p. 229, col. 2.] 
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It is, therefore, essential that an 
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When a complaint is made fo a Court under 
section 10 of the Bombay Primary Education 
(District Municipalities) Act, itis the function 
ofthe Court to see whether itis proved that the 
parents failed to send the child to a recognised 
school, without reasonable cause, on or after 
the date specified in the attendance order. [p: 
229, col. 7.) | cogs 

Criminal application against conviction 
and sentence recorded by the Sub-Divi- 
sional Magistrate, N. P., Surat, 

Mr. G. N. Thakor (with him Mr. M. 
B. Dave), for the Applicant. 

Mr. Kanga, Advocate-General (with 
him Mr. S. S. Patkar, Government Pleader,) 
for the Crown. 


JUDGMENT. 

Coyajee, J.—The applicant in this case 
asks this Court to set aside an order of 
conviction made against him by the Sub- 
Divisional Magistrate, N. P. Surat, under 
section ro (x) of the Bombay Primary 
Education (District Municipalities) Act, 
1918. The following ate the material 
facts, 

In compliance with the provisions of 
section 3 of the said Act, primary edu- 
cation of girls was made compulsory in 
the Municipal District of Surat, from 
January I, 1920. A School Committee 
has been duly appointed—its duties being, 
among others, to enforce the ptovisions 
of the Act tespecting the attendance 
cf children at school, Itis admitted 
that by section 7 of the act the 
applicant was bound tocause his daughter 
Bai Parson to attend a recognized primary 
school in the absence of a reasonable 
cause, 

On January 3, 1923 the School Com- 
mittee senta notice (Exhibit D) 10 the 
applicant requiring him to appear Lefore 
them onthe goth idem to show cause why 
he should not cause Bai Parson to attend 
a recognized primary schoo}. The notice 
was signed by the school attendance officer 
on behalf of the Committee. The appli- 
cant failed to appear, The Committee 
thereupon resolved, on January 9 (Exhi- 
bit E), that an ordershould be served on 
him directing him tocause the child to 
altend a recognized pLmary school on or 
before the 18th of that month, An order 
to that effect (Exhibit F) was served on 
him on the 13th; but it issaid he refused 
to acknowledge its receipt, 
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O1 January 17, the applicant wrote to 
the attendance officer as tollows: 

“I have got your notice ...My daughter 
Parson goes to study in the Swaruprani 
School of the Rashtrya Kelavni Mandal 
and that is known tO you....We are cet- 
tainly eager to give education to our 
daughter and our girl isalready receiving 
proper education....You should note that 
our daughter is receiving education.” 

No enquiry seems to have been made by 
the Committee at any time either as re- 
gards the truth of thestatement made in 
Hsh.bit Gor as to the efficiency of the 
insituction imparted in the school which 
the girl was sid to have been attending, 
It is necessary to set out here the follow- 
ing facts which appear in the evidence 
given by the attendance officer before the 
Magistrate in thi, case. 


“The Swaruprani School is national . . 
Neither I nor my Committee have by 
writing the national school ascertained 
what books are being taught in their 
schools.. Neither I nor my Committee have 
at any time inspected any of the national 
schools, We have not asked for the cur- 
riculim that has been laid down in the 
schools. I do not know what are the 
qualifications of the teachers employed 
ai the national schools, The School Com- 
mittee has not made any enquiry as: re- 
gards the fitness ot the teachers employed 
in those schools, I du not say that a 
child that is taught at an  untecogmzed 
(school) is not in receipt of adequate educa- 
tion. There is no resolution of the School 
Committee to the effect that the education 
given in national schools is not efficient. 
I waspresent whea the School Committee 
meton the gth cf January..The proceed- 
ing Exhibit E, was written then and there. 
The order, Exhib.t F, was resolved to bpe 
issued after the girl's abseace had been 
noticed. No furtherenquiry had been made 
about this girl," 
` The applicant did not carry out the 
attendance order, Exhibit P, On January 
20, the Chairman of the Committee 
attthorized the attendance officer to makea 
co.nplaint to the Maz-strate under section 
Io. This was done, with the result that 
he applicant was convicted and ordered 
tu pay a fiue of one rupee. 
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The questson now beforeus is whether 
the convictionis validin law. The two 
necessary conditions of a valid conviction 
under section 10 are: (1) there must bean 
order passed by the School Committee 
undersection 9, 2.2., an order passed in 
strict compliance with the procedure laid 
down inthat section; (2) the parents must 
be shownto have tailed to comply with 
the provisions of section 7 on and after 
the date specified in such order. Ia my 
opinion the prosectitioa has failed to 
establish that those conditions were ful- 
filed inthis case, 

The order, Exhibit F, was passed by 
the Committee without regard to the im- 
perative requ.rements of section 9. That 
section is in these terms, 

"Where the School Committee is satis- 
fied that the parent of any child who is 
bound under the provisions of section 7 
to cattse such child to attend a recogized 
primary school, has failed to do so, the 
School Committee, after giving the parent 
an opportunity of being heard and atter 
such inquiry as it considers necessary, 
may pass an Order directing the parent 
to cause such child to attend a recognized 
primary school onand from a date which 
shall be specified in the order,” 

The powers conferred uader the Act on 
the School Committee are wide. They 
are in curtailment of the right of the 
parent to give efficient instruction to his 
child according to his own ideas. It is, 
therefore, essential that an attendance 
order passed by the Committee must be 
shown to have been passed in strict com- 
pliance with the procedure therein pres- 
cribed, namely, “after giving the parent 
an opportunity of being heard and aíter 
such enquiry as it considers necessary." 
In this case the Committee did give the 
applicant an opportunityof being heard on 
January 9, but be did not accept it. The 
record satisfies me-—-as it satisfied the 
learned Magistrate—that his failure to do 
so was due toa spirit of recalcitrancy and 
to no worthier motive. But he seems to. 
have soon realized it; ior, on January 17, 
he wrote the letter, Exhibit G, stating that 
it was known to the attendance officer 
and others that the girl had actually been 
attending the Swaruprani School. In his 
evidence the attendance officer admits; 
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“From the register of absentee children 
1 had come to know that the daughter of 
Nemchand" (7. e. theapplicant) "was at- 
tending national school," The Committee 
made no enquiry at any time to enable 
them to form an opinionas tothe effi- 
ciency of the education imparted in that 
school. Thisis cleer onthe evidence of 
the attendance officer which I have set 
out above. The attendance order re- 
quired the applicant to send his child to 
a tecognised school on the 18th; he 
sent the letter, Exhibit G, on the rjth; 
the complaint to the Magistrate was not 
made until the 20th. There was nothing 
to prevent their making the necessary 
enquiry before making the complaint. 
They had made none before passing the 
Order, Exhibit F. In my opinion that 
order was not made in compliance wit], 
the requirements Of section 9. I do not 
read the words “and after such enquiry 
as it considers necessary " as merely 
permissive, That expression has a com- 
pulsory force, regard being had to the 
object of the enactment, to the wide 
powers conferred on the Committee in 
derogation of the parent’s rights, and to 
the language of section 9 itself. In the 
citettmstances, the fact that the Committee 
passed the order, Exhibit E, does not by 
itself lead to the inference that if had 
made an enquiry in the spirit of the 
enactment. 


The second requirement of section ro 
is thatit must be shown that the parent 
has fe@iied to comply with the provisions 
of section 7 o" or after the date specified 
in the attendance Order passed by the 
Committee. Section 7imposes Ona parent 
the duty of causing his child to attend 
a recognized primary school “in the 
absence of a reasonable excuse as here- 
inafter provided." I think the effect of 
section xo is the same as that of 
section I2 of the Elementaty Education 
Act, 1876 (39 and 40 Vic, c. 79), which 
“isin these terms; ‘ Where an attend- 
ance order is not complied with, with- 
Out any reasonable excuse within the 
ineaning of this Act, a Court of summary 
jutisdiction, on complaint made by the 
local authority,” may inflict a penalty 
on the parent 
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What, then, isa “reasonable excure ”? 
This expression is not specifically cefincd. 
in the definition clause, section 2. The 
8th section, however, gives its meaning 
in these terms: 

“8. A patent shall be deemed to have 
a reasonable excuse for failure to cause 
a child to attend a recognized prin ary 
school in any of the following cases:— 

(à) where the child is prevented from 
attending school by sickness, infirmity 
of other unavoidable cause ; 

(b) where the child is receiving, other- 
wise than in a recognized primary school, 
instruction which in the opinion of the 
School Committee is efficient, or has 
already completed his primary educa- 
tion; 

(c) where there is no recognized pri- 
mary school within one mile, measured 
according to the nearest road, from the 
residence of the child." 

For purposes of this caseit is unnecessary 
to decide whether the three cases there set 
out are meant to be exhaustive, or they 
are merely three illustrations of Teasun- 
able excuse, The language: of section 7 
might indicate that they are exhaustive, 
However that may be, we are here con- 
cerned with section 8, case (b) only, for 
according to the applicant his child had 
at all material times- been receiving ecu- 
cation otherwise than in a recognized pri- 
mary  schocl. It is not shown that 
either before or after passing the order, 
Exhibit P, the Committee made any 
enquiry for tbe purpose of deciding 
whether in its opinion the instruction 
which the child had been receiving else- 
where was ot was not efficient; for, the 
Committee has to form its opinion not 
capriciously but on sufficient grounds and 
for substantial reasons. It is not shown 
that the Committee has formed its opi- 
nion on the subject in the spirit of the 
enactment, or, at all, It appears to me 
that the learned Magistrate has not 
rigbtly appreciated the second require- 
ment of section 10. I agree with him in 
holding that the Legislature has cast on 
the School Committee the duty of decid- 
ing whether the instruction received by 
a child otherwise than in a recognized 
primary school is efficient or not, J, 
however, decline to assume that the 
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Committee must be held to have dis- 
charged that duty mere! because they 
pissed the attendance order. Moreover, 
it is clearly the function of the Court— 
when a complaint is made under section Io 
—1o see whether it is proved that the 
parent failed to send the child to a 
.Yecognized school, without reasonable 
cause, on or after the date specified in 
the attendance order. The Act does not 
inflict penalty on a patent for a mere 
fai'ute to carry out anattendance order 
passed under section 9. For, it is not 
to be stipposed— unless the Statute clearly 
said so, which in this case it does not— 
that once an attendance order is made 
by the School Committee under section 9, 
the patent is for all time deprived of 
the right to give efficient instruction to 
his own child otherwise than ina recogniz- 
ed ptimary school. The Magistrate con- 
cedes that the Court must consider a case 
falling under section 8 (a); it must, in 
my opinion, also consider a case coming 
under section 8 (b). Dealing with this 


question the learned Magistrate ob- 
SerVes-— 
“There is however One thing in this 


connection that has to be mentioned as 
pointed out by the learned Pleader for 
the prosecution. He pointed out thatin 
clause (4) the word used is ''instruction " 
+, é. instruction in primary education and 
nothing else and ptimary education is 
dined in the Act, section 2 (5), so 
that it is not merely the curriculum laid 
down in any parti war school that was 
necessary to be proved but that the curri- 
culum and the whole of the teaching has 
to be in conformity with the stendards 
as leid down and fixed and  tecognized 
by Government as such. Merely the 
curriculum did not matter, certain other 
rales laid down by Government in this 
respect had to be observed which he said 
were not being followed by this schor] 
in particular as also other schools under 
this particular “ mandal” as was evi- 
dent from the replies of the defence 
witness in this respect. When that was 
so, therefore, he made out that it could 
not atall be said that the primary educa- 
tion given to the girl in question was such 
as was contemplated by the Act, I think 
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there isa good deal in all that has been 
utged in this respect.” 

I am unable to accept th’s narrow in- 
terpretation put uron the word “instruction” 
occurring in section 8 (D). The expres- 
sion used in that section js '"instruction'' 
not “primary education," it is an expres- 
sion bearing a much wider import, Its 
efficiency is to be decided by “the opin'on 
of the Schcni Committee," not by its com- 
nliance with some stardard fixed end 
recognised by Government, The main ob- 
ject ef theenactment isto see that a chrld is 
not left without the benefit of education, 
It is sufficient if it is receiving efficient 
instruction elsewhere than ina recognised 
primary school. I see no reason for giving 
to that expression, as used in section 8, 
case (b), the narrow meaning which was 
contended for by the Public Prosecutor 
Lefrre the lower Court and accepted by 
the Magistrate. In my opinion the prosecu- 
tion has failed tosatisfy the second te- 
quirement of section ro also. 

In this view of the case I consider it 
unnecessary to express an opinion on the 
question whether the resolution, Exbihit P, 
passed by the School Committee on Jaau- 
ary II, 1922, and relied on by the ap- 
plicant, is still in force. 

I would set aside the conviction and 
order the fine, if paid, to be refunded. 

Shah, Ag. C. J.—I entirely agree. I 
desire to make it clear with refererce to 
the resolution of the School Committee 
dated Januery ir,1922 (Exh’bit P), thet 
we do noi accept one cf the two grounds 
upon which the learned Magistrate has 
held it to be invalid, as it is not essen- 
tial in our view that the instruction in 
otder to be efficient within the meaning 
of section 8 (b) should conform to the 
standards as adopted in the ''recognised 
primary schools," The othergrcund relates 
to the power of the School Committee at 
that date to act as such under the Ae! of 
1018. Thelearned Magistratehas held that" 
in view of the Commissioner’s order dated 
December r7, 1921 (Exhibit L); the 
School Committee ceased to exist, and 
the learned Advocate-General has urged 
that that viewis correct. 

In the view we take of the case, it is 
not necessaty to decide this question: so 
I express no opinion about it, I do 
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not wish to be understood as accepting 
the view of the learned Magistrate on 
this point. 
Conviction set aside. 
Z. K. 


 LAHORE HIGH COURT. 
CRIM NAL APPEAL NO. 672 OF 1922. 
E October 30, 1922. 
Present :— Mr, Justice Scott-Smith and 
Mr. Justice Harrison. 
EMPHROR— APPELLANT 
VEY SUS 
BASTA SINGH-—-RESPONDENT. 

Arms Act (XI of 1878), ss. 5, 19 (a)— Arms 
Rules, Sch. I I—WM anufacture of kitpans by Sikhs 
— Offence. 

The entry in Schedule II to the Arms Rules which 
excludes "hirpans possessed or carried- by Sikhs” 
from the ptohibitions and directions contained in the 
Arms Act, refers to kirpans actually in existence and 
in the possession of or carried by Sikhs. In other 
. words, a Sikh can possess or tarry a kirpan without 

a license, and ie not prevented by any provisions 
in the Arms Act from dealing with a kirpan 
which he possesses in any way he likes. But the 
entry does not exempt the manufacture of kirpans 
fromthe operation of the ‘prohibition contained 
in section 5 of the Arms Act. [p. 230, col. 2.] 

The manufacture of kivbans, therfore, without 
a license, is an offence falling under clause (a) 
of section 19 of the Arms Act. [p. 23r, col. 1.] 

Appealfrom an order of the Sessions 
Judge, Ambala, dated the 17th June 1922, 
reversing that of the Magistrate, First Class, 
Rupar, District Ambala, dated the xeth 
May 1922. 

Mr. Carden Noad, Assistant Legal Re- 
membrancet, for the Appellant. 

Mr. G. S. Salariya, for the Respondent. 

JUDGMENT. 

Scott-Smith, J.—This is an appeal by 
the Local Government fiom the order of 
the Sessions Judge of  Ambala setting 
aside the conviction of Basta Singh, who 
was COnvicted of an offence under 
section 19 (a) of the Indian Arms Act, 
Basta Singh is a Sikh and was convicted 
by a Magistrate of having manufactured 
and sold kirpaus without a license. The 
learned Sessions Judge set aside the con- 
vietion and acquitted him having regard 
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to the entry in the Second Schedule 
annexed to the Indian Arms Rules, which 
shows that hirfans possessed or carried 
by Sikhs are excluded from the opera- 
tion of all the prohibitions and directions 
contained in the arms Act. 

In appeal it is contended on behalf 
of the Government that the exemption 
only applies to Rirpans actually in exist- 
ence and possessed or carried by Sikhs 
and not to the manufacture of — kirpans 
by S khs. Mr. G, S, Salariva, on tbe 
other hand, who appeared for Basta Singh, 
urged that the decision of the learned 
Sessions Judge was correct, and that the 
entry in the third column of the Second 
Schedule showed that kirpans possessed 
bv Sikhs were excluded from all the pro- 


‘h’bitiors cortaired ir the Act ard that 


this included the prokih‘ticn as to manu- 
facture contained in section 5. 

Schedule I to the Indian Arms Rules 
gives a list of petsons exempted from 
certain prohibitions ard directtcrs con- 
tained in the Act, whereas Schedule TI 
contains a listof Arms, Ammon tior and 
Military stores which are excluded from 
the oneration of certain nrohibitiors and 
directions confained in the Act, Sikhs as 
such are not exempted tinder Schedule I, 
and it is necessary to examine what the 
exemption tpon which Basta Singh relies 
actualfv is, The arms excluded frer the: 
prohibitions and directions contaired in 
the Act ate “ birpans possessed of carried 
by Sikhs” This, in mv opinion, clearly 
tefers to kirpans actnaliy in  ex'sfence 
and in the possession of cr carried by 
Sikhs. In other words, a Sikh can possess 
ot carfy a kirpan without a license. 
Further, heis not prevented by any pro- 
vision in the Arms Act from dealing with 
a kirban which he possesses in any way 
he likes. A Sikh, however, js not in my 
opinion exempted bv the entry in Schedule 
II from the oreration of the prohibition 
as to manufacture contained in section 5 
of the Act. If Goverrmert Fad inter ded 
so to exempt him, it would have done 
so by an entry in SchedweI. The ex- 


emption extends to existing arms orly, 


whereas Counse] for the respondent wishes 
to make 't ap^licable fo 9 class of per- 
sons as well, Iam tnable to agree with 
bis interpretation of the law in this 
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respect. I agree that in the view: of the 
law which I take, it is mean ngless to 
exclude from the operation; o. the pro- 
hibition in section 5 an existng kirpan, 
because you cannot manufacture what 


alteady isin existence, But the same 
oe to the first entry in Schedule 


I would, therefote, accept the appeal 
and restore the order of the First Court 
convicting Basta Singh of an offence 
under section 19 (4) of the Indian Arms 
Act. As there was a reasonable doubt as 
to’ the interpretation of the law, I think 
a heavy sentence is not required in the 
present case. Basta Singh hasalready undert- 
gone more than a month's rigorous im- 
prisonment and I would, therefore, sen- 
tence him to the term of imprisonment 
"i undergone and would remit the 

ne, 
Harrison, J.—I agree entirely with the 
View taken by my learned brother. Be- 
fore the exemption can operate in 4 
case such as this the erm in question 
must conform tothe description given 
in the second column of the Schedule, 
that is to say, it must both bea kirpan 
and must be possessed or carried by a 
Sikh. To take an analogy from an exs 
emption, which occurs earlier in the same 
Schedule “ katyars used in Mahratta 
marriage processions ” are exempted trom 
all proibitions. Ifa man were to be 
prosecuted for -manufacturing  atyars 
without a license, it would be no valid 
defence to urge and prove that they 
were intended to be used in such mar- 
riage processions, for at the time the 
offence was committed, the article in ques- 
tion would not come within the four 
Corners of the definition, When the use 
to which the arm is to be put affects 
the exemption a distinct provision is 
insertedin the schedule as when “ uniform 
swords, etc,, intended to be supplied to 
persons entitled to wear them” are 
exempted as such, So here, as soon as 
the process of manufacture was complete 
and the arms had reached that stage in 
their development at which they could be 
described as ktrpans no further offence 
could be committed provided that and 
as long as they were possessed or: carried 


by Sikhs. 


. offences under sections 218, 403, 409 
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It might be urged that if this be the 
correct view, it is an offence to manu- 
facture any article which is  exempted 
unconditionally and wtho t any quali- 
fication such as a bow and arrow of à 
toy cannon, but this is not the case. 
To manufacture an art cle o! th’s nature 
is no offence and if the’ arm exempted 


in this case were a kirpan and nothing | 


more the manufacture would Le no 
offence. It is, however, 
sessed or carried by a Sikh and in the 
nature of things it is as impossible to 
manufacture this arm as it is impossible 
to manufacture a katyar used 
marriage procession end, therefore the 
exemption does not cover or include 
manufacture by a Sikh or any other 
person, for the wording of the notification 
shows thatit is only when the arm has 
assumed its final form and hes become 
a kiran that the exemption begins to 


opefate, 
Z.K, Appeal ascepieds 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No.430 OF 1972, 
December 7, 1922. 
Present:—Mr. Justice Newbould and 
Mr. Justice Suhrawer dy. 

BILASH CHANDRA BANERJ EER— 

^ | ACCUSED— APPELLANT 

YÊNSUS 

EMPEROR—OPPOSITE PARTY. 

Criminal Procedure 
s. 235—Penal Code (Act XLV of 1860), ss. 218, 
403, 409, 477A-——-Joinder of charges— Offenses 
committed in the same transaction. 

The accused, a Sub-Inspector of Police, took 
charge of certain property belonging to a deceased 
person. He subsequently returned the greater 
portion of it to his heir, but misappropriated 
certainitems, and destroyed and altered certain 
portions of the diaries and lists in order to show 
that those items had never been received, 
He was charged with and tried at one trfal for 
and 477A 
of the Penal Code: . 

Held, that all the charges related to acts whith 
were so connected together as to form one traneac- 
ton and the joinder of charges was, therefore, 

ermissible under section 235 of the Criminal 
Procedure Code: [p. 232, col, 3.] 


a kirpan pos- 


in a 


Code {Act V of 1898), - 
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- Crimiaal appeal from an order of the 
Sub ordinate Judge, Mymensineh, dated 
tbe 8th September r922. 

Babus Monmotha Nath Mukherjee and 
Benoy. Kumar .Ghose, for the Appellant. 

Mr. Orr, for the Crown. 


JUDGMENT.—The appellant has been 
convicted of offences puvishable under 
sections 477A and 218,Indian Penal Code 
and sentenced to twelve months’ rigorous 
imprisonment for each offence, the sent ences 
torun concurrently. 

Theappellant was put on his trial on 
sav eral charges, and itis contended that the 
trial is bad for misjoinder of charges. In 
order ‘to understand this contention 
and the nature of the charges the follaw- 
ing facts may be shortly stated:—The 
accused was the Sub-Inspector in charge 
of the Netrozxona Police Station. On 
the 7th February last a prostitute named 
Kamini died in Netrokona town at about 
2P,Miintheafternoon. She had executed 
a registered deed of gift covering most 
of her properties to one Purna. 
casefor theprosecutionisthat on her death 

‘the Sub-Inspector took charge of the pro- 
perties left by Kamini and removed them 
to the thana shortly after her death. A 
telegram was sent to Purna who wasi 
miles away and he came tothe thana on 
the morning of the 8th between ro andır. 
That evening he took away the properties 
claimed by him except three specific 
ornaments, a gold gopahar,a pair of gold 
ananta and sliver rates which were retain- 
edby theSub-Inspector. Entries hadbeen 
made inthe Police General Diary 1ecord- 


ing that:this property of Kamipihed been. 


taken charge ot, but the pages contaipirg 
these entries wetetorn outand fresh pages 
were written from which it will appear that 
the property was never taker tothe thana 
and that it was made over to Purna at 
IO A.M. on the 7th February. 
. On these allezations the accused was 
charged firstly with having committed 
crimiral misappropriation of the three 
ornamentsbelonging to Kamini which had 
not been delivered to Purna. He was 
Secondly charged with having framed the 
record iu a manner which he knew to be 
incorrect, namely, the entiy No.173 which 
selated to the delivery of Kamini’s property 
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to Purna. He was thitd!lv chereed 
tinder section 477A with hevinp destroy- 
ed theoririna] entries in the Gereral Diery 
and with havine altered the ertrv No. 173 
already referred to. Further there were 
three charres of criminal breach of trust 
by a public servant punishable under 
Section 409, the first relating to the prop- 
erties left by Kamini and not covered 
bv tne deed of eift infavorr of Prrna, 
the second relating tothe three specific orf- 
naments alfeadv mentiored and the third 
relating to the properties mentioned in 
the deed of eift. 

It is contended that the oft ence describ- 
ed as punisheble under section 218 
differsfrom the ofence chatred as punish- 
able under section 4775, Indian Peral 
Code. NeturaJlv there must be rome 
difference in the cherres as fhefecfe?te 
set out soas to make different sections 
applicable. In theformer of these chat? es 
the charge relates to the framing of the 
record in a manner known to be incorrect, 
using the actual words of the section. 
Inthe charge under sectior 497A the words 
of the section are afain used ard: the 
accused is charged with having destroved 
certain entries in the oripinal pares end 
also having altered one entrv. We think 
that asrecards these charges thev fall 
under two separate definitions of the law 
and the accused can be jointly charred 
and tried at one trial for these offences 
under section 235. Wealso think that the 
ioinder of the other charres is covered 
bv the provisions of that section. All 
thecharges relate to acts which are so con- 
nected together astoform onetrapsaction 
The charge of crimipa! misappropriation 
relating to the samearticles as the charge 
of crimiral breach of trust by a public 
servant and theothercharges of crimirel 
breach of trust in respect of the property 
covered by the deed of gift and those not 
covered by the deed of gift would be 
legally joired andtried at ore tial. 

Tt isalsocorterced that there tas been 
misdirection in stat‘'re to the Jrry what 
was the defence set up by the accused. 
The accused was delended and be wade a 
statement in Conrt. In that statement 
the main line of deferce was that ke had 
several | enemies and they had vais. 

is 
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detence noanswer wasp iven tothe specific 
allerations that were made against him. 
It is, therefore, not clear whet his actual 
defence was on the points where there has 
been seid to be misdirection. We find 
that during the course of his summing 
“up the learned Judge made a mistake 
as fegards a certain dateand wascorrected 
by the learned Pleader for the defence 
and he admitted his error. We cannot 
understand if he had misdirected the Jvry 
asis now alleged that mistake should rot 
have been corrected then and there. We 
are not satisfied there wasany misdirection 
in this respect, 

The other points taken in this appeal 
ate based on an. affidavit that has been 
filed by one of the Pleaders who appeared 
on behalt of the appellant at the Sessions 
trial. Itappears that after the Jury had 
retired toconsider their verdict they wish- 
- ed for further direction oncettain points 
oflaw. They were first seen by the Judge 
in his private Chamber and they there 
asked himone question ona point of law. 
The Judge then sent for the Pleaders and 
on their arrival they pointed out to him 
that further directions tothe Jury should 
be made in open Court. The Judge and 
the Jury then went into the Court room 
and certain questions which were put by: 
the Jury and theanswers eiven by the Juge 
were duly recorded. We hold that this 
fact thatone question wasputtotheJudge 
not in open Court wesno more than an 
irregularity and did not vitiate the trial. 

Tt isfurther contended that the Judge 
did not complv with the provisions of sec- 
tion 303, Crimine] Procedure Code, sizce he 
did not ask the Jury questions to ascertain 
whattheir verdict was or thethree charges 
under section 409, Indian Penal Code. 
The verdict of the Tury as recorded is 
notguilly under sections 409 and 403, but 
guilty under sections218and477 A. That 
seems to us a sufücientiv clear verdict. 
The Tury were taken bv the Judge and 
rivchtly taken to mean that thev acquitted 
theaccusedon all chargesunder section 4c9 
and the charge under section 403, Indian 
Penal Code, and there was no necessity for 
anv question to ascertain their verdict wes. 
It is said in thea füidavit that thelearnel 
Judge asked the Jury some questions as 
to their reasons and they- gave 
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answers which were not-recorded. This has 
been denied by thelesrned Judgeand we 
must accept hisstatemert. Itis pointed 
out to us that in the judgement. passed 
by the Judge after the verdict was Te- 
corded he has piven the reasons of the 
Jury fortheir verdict andthatthisirdicates 
thatthe statement in thea ffidavit iscorrect, 
Weare unable to accept this cortertion. 
The Judge remarks that the Jrrv forrd 
the accused not guiltv on charres rrder 
sections 409 and 403, Indian Pere) Code, 
holding clearly that it is rot possible to 
accept the evidence as to the particular 
way ip which the items of property were 
disposed of by theaccused. To usthe words 
used by the Judge indicate that he is rot 
repeating what he has heard from the 
Jury but is stating what he believes to 
have been the motive which actuated them. 

We hold, therefore, that there ere ro 
ground for interfering with the verdict of 
the Jury and dismiss this appeal. 


Zi Ke Appeal dismissed. 


LAHORE HIGH COURT. 
CRIMINAL REVISION No, 561 oF I922, 
June 16, 10922. 

Pyese nt -—Sir Shadi Lal, KT., Chief Tustice, 
JAFAR—AcCuSED—-PETITIONER 
VEYSUS 
EMPEROR—RESPONDENT, 

Workman’s Breach of Contract Act (XIII of 
1859), s. 2-——Carrier, whether workman. 

A contract to carry stones cannot be described 
as a contract of an artificer, workman or labourer, 
within the meaning of section 2 of the Workman’s 
Breach of Contract Act. 

Devappa  Ramappa Naik vw. Emperor, go 
Ind. Cas. 492; 43 B. 607; 21 Bom. L., R. 277; 20 
Cr, L. J. 316, relied on. 

Criminal revision reported by the Ses- 
sions Judve, Dera Gazi Khan, with his 
No. 278 J, dated the 7th April 1922, 

FACTS.—Jafar accused is a carrier. 
He was pid Rs. 53-13-0 to carry stones 
on his camels. 

Gutandita Mal, complainant, instituted 
a complaint on account of this advance of 
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Rs.53-I3-o. On 2nd November 1917 the 
Magistrate gave Jafar three months within 
which to work off the advance. 

On the 14tb July 1919 complainant made 
a second complaint that the advance had 
not been worked off. On 8th October 1919 
Jafar was ordered to pay the advance 
within a month or undergo one month's 
simple imprisonment. On the 8th No- 
vember 10919 the complaint was dismissed 
in default. On and February 1920 an 
application for restoration was rejected. 
On 24th November 1921 the complainant 
brought a fresh complaint alleging a balance 
due "of Rs. 31-2-0 out of the original 

S, 53-13-O. 
i a January 1922 Jafa I was sentenced 
t) one month's rigorous imprisonment, 

GROUN DS—(a). The Act does not apply 
to catriets. l 

(b). The complainant’ s Own conduct in 
allowing thecaseto slide for iour years 
has put him out of Court. | 

The accused is On bail of Rs. 50 since. 

JUDGMENT.—The accueed was employed 
by the complainant to carty stones Cn his 
came's and I do not think thata contract 
of this kind can be described asa contract 
of an artificer, a workman, or a lobourer, 
within the meaning of the Workman's 
Breach of Contract Act (SUT of 1859) 
vide, inter alia, Devappa Kamappa Naik 
v. Emperor (1). Accordingly I accept the 
application for revision and quash the 
order of the Magistrate sentencing the 
accused to one month's impilsonment. 


Z. E. Application allcwed. 


(1) 50 Ind. y 


.491;143 B; $07; 21 Bom. I, R; 
277; 20 Cr. LI. ]. 319. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


CRIMINAL REFERENCE No. 246-B OF 1923. 
October Io, 1923. 
Present:—-Mr. Baker, Offg. J. C. 
DADDIPRASAD —ACCUSED—APPLICANT 
Vers us 
DISTRICT MAGISTRATE, YEOTMAL 
—NON-APPLICANT, 


Extradition Act (XV of 1903), applicability 
of—Berar and ffyd rabad Siate, irc: 


A case ofextradition from Berar to Hyderabad 
State is governed by the Extradition Treaty of 
1867 between the Indian Government and the State 
and not by the Extradition Act, [p. 235, col. a.] 


Revision against an order dated the 
8th September 1923, passed by the Dis- 
trict Magistrate, Yeotmal, in Extradition 
Case pending on his file. ! 


Mr. S. C. Hosalt, for the Applicant. 


. ORDER.—The facts are that the app- 
lieant was arrested on Sth July 1923. 
by the Sub-Inspector, Pusad, under section 
54, clause (7), of the Code of Criminal 
Procedure, on suspicion of haying received 
cattlestolen in the Hyderabed State, 


On oth July he was placed before 
the First Class Magistrete, Pusad, and re- 
manded till 21st July, on which day he 
was ordered by the Megistrate to be 
placed before the District Magistrate, 
Veotmal The applicantis a resident of 
the Basim ‘Taluka of the Akola Dis- 
trict, 

On the 26th July 1923 the applicant. 
was placed before the District Magis- 
trate, Yeotmal who remanded him till 
8th August 1923 and requested the Com- 
missioner, Berar, to move the State 
authority to send the extradition warrant 
with evidence of criminality within two 
months, otherwise the accused would be 
released. 'The accused was kept in cus- 
tody and remanded from time to timc. 

On August28th,r923 evidence of crimi- 
nality was received from the District 
Magistrate, Nanded in Hyderabad State, 
and was sent to tne Commissioner; An app. 
lication for bail was made on 31d Septem. 


Val. 77) 
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ber 1923 and was refused on 8th Septem- 
ber 1923, on which day a wire was 
Teceived from the Comm’ssioner to detain 
the accused in custody til} the arrival 
of the Hyderabad State Police. 

On 20th September 1923 the extradi- 
tion warrant together with evidence of 
ctiminality was received from the Dis- 
trict Magistrate Nanded, but in the 
meantime aaepplication had been made 
to this Court for bailandfor quashing the 
proceedings andan order had been issued 
that theaccusedshould not be handed over 
to the Hyderabad Police pending the dis- 
posal of the application. - 

The District Magistratesent in a feply 
to tne Rule isstted to him to show cattse, 
but was not represented at the hearing. 
The matter being of some importance I 
ordered notice to issue to the Standing 
Counsel to represent the Crown and the 
application has now been fully argued On 
both sides. 

It is contended on behalf of the app- 
licant that the proceedings are governed 
by the Indian Extradition Act XV of 
1903, which has been applied to Berar. 

The artest cf the accused falls under the 
Provisions of section 23 of that Act and 
must, therefore, be dealt with under 
section 10. The provisions of section ro 
have not been complied with, because the 
Magistrate has not made any enquiiy, 
no report hes been made to the Polttical 
Agent, Hyderabad, and the accused has 
been detained more thantwo months in 
custody before the arrival of the warrant 
referred to in section 7 of the Act. It 
was also contended at the first heating 
that the warrant wasfrom the District 
Magistrate, Nanded, and not from the 
Political Agent. 


The case for the applicant has been 
argued on the supposition that the Ex- 
tradition Act applies, but this is not so. 
This is a case of extradition from Berar 
to Hyderabad State and is governed by 
Treaty. Section r8 of the Extradition 
Act specially excepts cases governed by 
Treaty. The procedrre will be found in 
the Criminal Circulars of this Court 
Part IL No. 6, rage 37, which 
is pfinted in the Chief Commirsioner’s 
Book Circulars (Edition: 1917, Vol. II, 


Part VIII, No. 4, paragraphs 9-11, pages 
20 and 21). 

Ext tadition between His Exalted High- 
ness the Nizam’s Dominions and Berar is 
govetned by the Extradition "Treaty of 
1867 (Aitchison’s Treaties, Vol. IX, 
page 108). Certain offences have been 
added to those mentioned in the Treaty 
by an arrangement in rors between the 
Central Provinces Administration, and the 
Nizam’s Government, but we are not con- 
cerned with that, as the offence (cattle 
stealing) wth which the  zccused is 
charged is in the original "Treaty. The 
procedure laid down is that when 2n acc- 
used person is arrested in Berar by or at 
the instance of the Nizam’s Police ke is 
kept by the Berar Police till a requisition 
is received by the District Magistrate 
for his surrender. This requisition is sent 
by the Nizam's authcrity, the Talukdar, 
to the District Magistrate through the 
Commissioner of Berar, together with the 
evidence of criminalitv. The District 
Mavistrate on receiving the requisition 
from the Commissioner surrenders tke ac- 
cused person. On no account may he 
comply witha requisit'on made direct to 
him by the Nizam's authorities, 

This procedure Fas been followed in the 
present case. Tke eviderce of crimi- 
nality along with the requisition has 
been sent by the Dsitrict Magistrate, 
Nanded, who is also the Talukdar, to 
tre District Magistrate, Veotmal, throreh 
the Commissioner, Berar, and the District 
Magistrate is, therefore, Ectind to surrer der 
the accrsed. 

No time limit isJaid down ard there is 
no necessity of a warrant from the Poli- 
tical Agent. 

There are, therefore, no grounds for in- 
terference; supposing this Court to bave 
the power to interfere, which is vety 
doubtful, this keing a matter governed 
by Treaty and not under the ordinary law. 
This Court may have power under section 
49r of the Amended Criminal Procedvre 
Code, but to justify its exercise it would 
have to be shown that the accused. was 
illegally or impropetly detainee in custody, 
which does not appear to be the case, I 
am, therefore, of opinion thet I cannot in- 
terfere. 

Even uadet section 15 of the Extradition 
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Act the power of this High Court to in- 
terfete is ousted except in very: special 
cirenmstances. The learned Standing 
Counsel is prepared to show that even if 
the Extradition Act applied the proceed- 
ings are regular as the accused was re- 
manded by the District Magistrate on 
26th July and the worrant was received 
on 25th September, within two months, 

I agree with him that section ro of the 
Act does notcomvel the Magistrate to hold 
an enquiry and in anycase the evidence 
of crim'nality wes received On 28th 
August 1923, but I can hardly follow 
his argument that the period f rom 8th July 
to 26th. July, during which the accused 
was in custody, must be excluded, as sec- 
tion 23 makes it clear that a person 
arrested under section 54, clause (7), 
Criminal Procedure Code, may. be detain- 
ed subject to the same festrictions as 
are contained in section Io, that is tor 
not more than two months, and lam of 
opinion. that the two months would run 
frum the date of arrest, 8th July. 

However, it is not necessary to go into 
this point, as the Extradition Act does 
not apply. 

With regard to the prayer for bailit 
was reiected by the Magistrate on. the 
ground that he haq evidence before 
bim whichled him to believe that ‘the ap- 
plicant had committed two offences of cattle 
theft or of receiving stolen cattle in the 
Nizam's Dominions and there is nothing to 
show that his opinionis incorrect. 

Anart from this, once the warrant from 
the Nizam’s State authority kas been 
received the Magistrate has nO power to 
admit. to bail even uude? the Extradition 
Act except under sections 8 and 8 (a) 
ani, therefore, unless the Nizam’s authority 
directs bail to: be taken, the Magistrate 
can oniy do so if he reports the case to 
the Incal Government. I may refer to 
Inve Murlidhar Bhagwandas (1). 

The result is that: there are no reasons 
for intererence The application is dis 
missed and the papers should be forthwith 


returned to the District Magistrate, 
Yeotmal. e ene 
^G, RL D. Application dismissed. 


(1) 48 Ind. Cas; 674; 43 B. 310 at p. 320; 20 
Bom. L. R. 1009; 20 Cr, L. J. 34. 
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ALLAHABAD HIGH COURT. - 

CRIMINAL REVISION No. 255 OF 1923. 

July 24, 1923. : 
Present:—-Mr. Justice Daniels. 
CHRANDU' LAT,—APPLICANT 
versus 
EMPEROR—OppositeE PARTY. 

Penal Code (Act XLV of 1860), s. 84— Un- 
soundness. of mind-— Burden. of proof. 

The plea of insanity being of the nature of a 
general exception, an accused perscn relying 
on it must establish it. 

Criminal revision from an order of the 
Sessions Judge, Seharanpur, dated the 
toth March 1923. ; 

Mr, S, A. Haider, for the Apolicent. 

The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.—This a somewhat curious 
case, The applicant committed an assualt 
on the wife of a Civil Surgeon and was sen- 
tenced to nine months’ rigorous imprison-, 
ment, The defence of insanity was raised 
at the trial. The medical evidence regard- 
ing the accused was conflicting, One 
Doctor thoughthim insane, but on the ctker 
hand the Superintendent of the Bareilly 
Luünotic Asylum, under whose supervision 
he was placed, reported and gave evidence 
that he was not insane. Under ‘these cir- 
cumstances the learned Sessions Judge 
says that if the burden of proving affirma- 
tively the man's unsoundness of mind had 
been on the prosecution’ he would say 
that it had not been discharged, but insanity 
being of a nature of a general exception 
which must be proved by the accused, 
he was of opinion that the defence had 
failed to prove insanity. This is a correct 
statement of the law end in view 
of the evidence of the Superintend- 
ent of the Lunatic Asylum I do not think 
that it can be challenged on the evidenice. 
I may 2dd that the case was again reported 
to Government by the Sessions Judge 
for such action as Government might take 
and Government has since returned the 
record stating that it is advised that the 
manis notinsane. Under the circumstances 
I do not see my way to interfere with the 
order passed by the Court below. 

I accordingly dismiss the application. 

Z, K. Application dismissed, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 


CRIMINAL REVISION No. 234-B OF 
1923. 
September 28 1923. 
Present:—-Mr, Prideaux, A. J. C. 
TUKARAM-—ACCUSED-—APPLICANT 
Ue? sus 
EMPEROR--OPPOSITE PARTY. 
Penal Code (Act XLV of 1860), s. 379— T heft 


— Bona fide claim—Minor's property held by others 
—Guardian' s duty. 

removal of property in the assertion of 
bona fide claim of right, though unfounded in 
law and fact, does not constitute theft. But a 
- mêre colourable pretence to obtain or keep pos- 


session of property does not availas a defence. [P- 
238, col. 1.) 


Though itis the duty of a guardian of a minor’s 
ptoperty to getinto his own hands all the property 
of the minor, itis not his duty to take forcible 
possession of it but to resort to the Law Courts 
ifitis held against him by others. [p. 238, col. 1.] 

Criminal revision against an order of the 
Sessions Judge, West Berar, Akola, in 
Criminal Revision No. 11 of 1923, dated 
the 15th June 1923. 

Mr. V. N. Bapat, for the Applicant. 


ORDER —This arder also disposes of 
Criminal Revisions Nos. 235-B to 238-B 
of 1923. The five applicants, namely, Luka- 
ram, Vishnu, Pandurang, Nérayan and 
Gun want have been convicted of theft and 
sentenced to fine. One Sakharam Gurao of 
Ganeshpur died leaving bebind him two 
widows, Musammats Dwatkabai and ‘Tanabai, 
and minor son. He possessed certain Jand at 
Ganeshpur, ‘Tahsil Murtizapur, among 
which was field Survey No. 28 andat his 
death his minor son became owner. “That 
gon died, and the widows werein possession. 
Each of them adopted a son; one Remraois 
sald to bave been adpoted by Musammat 
Dwarkabaiand one Bhaurao by Musammat 
Tanabai. Then dispntes arose between 
Musammat Dwarkabai and Ramrao 
which reached the Civil Court which 
appointed One Narayan Sitaram as 
guardian of Ramrao, authoring him, it is 
said, to take charge of the minor Ramtao's 
property. This order was passed on 23rd 
March 1922 by the District Judge, Akola. It 
is alleged that the co-widows in anattempt 
to act to the cetriment of the minor 
Ramrao ‘dealt with the property, Dwarka- 
pai leased field Sarvey NO, 28 to one Ra- 
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ghunath Marwari who sub-leased the same 
to Sakharam Jaizam and the compla nant 
Tukaram Yadoji. The prosecttion story is 
that these cultivated it in 1922-23and tLat 
the five accused obstructedthe comp'a‘n- 
antin the cultivation and removed the 
crops in December 1922. The Magis- 
trate finds that the complainant Tukeram 
had cultivated and wasin possession at 
the time. The Magistrate states in his 
judgment :— 

‘Though under the orders of the Dis- 
trict and Sessions Judge (vide Exhibit D-1) 
the accused Narayan Sakharam was 
authorized to take possession of the minor 
(Ramrao's) property, evidently he did not 
do so,for on 12th December 1922 he put in 
an application in the Court of District and 
Sessions Judge, Akola, steting that he wes 
not yet given possession of the property. 
From this itis also clear thet the accused 
did not believe that they could take 
possession on the strength of District 
Judge’s order, viz. Exbibit D-r. The 
plea of the defence Counsel, Mr. Pingle, 
that the accused took possession because 
of the aforesaid Orders believing bona fide 
that they could do so,cannot be allowed. 
Tne accused wefe not acting bona fide, 
They in fact took the law into tneir 
hands and took possession of Survey No. 28 
and removed the crops without even 
waiting for District and Sessions Judge's 
otdet on the accused Narayan’s a pplication 
put on r2th December 1922...../They thus 
wIongíully deprived the complainant of the 
cropsgrown by him, The dishonest intention 
of the accused is, therefore, clearly made 
out.” 

The accused were found guilty of theft 
and were each fined Rs 30 except Narayan 
who was fined Rs. 5o and in default of 
payment two months’ rigorous imprison- 
ment was ordered and Rs. 100 out of the 
fine was to be awarded to the complainant 
as compensation. An application for re- 
vision was made to the Sessions Judge 
who declined to interfere. Hence the 
present application for revision, 

It is here contended that asthe accus. , 
ed acted in the interests of Ramrao 
acting through his guardian Narayan, who 
had been appointed the guardia by 
the District Judge, no offence of theft 
cau possibly have been committed, I am 
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referred to Algavasawmi Tevan v. Emperor, 
(1), Suraj Alt v, Arfan Ali [Arfan Ali v. 
Emperor) (2), Queen- Empressv. Nagappa (3) 
and E npress of India v. Budh Singh (4). 
Suraj Alv. Arfan Alil Arjan Alty, Emperor 
(2)] lays down that “the removal of prop- 
erty in the assertion of a bona jde claim 
of right, though unfounded in law and 
fact, does no constitute theft. But a 
mete colourable pretence to obtain or 
keep possession of property does not avail 
as a defence." 

The principles enunciated in these pub- 
lished rulings are undoubtedly correct but 
they do not seem to me to help the app- 
licants in the present case. It is wel 
known that when a person has been ap- 
pointed guardian of a minor’s property 
his duty is toget into his own handsellthe 
property belonging to the minor that he 
can. But if it is held against hm by 
others it is not his duty to take forcible 
possession of it but to resort to the Law 
Courts, Here Narayan was appointed 
guardian on 23rd March 1922. He allowsthe 
lessees of the field to prepaie the land, sow 
and cultivate it and then when the crops are 
tipe with his companions takes forcible 
possession. The crops didnot belong to 
the minor, the widow who leased the fieids 
might be responsible to the minor for 
their crops or the letting of theland, though 
it is presumed that the widowis entitled 
to maintenance. But the tacts did not 
justify anybody acting on beha. f of the 


minor toforc.bly take possession of the 
crops in the minor's interest, The 
motive in doing so seems to me very 


clearly dishonest andin my opinion the five 
applicants have been correctly convicted 
of the offence of theit, They d:shonestly 
removed property knowing it belonged to 
another. I decline to interiere and reject 
the five applications ior revision, 

G. R. D. Applications rejecied. 


(1) 28 M. 304; 2 Cr. L. J. 754. 

(2) 36 Ind. Cas. 136; 44 C. 66; 20 C. W. N. 
1270; 17 Cr. L. J. 456. 

(3) 15 B. 344; 8 Ind. Dec. (N. 8.) 23 . 

(4) 2 A. 101; 1 Ind. Dec. (N. 8.) 627. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL APPLICATION No. 95 
OF 1923. 

October 3, 1923. 
Preseni:—Mr. Neave, A.J. C. 
RAM SARUP AND OTHERS—-OPPOSITE 
PARTY—APPLICANTS 
VEYSUS 
EMPEROR THROUGH MOHAMMAD 
HAIDER-—COMPLAINANT— 
RESPONDENT. 

Civil Procedure Code( Act V of t908), O. X XIX, 

y. I—5W)0, dismissal of, jor  default— TIajunc- 
sion, whether can be granted— Jurisdiction —Cyi- 
minal Procedure Code (Act V of 1898), s. 107, 
proceedings under— Aitachment of property, whe- 
ther can be directed. 
_ A Court has no jurisdiction to grant a temporary 
injunction relating to a suit which has been dis- 
missed for default, but for the restoration of which 
an application is pending. [p.240, col. 1)) 

No order of attachment of property can bc 
passed in a proceeding under section 107 of the 
Criminal Procedure Code. IP. 239, col. 1.) 


Application against ordets of the District 
Magistrate, Bahraich, dated the gth July 
1923. 

Mr. Ghulam Hasan, for the Applicants. 

Mr. Mojiz Hitsain, for the Opposite 
Party. 


JUDGMENT.—This is an application 
under sectiun 435, Criminal Procedure Code, 
for the revision ofan order of the Deputy 
Commissioner of Bahraich, 

In order to understand the facts of the 
case it is necessary to go intoits history 
in some detail. 


Mouga Mutka in the Bahraich District 
was sold tor Rs. 25,000 by S. Ali Haider, 
the father of the opposite party, to the 
father of the present applicants on 
the 8th May 1919 and possession was 
given to him on I4tfh June 1910. He 
applied for mutation which was finally 
granted by the Board of Revenue after 
contest on the 21st September r920. ‘The 
purchaser was not allowed to retain 
pos.ession tndisturbed and he instituted 
proceedinis under section 145, Criminal 
Procedure Code. His right to possession 
was, however, maintained andan applica- 
tion for revision made by the opposite 
party was rejected by this Court on the 
3rd November 1920 when they were 
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‘directed to go to the Civil Court if they 

wished to establishtheir rights, 

Meanwhile the Police had sent up both 
the partiesto be bound cver to keep the 
peace under section 107, Criminal Pro- 
cedure Code. The applicants were dis- 
charged but theopposite party were bound 
over on the 3rd February 1920, and on 
the 28th April 1920 that order wasup- 
‘held by this Court, The District Magis- 
trate, Mr. Cotton, however, cancellea their 
bonds under section 125, Criminal Pro- 
cedure Code. The relations between the 
parties, however, continued to be so 
strained that the Police once more asked 
for action to be taken under section 107, 
Criminal Procedure Code, and on the 
21st November 1920 the District Magis 
trate, Mr, Cotton, Passed the following 
order :— < 

“From the report of the Circle Inspect- 
or dated i2th November 1920 there is 
no doubt that the action cf Iela Par- 
shotam Das has been highly provocative, 
at the same time, I am feluctant to bind 
him over when he has been allowed mu- 
tation by the Commissioner and this has 
been confirmed by the Board. Murka 
wil be taken under Qarg Tahsil at. 
once.” 

The village was accordingly taken under 
attachment, 

This was clearly an illegal order. What 
section it is purported to have been passed 
under, is uot shown, but the only pro- 
ceedings then before the District Magi:- 
trate were those under section 107, 
Criminal Procedute Code, in which no 
order of attachment of prorerty could 
be passed. Nor can it be maintained 
that it was an emergency crder under 
section 146, Criminal Procedure Code, es 
none of the requirements of section 145 
wete complied with at the time or 
later. 

From time to time applications were 
made by Lala Parshotam Das for the 
Yelease of the village but no orders 
favourable to him were passed until on 
th November 1921 he was infotmed 
thatit would be released as soon as the 
revende due on it was paid. This con- 
dition was complied with by the appli- 
cant, But now the opposite party who 
had in December 1920 filed a civil suit 
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fota declaration, that the deed of transfer 
should be cancelled, applied to the Sub- 
ordinate Judgefor an order to the District 
Magistrate directing him not to release the 
village pending the decision of the civil 
suit. 

It appears that at that moment when 
this application was Made the suit had 
been dismissed for default but prcceedings 
for its restorationto the file were pending. 
The Subordinate Judge sent to the Dis- 
trict Magistrate a vobkay in the sense 
desired, The District Magistrate, however, 
replied that the Subordinate Judge’s 
Order was not warranted by law nd could 
not be carried out, Tke present appli- 
cants now putin a petition to the Sub- 
ordinate Judge, praying that the ordei 
sent to the Deputy Commissioner might 
be re-ealled. On this, the Subordinate 
Judge passed along order to the effect 
that he could not te-call an order which 
had not been obeyed. ‘This was on the 
roth February 1923. 

The applicants next returned to the 
District Magistrate and asked to have 
the village released. On the gth July he 
passed the order which this Ccurt is now 
asked to revise. In this he held that the 
order passed by Mr. Cotton tor the attach- 
ment of the property was illegal but 
that he was now debarred from releas- 
ing it by the order issued from the Court 
of the Subordinate Judge. This he held 
must be regarded asan injunction under 
O. XXXIX, r. I of Civil Procedure 
Code. He wasfortified in this view by 
the application which had been made 
under O. XXXIX,r.4 by the applicants 
and rejected on roth Febiuary 1922 by 
the Subordinate Judge. 

The applicants’ Pleader argues that the 
order of the Subordinate Judge ought not 
to be regarded asunder O.XXXIX r. 1 Civil 
Procedure Code. None of the grounds 
which would justify the issuing of such 
an order were even alleged by the persons 
who asked for it. They merely said that 
they were apprehensive that the present 
applicants might get the property released 
by the District Magistrate. No inquiry 
was made.and no evidence adduced. 

. On the other hand it is pointed out 
that O. XXXIX, r. 1 is the Only provision 
oflaw under which the Subordiuate J udge 
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would ‘possibly have acted and the pre- 
sent applicants recognised it as such an 
order in their own application under 
r.4 to have it set aside. It is further 
pointed out that sych an order would 
not be open to revision Under section II5, 
Civil Procedure Code, and, therefore, whe- 
ther properly passed or not it cannot be 
called to question now. 

One aspect of the matter which does 
not appear to have been emphasised or 
considered is the fact that the Subordinate 
Judge’s order was passed after the suit 
had once been dismissed and before it had 
been restored to the file. There was, there- 
fore, no suit pending at the time before 


the Court and it had no jurisdic- 
tion to pass any orders. I am 
of opinion that the injunction granted 


by the Subordinate Judge was void ab 
' initio and having been made without 
jurisdiction it can, therefore, be no bar to 
the release of the property. The order 
under whicn that property was originally 
attached was an entirely illegal order. J 
accordingly allow this application and 
direct that the property be released from 
attachment infavour of the applicants 
by the Deputy Commissioner. of Bah- 
Taich. 


Application allowed, 


' MADRAS HIGH COURT. 
CRIMINAL REVISION CASE NO. 222 OF 1923, 
(CASE REFERRED NO. 42 Of 1923.) 

| September z9, 1923. 
Present;— Mr. Justice Krishnan and - 
Mr, Justice Odgers, 
Fa ve PUNYA SYMALO-—-ACCUSED. 
Madras Local Boards Aci (XIV of ch "T 
221—Money payable under conivact of toll lease 
e! Other sums," meaning- of,- 
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The amount due under a contract of the 
lease of toll does not fall under section 221 of the 
Local Boards Act. The words “other sums" 
in that section must be read as ejusdem generis 
with what precedes them. 

Case reterried for the orders of the 
High Court under section 438 of Crimi- 
nal Procedure Code by the Sessions Judge, 
Ganjam at Berhampore, in his letter 
Dis. No. 883 of r5th March 1923. 

Mr. V. L.Ethiyaj, for the Public Pro- 
secutor, for the Crown. 

ORDER.— We think the reasons stated 
in the order of the learned Sessions Judge 
are correct and we accept the same. 
Thé amount due under a contract of 
lease though of the toll cannot be treat- ' 
ed as falling within the section 221 of 
the Local Boards Act. The words “‘other 
sums" in the’ section should be read 
ejusdem generis with what ptoceedes them. 
Then again the sum in question, is rot 
payable “under ot by vittue of this Act,” 
but is payable by the party under the 
contract between the parties. Section 
to6 has no bearing on this question; it 
merely authorises the leasing out of the 
tolls but does not makethe money pay- 
able under the contract of the lease money 
payableunder the Act. . We, therefore, set 
aside the order of the Town Sub-Magis- 
trate of Berhampore, in M. C.No. 44 of 
1922 as made without jurisdiction. 


Order set aside, . 
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SECRETARY OF STATE FOR INDIA v. NARSIBHAI DADABHAY, 


BOMBAY HIGH COURT. 
, CIVIL, HXTRAORDINARY APPLICATION 
No. 367 oF 1922, 

July 23, 1923. 
Present:—Sir Lallubhai Shah, KT., 
Anting Chief Justice, and Mr, Justice 

Coyajee. ; 
Tan SECRETARY or STATE FOR 
INDIA— APPLICANT 
versus 
NARSIBHAI DADABHAI FATEL 


AND ANOTARR—OPPONENTS. 

Civil Prozedure Codz (Act V of 1998), s. 115 
—Bonbxy Regulation (II of 1827), s. 5—Bombay 
Civil Courts Act (X I V of 1869), s. 32—Reviston 
—Interlocutory | order-— Interference by High 
Court—Suit for declaration that cerlain nomma- 
tions of M wvcipa Cowrsiltors ave invalid—Secre- 
tary of State, whether nzcessary parly— Jurisdic- 
tion of Sub- Judge io try suit. 

Tae language of section 115 of the Civi] Pro- 
cedure Code is wide enough to include an inter- 
locutory order. The High Court will not, how- 
ever, interfere with an interlocutory order in 
revision, save in cases wherein a defeat of the 
law and a grave wrong are nianifest, and are 


irremediable by the regular procedure. [p. 242, 
col. 2.] l l 

Case-law discussed, 

Tae second clause of section 5 of Bombay 
Regulation II of r827 confers on the High 


Court the power to interfere 
orders. [p.244, col. x. 

To a suit for a declaration that the nomination of 
certain members toa Municipality by the Commis- 
sioner is invalid and illegal, the Secretary of State 
for Iulia is a necessary party. (p.244,col. 1.] 


with interlocutory 


Secton 32 of the Bombay Civil. Courts Act, © 


ousts the jurisdiction of a Subordinate Judge 
to try a suit to which the Secretary of State for 
India is a party, irrespective of the fact whe- 
ther he was impleaded as a party at the time 
waen the suit was filed or after the suit had 
been received and registered by the Court. 
[p. 244, col.2.] ; | 

Civil Extraordinary Applicition against 
an order passed by the Subordinate Judge, 
Nadiad, in Sait No, 26: of 1922. 

Mr. S. S. Patkar, Government Pleader, 
for the Applicant, 

Mr. G. N. Thakor, (with him Mr. N. M. 
Desai), forthe Opponents. 


JUDGMENT. 

Coyajee, J.—The applicant asks this 
Court, in the exercise of its revisional 
jurisdiction to call for the record and 
proceedings in Suit No. 261 of 1922 of 
the Court of the First Class Sibordinate 
Judge at Nidiad, and to order that the- 
plaint be returned for presentation to the 
proper Court, on the ground, mer alta,- 
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that the former Court has no jurisdiction 
to try the suit. A Rule was granted on 
December 1, 1922. It has now come on 
for argument before us. 

The material facts of the case are these. 
In March 1922, at a general election of 
Councillors for the Municipality of Nadiad, 
twenty-five petsons were elected to hold 
office for a period of three years com- 
mencing with April x. In August follow- 
ing seventeen out of that number resigned 
the office, whereupon a bye-election was 
held when eight Councillors were elected. 
As nine vacancies still remained to be filled, 
and as there was a failure to elect the full 
number, the Commissioner, Northern Divi-. 
sion purporting to act under section 10 (2) of 
the Bombay District Municipal Act, Igor, 
nominated thenine persons who figure as 
the first nine defendants in the plaint. . 

On October 17, the plaintiffs (now op- 
ponents Nos. rand) claiming to be rate- 
payers and voters brought the suit which 
has ?iven rise to thisapplication. By tbeir 
pleint (paragraph 3) they contended that 
“the Commissioner Saheb of the Northern 
Division directly nominated the defend:nts 
Nos. 1 to 9. The Commissioner Saheb 
has got no authority to nominate in this 
way. And asthe appointment of such. 
nominated: members is illera], they have 
got no right to sitin the Municipality as 
mem^ers and to work therein. In spite 
of this, we strongly apprehend that they 
taking shelter of the unlawful orders of 
the Commissioner Saheb ate about to sit 
in the Municipality as members and‘ to 
work therein.” Then the plaint proceeds: 
“The cattse of action has arisen..on the 
date October r4, 1922, wben the nomina- 
tion of the defendants Nos. I tog was 
declared by the Municipality.” And relief 
is sought iu these terms: ‘‘That it may 
be declared that the nomination of the 
defendants Nos. r to 9 as members of the 
Nadiad City Municipality mede by the 
Government is illegal, and that they may 
be restrained by a permanent injuncticy 
from attending the meetings of the 
Municipality and from doing any work on 
behalf of the Municipality, and that the 
defendant No. In (2. e., the Municipality) 
may be restrained by a permanent in 
junction from treating them as members, 
their nomination being illegal.” On the 
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same day the plaintiffs applied for and 
obtained a temporary injunction restrain- 
inz the tenth defendant "from allowing 
the defendants Nos. Ir to 9 to sit as 
members of the Municipality, and from 
dealing with them." 

On October 20, the Goverament Ple3der 
at Kaira applied to the Court praying 
that on the allegations contained in 
the plaint the Secretary of State for 
India in Council should be brottght on 
the record of the cise; it was also adeged 
that plaintiffs had ''purposely omitted to 
make the Secretary of State a nece‘sary 
party," Tne learned Subordinate Judge, 
on October 26, mide him a party, as 
defendant No. rr, as in his opinion the 
powers of the Commissioner to nominate 
Councillors would have to be considered 
when deciding tae suit on the merits. 
But he also said :— 

“I allow thzapp'ication but on con- 
dition thit if it afterwirls appeifs taat 
the application his been made s:mply with 
a view to oust th: jurisdiction of this 
Court and tie plaintifis are prejudiced 
thereby, it will be open to the plaintiffs 
then to apply that the name of the 
appellant as defendant bo strack offand 
the case be tried as if be was not a party. 
Of course, this does not mean that the 
plaintiffs’ application will be granted as 
a mitter of course. The order Only means 
that the point will then be fuily consicer- 
ed and final orders passed then,” 


Four issues were then framed by the 
Court, the first two being: (x) Whether 
Government is a necessary party in the 
suit? (2) Whether tsis Court has jurisdic- 
tion to hear the suit? These two issues 
were tried first, probably on the ground 
that “the cise or any partthereof may 
be disposed of on the issues of law only" 
(O. XIV,r. 2, Civil Procedure Code). On 
th» first issue the Subordinate Judte held 
that although the Secretary of State for 
India in Council was a proper party, he 
was not a necessary party. On the second 
he held that notwithstanding the fact that 
be bag made the Secretary of State a 
party defendant, section 32 of Act XIV 
of 1869 did not stand in the way of his 
trying the suit, the reason being that the 
Secretary of Stete wes brougtt on the 
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record on his own application and not at 
the request of the plaintiffs. 

On the rule coming oa for argument 
before us, a preliminary objection was 
raised, On behalf of opponents Nos. 1 aad 2, 
that inasmuch cs the trial Judge had not 
finally decided the suit, but only given 
his decision.on certain issues of law, his 
crdef was merely interlocutory, and there- 
fore the present application made under 
section 115 of the Code of Civil Procedure 
was not competent. This question has 
givenrise to a diversity of judicial opinion. 
Argüments on both sides of it have been 
sufficiently d scussed and consideredin a 
large number of decided ca:es; We are, 
however, buttnd to give effect to author'ta- 
tive pronouncements of this Court. The 
proper grotndsand limits of the extra- 
ordiniry jurisd/ction of this Court "under . 
tha Code of C vil Procedure or otherwise" 
wer: fully considered by a Full Bench in 
Shiva Nathajiv. Joma Kashinath (1). The 
resilts of the eatlier decisions were sum- 
med up thus (page 357): “ The High Court 
will interfere to enforce the exercise of 
jurisdiction, or to restrain an excess of 
jurisdiction, in Cases apparently ca'ling 
for such interference, even though there 
may be a remedy by suit. When there 
isa remedy by appeal, the cases do not 
appear to warrant such interference, except 
under circumstances in which an appeal 
would manifestly be ineffectual.” And 
the principle, here pertinent, was laid 
down (page 372) that: “Where an 
appeal is provided, the Court will 
not interfere by any peremptory order 
with the ordinary course of adjudication, 
save in cases wherein a defeat of the law, 
and à grave wrong, are manifest, and 
are irremed able by the regular procedure.'' 
There is much to be said in favour of this 
rule. The language of seclion rr5 confers 
onthe High Court wide powers—suffi- 
ciently wide to include an interlocutory 
order: Motilal Kashibhat v. Nana (2) and , 
Bai Atrani v.  Deepsing Barla (3). 
The word “case” is not specifically de- 
fined inthe Code but it is a word of 


(i 7 B. 3413 7 Ind. Jut. 656; 4 Ind, Dec. (N.S) 
229 (F. B ). 

(2) 18 B. 35;9 Ind. Dec. (N. 8.) 532. 

3) 33 Ind. Cas. 358; 40 B. 86; 17 Bom, I, Ri 
1097, 
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wde and comprehensive import and 
“Inasmuch as sectio. 115 is merely en em- 
Dower:ng section granting certain jurisd'c- 
tion to the High Court, and as the use or 
exercise of that jurisdiction will, within 
the prescribed limits, be reguleted by 
the discretion of the high Court, the 
section ought to receive rather a liberal 
than a narrow interpretation;" Baf Airani 
v. Deepsing Baria (3) (page 92%). 
The Full Bench decision above referred to 
was approved by another Full Bench of 
this Court in Vithal Krishna v. Balkrishna 
Janairdan (4). In Motilal — Kashibhai 
v. Nana (2), however, the opinion wes 


expressed that the word ''case" may be: 


wide enough to include an interlocutory 
order, but a word of such general impott 
must be controlled by due regard tothe 
putpose with which the section was 
framed. That purpose was “to enable a 
patty toa suit toget a decision or order 
of a lower Court rectified by the High 
Court, when there would otherwise be no 
remedy " (page37). No reference was made 
to the opin'ons expressed in the two 
Full Bench decisions above alluded to 
and it may be respectfully Pointed out 
that the section itself does not make the 
absence of another remedy a necessary 
condition of its applicablity. This Court, 
h wever, continued to exercise its revisional 
jurisdiction even incases where a remedy by 
way of an appeal from the final decree 
was open: cf. Somchand Bhikhabhai v; 
Chhaganlal (5). In Irbasappa Mallappa v. 
Bisangowda (6) the appellant asked this 
Court to revisean order made by the Col- 
lector under the Mimlatdars Courts Act. T he 
opponents before us rely on the follow:ng 
observations occurring in'the judgment 
of the. learned Chief Justice: “In our 
opinion the Court should be slow to exercise 
its powers of revision under section II5 
of the Code unless the party applying 
to the Court has no other remedy, But 
ina case where the proceedings which 
are sought to be revised are purely sum- 
mary proceed.ngs, which did not finally 


(4) 10 B. 610; 5 Ind. Dec. (x, $.) 795 (EF. B}. 

(5) 10 Ing. Cas. 803: 13 Bom. I, R, 5 35 5. 
243. 

(6) 57 Ind. Cas.432; 22 Bom. I. R, 746; 44 B. 
595. 
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decide the dispute between the parties, 
then as far as we are concerned we do 
not think that we should exercise our 
powers of revision" (page 747*). This 


view is entirely consistent with the 
sixth principle laid down in the Full 
Bench decision in Shiva Nuthajvs 


case (x) (page 372). l o 
In support of the preliminary objection 
reliance js placed on the decision 
of Macleod, C. J. and heaton, J., in 
bai Rami v. Jaga Dullabh (7). There are, 
no doubt, observations in the judgments 
which, if not read in their context, might 
favour the opponents, contention. But in 
order to be able to correctly appreciate 
those observations, it is essential to 
know the facts cf thatcase. The appli- 
cant befote the High Court was one 
of six defendants in the suit: although 
served with a summons to appear on 
October 18, 1918, she failed to appear; an 
order was then passed directing the suit 
to proceed ex parte against her; on 
December 8 and 12 the case was heard 
and adjourned till July 12; on that day 
she appeared and applied for leave to 
defend the suit; the Trial Judge reject- 
ed this application and decl ned to set 
aside his order of October 1. It was in 
these circumstances that the applicant 
invoked the revisional jurisdiction of this 
Court, under section 115. In his judgment 
the learned Chief Justice fully sets out 
the above facts and tren makes ‘the 
following observations on which the oppo- 
nents now rely: “We have no poser to 
call for the record of any case which is 
under trial by a Court subordinate to 
the High Court. It seems necessary to 
point out that an application like this 
made during the course of a trial asking 
the Court toexercise its powers under section 
Ii5in the matter of interlocutory orders 
cannot be countenanced. If such appli- 
cations are made in future they should 
not be admitted” (page 802%), And Heaton 
J.. “If there is one kind of case which 
section 115 most emphatically points to as 
not falling within its terms, itis a case like 
the present, where there is an interib- 


q Ub 57 Ind. Cas. 556; 22 Bom, L. R, Bor; 44 B; 
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cutory order on an incdental matter 
which does not prevent the further pro- 
gress of the suit’’ (page 802*). Theremarks, 
itis true, are not confined to the parti- 
cular case then before the Court for 
they were obviously meant to apply to a 
class of cases. But the class intended was 
one, of which thit particular case was 
but a type. The judgments contain no 
reference to the earlier Full Bench deci- 
sions of ths Court, andit is impossil le 
to say that their Lordsh' ps were dissent- 
ing from those authoritative pronounce- 
ments. 

I, therefore, hold that this application 
is competent under section 115 of the 
Code of Civil Procedure. In any event, 
our powers derived from section 5 of 
Bombay Regulation IT of 1827 are very 
wide. Lhe powers thereby conferred oa 
the Sudder Dewany Adawlat were 
transferred to this Court by section 9 
of the High Courts act, 1861, and they 
continue still in force by virtue of sec- 
tion 106 of the Government of India Act. 

The question then is whether the app- 
lication before us discloses a fit case 
for the exercise of our extraordinary 
jurisdiction, In my Opinion it does. 

The- main question in the suit relates 
to the legality and validity of the 
nomination of nine Municipal Councillors, 
whose ordinary life is three years. ‘The 
plaint was filed in October 1922. If we 
do not interfere nuw, but allow the 
litigation to run its full course through 
the Trial Court and the Court of Appeal, 
the applicant's ultimate success can yield 
no’ j;tactival results, beyond a mere 
waste of time, energy and money. More- 
over, delay in a matter of this nature 
must necessarily prejudicially affect public 
interests. 

On the first issue, there can be no 
doubt on the case 9s madein the plaint 
that the Commissioner ought to have 
been joined as a party defendant. The 
lower Court concedes that he isa ptoper 
party. I hold that he is also a neces- 
sary party. The sole aim and purpose 
of -the suit is to avoid the nominations 
made by him, in the exercise of statu- 
tory powers. ‘Lhose powers ate conferred 


on him bv the Statute in the interests 


#Page ot 22 Bom, I, Reka) . 


of the public. It is' necessary to hear 
him befcre it could be decided that the 
nominations made by him were illegal. 
For what is the relief which the plaint- 
iffs claim; The plaint says: “It may 
be declared that the nomination of tre 
defendants Nos. to gas the members 
of the Nadiad Cty Municipality made ly 
the Government is illegal." It 18 ob- 
vious, then, that Government isa neces$- 
sary party. 

On the second issue, the finding of the 
Subordinate Judge is manifestly wrong. 
He has already added tha Secretary of 
State for India in Council asa party to 
the suit: he is a necessary party. 
Section 32 of Act XIV of 1869 comes 
in the way of his trying the suit. The 
learned Judge does not attempt to 
ascettdin the meaning of the section 


itself. He says: “There are very fiw 
reported cases" on that section. He 
therefore proceeds to consider some 


decided cases bearing on section 80 of 
the Code of Civil Procedure and concludes 
that ‘the Court has jurisdiction to heat 
the suit when the Secretary of State bas 
been made a patty by the Court at his 
own request and no suit Las been in- 
stit.ted against him by the p'aintffs." It 
is not easy to follow his process of 
reasoning. Section 32 is” im thesé 
terms :— 

"No Subordinate Judge or Court of 
Small Causes sbaj! receive or register a 
suit in which the Government or any” 
officer of Governme t in his Cfficial 
capacity is a party, but in every such 
case such Judge or Court shall refer 
the plaintiff to the District Judge, in 
whose Court alone (subject to the pro- 
visicns of section rg) such suit sball be 
instituted." 

t was urged before us that that sec- 
tion merely prohibits a Subordinate Jadge 
from receivirg or registering a suit of 
the nature therein described, but that’ it 
does not crevent him from trying it. I` 
am unable to accept this desperate con- 
struction of the enactment. A Subordi- 
nate Judge is not a ministerial officer: 
appointed for the purpose of receiving 
or registering suits. When he receives 


“and, revistersa—suit.he does it-for the ` 


purpose of trying it. There can be no 


Vol. 55) 


INDIAN CASHS: 


248 


SECRETARY OF STATE FOR INDIA V. NARSIB'HAI DADABHAT; 


object in preventing him from receiving 
and registering a suit, if it was intended 
‘to leave him free to try it. The section 
confers th: exclusive jutisdiction of try- 
ing suits of a specified description on 
the District Judge. The other construc- 
tion would leave the enactment at the 
mefcy of a litigant; he could avoid 
these piovisions of the Act by contri- 
vances Which afe easy to imagine and 
not necessaty to describe, 

For these reasons I would make the 
Rule absolute and direct that the lower 
Court should return the plaint to the 
plaintiffs to be presented to the proper 
Court. Plaintiffs to pay costs of this 
application; and also costs of the de- 
fendants in the lower Court—one sct. 

Shah, Ag. C, J.—I am of opinion that 
this Court has iur'sdiction to interfere in 
a case Of this kind, and that under the 
circumstances of th's case we should 
interfere in the excercise of that iurisdic- 
tion, 

Tue preliminary objection as to the 
jurisdiction of this Court to call fer 
the records of tuis case under section IIS 
of the (de of Civil Procedure has 
teen elaborately argued. But I am not 
prepared to accept the Contention that 
at no interlocutory stage of a suit this 
Court can interfere under that section. 
Various decisions have been cited at the 
bar on both sides as to the meaning 
of this expression “anv case which has 
been decided by any Court subord'nate 
to'the High Court, and in which no 
appeal lies thereto," Ido not think that it 
can serve any useful purpose to attempt 
to lay down any definition of “a case which 
has been decided.” Where the question 
of jurisdiction such as arises in tlis case 
is involved, and where tie subord:ate 
-Coitt has dexd d that qvestion, tl e case 
cannot be hdd to be outside the scope 
of the expression The ‘nterloc: tury stage 
' of the proceedings will evidently be a 
point to be considered in deeiding whe- 
ther it is a fit case for interference. On 
a question of jurisdiction arising at an 
interlocutory stage under circumstances 
wh-ch in essentia! particulars bearing on 
the preliminary point are similar to the 
circumstances in the pres? nt case, tnis 
Court interfered in Somohand Bhikhathai v. 


Chhaganlal (5). Among the decisjons 
wh'ch have been cited I have not been 
able to findany case, where it is held by 
this Court that the High Ccurt las no 
jurisdiction to call for the recctd of a 
case, in which the question of juri: d ction 
is involved at aninterlecntory <tige under 
section 115 of tLe Code of Civil Pic cedure. 
The real  safeguaid agairst undue or 
improper interference at interlocutory stage 
is not to put a restricted meaning upon 
an expresson which is comprehensive 
encugh to include a care like the present 
but to exercise it with Cue regcrd to tbe 
circumstances of tle cise, and tle nature 
o. the question of jurisd'cfien. A: pointed 
out in Shiva Nathajt v. Jema Kashinath 
C) “the Curt cannot in pose cn itself 
limitations w'thout regard to ciTcum- 
Stances," Even assuming tht the case 
is not covered by section 115,1 tlink it 
would clearly be covered b. the words 
of the second clause of section 5 of 
Bombay Regulation II of 1827. Thovch 
the Regulation on this point is mpealcd, 
this Court still reta ns tle power under 
the Statutes, which the udder Dewany 
Ad.wiat had under tLe said ripealed 
cla: se. 

As regards the secord question, on tle 
cowe Of action, as d'sciosed in the plaint 
and tbe nature of the relief claimed, I 
think tlaf the Con.missioncr o1 the 
secretary of State jor India in Ciircl 
is a ne es ary party. The ditincton le 
tween a néce»ary party ard a pré(per 
party is real; and it is not always easy 
to draw that distirction, The learned 
Subordinate Jucge was of opiricn that he 
was only a proper party end rot a neces- 
sary party. It is true ilat the rlef Ly 
w..y of injunction is directed against the 
otter defendants and :t ma; be sad 
tilat the relief by wey of cechrat or is 
nat absolutely esrental. Bit :t is clear 
that tLe principal, if not the cnly, ques- 
ticn of ree! impcortarce involved in the 
suit relates to the validity of the Com- 
missioner’s order: and on the whole I 
think that the presence of the officer 
concerned or the Government before the 
Court is necessary in Order to enable 
the Court to effectually and completely 
adj.dc.te upon the question involved in 
the suit. This suit cannot be justly tried 
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and decided and the declaration sought 
cannot be made -in the absence of the 
Officer of the Government. I, therefore, 
consider the applicant a necessary party. 
The judgment of the lower Court pro- 
ceeds upon the basis that he is not a 
necessary party. It is not essential for 
the purposes of this case to decide the 
guestion whether section 32 of the Bombay 
Civil Courts Act will necessarily oust the 
jurisdiction of a Subordinate Judge in 
a case where the Government or the 
püblic officer is not a necessary party 
but is kept on the record merelv because 
the case between the private parties may 
be more effectually dealt with. It 1scon- 
ceivab e. that an order such as was made 
by this Court in Narayan Venku v. 
Sakharam Nagu (8) may imply that the 
jurisdiction was not necessarily custed. I 
reserve my opinion on this point. Brt 
where the Government cr any officer cf 
Government in his official capacity isa 
necessary party, as in this case, it 1s 
clear that section 32 of the Bombay Civil 
Courts Act must appiy. It makes no 
difference in its application that the 
public Officer or the Government has not 
been joined by the plaintiff asa defendant 
from the beginning before the suit is Te- 
ceived ot registered. The argument, a dva nc- 
ed by the learned Counsel for the opponents, 
thatif the suitis Once received or registered 
and if the Government or the public 
officer is made a party afterwards, tle 
bar created by section 32 agairst the 
jurisdiction of a Subordinate Judge can- 
not apply, does not deserve any  seriots 
treatment. I reject thet argument. 

It is cler to my mind that it would 
be futile to allow this suit to go on in 
the Cour! of a Subordinate Judge. It is 
a case in which we ought to prevent 
further proceedings in tke Court, which 
according to Jaw cantiot entertain them. 
In the view which we fake as to tbe 
Secretary Of State for India in Council 
being a necessary party it would be a 
case of illegal assumption of jurisd'ction, 
if that Court were tc try the suit, 

I, therefore, concur in the order pro. 
posed by my learned brother. 

Z. K. Rule made absolute, 


(8) 1r Bı 319 at p. 523; 6 Ind. Dec. (N, s.) 342: 
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LAHORE HIGH COURT. 
SECOND CivIL APiEAL NO. 1734 OP IO918. 
May 25, 10921. 
Present.—Mr. Justice Broidway ard 
Mr. Justice Abdu’ Q: d'r, 

GURDIT SINGH-— PLAINTZiIF-— 

APPELIANT 
VETSUS 

KARAM DAD—DEFENDANT— 
RESPONDENT. 

Evidence Act (I of 1852), s. 101—Sutt on une 
registered | bond— Execution — admilted.— Full con- 
s?deration denied—Burden of proof—Question of 
fact oy law—Second appeal. 

In & suit on an unregistered bond, the de- 
fendant admitted  exccution. The receipt of 
consideration was not d«ricd but it was not 
admitted in full and it was pleaded finally 
that whatever debt hed been incurred had been 
repaid. The Trial Court placed the onus of prov- 
ing absence of consideraticn onthe defendant 
but the Appellate Court took a contrary vicw- 
On second appeal: 

Held, (x) that the onus of proving absence of 
consideration lay on the deferant; [Pp. 247, col. 1 ] 

(2) that under the cii. nitancces of the case, 
the question of the burden of proof was a ques- 
tion of Jaw and could be agitated in seCcrd appeal. 
[p. 247, col. 1] | 

Second appeal from a decree of the Dis- 


trict Judge, Jhelum, dated the nd 
March 1918, reversing ttat of the 
Subordinate Jucge, First Class, Jlelum, 


dated tke 12th November 1917. 

Sardar Sewa Ram Singh, for the Appel 
ant. 

Mr, Devi Dyal, for the Respondent. 


JUDGMENT .—One Gu rdit Singh instituteé 
a suit against Karam Dad for the re 
covery of Rs. 1,400-being the pircjalani 
interest itte on a bond executed by Karam 
Dad on the 13th of June sore for Rs. 6co 
The defendant acnitted execution of thi 
bond in suit but allegeq that tle bon 
had been executed as the final one of : 
series of other bonds and that the amoun 
consisted mainly of interest and com 
pound interest and for that reason th 
defendant was unable toadmit considera 
tion in full. It was also pleaded tha 
whatever debt had been incurred had bee 
repaid. 


The execution of the bond having bee: 
admitted and a plea of repayment havin 
been fraiseq the Trial Court placed th 
onus of proving want of consideration o 
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the defendant and after recording such 
evidence as the parties cared io produce 
a decree was passed in favour of the 
plaintiff for Rs r,200. Against this decree 
 Keram Dad preferred an appeal to the 
learned District Judge. This appeal was 
accepted and the plaintifi’s suit dism'ssed, 
the les med District Judge be'ng of opinicn 


that the onus of proving considerat! on stould. 


have been placed on the plaintiff and 
that this onus had not been discharged. 
Against this decision Gurcit Singh has 
come up to this Court on appeal through 
Mr. Sewa Ram Singh while the respondent 
has been represented by Mr Devi Dial. 
In our opinion the view taken by the 
learned District Judge is erroneous. No 
doubt, the bond was an unregistered one 
buton the pleadings we are unable to 
hold that tie onus of proving considera- 
tion wes on the plaintiff, ‘Ihe execution 
of the bond had teen admitted; "The re- 
ceipt of consideration wis not denied it 
merely being alleged that full consicera- 
tion could not be admitted. F nally, 
" repayment of the debt was defiitely 
alleged. In these circumstances the Trial 
Court rightly plic«d the onus on thece- 
feudant to show tlat ike bond was wth- 
out consigeration. In any event having 
regard to the frame of the 


been entitled io a remandin order to be 
given an opportunity of proving corsider- 
ation, a fact which the learned District 
Judge has lost sieLt of. Mr Devi Dial 
contended that the proper allocation of 
- the onus probandt was a question of fact 
whch could not be exem ned in second 
appeal and in support he referred us to 
a decision by Johnstone, C. J. reported as 
Knuray, Kalu Ram (x). That decision, 
however, is really aga’nst Mr. Devi Dyal, 
for there it was held thet there was no 
general rule that “the question of imposi- 
tion of onus probandiis not a ques- 
tion of law for the purposes of second 
appeal.” In the present ‘case we have 
no hesitation in holding that the question 
involved is one o! law and in our viewas 
above expressed, the learned District Judge 


^" was wrong, 


^" (1) 40 Ind, Casi 1003; 36 P.W, Ri 19171 | 
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issue as 1o. 


consideration, the appellant would, bave T. 727; 14 W. R. 294 
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We accordingly accept this appeal with 
costs throughout and setting aside the 
order of the learned District Judge re- 
store the decree passed by vhe Trial 
Court. 


N. H, Appeal accepted. 


BOMBAY HIGH COURT. 
ORIGINAL Crvrr, Sort NO.2405 OF 1923. 


July 17, 1923. 
Present :—Mr. Justice Mulla, 
SUBHADRABAI— PLAINTIFF 
versus 
MAHOMEDBHAI I. M. ROWJI— 
DEFENDANT. 

Vendor and purchaser — Intevest/ on unpaid 
purchase-money, agreement as to— Liability of pur- 
chaser~-Wilful default of vendor—Defauli of both 
pares, effect of. 

Where a contract of sale of immoveable prop- 
erty provides that it irom any cause whatever 
the purchase-money is not paid by the date fixed 
the purchaser shall pay interest on the unpaid 
purchase-money at acertain rate, the vendo: eon- 
not claim interest if delay in payment of the pur- 
Chase-money occurs owing to his wilful default, 
as he cannot take advantage of his own wrong. 
[p. 249, tul 2.] 

Wiliams v. Glenton, (1866) 1 Ch. App. 200 at 
p. 206; 35 L. J. Ch. 284; 12 Jur. (N. 8) 175; 13 L. 
and In re Woods and Lewis! 
Contract, (1898) 2 Ch. 211 at p.213; 67 L. J. Ch.473: 
78 L. T. 665; 46 W. R. 643; 147. I. R. 4575 
affirm rg (1898) 1 Ch. 4333 78 T. T.250; 46 W.R: 
373, relied on. 

Lapse of time occasioncd merely by the defect 
of the vendor’s title not known to him at the date 
of the contract, especially where immediate steps 
are taken by the vendor to remcdy the defect 
will not, however, exempt the purchaser from pay- 
ing interest on the unpaid purchase-money un- 
der such a clause as the above. [p. 250, col. x.] 

In ve Woods and Lewis” Contract, (1898) 2 Ch, 
211 at p.213; 67 L. J. Ch. 475; 78 L. T. 665; 46 
W. R. 6423;14 T L R 457afürming (1898) i Ch 
433; 78 L.T 250; 46 W. R. 373, Inre Young and 
Harston's Contract, (1885) 31 Ch. D. 168; 54 I. J. Ch. 
1144: 53 L. T. 875; 34 W. R. 84; 50 J. P. 245; Inve 
Hebking:and Merion’s Contract, (1893) 3 Ch. 269: 
62 I, J. Ch. 283; 2 R. 543; 69 L. T. 266; 42 W. R. 
I9; In ve Mayor of London and Tubbs’ Contract, 
(1894) 2 Ch. 524 at pp. 539, 540; 63 L. ]. Ch. 
580; 70 In T. 719 and Bennet v. Stone; (1903) x Ch. 
509; 72 L. J. Ch. 240; 88 L. T. 35; 51 W. JR. 338, 
referred to. 

Where delay in the payment of the purchase- 
money is occasioned by the default of both 
parties the purchaser is still liable to pay interest 
under the clause, as it cannot be said that the 
delay was caused exclusively on the part of the 


i 3 4 8 
SUBHADRABAI V, MAHOMEDBH AI. 


yerdor, which alone entitles the purchaser to exemp- 
tion from liability to pay interest under the 


clause. fp.25r, eol. I] 
.. Mr. M C. Sztalvad, for the Plaintiff and 
"Defendant No. 2, | 

Mr. Kanga, Advocate-General, for 


Defendant No. I. 


JUDGMENT. — This is an originating 
sitmmons taken out by the plaintiff and 
the second defendant (purchssers) for the 
determination of the question whether 
the first defendant (vendor) is entitled 
40 interest on the balance of the purchase- 
money from February 18, 1923, as claimed 
by him, "m 

On January 18, 1923, the plaintiff and 
the second defendant purchased certain 
immoveable property at an auction-sale 
held by the first defendant as mortgagee 

‘of the property for Rs. r,r9,500 subject 
“to certain conditions of which a print is 
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_mons should becosts in the 
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Gn April 17, declaring that ihe « vendor 
was. bound to complete the sale on 
payment of the balance of the purchase- 
money less Rs. 4,000 for [rirc'pel and 
interest and Rs. 150 for the costs of the 
Te-cOnveyance, and I directed the pur- 
chasers to deposit Rs. 4,150 in Court to 
meet the mortgagee’s claim. Noargrments 
were addressed to me on the question 
of the costs of the summons, and, 
believing thet the: costs of the sale were 
to be equally divided between the parties, 
I directed that the costs of the srm- 
sale. This 
order was made tinder a misapprehension, 
for under condition No, 18 all costs of the 
sale were to be borne by the purchasers. The | 
matter wes mentioned to me on Junelz, 
and on June 14, I modified the order and 
directed in effect that each party should 
bear h's own costs of the summons. 


Exhibit A herein. On the same day the 
"purchasers paid Rs. 30,000 as earnest. 
"The sale was to becomrleted on February 


In the meanwhile, on April i7, the 
purchasers’ attorneys v.i^ie to the vendor's 
ettorreys thatthe order for cosis was 


18,1923. After the date of the agreement made under a misapprehension. Tre 
.for sale, the purchasers’ attorneys took  vendor's attorneys fepked on April 18, 
- search. of the register of assurances when stating that the crder was usual order 
‘they discovered that the property was made on summonses of this kind, end 


' subject to a mortgage dated August Ir, 
1873, but there was no re-conveyance. The 

. amount of the mortgage was Rs. 2,000, 

the parties to the mortgage were Hindus; 

.and, having regardtothe rule of damdupat 

‘the mortgagee would not be entitled to 
mote than Rs. 2,000 for interest. 

The above facts were brought to the 
notice of the vendors attorneys, on 
February 17, 1923. On February 27 the 

-© yendor’s attorneys wrote to the purchasers 
complaining thatthe purchasers had not 
completed the purchase and that the 
vendor would claim interest as provided 
by condition No. 6, To this the purchasers’ 
attorney replied on Marchi, stating that 

asthe said mortgage was still subs'sting 
the title was not marketable, and they en- 
quired what the vender proposed to do 

* to make the title marketable. To this 

“there was no reply. B 

The purchasers then took out an origipat- 
ing summons for the determina tion of 
the question whether they were entitled 
toretain Rs. 4,000 to meet the mortgagee’s 

. claim, ‘The summons was atgued before 


a 


-me og April 13, and I delivered judgment 


they required the purchasers to complete 
the matter, Tothis letter the purchasers’ 
attorneys replied on tbe same day res 
iterating that the order as to costs was 
made under a misapprehension and they 
claimed to retain Rs. roco with them 
until the question of costs was finally 
determined by re, The vendor’s attoireys 
rcplied on April 25, dexyng the pur- 
chasers right to 1ctain Rs. 1,000 or any 
other sum. The vendor also cla'md 
interest from February 18, beirg the 
date fixed for completing the sale. 
Further corresponderce passed. te’ween 
the parties, and on May 2, the vVendor’s 
attorneys made what I think. was a 
very fair proposal to the purchasers’ at- 
torneys, namely, that the purchasers 
should pay the balance of the purchase- 
money and complete the purchase with- 
out prejudice to the contentions of the 
parties on the question ot interest.. As 
to costs they wrote that they would reisin 
Rs. 1,000 with them ard not part with 
the money until the question of costs was 
determired by the Court. The pur- 
chasers did pot accept the offer and 
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Dy their letter of May z, they insisted 


„on retaining Rs, r,000 with their attorneys. 


Ou May 4,the vendor's atterneys wrote 
to the purchasers'attorneys as follows:— 


“With reference to the 2nd paragraph of | 


your letter, in view of your attitude regard- 
ing the sum of Rs. 1,000, we are instructed 
to state that our client insists upon 


interest also being paid or the amount ' 


thereof being deposited either with your. 
firm or with our firm before comple- 
tion. Of course your clients must take 
"steps as regards the question of costs 
and also as regards the question of 
interest on or before June 15 next, 
failing which the amount of interest will 
become payable to our client." 

The purchasers did not reply to the 
‘above letter. On June r1, the purchasers’ 
attorneys applied to me to reconsider the 
question of costs, and or the same day 
they wrote to the  vendor's attorneys 
‘enquiting whether he was prepared to 
complete without claiming any interest. ' hey 
knew full well that the vendor .insisted 
upon his claim for interest, and I do not 
see any reason why they made the above 
‘inquiry. Then on June 14, I made the 
ordet directing each party to bear his own 
“ costs of the summons, 


The present summons was taken out 
by the purchasers on June 22, 1923. 
The. question to' be determined on the 
' summons devends on the true construc- 
tion of condition No.6. That ccndition 
is as follows :— 

O “The purchaser of the property shall 
pay the balance ‘of his purchase-money 
to the said mortgagee within one calen- 
dar month from the day of saleandif the 
same from any cause whatever be not 

. 80 paid the purchaser skal] pay interest 
on his unpaid purchase-money at the 
rate of rol per cent. per annum from 
the end of one calendar month from the 
date of sale to the day on which the 
same is actually paid. The purchaser 
shall not, however, be entitled to claim 
any tents or incoMe that might be earned 
out of the said property before payment 
of tbe entire balance of the purchase- 

. money. This stipulation is without pre 
judice to, the rigbts reserved to the mort- 

'gagee under other conditions." — 
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It was contended for the putchasers 
tbat the delay in the completion of the 
purchase was caused by the wlful defaut 
of the vendor in refusing to complete 
unless the whole ba'arce of the price 
was paid, though the mortgage of 1873 
was stil subsisting, and that the pur- 
chasers were not liable to pay any interest, 
On tbe other hand, it was argued for the 
vendor thatthe refusal did not amcunt 
to wilful default, and that the purchasers 
were bound to pay interest at tke fate 
of roi per cent. per annum from February 
18, 1923, being the date fixed for com- 
pletion until the sale was completed. 

The words used in condition No. 6 are 
‘from any cause whatever,” but it has 
long since been settled that the general- 
ity of these words do not allow a vendor 
to claim interest where delay occurs by 
his “wilful default.” The Courts have so 
construed those words as to prevent a 
vendor from taking advantage of his 
own wrong: See Walliams v. Glenton 
(i) and In re Woods and Lewis Contract 
(2). In Willams v. Gl nion (1) the 
vendor contracted to sella mo'ety of an 
estate to Gienton, the purchase 10 be 
completed on June 24, 1854, and if 
"from any cause whatever,” the purc! ase 
should not be completed on that day, 
the purchaser was to pay Interest, After, 
the agreement for sale the other part- 
owner set tp a claim to the entirety, 
and refused to produce the deeds, Tle 
vendor filed a bill for partition anda 
decree for partition was made in July 
1:62. The purchaser applied at distant 
intervais to know whether tke vendor 
would complete, and never expressed a 
wish to rescind, After tke drcree was 
Obtained, tle purchaser insisted tlat he 
was entitled to complete without paying 
interest on the purchase-money. It was 
held by the Court of Appeal that the 
circumstances were not such as toexempt 
the purchaser from payment cf interest 
according to the contract. In the course 


(1r) (1866) x Ch. App. 200 at p. 206; 35 L.J; 
Ch. 284; 12 Jur. (N. 8$.) x75, x3 L. T. 727; 14 W.R. 
294. A 

(2) (1898) 2 Ch. 211 at p.213; 67 L. J. Ch. 475; 
“8 L T. 665; 46 W.R. 643; 14 T. L. R. 457; 
Affirming (1898) 1 Ch. 433;78 L. T. 2501 46 W. R. 
373. 
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of his judgment, Sir J. L. Knight-Bruce, 
L. J. said(p. 206) — 

‘The vendor may be, in a sense, wrong 
in not having his title ready at the time 
specified: but I repeat it has notorious- 
iy been long settled that the mere exist- 
ence of difficulties as to the title, 
justifying the purchaser in tefusing to 
complete until theY are removed, does 
not exempt him from that clause relating 
to interest.....Tbere must be something 
more than that kind of default which I 
have mentioned: there must be, I might 
almost say, some serious misconduct on 
the part of the vendor to exempt the 
purchaser from liability to interest. Here 
there is nothing of the sort. The pur- 
chaser might possibly have exempted him- 
self from interest by investing the pur- 
chase-money ; he mieht, and possibly with 
success, have refused to be bound by the 
contract; but be did neither." 

The above case is an authority for the 
Proposition that lapse of time occasioned 
merely by the defect of the vendors 
title not Known to him at the date of 
the contract, especially where immediate 
steps are taken by the vendor to remedy 
the defect, as was done in Inve Woods 
and Lews' Contract (2), does not exempt 
the purchaser from paying interest, 

In Inve Young and Harston’s Contract 
(3), the clause as to interest contained 
the words, “if from any cause what- 
ever Other than wiful defau't cn the part 
of the purchaser.” In dealing with the 
expression ‘‘wilful defavit," Bowen, L. J. 
said (page 174) — 

“Phe term ‘wilful default'....is not a 
term of art.....Default is a purely re- 


lative term, just like negligence, It 
means nothing more, nothing Jess, thar 


not doing what is reasonable under the 
circumstances--not doing something which 
you ought to do, having regard to the 
relations which you occupy towards the 
otter persons interested in the transac- 
tioa. The other word which it is sought 
to define is ‘wilful’, "Thats a word of 
familiar use in every branch of law, and 
although in some branches of the law, 
it may have a special Meaning, it 


(3) (1885) 31 Ch. D. 168; 54 I, J. Chi 1144; 53 
h, Ti 8753 34 W: R. 84; 50 Ji 3.245. 
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generally, as used in Courts of Law, im- 
ples nothing blamable, btt merely that 
the person of whose acton or default 
the expression is used, is a free agent, 
and that what has been done arises from 
the spontanecus action of his will. It 
amounts to nothing more than this, that 
he knows what he is doing, and intends . 
to do what he is doing, and is a free 
agent," 

The observations of Bowen, L. J., were 
cited with approval in In ve Hetling, 
and Merton's Contract (4) in In ve Mayor 
of London and Tubb's Contract (5) and in 
Bennett v. Stone (6). 

I now pass to consider whether the 
delay in the present case was occasioned 
by the wilful default of the vendor, 
Applying the above observatiors to the 
facts of the present case, Ithink that the 
delay was caused hy what I may call 
in the words. of Knight-Biuce, L. J., 
“serious misconduct On the parf of the 
vendor," Immediately the purchasers’ 
attotneys discovered the defect in the 
title, they brought it to the notice of the 
vendor by their letter of February 17, 
The mortgage of 1873 being stil sub- 
sisting, the vendor was not entitled to 
payment of the whole of the purclase- 
money as if the mortgage did not exist, 
He insisted, however, on paymert of the 
whole of the purchasemoney, which 
obviously ke was not entitled to do. 
(Tie purchasers had no alternative but to 
take out an or'giniting svmmons w]ich. 
they did on March <8, 1923. In the 
language of Buwen, L. J., he did not do 
what he ought to have done. He ought, 
I think, to have accepted the price less 
the amount of the mortgage claim, Lut 
he reiused to do so. ‘The reiusal was 
unreasonable : it was arbitrary and un- 
justi&able. What, then, isthe period for 
which the purchasers shorla be exempt- 
eu" from payment of interest? The 
mortgage was discovered by their attorneys 
on or about February 17. But the 
originating stmmons wes not taken out 


(4) (1893) 3 Ch. 269; 62 
69 L. T. 266; 42 W.R. 19. 

(5) (1894) 2 Ch. 524 at pp. 539, 540; 63 L. J. Ch. 
580; 74 L. 1.719. 

(6) (1903) 1 Ch. 509; 72 L. J. Ch, 240; 88 L. T. 
35: 531 Wi Ri 338. l 


L. J. Ch. 783; 2 R. 5433 
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until March 28, 1923, and this delay has 
not been explained. kurther, the pur- 
chasers were wrong in insisting upon re- 
taining Rs 1,000 for costs. I think tbey 
would have been well advised if they had 
accepted the offer made by the vendut’s 
attorneys by their letter of May2. Had 
the offer been accepted, the purchase could 
have been completed by Muy 8. If no 
such offer had been made, 1 should have 
held that both parties were in the wrong, 
the vendorin refusing to complete tnless 
interest was piid for tne full period of 
the delay, and the purchasers in refusing 
to complete unless they were allowed 
to retain Rs. 1,000 forcosts. Both parties 
being in the wrong, it could not be said 
tbat the delay was caused exclusively 
by default on tbe part of the vendor, 
which alone entitles the purchaser to 
exemption from liability to interest v nder 
the interest clause : See In ve Mayor of 
. London and Tubbs’ Contract (5). Again, 
there was no reason why the question of 
interest should not have been raised by 
the first summons. Tne vendot had set 
up that c'aim by his attorneys’ letter 
of February 27. Having regard to all 
the facts of the ease and the conduct 
of the parties, I think that, the pur- 
chasers should pay interestfrom February 
19, 1923, up to July 9, 1923, being the 
date on whicb the purchase was complet- 
ed, eXcept from Murch 28,1923, the 
dite of the first originating summons 
(No. 1203 of 1923) to May 8 when the 
sale ouüznt to hive been completed, to 
which ought to be added a further period 
of ten dtys, being the period necessary 
for pr:paring pupers for the originating 
summons after tue dite of the discovery 
of tie mortgage. The total period of ex- 
clusion will thus be fifty-two days. Eech 
party to bear his own costs of the sum- 


mons. Hirst defendant to be at liberty to 
add his costs to his mortgage claim. 
Counsel certified. 

Z. K.. 
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LAHORE HIGH COURT. 
Ssconp' CIVIL APPEAL NO. 1454 
< OF 1917. 

May 14, 1921. 
Present:-—-Mr. [u-tice Abdul Raoof and 
Mr, Justice Harrison. 
KANSHI RAM AND OTHERS—DEFENDANTS 
—ÁAPPELLANTS 
Us? SUS 
Musammat HARO— PLAINTIFF 
~~ RESPONDENT, 

Evidence Act (I of 1872) s. 101—Consiruciion 
of documeni— Agreement by surety—Security de- 
posit, confiscation of-—Justification—Burden of 
proof. 

The plaintiff deposited security money with 
the defendants, a partnership firm, on behalf of 
one of the members thereof, the agreement being 
that if the business suffered any loss, the other 


partners would be entitled to deduct the 
share of the loss of that member from 
the security money. After the partnership 


came to anend the plaintiffsued to recover his 
deposit, The defendants contended that in order 
to succeed the plaintiff was bound to ptove that 
there had be€n no loss in the business: 

Held, that upon a correct interpretation of 
the agreement the burden of proof was on the de- 
fendants to show that the business had suffered 
any loss and in the absence of such proof, the 
plaintiff was entitled to a decree. [p. 252, col. 1.) 

Second appealirom à decree of the Dis- 
trict Judge, Amritsar, datea the 23rd April 
I917, confirming that of the Stb-Judge 
First Class Amritsar, dated the 12th 
December rg16, 


Mr, Manohar Lal, for the Appellants. 
Dr G. C. Narang, for the Respondent. 


JUDGMENT.— The facts of this case are 
few and simple On the roth of April 
1906 Pala Mal and Kanshi Ram entitered 
into a nartnership business with one 
Mohan Isl. Mohan Lal was to ke tke 
managing partner, and was to keep the 
accounts. Pala Mal and Kanshi Ram had 
to find funds. On the 30th ot July 1906, 
Musammat Haro, the plaintiff in this case, | 
stood surety for Mohan Laland executed 
a secutity-bond under which she mort- 
gaged a house for Rs, r,ooo, and depo- 
sited Rs 1,090in cash, The partnership 
was entered into fora period of two 
years. The plaintiff brought this suit for 
the recovery of Rs. 1,000 which-were de- 
posited in cash on the allegation that 
the partne ship business had come toan 
end, and that noloss had been incurred. 
She also claimed interest, The suit was. 
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-at first dismissed upon a technical ground 
by the Trial Court. On appeal it was 
remanded under O. XLI, r. 23, Civil Pro- 
cedur Code. An appeal against theorder 
of remand to the Chief Court having 
failed the case went down to the Tial 
Court for decision, The chief questioníor 
decision on the pleadings was the question 
of burden of proof. The defendants Nos. I 
and 2 contended that the plaintiff in 
Order to succeed was bound to prove that 
there had been no Joss in the buüs'ness. 
The plaintif, on the other band, argued 
that it lay upon the defencants to prove 
that the business hed suffered loss, and 
that they were entitled to detain ihe 
money due to her. On the case coming 
‘back to the Trial Court the second time, 
‘Mohan Lal, for whom the plaintiff Lad 
‘stood surety, was also imypleaded as a 
‘defendant to the suit.” Both the Courts 
‘below fou:d that the defendants Nos. 1 
and2 had a rght to call upon the 
defendant No. 3 to give accounts, and 
that they were not entitled to detain the 
money belonging to the plaintiff with- 
out showing that the business had result- 
éd in: loss. "The suit was accord ngly 
decreed by the Tria] Court and the decree 
was upheld by the lower Appellate Court, 

The defendants have comeup in second 
‘Appeal to this Court, and it has been 
contended on ther behaif by Mr. Manchar 
Lal that the decison of the two Courts 
below on the question of burden of proof 
was wronz. We are clearly of opinion 
that the two Courts below have taken the 
right view of the question of the burden 
of. proof, A reference to the hypctheca- 
tion bond itself clearly shows what the 
contract between the parties was. One 
of the cliuses in the document is that in 
case th» bus ness suffered any loss and 
Mohan Lal refused to pay his share of 
such loss on demand being made, Pala 
Mal and Kanshi Ram would be entitled 
to deduct from the security money, the 
share due to them on account of the 
loss. | | 

"Upon a correct interpretation of the 
words of this deed there 1s no doubt 
that the burden of proof lay upon. de- 
fendants Nos. r and 2 to show that the 
business had suffered any loss, and that 
they had called upon Mohan Lal to pay 
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his share oi the loss. This they have 

failed to show, and the Corrts below 

Were right in decreeing the suit. We ac- 
cordingly dismiss this appeal with ccsts, 

Appeal dismissed. ` 

N. H, T 


. PATNA H:GH COURT. 

APPEAL FROM APPELLATE DECREE 

No. 594 OF 1920. 

March 21, 1922. 
Preseni:—Mr. Justice Ross. 
Munshi GOBIND PRASAD—PIAINTIFF 

— APPELLANT . 
< Versus 
Lala JAGDEEP SAHAI—DEFENDANT 
NUN — RESPONDENT. 

Transfer of Property Act (I V of 1882), s. 54 
— Transfer of land—Deed of relinquishmeni— Title 
to Property, whether passes. 

A deed of relinquislment dots not confer a 
title and title to land cannot pass by admission 
when the Statute requires a deed of conveyance. 
[p. 253, col. re] 

Mr. Ra: T. N. Sahat, for the Appel- 
ant. 

Mr. Jenek Kishore, for the Respondent. 

JUDGMENT.—This is an appea] by the 
plaintiif who brought a suit allegirg that 
he had purchased 2 bighas18 kanals ro 
dhurs of landin 1900 in the ,avztname of the 


` defendant and that on the 7th May 1016 


the defendant executed a deed of release 
in his favour but refused to deliver it. 
The plaintiff claims declaration that 
the defendant was a benamidar purchaser 
in 1900 and prays for a decree ordering 
the defendant to deliver the deed of re- 
lease to the plaintih. In his written state- 
ment the defendart deried that he was 
the farziday of the plaintin or that the 
plaintin had purchased the property. 
He further alleged that the deed of re- 
lease was intended to be a coveyance but 
the consideration had not been paid. 
The learned Munsf thought the deed 
to be a genuine deed of release and gave 
a decree. The District Judge, however, 
first considered the question whether the 


Yok 7) 
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plaintiff or the defendant was the beneficial 
owner of the property. 

On this question he finds that the de- 
fendant wasthe beneficial owner. He then 
went into the quest ion of the Ladawi deed 
and held that if there was no considera- 
tion the defendant was not bound by the 
deed but that ip fact the defendant had 
proved that he executed this document 
because the plaintiff promised to pay him 
Rs. 250 which had not been paid. He, 
therefore, modified the decree of the 
Munsif by ordering the plaintiff to 
pay Rs. 250 and the defendant 10 
deliver the s?le-deed on receipt of this 
amount. Thecontention in secor.d appeal 


is that under section 92 of the Evi- 
dence Act no evidence was admiss ble 
to show any  coatemporaneous agree- 


ment for the payment. ot Rs. 250 and 
that asthe execution of the deed is admit- 
ted, the plaintiff is entitled to a decree Tor 
delivery thereof urconditionally. Now 
ihe learned District Judge has found as 
a fact that the derendant was the bene- 
ficial owner of this property. 

The prayer intheplaint, therefore, must 
be retused and the only question is whe- 
ther the plaintiff is entitled to the de- 
livery of this deed. Nowit has been held 
repeatedly that the deed of relinquish- 
ment does not co-fer a title and that 
title to land cannot pass by admission 
when the Statute requires a deed. 

Jadu Nath Poddar v. Rup Lal Poddar 
(t) and Dharam Chand Boid v. Mouji 
Sahu (2). Here the parties have been 
trying to ehect by release what could orly 
be effected by conveyarce. This doct- 
ment is ot no efect whatsoever in tians- 
fering the title from the defendant to the 
plaintiff. 

The appeal is dismissed with costs. 


N.H. 


| [: 


Appeal dismissed 


33 C. 967; 4 C.L. J. 22; ro C.W. N. 650. 
I6Ind. Cas. 440; 16 C. L. J. 436. ' 
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CALCUITA HIGH COUR. 
APPEAL FROM APPELLATE DECREE 
No. 2771 OF 1920. 
July 20,1922. 
Present:—J ustice Sir Asutoch Mookertee, - 
Kr. and Mr. Justice Chotzner. 
KUNTA MOHAN CHAKRAVARTY 
AND ANOTHER—DEFENDANTS—APPELLANTS: 
versus 
MANINDRA CHANDRA ROY 
CHAUDHURY AND ANOTHER— 


PLAINTIFFS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 16 
(4), 20, 21, O. KAI, v. 3—Bengal Tenancy Act 
(VIII of 1885), s. 144—Rent swiü—Cause of 
action—JPlace of suing— Execution of decree— Sale 
of immoveable property outside jurisdiction, validity 
of— Jurisdiction, want of, effect of. 

Section r44 of the Bengal Tenancy Act merely 
lays down where the cause of action in suits be-' 
tween landlord and tenant shall, for the purpcscs 
of the Code of Civil Procedure, be deemed to have 
arisen; it does not say in which Court the suit. 
is to be instituted. To ascertain this recourse 
must be had to the provisions of section 20 of- 
the Code. [p. 254; col.2.] 


Where the landlord only wants a money-decree . 
the suit may be instituted in the Court within 
the local limits of whose jurisdiction the terant 
resides; where, however, the landlord seeks 
a decree for rent or ejectment, the suit must be 
treated as one for recovery of immo vcable propcity 
within the meaning of section r6 (4) of the Civil 
Procedure Code and must be instituted in the 
Court within the local limits of whose jurisdiction: 
the property is situate. [p.259, col. 2.] 

Case-law discussed. 


The only case in which a Court is entitled to 
sellimmoveable propcrty beyond the local limits 
of its jurisdiction is that provided in O. XXI, 
r. 3 of the Civil Procedure Code. A sale of suth- 
property in any other case is without jurisdiction 
and a nullity. If a Court has no jurisdiction 
over the subject-matter, its judgments and orders 
are mare nullities, and may not only be set aside 
at any time by the Courtin which they are ren- 
dered, but be declared void by every Court 
in which they are presented. If a Court has 
no jurisdiction, its judgment is not merely void- 
able but void and it is wholly unimportant 
how precise, certain and technically correct 
its proceedings and decisions may have been; 
ifit has no power to hear and determine the cause, 
i:s authority is wholly usurped and its judg- 
ments and orders are the exercise of arbitrary 
power under the forms, but without the sanction, 
of the law. These principles apply, not only 
to original Courts but also to Courts of Appeal. 
Accordingly where an Appellate Court does not 
possess jurisdiction to review the .action cf 
the Court below, jurisdiction cannot be conferred 
upon it by consent of the parties, and any waiver 
on their part cannot make up for the lack or defect 
of jurisdiction. [p. 25$, col, 1] | 
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Ledgard v. Bull, 9 A. 191; 13 I. A. 134; 4 Sat. 
P. C. J. 741; 5 ind. Dec. (N. S.) 561 (P. C), Minakshi 
Naidu v. Subramanya Sastri, 11 M. 26; 14 
I. A. 160; 5 Sar. P. C. J. 54; 11 Ind. Jur. 393; 
4 Ind. Dec. (N. S.) 18 (P. C), and Gurdeo Singh v. 
Chandrika Singh, x Ind. Cas. 9:3; 36 C. 193; 
5 C. I. J. Ori, referred to, 

ihe 


The provision contained in section 21 of 
well 
LO 


C' vil Procedure Code is an exception to the 
established rule that where the Court has 
inherent jurisdiction over the subject-matter 
of suit, its decreeis a nullity, even though the 
parties « may have consented to the jurisdicticn 
of the Court, and cannot be so interpreted as to 
have .a wider application than what is justified 
by its terms. [p.256, col. 2.] 

Section 21 of the Civil Procedure Code does 
not bara defendant from questioning the validity 
of an execution sale held without jurisdiction 
which is the root of the plaintiff's title. [p. 256, 
col. 2; p. 257, col. 1.) 

Appeal against a decree of the District 
Judge, Rangpur, dated the 20th July 
1920, reversing the decree of the Munsif, 
First Court, at Kurigram, dated the 2nd 
June 1919, 

Bibus Surendra Chandra Sen and Dwi- 
Jendra Krishna Duit, for the Appellarts. 

Babu Mohini Mohan  Chanravarty, tor 
the Respondents. 


JUDGMENT.—This is an appeal by the 
defendants in a suit for recovery of pos- 
session or, in the alternative, for assess- 
ment of rent. The disputed tenure 
was held by the defendants under 
the plaintifs and fell into arrears. ‘The 
plaintiffs thereupon instituted a suit for 
arresrs of rent and obtainede decree. In 
execution of that decree the tenure was 
sold on the 8th January 1907 and was 
purchased by the landlord decree-holders 
for the sum of Re. r. On the 29th 
April 1918 the plaintifs landlords 
. instituted the present suit for eject- 
ment on the allegation  thal the 
defendants were in unlawful occupation, 
notwithstanding the sale of their tenure. 
The defendants utged that the decree had 
been made and the sale had been held 
without jurisdiction. Sothat their interest 
inthetenure had not been affected there 
by. The Trial Court accepted this conter- 
tion as well founded and dismissedtheclaim 
for ejectment. The Court, however, made 
a decree for arrears of rent. Upon appeal 
the District Judge has reversed that deci- 
sion and madea decree in ejectment with 
mesne profits. On the present appeal 


. (x). of 


the view taken by the District Judge bas 
beea assailed as contrary to law. 

It is not disputed thal the tenure is situ- 
ated within the jurisdiction of the Court 
of the Munsif at Kurig ram within the dis- 
trict of Rangpur. The suit for rent 
however, was instituted in the Court of 
the Munsif at the head-quarters of that 
district. The defendants did not appear, 
with the result that the suit was decreed 
eX parte. . The decree was then executed 
at the instance of the plaintits and the 
tenure was brought to sale in the Court 
Where the decree had been passed. On 
these tacts, the delendants contend that 
the decree was made and the sale was 
held without jurisdiction. 

In support of the contention that the 
decree was made without jurisdiction, 
reliance has been placed upon sub-section 
section 144, Bengal Tenancy Act, 
Which isin these terms:— ‘The cause of 
action in all suits between landlord and 
tenant as such shall, for the purposes 
of the Code of Civil Procedure, be deemed 
to have arisen within the local limits of 
the jurisdiction of the Civil Court which 
would have jurisdic ion ’o entertain a. 
suit or thepossession of thetenure or hold- 
Ing in connection with which the suit 
is brought.” ‘This provision, it will be ob- 
served, does not specify the Court where the 
suit is to be instituted. It merely de. 
fines the expression ‘cause of action’ as 
app ied to suits between landiord and 
tenant for the purposes of tre Code of Civil 
Procedure. That this is the true score 
of the section is clear from the decision in 
Eaalur Rahim Abu Ahmed v. Y warka 
Nath Chowdhry (x). In that case, it was 
ruied that section 144, Bengal Tenancy 
Act, was controlled by sections 15 and 17 
of the Civi] Procedure Code of 1887, and. 
that consequently a suitfor rent was Te- 
quired to be instituted, subjectto pecuniary 
limitations, in the Court of the lowest 
grade competent to try it. Sir Francis. 
Maclean, C. J., pointed out that section 144 
merely lays down where the cause ol action 
in suits between landlord and tenant shall, 
for thepurpose of the Code of Civil Proce- 
dure, be deemed to have arisen: it does not 


(1) 30 C. 453; 7 C. W. N., 402. 
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say in which Cuurt the suit is to be 
instituted. ‘Toascertain this, we must go 
to section 17 of the Code of Civil Procedure, 


1882, which provides that all other suits, 


that is, other than those mentioned in sec- 
tion 16, shall be instituted in à Court with- 
in the loza] limits of whose jurisdiction 
thecause of action arises. This, in the 
caseof suits between landlord and tenant, is 
controlled by section 144, Bengal Tenancy 
Act which tells us where, in such suits, 
thecause of action shall be deemed to have 
arisen $. €., Within the local limits 
of the jurisdiction of the Civil Court which 
would have jurisdiction to entertain a 
suit for the possession of the holding or 
tenure in connection with which the suit 
is brought. We must consequently turn 
to the provisions of section20 of the Code 
of 1908 which replaces section 17 of 
the Code of 1882. Now section 20, 
provides that subject to the limitation 
aforesaid, that is the limitations set out 
in the preceding sections, every suit shall 
be instituted ina Court witrin the local 
limits of whose jurisdiction (a) the 
detendant or each of the defendants, 
where there-are more than one, at 
the time of the commencement of 
the suit, actually and voluntarily re 
Sides of carries on business, or personal- 
ly worksforgain;or(b)any of the defend- 
ants, where there are more than one, 
at the time of the commencement of the 
suit, actually and voiuntarily resides or 
carries on business or personally works 
for gain, provided that in such case, either 
theleave of the Court isgiven,orthe de- 
fendants who do not reside, or carty on 
business of personally work for, gain as 
aforesaid, acquiesce in such institution, 
or (c) the cause of action wholly or in part, 
arises, Consequently under section 20 (0) 


- of the Code of 1908 read with sub-section. 


(1) of section 144, Bengal Tenancy Act, 
a suit for rent may be instituted in the 
Court within thelocal limits of the juris- 
diction of which lies theproperty in respect 
of which a suit ior possession may have 
Deen brought. ‘This, however, does not 
exhaust all the provisions of section 20. 
Clauses (a) and (b) of section 20 allow a 
landlord to institute a suit for rent where 
the ‘enant resides. This must obviously 
be limited to cases where the landlord 
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seeks a decree fot money. Where 
however, the landlord seeks a decree ior 
reat as also ejectment under section 66, 
Bengal Tenancy Act, the suit must be treat- 
edasonefor recovery of immoveable pro- 
petty within the meaning of clause (4) of 
section I6 and can consequently be insti- 
tuied in tue Court within the local limits 
of whose jurisdiction the pioperty is situate. 
In the case before us, there is evidence to 
show that at the time the suit for rent 
was instituted, the defendants resided witr- 
in the locallimits of the Court of the Mun- 
sif at the headquarters of the District of 
Raüngpur. The suit was consequently 
brought in a Court which had jurisdiction 
and the decree cannot successfully be im- 
peached on that ground. The view we 
take is supported by the decision in Chinta- 
man Narayan v. Madhavrao Venkatesh (2) 
where it was ruled that a suit to re 
cover therents of land situated in Dis- 
trict T.may be brought in District SS, where 
the defendant is residing, although in such 
suit the plaintiffs title to the land in res- 
pect of which the rent is sought to be 
recovered may incidentally comen ques- 
tion. 

We have next to consider whether the 
sale was held with jurisdiction. As we 
have already stated the sale was held by 
the Court which had made the decree, 
That Court had jurisdiction over the 
person of the defendants but not over 
the disputed property. In these circum- 
stances, itis pJain that the Court wasnot 
competent to bring the property to sale. 
The only case in which a Court a 
is entitled to sell immoveable  prop- 
etty beyond the local limits of its 
jurisdiction is that provided in O. XXI 
1, 30! the Code of r908 which provides 
asfollows:—“Where immoveable property 
forms one estate ortenure situate within 
the local limits of the jurisdiction of 
two or more Courts any one of such 
Courts may attach and Sell the entire 
estate or tenure.” This provision was 
inserted for the first time in the Code 
of 1908 and gave efect to the deci- 
sion of this Court in Ram Lall Moira v. 
Bama Sundari Dabla (3. We must hold 


(2) 6 B. H. C. R. A. C. ].29. 
3) i2 C. 3073 6 Ind. Dec, (Kk. 8.) 209. 


ie 


áccotdingly that the sale was held without 
jurisdiction. E 
"This brings us to the question of 
the effect ot such sale. In our opinion, 
there is no 100m for controversy, that the 
sale was a nullity. In support ot this 
conclusion reference may be made to the 
decision in Rajlaashmi Dasee v. Katyayani 
Dasee (4). It is an elementary principle of 
law that if a Court has no jurisdiction 
over the subject-matter, its judgments and 
orders ate mere nullities, and may not 
onlv be. set aside at any time by the Court 
in which they are rendered, but be declar- 
ed void by.every Court in which they are 
presented. If a Court bas no jurisdiction its 
judgment is not merely voidable but void 
and it is wholly unimportant how precise, 
certain and technicaliy correct its proceed- 
ings and decisions may have been; if it bas 
no power 1o bear and determine the 
cause, its authority is wholly usurped and 
its judgments and orders are the exeicise 
of arbitrary power under the forms, but 
without the sanction of the law. These 
principles apply, not only to Original Courts 
but also to Courts of appeal. Accordingly 
where an Appellate Couit does not possess 
jurisdiction to review the action of the Court 
below, jurisdiction cannot be conferred upon 
itby consent of theparties;andany waiver 
ón their part cannot make up for the lack 
or defect or jurisdiction. This view has 
been recognised by the Judicial Committee 
in Legdard v. Bull (5) and: Minanshi Naidu 
v. Subramanya Sastri (6). Reference may 
also be made to the decision of this Couit 
in Gurdeo Singh v. Chandrina Singh (7) 
where the authorities on the subject are 
iewed. 
PO aes contended, however, on behalf of 
the respondents that although the sale 
was held without jurisdiction, andalthough 
the proceedings could not be validated 
“on the ground of acquiescence, still the 
proceedings might be deemed as 
those of an atbitrator chosen by the 


. (4) 13 Ind. Cas..464; 38 C. 639 at p.668. . 
(5) 9 A. 191; 13 I. A. 133; 4 Sar. P. C. J. 741; 
$ Ind. Dec. (N. $.) 56r (P. e). 
(6) ir M. 26; 14 I. A. x60; 5 Sar. P. C. J. 54 
yr Ind. Jur 393; 4 Ind. Dec. (N. 8.) 18 (P. C.). 
(7) x ind. Cas. 913] 36 C. 3931 5 C. L. J. 61r, 
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parties. In support of this proposition 
feliance was placed upon a passage trom 
the judgment of ibeJudicial Committee in 
Legdard v. Bull (5) where Lord Watson 
observed that when, in proceedings pending , 
before the Court, the parties agree toaccepi 
the Judge’s decision as final even though. 
the Court may not have jurisdiction, they 
thereby constitute the Judgé a quasi- ` 
arbitrator. The effect of such agreement.’ 
is that the decision of the Judge is not. 
appealable and cannot be questioned | 
in any way. But though the Judge 
may be considered as an arbitrator, 
his decision is not, and does not, in any 
way resemble, an awaid; Burgess v. 
Morton (8). This principle, however, has 
no application to the circumstatces of the. 
present litigation. The decree was made. 
ex parte; the sale washeld ex parte; and 
consequently it cannot be assumed that the 
patties, that is, the decree-holder and 
the judgment-debtor, agreed to constitute 
the Judge as their arbitrator and to abide. 
by the sale held by him. 
Finally, reietence has been made, in the’ 
course of the argument, to section 2X. 
ot the Civil Procedure Code, which forms, 
the basisof the view taken by the District 
Judge. That section provides that no objec- 
tion astothe placeot suing shall be allowed. 
by any Appellate or Revisional Court unless, 
such objection was taken in the Court. 
of first instance at the earliest possible: 
oppottunity, and in all cases where issues 
are settled, at or before such seitlement; 
and unless there has been a consequent. 
failure of justice. .That provisions was in- 
serted for thefirsttime in the Code of 1908 - 
and is framed on the analogy of section 1r | 
ot the Suits Valuation Act of 1884. ‘The’ 
provision is an exception to the well-es- 
tablished rule that where the Court 
has no inherent jurisdiction over the’ 
subject-matter of the suit, its decree, 
is a nullity even though the parties may ' 
have consented to the jurisdiction of the 
Court: This exception cannot obviously. 
be so'interpreted asto havea wider appil-- 
cation than what isjustified by its terms,’ 
It ispossible for usto hold that section 21. 
débars the defendants from questioning 


(8) (1896) A. C, 136651. J. Q. B. gar; 73. 
Xe T. 713. E PL . f Sop 
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the validity of the execution sale which 
is the root of the title of the plaintiff's. 
When theJudge has no inherent jurisdic- 
tion over the subject-matter of a suit, 
thepartiescannot, by their mutual consent, 
convert it into a proper judicial process, 
although they may constitute the Judge 
their arbitrator and be bound by his de- 
cision on the metits when these are sub- 
mitted to him. This, however, can De 
accomplished, only when the parties have 
expressly consented to such a procedure. 
Theresult isthat this appeal is allowed, 
the decree ofthe District Judge isset aside 
and that of the Court of first instance 
restored, with costs both here and in the 
lower Appellate Court. 


Z. K., Appeai allowed, 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO, 1210 
OF 1921. 
November Ir, I9? I. 
Present :— Mr. Justice. Broadway. 
BASZAM ALI —D tFENDANT—A PPELLANT 
versus 
UMAR HAY AT—PLAINTIEE, Musa mat 
MUI, Xt M( AND OTHERS—DEFENDANTS 
— RESPONDENTS, 


: Muhammadan Law—~Suscesston—Several heirs 


— Possession of one heir— Adverse possesston—_ 


Finding of fact. 

In »ach case where several co-heits succeed to 
the prop:rty of a deceased Muhammadan it has 
to'bs found whether an entry by one Co-heir 
is anentry on behalf of himself alone or on be- 
half of all the heirs and the finding is one of fact, 
[p. 253, col. 1 .] 

Khadersa Hijee v. Puthen Veeitil, 6 Ind. Cas. 


0: M. 511; 20 M.IL.].288; 8 M. L.T. 1910 
FA "a N? 447) Nas Ab 6 Lal Bill e 2 


ri 1388, Pah mn Singh v. Sohan Singh, 97 P. R. 
i890, referred to. 

Second appeal from a decreeof the Sub- 
ordinate Judge, First Class, Sialkot, dated 
the ?2rst Murch 1921, 0 firming thit of 
the Minsif, First Class, Sialkot, dated the 
22nd December 1920. 

Lila Amar Nath Bhatia for Sheikh 
Gulab-ud- Din, for the Appellant. 

-Dr.- Nand Lal, for the Respondent, 
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JUDGMENT,—One Umar Hayat sued 
for possession by partiton of certain im- 
moveabie property. The principal contest- 
ing defendant was Hasbam Ali, The 
Trial Court having granted Umar Hayat 
& decree, Hasham Ali appealed to the 
Sub-Judge urging that the suit- was barred 
by limitation. His appeal having been 
dismissed ke has comeup to this Court 
in second appeal and I have heard Mr, 
Amar Nath Bhata on his bebalf, The 
property in suit originaliy belonged to 
Samand and Sakandar who died 50 years 
or so ago, and for the appellant. it was 
contended that heand his ancestors had 
been in possession as sole owners during 
this period for which reason it was in 
cumbent on Umar Hayat toshow that hebad 
been in possession within the last twelve 
years; for Umar Hayat it wasapparent- 
ly urged that when the estate fell in, all 
tbe persons entitled to share took posses- 
gion ot that at any rate whoever took 
possession did so on behalf of all the 
persons entitled to share, 

The lower appellate Court in reliance on 
Khad:rsa Hajee v. Puthen Veeitil (1), and 
Lachman Singh v. Sohan Singh (2), held 
tue suit to be within time, It has 
however gone further and has held that 
the property in suit is Joint at the pre- 
sent time, a5 deposed to by even the defend- 
aut's own witnesses. 

In Khadersa Hajee v. Puthen Veettil (x), 
it was held thet when a Muhammadan 
‘ed intestate his estate at once vested 
in hs heirs as tenants-in-common and 
there was noone charged by law with its 
distribut on. It was aiso held that to a suit 
brought by oneof the jeirsto recover his 
Saare Art. 144 of the Limitation Act 
appled so faras immoveables were con- 
cerned. Mr. Bhata contended that as 
the Mahammad.n Low did not recognise 
a&' joint family suca as is recognised by 
Anli [,:wno ten.ncy-in-CcCommum comes 
into existeuce on the death of a Mubam- 
midin and limitation commences to run 
against e1¢a individu] heir from the. 
date of the deatn. In support of this 


(1) 6 Ind. Gas. 50; 
M. L. T. 4; (1910) M. 
(2) 97 P. R. 1890. 


34M 511;.20 M. L. J. 283; 2 
* 447- 
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-contention he: referred- to-Nasir-ud-din v. 
Lal Bibi. (3) an authority which certainly 
isin point. . te. 

The decision Lachman Singh v. Sohan 
Singh (2) xeferred to by thelower Appel- 
late Court and relied on by Dr. Nand 
Lei for the respondent is a little. difficalt 
.to apply to the present case. 

Ak page 290 Plowden, J., says: “I do 
noi doubt that wheu an estate devolves 
in its entirety, upon several persons jointly 
and-one of them enters upon or takes 
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that as a fact the property is joint. -Où 
this finding of fact the suit is within time 
and I accordingly dismiss this appeal with 


. costs. 


2. K. 


Appeal dismissed: 


possession of the estate that entry may be | 


an entry on behalf of all, and that the 


consequent possession of a co-heir, who . 


has thus entered on behalf of all, is the 
possession of all the co-heirs. Whether the 
entry is an entry on behalf of ell tbe 
co-heifs or on behalf of the entering co- 
heir alone is a question of fact ; and in 
the absence of any evidence it may be 
. presumed and often would be presumed 
as a presumption of fact, and not of law, 
to bean entry on behali of all the co- 
heirs," EN 

: At page 292, however, Benton, J., Coes 
not accept this proposition; as to ihe nature 
“0f. the presumption, he says ' Generally 
speaking iu.this country one of several 
sharers who enters on an inheritance should 
I think be regarded as acting on his own 
‘behalf only unless there be circumstances 
which point to a  d:fferent- intention." 

That case deals with Sikhs or Hindus 
and the. above remarks, even if not so 

.conflicting, can scarcely be held to be of 
. general. application. 

In each case it hes to be found whether 
an entry by one sbarer was'an entry on 
behalf of himself alone or on behalf of 
alland the finding is one of fact. In the 
present case the lower Appellate Court 
eems to have keld that the entry was one 
sn behalf of all asa matter oflaw. 
oBÉven if this be erroneous however 

re is the finding that the property 
sought to be partitioned is actually joint. 
It would seem to be immaterial therefore 
what the nature of the original entry may 

* have been. The plaintiff comes into Court 
ask ng for tha partition of joint property 
and the Courts have found on the evidence 


(3) 89 P.R 1888, 


UPPER BURMA JUDICIAL COMMISSION- 
! ER'S COURT, 


;, SECNDO CIVIL APPEAL NO. 536 OF 192r. 


May 22, 1927, 

:. Preseniz—Mr. MacColl, A.J. C. . 
MAUNG CHIT U-—APPELLANT 
Versus 
MAUNG THA KU AND ANOTHER 

— RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O, X X I, 
y, 15— Execution of decrte— Record destroyed—~Proof 
of decree—-Secondary evidence. 

When a decree-holder wishes to obtain execution 
of a decree the record of which he alleges has been 
destroyed, he must prove the contents of that 
decree, and this can only be done by means of 
secondary evidence, For this purpose statements 
of persons who merely heard the judgment pro- 
nounced ate not admissible in evidence. What 
is requ red is an otal account of the contents of the 
judgment or decree by someone who had read the 
one or the other. [p. 259, col 2.] 


Mr. N. M. Mukerjee, for the Appellant. 
Mt. D. Dutt, for the Respondents. 
JUDGMENT,—1n 1919 the respondents 
sued the Appellant for ejectment trom a 
piece of land. E 
The suit was contested and it is said fo 
have been decided on the rst November 
1919. The Court House was burnt on 
the 13th November roro and with it the 
record. No appeal was filed and no steps 
were taken by either side until tbe 26th 
January r927 when the respondent Maung 
Iha Ku alone applied for execution say- 
ing that a decree had been passed in his 
favoit. He prayed that the Appellant 
might be ejected from the land and that 
he might be airested and imprisoned for 
failure to pay costs, which he said amount- 
ed to Rs. 26. The appellant contended 
that as in other cases in which the record 
had been burnt fresh suits were institut ed 
that course should also betaken in. this 


Vol; 77) 
MAUNG CHIT U V MAUNG THA KU, 


case, The Township Judge heldan enquiry 
with a view to finding out what the deci- 
sion in the suit had been and then without 
coming to any exact finding on the point 
directed Maung Tha Ku to be put in posses- 
sion of the land and later had the appel- 
lant arrested and imprisoned for failure 
to pay costs, though there was no evidence 
what the costs amounted to and nota 
single witness had stated that the appel- 
lant bad been directed to pay them. ‘The 
appellant appealed  unsuccessfuliy and 
has now come up on second appeal. It 
is urged that the decree must be proved 
by secondary evidence and that there is 
no such evidence on the retord. For the 
respondent Maung Tha Ku it is urged 
that on the authority of Nwzur Banoo v. 
Hossein Ali Khan (1r) cited on page 94 of 
Messrs. Woodroffe and Ameer Als 
Civil Procedure Code, 2nd Edition, a fresh 
suit for possession of the land would be 
batred and that if theprovisions of section 
9r, Evidence Act, have not been strictiy 
complied with a fresh decree can be pte 
pared from the materials on the record 
and executed. There is another ruling 
cited on the same page of the same book 
vit., Rance Emamun v, Hurdyal Singh (2) 
in which it was held that in such circum- 
stances a fresh suit would lie. Both these 
cases are saidto bereportedin the Weekly 
Reporter of 1864 but unfortunately 
thereseemsto have beena misprint because 
I have been tunable to trace these cases. 

The appellant does roi admit thai it 
was decided that he should give posses- 
sion of theland to Maung Tha Ku or that 
he should pay costs. If it be impossible 
to prove what the decision was, I am not 
sute that a fresh suit would not lie. It 
could only be barred under section IF, 
Givil Procedure Code, and for that section 
to actasa bar I think it might reasonably 
beheld that there must havebeen an effec- 
tive decision and that what was an effec- 
tive decision would depend upon circum- 
stances Suppose for instance that at the 
time a Judge pronounced judgment no one 
was piesent and immediately afterwards 
the Court House and record was burnt 


t W: Re (1864) 378, 
(3) W. R, (1864) 301. 
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and the Judge perished in the fire. In 
such a case no one could know what the 
decision had beenand the decision would 
be ineffective. The point, however, does 
nol arise in this case as a fresh suit has 
noi been brought. It is clear that if ihe 
respondent Maung Tha Ku wishes to ob- 
tain execution of the decree which he says 
hehas obtained he must prove the contents 
of that decree and he can only do so by 
means of secondary evidence and there 
is no Secondary evidence of ihe decree on 
therecord. None ofthe wilnesses professes 
to have seen the decree. There is in fact 
no evidence that a decree was ever drawn 
up and seeing trat the record was burnt 
twelve days after the day on which judg- 
ment is said to have been pronounced it 
is not at all unlikely that no decree ever 
was drawn up. The Township Judge has 
mistaken the nature of the evidence requir- 
ed. Statements of persons who merely 
heard judgment pronounced were not 
admissible in evidence and asa matter of 
fact none of the witnesses stated that they 
had beard the judgment read out. What 
was required was an oral account of 
the contents of the judgment or decree 
by some one who had read tbe one or 
the other. If any credible witness who 
read the judgment or the part of the 
judgment which contained the deci- 
sion can depose to what he read, a decree 
can be drawn up now. There is nothing 
in the Civil Procedure Code to preveni 
that. A decree must agtee with the judg- 
ment and if a decree be drawn up which 
does not agree with the judgment it can be 
amended. AsI have said there is no evi- 
dence that a decree was drawn up. If 
such a reconstruction of the judgment or 
decree, if there was one, be now attempt- 
ed great care will have to be exercised to 
see that there is no defect as regards the 
description of the land. 

There is another aspect of the case 
that may require consideration, * * * * * 
It may be that either party has a 
rightto require the Court to draw up a 
decreeas there is no evidencethata decree ' 
hasevet been drawn up. Inthatcasethe 
Court might have to treat the suit a§ still 
pending. I express no opinion on the 
point. The respondent Maung Tha Ku 
applied for execution of a decree; which 
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he alleged entitled him to certain relief. 
Hefurther alleged that one Maung Kya 
Bwin was a joint decree-holder with him 
but Maung Kya Bwin did not sign the 
application for execution nor has he join- 
ed with Maung Tha Ku in contesting this 
appeal. The Courts below altogether 
overlooked the provisions of O. XXI, r. 75, 
which made it more than ever necessary 
to prove the exact contents of the decree, 
` which is aileged to have been passed, Þe- 
fore ordering execution. I do not think, 
therefore, that a remand should be 
ordered. 

If Maung Tha Ku or heand Maung Kya 
Bwin jointly are able to prove what is re- 
quired, thereis nothing to prevent him or 
them trom making a fresh application tor 
execution. Ii they are unable to prove 
the contents of the decree or judgment 
they must beleft to take what remedy may 
be open tothem and on that point I refrain 
from expressing any definite opinion. 
if they suher they have only themselves 
to blame for not having taken immediate 
steps when they heard of tbe buruing 
of the Court House. 

Maung Tba Ku tailed to prove that he 
was entitled to tbe relief whicb he claimed 
and the orders of the Courts below are 
accordingly set aside and his application 
for execution is dismissed with costs in 
all three Courts. 


Z. X. A pplication dismissed. 


PATNA HIGH COURT. 
Civil REVISION No. 87 OF 1923. 
June 6, 1923. 
Present:—Mr. Justice Foster, - 
THE EAST INDIAN RAILWAY COM- 
PANY— PETITIONERS 


Yersus 
THE NADIA COAL COMPANY— 
: OPPOSITE PARTY. 


Contrast Act (IX of 1872), £s. 5t, 52— Per. 
formance of contract — Reciprotal promise, breach 
of—LiabWHy of party in defauli— Railway agreeing 


to give delivery after weighment—Fatlurete weigh, 
effect of. 

Plaintiff consigned a certain quantity of coal 
to the defendant Company for carriage to a cer- 
tain station. On arrival at destination the cen- 
Signee suspected that there was a considerable 
Shortage in the quantity of coal consigned and 
he refused to take delivery without weighment. 
Ihe defendant Company agreed to do this, but 
failed to carry out the agreement. The consignee 
refused to take delivery, and the plaintiff there- 
upon sued the defendant Company for the price 
of the coal; 

Held, that although the defendant Company 
was not ordinarily bound to give delivery after 
weighment, they had agreed to do so in this 
case and having failed to carry out their agreement 
they were liable to the plaintiff irrespective 
of the terms of any Risk Note that the plaintiff 
may have signed. [p. 26r, col. 1.] 

Revision from an oider of the Small 
Cause Court Judge, Dhanbad, dated the 
r8th January 7923. 

Messrs. N. C. Sinha, B. B. Ghosh and 
N. C. Ghosh, for the Petitioners. 

M-. S. C. Mazumdar, for the Opposite 


Party, 


JUDGMENT.—The plaintiff received an 
order from one Raj Mohan Saha of Rai- 
ganj, district Dinajpur, to send him a certain 
amount of coal. The plaintiff Company 
not having that coal engaged the assis- 
tance of a firm Matroo Mal whose colliery 
isadjaceat tothat of theplaintiff. Matroo 
Mal apparently as agent of the plaintitf 
loaded the waggon and consigned it and 
the plaintiffs manager had before this 
signed the Risk Note in Form H, The 
consignment arrived at a station Waria 
where iheaxle of a wheel of the truck be- 
aame hot and thecoal had to be taken out 
snd put into another truck. Fora con- 
siderable time the consignment was lost 
cight of andatlast in about five months 
after the date of consinging it reached 
.Raiganj. Raj Mohan Saha suspected that 
the weight of the coal was only about half 
of what had been consigned and it is his 
evidence that he agreed to take delivery 
if the Railway Company on their behalf 
would weigh ot measure the amount of 
coal so delivered. Hegot a letter from the 
East Indian Railway Company stating that 
the Eastern Bengal State Railway was 
being askedto have the coal re-weigh- 
ed by measurement, the standard being 63 
cubic feet to a ton. The Eastern Bengal 
State Railway refused to do this and the 
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consignee Raj Mohan on his part refused 
to take delivery. The plainiitf now has 
sued for compensation for this non- 
delivery alleging that the consignee 
has not paid him the price of the 
coal. The suit has been decreed against 
the defendant No. 7, East Indian Railway 
Company and dismissed against detendant 
No. 2, the Eastern Bengal State Railway. 

It is urged that the plaintitf has no cause 
of action and cannot sue as plaintiff. As 
it appears to me, the plaintiff was iu fact 
the consigner and Matroo Mal was the 
plaintifi’s agent. It is also urged that 
the. plaintiff cannot sve unless and until 
the consignee took delivery. I tail to 
appreciate this contention, for reasons 
which I shallgive presently. 


Thethird point that is argued isthat 


the Risk Note exonerates the Railway 
from all claims based upon short delivery. 
It seems to methat the plaintiff can claim 
that there hasbeen no delivery of the cor 
signment. The plaintiff has showr !Let 


he offered totake delivery on re weighm ert - 


and the East Indian Railway Comyery, 
the present applicants, agreed to this; 
so the performance of the contract was 
basedupon reciprocal promises, of wl ch 
obviously “the prior in order of seqreice 
was the promise to weigh or meastre. 
When the Company failed to per!orm its 
promise to weigh or measure the consi; ree 
was at liberty to protect his own interest 
by refusing totake delivery. The matter 
is quite outside the question whether there 
was a Risk-Note or not and it depends on 
the ordinary law as to the performance of 
contracts to be found in sections 51 and 52 
oftheContract Act, Reading thejudg ment 
of theSubordinateJudgeit seemsto methat 
he must havethis in his mind in the last 
paragraph of his judgment. It isnoanswer 
to this argument to quote the well-known 
rule that the Railway bas no obligation 
to weigh goods befote delivery; for it is 
obvious that if the Railway makes the spe- 
cial contract -to weigh, the individual 


with whomthe contract is made can take 


advantage of the contract. The defendant 
Company has not disclosed the amount 
of loss, nor in fact asserted a loss: sothe 
amount of damages could not be other 
than that decreed. I see nothing that is 
against thelaw in the decision arrived at 


"by the learned Sabordinale Judge. The 
application is rejected with costs. Hear- 


ing fee thtee gold mohurs. I 
Z. x. Appltcatton rejected, 


Teken Ah RR eame, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE 
No. 69 OF 1020, 

May 17, 1923. 
Presenj:-—Justice Sir Asutosh Mookeij ee, 
KT., ard Mr. Jvst/^ce Gunis. 
Rant HEMANTA KUMARI DEBI 
—APPELLANT 

, Versus 
THE MILNAPUR ZEMINIARI CO, 


LTD.—RESPONDENT. 

Bengal Tenancy Act (VIII of 1885),s. 5 (s)— 
Tenant, status of—Tenure-holder— Area of keling 
—Presumptici—Mode ef user, evidence of, whe- 
ther admissitle-—Transfer of tenurem—Settlenieni by 
Government— Agreement between Government and 
setliement heider, whether can be taken advantage 
of Ly tenant. . 

Defendants were entered in the revente parcis 
as "tenure-boldeis " of an area exceeding fourteen 
hundred bighas, and had from the very inception 
of their tenancy cultivated the Jand throvgh 
tenents: 

Heid, that the defendants must be held to: be 
the tenure-holdcrss of the land. [p. 262, col. 1.) 

Bithudendra v. Detendra Nath, 25 Ird. Ces. 
432; 20 C. L. J. 140 and Debendra Nath Das v. 
Bibudhendra Mansingh Bhramartar Roy, 45 Ind, 
Cas. 411; 27 C. L. J. 543: 5 P. L. W. x; 22 C. W. N. 
674; 16 A. L. J. 522; 23 M. L. T. 384; (1918) M. W. 
N. 379; 20 Bom. L. R. 743: 35 M. L. J. 214; 45 I. 
A. 67; 45 C. 805 (P. C), followed. 

Where a tenure is treated as transferable 
in the hands of the original tenute-holder it mvst 
be treated as transferable in the hands of the trays- 
feree also. [p. 262, col. 2.] 

An engagement between the Govetrmcnt sid 
a settlement holder that the latter would respect 
the rights of the tenants as recorded in the 
settlement papers, may be invoked Ly a tenent 
for his own benefit and protecticn even ihcvik 
he may not be himself a party thercto. (p.263, 


Ckandramoni Mokanit v. Manmaiha Nath Milter, 
5 Ind. Cas, 301; 11 C. L, J. 68 ; Jakendar Baksh 
Mullick v. Ram Lat Hasra, 5 Ind. Cas. 565; 37° 
C. 449; 1x C. L. J. 364; 14 C. W. N. 470 and Man- 
maik Nath Roy v. Ameer Khan, 46 Ind: Cas. 98 
3 P. L. J. 394, relied on. Akh; 

In cons dering the status of a tenant a reference: 
tothe mode of user of the land is legitimate 
when the terms of the original grant are ambigu- 


tol. 2.) 


ous of cannot be proved by direct evidence, 


[p. 263, tol. 1.] 
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Bamapada Roy v. The Midnapur Zemindary 
Co., 16 Ind. Cas. 376; 16 C. L. J. 322 and Secre- 
tary ef State v Digambar Nanda, 45 Ind. Cas. 43; 
27 C. L. J. 334, followed. : 

Appeal against a decree of the Subordi- 
nate Judge, Berhampore, dated the 17th 
Decéinber 1910. 

Babu Braja Lal Chakra barit (with bim 
Babus Debendra Nath Bagehtand Bansari 
Lal Sarkar), for the Appellant, 

Babus Dwarka Nath Chuckerbutty and 
Kshttts Chandra Chuckerbuitty, for the 


Respondent, 


SUDGMENT,—The subject-matter of the 
litigation, which has culminated in this 
appeal, isa largetract of alluvial land form- 
ed by the récession of the river Padma 
and recorded as an estate on the revenue 
roll of the Collector of Rajshahi. The 
land became fit for cultivation mote than 
a quarter of a century ago and was occu- 
pied by Robert Watson & Co. There is 
no evidence to show that the Watsons en- 
tered into an engagement with the Collec- 
tor before they took possession; but, as is 
not unusual, they occupied the land and 
were accepted ag tenants; Nityanund Ghose 
v. Kissen Kishore (x), Kali Prosanna Das 
v. Bhagaban Mali (2), Birendra Kisore v. 
Gagan Chandra (3), Gagan Chandra Chucrer- 
buity v. Birendra Kisore Mantkya (4). 
She land was assessed and the dues 
were periodically paid by them direct 1o 
the Collector. In 9o01, the revenue autho- 
tities made a five-year malikana settle- 
ment of the lands with the plaintiff who 
was one of the proprietors of an adjoinirg 
estate. There can be no doubt that the 
Revenue Authorities were competent to 
create such an intermediate interest be- 
tween the Crown and tke Watsons; Jokar 
Mull Bhuira v. Bhupendra Nath Basu (5). 
On the expiry of the five year term, 
the settlement with the plaintiff was renew- 
ed for another term of five years On the 
expiration of this second term, the settle- 
ment was renewed for shorter periods from 
time to time, and at the date of the 
commencement of this litigation, the 


1) W. R. 1864, Act X, Rul. 82. 
17 Ind. Cas. 587317 C. L. J. 4311 137 C. W. N. 


4) 30 Ind. Cas. 902; 22 C. L. J. 132. | 
(4) 30 Ind. Cas. 931; 22 C. L. J. 1 
(5) 67 Ind. Cas. 108; 34 C. I. J. 

(1923) å. LR. (C.) 412; n 


35- 
79; 49 C. 495. 
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plaintiff held under a settlement for one 
year only. 

Meanwhile, on the 231d December 16002, 
the Watsons had transferred their inter- 
est to Ronaldson Gordon Macdonell, and 
on the 3rd December 19c6, the latter 
transferred his interest to the defendaxt 
Midnapore Zemindary Co. On the 3rd 
December 1918, the plaintiff instituted this 
suit for ejectment of the defendant Com- 
pany as trespassers on the allegation that 
the interest of the Watsons was non-trans- 
ferable. The Subordinate Judge has nefa- 
tived this contention and dismissed the 
suit. The plaintiff has appealed to this 
Court and reiterated the chief points 
urged on her behalf in the Court below. 
From the argriments addressed tots 
two substantial questions emretge for con- 
sideration, namely, first, what wes tbe 
status of the Watsons as terants rreéer 
the Government; and, secondly, was the 
tenancy transferabler 

As regards the quest:on of the status of 
the Watsons as tenants under the Govern- 
ment, the Subordinate Judge has given 
weighty reasonsin support of his corclus‘on 
that they were tenure-kolders The 
statutory presumption formulated in stb- 
section (5) of section 5 of the Berfel Tern- 
ancy Act, namely, that where the area held 
by a tenant exceeds one hundred ¢taz.d- 
ard bilghas, the tenant aball be prest med 
to be a tenure-holder, unti] the contrary 
has been shown, favours this view. Tke 
area of the tenarcy in the presert case 
exceeds fourteen hundred Oigias; we con- 
sequently start with the rebritebie 
presumption that the terarcy of ike 
Watsons was a tenure; Blbhudendtra v. Deten- 
dra Nath (6), Debendra Naik Das v. 
Bibudhendra Mansingh Blramarbar Rey 
(7). This presumption has rot been 
rebutted. On the otler Lerd, we ave 
two facts of fundamental importance, 
which confirm the presumption. In ‘the 
first place, from the very inception of tke 
tenancy the lands have been cultivated 
by tenants under the Watsons and their 
successors-in-interest; such refererce to 


6) 27 Ind. Cas. 432; 20 C. L. J. 140. 

i n Ind. Cas. dii. 27 C. L. J. 543; 5 P.L- W. 
i22 C. W. N. 674: 16 A. L. J. 322; 23 M. L. T. 
384; (1918) M. W. N. 379; 20 Bom. L. R. 743 35 
M. L. J 214; 45 I, A. 67; 45 C. 805 (P. € 


Vol. 77] 


the mode of user of theland is legitimate 
when the terms of the original grant are 
ambiguous or cannot be proved by dircet 
evidence: Bamapada v. The Midna- 
pur Zemindary Co.8), Secretary oy State 
v. Digambar Nanda (9). In the second 
place, the Watsons, as also ther trens- 
feree Macdonell were recorded by the 
Revenue Autnoritiesas tenure-holders. Ir- 
deed, when Macdonell abjected on the 8th 
August 1905 to be recorded as a tenute 
holder, he was peremptorily informed that 
if he insisted. upon the status of an occu- 
pancy ralyat, he must forthwith vacate the 
land. The result was that Macdonej 
withdrew his objection and was recorded 
as a tenure-holder. We are of opinion 
that there can be no reasonable dotbt 
that the Watsons were tenure-holdets 
under the Government. 

As rezards the question whether the 
Watsons had a transferable tenarcy the 
Subordinate Judre has answered in favour 
of the defendant Compary. We have al- 
ready stated that the Watsons held tos- 
session as tenants under the Goverrment 
for several years before the plairtiff ob- 
tained a five-year malikana settlement in 
rigor. There is no room for controversy 
that the title acquired by the plairtiff was 
subject to such interest as the Watsons 
then possessed. During the  subsisterce 
of her settlement, the Watsons, onthe 23rd 
December 1907, transferred their interest 
to Macdonell. On tbe zoth August 16c4, 
the  Reveaue Authorities commenced the 
usual. proceedings with a view to re-settle- 
meat. We find it recorded on the rst 
July 1905,in the otdert- sheet of the Settle- 
mest Officer that Mecdonell bad his rare 
registered in place of the Watsons, erd 
this was approved by the Collector cn the 
26th July x905 Macdonell, as already 
indicated, made an infructuous attempt 
to be treated, not as a tenure-holder but 
as an occupancy vatyaz. He ultimately 
signed the rent-roll as a tenure-holder on 
the 6th December r906. The otdet-sheet 
makes it abundantly clear that the plai;t- 
if herself wasa party to the re-settlemert 
proceedings, as sbe was an applicant for 


.. (8) 16,Ind. Cas. 376; 16C, I. J. 322. . 
9Y 45 Ind, Cas, 431 27 C. L. J. 334: 
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renewal: of tlie superior interest, On the 
?rst December, 1906, she filed a petition 
and accepted the settlement which was 
confirmed by the Collector on the 6th Feb- 
THary 1907. The settlement with her 
was thus renewed fot a term of five years 
with ehect from the Ist april, 1905, when 
the previous settlement had expired. 

Two points are thus beyond dispute on 


the face of these proceedings, namely, 


first, that the tenancy of the Watsons was 
treated by the Government as transfer- 
able and the rights of Macdonell as trans- 
feree were recognised by the Settlement 
Authorities; secondly, that the plaintiff, 
on resettlement with her, took the prop* 
etty subject to the interest of Macdonell 
as the holder of a transferable tenure. 
We ate fortified in this conclusion by the 
fact that the standard form of kabuliyat 
executed by temporary settlement hold- 
ers in Government Khas Mahals shows 
that they expressly undertake to “respect 
the rights recorded in the settlement papers 
as possessed by tenants of all grades” 
(Survey and Settlement Manual, x917, 
p. 198). The balance of modern autho- 
rities is in favour of the view that such 
engagement between the Government 
and the settlement-holder may be invok- 
ed by the tenant for bis own benefit and 
protection, even though he may rot be 
himselfa party thereto; see Chandramoni 
Mohanti v. Manmatha Nath Mitter (10), 
Jakandar Baksh Mullher v. Ram Lal Hazra' 
(11), Manmath Nath Roy v. Ameer Khan 
(12). The refererce toa Full Berch in 
Manmatha Nath Mutter v. Rai Kishore 
Mahanit (13), enumerates the earlier autI.c- 
tities which proceeded on the narrow view 
that a strarger to a contrect can ih ro 
circumstances claim a berefit therer1¢e:: 
tŁis position can ro longer be waintaired 
asa universal rule in the fece of nthe 
decis/on in Khwaja Muhammed Khan 
v. Nawab Husaini Begum (14), which 


(xo) 5 Ind. Cas. 301; 11 C. L.. J. 68. 


(11) 5 Ind. Cas. 565; 37 C. 449; 1x C. L. J. 364; * 


14.C. W. N. 470. 

(12) 46 Ind. Cas. 98; 3 P. L. J. 394. 

(13) 17 C. L. J. gon. 

(14).7 Ind. Cas. 237; 37 I. A. 152; 32 A. 410 
12 C. L. J. 205; 14 C. W. N. 365; 7A. L. J. 871; 
(1910) M. W. N. 313; 8 M. L. T. 147; 12 Bom. L. Rp: 
638; 20 M, L. J. 614 (P.C). - 
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was explained in Deb Narain Dutt v. Ram 
SadhnanMandal(t5),andHar Shyamv.Siyam 
Lal (16). Weholdaccordingly that.the te- 
nure of the Watsons, which was.treated as 
transferable when Macdonell was recorded 
asa tenure-holder by the Revenue Aut hori- 
ties before the renewal of the malikana 
settlement with the plaintifi, must be 
treated as a transferable tenure also in 
the hands.of Macdonell, who was thus 
competent to create a valid title in the 
Midnapur Zemindari Co. This conclu- 
sion receives support from the significant 
fact that the plaintiff received rent succes- 
sively from the Watsons, from Macdonell 
and from the defendant, her officers 


granting them receipts in their respective. 


names, _ 
The inference follows that the plaintiff 
is not entitled io eject the defendant Com- 
pany as trespassers and ber suit has. been 
rightly dismissed. ‘The appeal consequert- 
ly failsand must be dismissed with costs. 
No costs will, however, be allowed to 
the respondents in respect ot the paper- 
book beyond the first twenty-four pages. 
Z K. Appeal dismissed. 
(15) 20 Ind. Cas, 630; 41 C. 137; x8 C. L. J. 603; 
17 C. W. N. x143. 
(r6) 31 Ind. Cas..22; 20 C. W. N, 601; 43 C. 69; 
22 C. L. J.2253. ^ 


MADRAS HIGH. COURT. 

SECOND Civi, APPEAL No. 267 OF 192r. 

mE J uiy 78, 1923. 
Present -—-Mr. Justice Odgers and 
. , Mr. Jutice Hughes. 
AISAMMA—DEFENDANT NO. 2— 
APPELLANT 
" u "Versus 
MOIDIR KUNHI BEARI AND ANOTHER 
—PLAINTIFFS .AND DEFENDANT NO, 1 
_ —RESPONDENTS. 

Chil Procedure Code (Act V of 1908), O. X XT, 
+: 63— Execution of | decree—Claim ; proceedings 
—Ordsr ` dismissing ‘claim, effect of— Adverse 
possession, 
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On a claim petition-the following of€er wes 
passed :— ; 

“There is no time to invcstigete into ilis claim, 
Petition is dismissed withe ut investigation cn 
the ground of delay. I may add that the sele 
will nct affect the rights, if any, of the petiticner;’’ 
. Held, that the order which expressed ro firal 
judgment on the rights put forward was never- 
theless an ordcr against'the claima t, nciwithe 
standing the erroncors statcmert that the ‘peti- 
tioner’s rights would not Le affectcd, erd was 
subject to the provisions cf O. XXI, r. 63 of the 
Civil Procedure Ccde. [p.266, col. 1.] 

Macht Raju Venkataratnam v, Vadrevir 
Ranganayakamma, 48 Ind. Cas. 270; 41 M. c85 
at p. 992; 35 M. L. J. 335; 24 M. L. T. 197; (1018) 
M. W. N. 599; 8 L. W. 292 (F. B.), followed. 

Parambil Saharabi v. Ali, 72 Ind. Cas. 857; 44 
M. L. J. 241; 17 L. W. 182; (1923) A. I. R (M) 
295 and Lakshmi Ammal v. Kadivesan C: etliar, 
63 Ind. Cas. 431; 41 M. L. J. 198; 14 L. W. 123 
(1021) M. W. N. 495, distin nished. 

The rejection of a claim, if not coriested by 
suit within a yeat from the date of the order; 
wil estop the claimant from pleading adverse 
possession at the date of the order in a suit to 
eject him, where possession since the drte ef? 
the order is insufficient to establish title. [p. 266p. 


col. 1.) Ps. 
Velayuthan v. Lahsmara, S M. 506; 3 Ind; 
Dec. (N. 8.) 346, followed. ER: 


Second appeal against a decree of the. 
District Court, South Kerara, in A. 
S. No. 148 of 1920, preferred against a. 
decree of the Court of the District Munsif, 
Mangalore,in O. 5. No. 399 of 1918. 

Mr. B. Sitarama Rao, for the Appellant; — 
The point for decision is whether the 
order on theclaim petition js one under 
O. XXI r. 63 rejecting my claim so as to 
compel] meto institute a suit withip a year. 
The matter is not covered by the Full 
Bench judgment in Macht Raju Venkata- 
rainam v Vadrevu Ranganayakamma (1). 
The order does not negative my tight, 
on the other hand it is reserved and 
kept in tact. I was not aggrieved and am. 
not bound to sue. wng PAY 

See Lakshmi Ammal v. Kadtresan. Chetitar 
(2) and Parambil Saharabiv. Ali (3). Fr 

Again the defendant was in possession 
for ten years before the date of the claim: 
ordei. ‘Lhe present suit is brought more 
than twelve years from the date of my: 
original possession. I have prescribed for 


(1) 48 Ind. Ces. 270; 41 M. 985 at p. 992; 
35 M. L J. 335 24 M. L. T. 197; (1918) M. W,. 
N. 509; 8 L W 292 (F B). 

(2) 63 Ind. Cas. 431; 41 M. L. J. 198; 14 L. 
W. i2;, (1921) M. W. N. 495. i 
4 (3)m72,Ind. Cas. 857; 44 M. L. J: 141521541: 
W.: 182; (1983) A. L R, (M.) 295. 
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absolute title by twelve years” possession. 
The, order of the Court is at the highest 
only declaratory and does not puiport to 
decide against me as fo my possession. 
I couid not then.sel up my ten years’ pos- 
session since on that date my title was 
not.yet perfect, My possession could not 
be, therefore, held to have been negatived 
by the order. 

Mr, K. Yegnanarayana Adiga, for the 
Respondent:—The case is covered by the 
Full Bench judgment in Machi Raju Ven- 
kalaratnam v. Vadreou Ranganayakamma 
(2. So long as an order does not release 
the properties from . attachments, the 
order whatever may be its language of 
form or its ground, must be construed 
as in effect legally negativing the right 
set up. Observations in Full Bench, 
especially of Seshagiri Iyer, J. 

The order is either infavour of the de- 
cree-holder or the claimant. Clearly 
there is none here in the claimant’s favour 
and indeed the petition is as a fact dis- 
missed. The further observations after the 
dismissal of the pelilion merely amourt 
to an expression of opinion which is obiter 
and cannot prevent the legal operation 
‘of the preceding order of dismissal. 

So [er as possession is concerned, 
O. XXI, r. 63 applies not to claims of title 
but includesalso claims of possession. If 
possession be with a stranger, under 
the section theclaim petition org ht to be 
allowed. The dismissal operates as en 
adjudication on possession as well, The 
prior possession canrot be relied on ard 
‘is,of no jegal effect, The decision in 
.Velayuihan v. Lausmana (4) is one on all 
fours with the present case, 

I may add twelve years have not elapsed 
Since the. date of the order on the clam 
petition. The judemert of the jewer 
Court is correct, 

DAE JUDGMENT. 
| Hughes, J.—The point to be decided row 
is whether -the question of second deler d- 
ant's title has been concluded egainst Ler 
.by reason of the order passed in R, E. 
A, No. 243 of 1910, in R, E. P. No. 375 
of toro. A 
. The suit property wasattacbed ir P, E:P. 
-No. 375 of TOTO and the second defendant 


. 


(.) 8M. 506; 3 Ind. Dec. (N. S.) 346. 
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filed a claim petition [R. E. A. No. 243 
of 1910] claiming right to the property. 
The order passed on that petilionis Ex. E 
and runs as follows:—' There is no 
time to investigate into this claim, This 
petition is dismissed without investigation 
on the ground of delay. I may add 
that the sale will not affect the rights, 
if any, of this petitioner” ‘The plaintiff's 
contention is that as tbe second defendant 
did not file a suit within a year irom the 
date of chis order her iight to the prop- 
erty is batred. 

Nowif theorderhad been merely “This 
petition is dismissed withouc investigation 
on theground of delay," the matter would 
have been quite simple. It would be 
covered exactly by the Full Berch case 
Machi Raju Venkataratnam v. Vedrevu 
Ranganayakamma (1) wherein it wes held 
*hat such an order was an order rejectirg 
the claim, to which the provisiors cf 
©. XXI, r.63 will apply. The question 
is, what is the effect of the added 
sentence ‘‘the sale will not affect the rights, 
if any, of this petitioner,” Cap it be said 
that when the order expressly declared that 
the sale would nof affect the right of the 
petitioner, ire order wasore passcd of airst 
the party? The answer to thisis, I think, 
to betound ip the Pull Bench case 1efer- 
red to. In that case the order that was 
under consideration was as follows:— 

- "As this petition was filed fate, this 
claim is ordered to be notified to the in- 
tending bidders.” It was held that the 
order amounted toa rejection of the ciam 
on tbe ground that it wes filed too late. 
Ii was pointed out in the judgment of 
Seshagiri Alyar,J. that “when a claim is 
preferred the usual prayer is that the 
attachment should be raised as tbe prop- 
erty does not belong fo the judg ment- 
debtor but belongs to the claimeit. On 
the presentation of such a petition if the 
order is not that the property be released 
from attachment, it must be taker to be 
an order against the claimant,” ana fur- 
ther “his right to raise theattachment 
must be deemed to have been necatived, 
when the property was ordered to be<old, 
without relecsirg it from .atfachment, 
Therefore an order on a claim petition 
which exprestes ne final judgment upon 


266 
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the right put forward but simply directs 
the sale after notifying the claim, is an 
order agains! the claimant.” Inthe present 
case thefact that the order wiongly stated 
that the petitioner’s right would not be 
afiected does not help her. Sheasked for 
a relief of the property from attachmert 
and she sought to. establish her right. 
She did not succeed. I think, therefore, 
following thejudgment of the Full Bench 
case asquoted supra it must be held that 
the order was against her andit was her 
duty to proceed to assert her title by suit 
within one year. 

The case of Larshmi Ammal v. Kadire- 
. sam Chettiar (2) has been reterred to but 
that is rot in point because in that case 
the attachment had terminated and tbe 
District Munsif had no authority to dis- 
pose of the petition of claim. 

One other case has been quoted , thecase 
of Parambil Sahavabi v. Ali (3) but in that 
case the claimant’s petition had not been 
dismissed and his claim to an undefined 
share in the property attached had not 
been regatived. In the present case the peti- 
tion was dismissed and though it may be 
argued that the rider attached to the dis- 
missal, to the effect that the order woud 
not affect the claimant’s right, means that 
that was not negatived , it is plain the 
right was not established and, in the 
light of the observations in the Full Bench 
case, the order was oneagainst the party. 
I think, therefore, the District Judge was 
right in the view taken by bim of the 
effect of the order on the claim petition. 
Tt has then been urged that the second 
defendant can still rely upon adverse 
possession but the case of Velayuthan v. 
Laksmana (4) is an authority for the 
positon that the rejection of a claim, if not 
contested by suit, will estop the claimant 
from pleading adverse possession at the 
date of the order, ina suit brought to eject 
him, Since the dete of the order the pos- 
session has been insufficient to establish 
a title. p 
* "The decision of the District Judge is 
right and theappeal must be dismissed 
with-costs. 

. Odgers, J.—1 agree. 

V.N, V. 


Appeal dismissed, - 
- Ze K. - E 


|. BOMBAY HIGH COURT. 
‘ORIGINAL, CIVIL JURISDICTION APPEAL 
NO. 2 OF 1923. 
June 27, 1923. 
Present:—Mr, Justice Fawcett and 
| Mr, Justice Coyajee. 
MORARJI PREMJI GOKULDAS— 
PLAINTIFF—APPELLANT 
YEN SUS ES xl. : 
MULJI RANCHHOD VED & CO.— 
DEFENDANTS— RESPONDENTS. 
- Principal and agent—Broker amd — sub-broher 
—Scope of sub-brokér’s authority—M oney of third 
person paid to  principal— Principal, | whether 
liable to vefund— Knowledge of fraud--Contract 
Act (IX of 1872), ss. ‘72,182, 186, 187, 188, 251. 

Sections 186 and 187 of the Contract Act show 
that the authority of an agent is to be gathered 
from either “words” or "circumstances" and is 
not implied in the mere fact that he. is'an agent. 
Ip. 268, col. 1.] 

The word “agent ” does not itself imply full 
authority to bind the principal in the same way 
that a partner can bind his co-pattners under 
section 25x of the Contract Act. [p. 267, c01.2.] ` 

An agreement opened with the words “ G will 
act as our agent in ourshare-brokerage business” 
and then followed provisions which showed that 
G&G. was appointed to carry on business on the usual 
terms of sub-brokers : 

Held, (t) that the general words in the begin- 
ning of the agreement did not enlarge the autho- 
tity of G. so as to enable him to bind his. princi- 
pals as if he were a general agent; [p. 268, col, 1.] 

(2) that any business brought by G. was sub- 
ject to the acceptance of his principals, this bcing 
the usual condition between brokers and sub- 
brokers. [p. 268, col. 1.) ; | 

Where, by any wrongful or unauthorised act 
of an agent, the money or property of a third 
person comes to the hands of the principal, or 
is applied for his benefit, the principal is liable 
jointly and severally with.the agent to restore 
the amount or value of such money or prop- 
erty. But this rule is subject to the qualifi- 
cation that the principal must have had knowledge 
or means of knowledge that the money belongcd 
to a third person. [p. 269, col. 2.) 

Case-law discussed. 

The Contract Act is not exhaustive of all 
cases in which a person underthe English Law 
would be taken to have aright of action against 
another as for money paid to his use. [p. 270, col. 1.] 

Ranganaikawmmal v. Ramanuja Atyangar, 11 Ind. 
Cas. 570; 35 M. 728at p.737; 21 M.L J. 600; 
1o M. L. T. 57; (1911) 2 M. W. N. 285, relied upon. 

Though a case may not be one of ‘coercion’ 
falling under section 72-of the Contract Act, 
yet that does not prevent the application of 
the principle that, whére the defendant has re- 
ceived money which in justice and equity be- 
longs to the plaintiff, under circumstances’ which 
render a receipt of it, a receipt by the, defendant 
to the use of the plaintiff, the plainti# is entitled 
to recover it. [p. 270, col. :2;: p.271, col. 1] 

Case-law discussed. 
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: Per Coyajee, J.-—Under ordinary cram- 
stances a person, be he banker or other, 
who takes money from his debtor in djs- 
charge ofadebtis not bound to inquire into the 
manner in which the person so paying the debt 
acquired the money with which he paysit. How- 
ever that money may have been acquired by the 
person making the payment, the person taking 
that payment is entitled to retain it in dis- 
charge of the debt which is due to him. But 
if the person receiving the money has reason 
‘to believe that the payment is. being made in 
fraud of a third person and-that the person mak- 
ing the payment is handing over in discharge 
of his debt money which lie has no right to 
hand over, then ‘ the person taking such payment 
would -not be entitled to retain the money. 
[p. 272, col. 2; p. 273, col. I.) | un 
^ Appeal from tbe decision of Mr. Justice 
Shah. 

Mr, M. C. Setalvad, for the Appellant. 
^ Mr. Mirza, for the Respondents. 

JUDGMENT. 

Fawcett, J.—In thisappealthefacts cre 
not in dispute, and are clearly detailed in 
the judgment of the Court below. 

Briefly, the defendants are a firm do ng 
business as share-btokers and employed one 
Gordhandas Purshottamdas in ihe course 
of their business as a sub-broker. "There 
isa question'as tothe exact extent of his 
authority, but the word 'sub-broker'appro- 
priately describes the main funct'ons of 
Gordhandas. There wasa transaction on 
August Io, 1922, between him and ibe 
plaintiff, and the result was that the 
plaintiff lad to pay him Rs.15,0co. Gor- 
dhandas owed the plaintiff Rs. 1,000 and 
the plaintiff gave him a crossed bearer 
cheque of Rs. 14,000 in favour of the 
defendants. Gordhandas paidthis cheque 
into hisown account with a Bank, and 
on the same day drew two checues 
in favour of the defendants for 
sums amounting in allto Rs. 10,645-1c-0, 
which they ‘duly received. Sutsequently 
Gordhandas absconded withcut heving 
taken any steps to carry out the 
plaintiff's contract, The main question is 
whether the defendants are liable in respect 
of the transaction. Though the plaintiff 
did not know of it at thetime of the 
transaction, there was a written 
agreement between the defendants and 
Gordhandas (Exhibit A) regard ng the 


terms of the latter's employment. "The 


learned Trial Judge held that urder this 
document Gordhandas wasin merely tke 


game position as an ordinary stb-broker, 
and that it was a reasonable inference 
that any business transacted threugh 
Gordhandas was conditional on acceptarce 
by the defendants. He also Feld that the 
transaction was of an unusual character 
and not within the scope of Gorchancas' 
authority. He accordingly held that | Gor- 
dhandas had no authority to bind the de- 
fendants in respect of the transaction in 
question. 

In this appeal Mr. Setalvac for the 
appellant raises two main issues: namely; 
(1) what was the scope of GotdLandas’ 
authority, and (2) whetker the particular 
transaction was within that scope. His 
main contention was that the document, 
Exhibit A, opens with a statement that 
Gordhandoes ''will act as an agent of 
Messrs, M. R. Ved & Co. in the share- 
brokerage business of Messrs. M, R. Ved 
and Co." ; that this constituted him not 
only an ordinary sub-broker but an agent 
with full authority to act forthe defend- 
autsin all their share-brokerage business; 
and thatin fact Gordhandas hadas much 
authority as any partner im the defendants’ 
firm to bind the latterin any transaction 
entered into by him for the purpose of 
carrying on that share brokerage business. 
He utsed that the words quoted atove 
are perfectly general and trat there is 
nothing in tle folowing words to cut . 
them cown; and thatthe provisiors as to 
the half-commission business to be con- 
ducted by Gorchandés were not inconsist- 
ent with his acting as defendants’ agent 
in their general share-busimess as wel], 
Accordingly le contenccd flat defendants 
were bound to accept all business brought 
by Gordhancas, who could irrevocably 
accept it on behalf of the defendants. He 
furtker rel’ed Upon secticn 188 of the 
Indian Contract Act and IMustraticn (b) to 
that section. 


In my opinion this contention attaches 
an unjustifiable effect to tke trere werés 
" agent in theshare-brokerage business,’ 
and I agreewith the lower Cotrt that, 
reading Exhibit Aas a whole, it dces not 
amount to: miLirg more than this tat 
Gordhandas was expressly assigned ika 
same positicn as would ordinarily pe 
occupied by a sub-broker. B 
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The word "agent" does not. of itself 
imply full authority to bind the principal, 
in the same way thata partner can bind his 
co-partner under section 251 of the Indian 
Contract Act. The question of the scope 
of his atithority as agent is left entirely 
open. ‘The defintion of 'agent'in section 
r52 of the Indian Contract Act covers 
a person employed to do any act for am 
other, and the same applies to its use 
in ordinary parlance. Sections 186 and 
187 of the Indian Contract Act show that 
the authority of an agent is to begathered 
from either “ words" or ' circumstances," 
and is mot implied in the mere fact that 
he isan agent. The second paragraph of 
section 158 and Illustration (8) thereto 
only cover the case of an agentappointed 
" t) carry on a business.” -If for instance 
Exhibit A had said thet Gordhandas was 
appointed an agent to carry on the - de- 
fendants’ share-brokerage business, or an 
agent with full authority to represent the 
defendants in that business, then there 
would no doubt be substantial ground 
for Mr, Setalvad's contentions. But in 
the absence of any such expressions, the 
words relied on ate entirely insufficient 
to justify. the wide construction that is 
sought to be put upon them, All the 
subsequent provisions of the agreement 
deal merely with the case of Gordhandas’ 
acting as a sub-broker in the ordinary 


way, and it seems to meclear that the. 


general words at the beginning were not 
intended to go farther than appointing 
him an agent for the particular kind of 
share business referred to in those stb- 
sequent provisions, In my opinion it is a 
case where the words relied on give.no 
full authority and the authority is to 
be gathered from the document read as 
a whole, and nota case Wwnere the principle 
applies that a full authority clearly given 
in one part of an instrument, is not tobe 
cu :down on account of ambiguous and un- 
certain expressions elsewhere: Halsbury, 
Volume I, p. 163, Atticle 354. 

‘Then as regards the question of Got- 
dhandas’ authority to bind the defendants, 
unless they accepted the business brought 
by bim, it seems to me that the words 
“placed with" favour the inference 
adopted by the learned Judge in the Court 
below that there was a condition of ac- 


ceptance by the principals. Otherwise 
“ obtained fot" or s‘milar words would 
seem more appropriate, The evidence 
Shows that such acceptance is a usual 
condition in the case of sub-brokers, ond 
in the circumstances I think express words 
would have been used if it had been 
intended to dispense with this condition. 
It is no doubt true that ordinarily de- 
fendants would haveaccepted any legitimate 
business brclught by Gordbardas, But it 
does not follow that they. therefore, Te- 
nounced the power to reject it, should 
they think fit to do so. It is quite con- 
civa ble that a case might arise in which 
they would desite to exercise that power. 

The second issue raised by Mr. Setalvad 
as to this particular transaction being with- 
in the scope of Gordhandas’ authority is 
not, in this view of the case, of material 
importance. For,if the .transaction was 
subject to the condition precedent of 
acceptence by the defendants, it follows 
that, asthey did not accept it, it does 
not matter whether the transaction was, 
or was not, within the scope of 
Gordhandas’ authority. But, supposing 
the first issue has been decided otherwise, 
then I think there is substance in Mr. 
Setalvad’s complaint that the finding of the 
lower Court that the transaction of August 
To was of an unusual character and so was 
not within the scope of  Gordbandas' 
authority is opposed to the observation 
of the learned Judge that “it isthe nature 
of the transaction which has to be locked 
to and not the time when it was entered 
into.” I should not, merely on account of 
the transaction having been entered into 
at an unusual time, hold that it was not 
within the scope of Gordhandas’ guti otity, 
assuming that he had full authority to re- 
present the defendants inhis dealings with 
third persons. 

The third point taken by Mr. Setalved 
is that, in any case, in so far es the de- 
fendants obtained the benefit of the 
Rs. 10,645 -10-0 ped to them ty Gordhandes 
out of the Rs. 14,000 received by him frem 
the plaintiff, the latter is entitled to 
recover the first named sum from the 
defendants. Apparently this contention 
was not pressed inthe lower Court, for 
the judgment does not discuss the point 
and refers to an admission by the learned 
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Counsel for the plaintiff that the fact of 
the payment of Rs. 10,645 was merely a 
matter of prejudice. But the point seems 
sufficiently coveted by the second part 
of issue No. 3 in the lower Court: and in 
any case (the requisite facts being in 
evidence and undisputed) it is purely a 
point of law, which can be raised before ts. 
It was urged that the defendants can- 
not retain these moneys and at the 
same time repudiate the transaction; and 
reliance was placed upon  Sinetatr v. 
Brougham (1). That case is not really 
in point, for it is not one of  "princi- 
pal and agent” at all; and the main 
decision following the principle of In re 
Hallett’s Estate: Knatchbull v. Hallett (2) 
has no application to the present case. 
Halleti's case (2) [as summarised at page 404 
in the course of the arguments in Sinclair 
v. Brougham (1)] decided that if A holds 
property of B in a fiduciary character 
and pays it together with bis own money 
into his Banking account and draws 
money out of the account, he must 
be taken to have drawn out his own 
money in preference to B's, That does 
not help the plaintiff in this case. But 
there are no doubt observations in the 
judgments in Sinclairv. Brougham — (x) 
which do bear on the present question. 
1 refer, for instance, to the remarks of 
Lord Haldane on the question of “‘fol- 
lowing money” at pages 418-420 of the 
report, of Lord Dunedin at pages 431-32, 
and of Lord Sumner at pages 453-54. 
Reference is there made to the equitable 
principle that no one has a right to 
keep either property, or the proceeds 
of property which does not belong to 
him: pages 431, 436; and it is held that 
it can propely be given effect to on 
an action “for money had and received” 
in cases where the Jaw can consistently 
impute to thedefendant the fiction of a 
of a promise to pay (c. pages 410, 417). 
But it is also held that sach o pro- 
mise 
would be ulira vires to give it (page 417): 
and that tbe action for money hadand 
received should not be extended beyond 


(x) (1914) A.C. 398; 83 L. J. Ch. 465; 111 I, T. 


1; 58S. J. 302; 30 T. L. R. 315. 
' (2) (1880) 13 Ch. D. 696; 49 L. J. Ch. 415; 42 Le 
T; 421; 28 W, R. 732. i 


could not be imputed where it 
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the ‘principles illustrated in decided 
cases (page 453). Mr. Setalvad did not 
cite any authorities for applying these 


principles in a cese of the present kind, 
and (as already remarked) Hallets case 
(2) does not help the plaintif here. It?s 
one of the class referred ton Article 
iix at page 375 of Bowstead on Agency, 
6th Edition. But thereis authority which 
can be cited in support of Mr. Setelvad's 
contention, viz., Article 103 at page 248 
ofthe same work, which says.— 

"Where, by any wrongful or un- 
authorised act of anagent, the money 
or property of a third person comes to 
the hands of the prircipal, or is applied 
for his benefit, the principal is Hable 
jointly and severally with the agent to 
restore the amount or value of such 
money or property.” 

Thelaw is similarly summarised in 
Halsbury, Volume I, Article 432, paragraph 
2, at pages 202 and 203 and Volume VII, 
Article 986, at page 486. Illustrations 2 
and 3 at page349 of Bowstead, which sum- 
marize Inre Japanese Curcains and Patent 
Fabric Co., Ex parte Shoolbred (3) and 
Marsh v. Keating (4) seem in particularto 
coverthe present case. The payment of the 
Rs. 10,6045-10-o to defendants through the 
Bank by Gordhandas was vittualiy a pay- 
ment made directly from Rs. 14,000 receiver 
from plaintiff, for Exhibit B at pages 
19, 20 of Part III of the Pees ae 
showsthat, on Agust Io, 1922, Gordhandas 
had a balance of only Rs. 174-10-1 and 
deducting the other debitsof tlat dav 
(Rs. 62) this balance is reduced to 
Rs, TI2-10-1. In Inve Japanese Curtains and 
Patent Fabric Co., Ex parte Shoolbred (3) 
there wasa similar payment into the agent’s 
account and draw.ng cheques upon it. 
It can also be contended that the fact 
of Gordhandes being ‘indebted to the 
defendants to the extent ofabout Rs, 27,000 
on August 10, 1922, is immaterial: but 
for ths Misappropriation of plaintifs 
money Gotdhandes would presumbly never 
have made the payment, and the exception 
mentioned in foot-note (i) at page 203 of 
Halsbury, Volume I, only extends to the 
case of the third person being indebted to 

(3) (1880) 28 W. R. 339. 

(4) (1834) I Bing, (N. C) 198; x Scott 5; 2 Cl. & 
F. 250; 8 Bligh (N.s) 651; 1 Mont. & Ayr. 592; 
37 R, R. 754 131 E: R. 1094; 


- 


1 
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the principal. But 2n important question 
is whether it makes any difference that 
defendants neither knew, nor had the 
Means of knowing, that the funds from 
which Gordhendas paid the Rs. 10,64 5-16-0 
had been misapproptiated, In Marsh v. 
Keating (4) it was expressly held that 
the defendants had the means of know- 
ledge that the mcney was the property 
Of the pleintiff ; but this does not seem 
to have been always regarded in later 
cases as an essential condition. In Reid 
v. Rigby & Co. (5) the point wes 
taken in argument, but is not noticed in 
the Court’s judgments ; and, in Jacobs v, 
Morris (6) Vaughan Williams, L. J. at 
page 830 says: “I am not sure that in 
Marsh v. Keating (4) eitherthe House of 
Lords or the Judges whose opinion was 
taken meant to decide either thatignorance 
and want of means of knowledge- will 
exonerate a person, through whose account 
a sum of money has passed, from 
responsibility, or that knowledge of the 
fact is essential to liability. Nothing 
more seems to me to have been decided 
than that there the defendants could not 
rely upon ignorance if they had the means 
of knowledge." 

On the other hand Stirling, L. J., held 
(at page 833) that it wes necessary to 
establish the principal’s hnowledge of 
means of hnowledge in such e case. 
Cozens-Hardy, L. J., ePpears to have been 
of the same opinion. But a stronger 
authority on the point is aíforded by 
the decision of the Hottse of Lords in 
Thomson v. Clydesdale Bank, Limited (7). 


In that case Lord: Shand says (page 
291) t— 
"Where questions rise with third 


Patties into whose Lands the money can 
be traced, as in this instance, liability 
against them forrecovery of the sum mis- 
applied arises oniy whefe it can be shown 
directly, or as a reasonable inference 
from facis proved, that these parties 
were cognizant that the money was being 
wrongfully used, in violation of the agent's 
duty and obligation,” 

(5 (1894) 2 Q. B. 40;:63 L. J. Q. B 451; 10 

s 200.. = NN li 

(6) (1902) 1 Ch. 8x6; 7x L. J. Ch. 363; 86 L. T: 
275 50.W R. 373; 18 T.I, R.384. 

(7) (1893) A. €: 282;:62 Le J. P-C, 91; 1 Ri 255; 


67 I, T. 156, 
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“This case is cited by the Privy Counci! 
in Bank of New South Wales `v. Goul- 
burn Valley Butter Co. (8 as 
settling the law that in the absence of 
notice of fraud or irregularity a banker 
is bound to honour his customer's cheque: 
but it is clear from the judgment in 
Thomson v. Clydesdale Bank, Limited (7) 
that the principle is a general one, not 
based on any peculiarity of banking law. 
Thus Lord Herschell in his remarks (at 
page 287) says “a person, be he banker 
or other", end Lord Shand laid down 
the general principle I baye already 
quoted. | ; 
This is an impoftant gualifcation cf 
the general tule Jaid down in Article 163 
of Bowstead on Agency, which applies 
also to the corresponding right of the 
principal to follow property into the 
hands-of third persons: see Illustration (3) 
to Article 110, tbid, page 374. . 
If, therefore, this suit had been brought 
in England, I think. there, is clear 
authority for holding that plaintiff is rot 
entitled to recover the Rs, 106;45-I0-0 
from the defendants. Is there any differ- 
ence in the law applicabie in India ? 
The case is not expressly provided for 
in the Indian Contract Act. ‘hus sec- 
lions 69 and 70 do not cover the case, 
But there is good authority for hoiding 
that the Indian Contract Act is not ex- 
haustive of all cases in which a person 
under the English Law would be taken 


-to have a right of action against another 


as for money paid to his use:. see 
Ranganaikaa mmal v. Ramanuja Aryangar 
(9) and cases there cited. In Jugdeo 
Narain- Singh v. Rajah Singh (zo) and 
Navayanasami Reddi v. Osurt Reddi (ix) 
it has been held that though a case 
may not be one of ‘coercion’ falling under 
Section 72 of the Indian Contract Act, © 
yet’ that does not prevent the application 
of the principle that, whete the defendant 


has received money which in justice and 


equity .belongs “to the plaintiff, under 


(8) (1902) A. C. 543 at p. 550; 71 L. J. P. C. x12j 
87 L. T. 88; 51 W, R. 367; 18 T. L. R. 735. 
(9) 11 Ind. Cas. 570; 35 M. 728' at p. 737; 21 M. 
L. J. 600; to M, L. T. 57; (i913) 2 M. W. N. 


10) 15 C. 656 at pp. 664, 665; 13 Ind. Jur. 217; 
d. Dec. (N. S » IO2l1,. i dai x : : 
(11) 25 M; 548 at p 552: 
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cifetimstances. which render a receipt of 
it, a. receipt by the defendant to the use 
of:ihe plaintiff, the plaintiff is entitled to 
recover ii. 'Lhese decisions are mot .in 
this respect affected by the Privy Council 
case of ‘Kanhaya Lal v. National Bank of 
India, Ld. (12; which places a wider mean- 
ing on the word ‘coercion’ in section 72 
of the Indian Contract Act than the Indian 
Courts were. disposed to give it. I can 
see no stüfficient reason for not following 
the principle Jaid down in the twO cases 
of Jugdeo Narain Singh v. Rajah Singh 
(10) and Narayanasami Reddi v. Osuru 
Reddi. (xi) in view of the fact that the 
Legislature in Article 62 of Schedule I of 
the Indian Limitation Act expressly re- 
cognizes à suit to recover money received 
by the defendant for the plaintiff's use, 
and: under section 25 of Bombay Regula- 
tión IV of: 1827, the principles oi law 
“and equity laid down in English decisions 
are: pfoper: guides, in the absence of 
specific?;law or usage to the contrary. 
‘Section 238 of the Indian Contract Act 
no doubt says. that ''misrepresentations 
made, orfrauds committed, by agents, in 
matters which do not fall within their 
authority, do not affect their principals." 
_- But this is a section which falls under the 
general heading (above section 226) of 


"^ effect of egency on contracts with 
' third persons,” and is restrict- 
ed: (as the illustrations and the first 
part of the section show) to the 


question. of the effect of such misre 
presentations or frauds om agreemenis made 
y the agents. It does not purport to 
deal witb the tbird person's right to 
recover from the principal money which 
the latter has obtained through the agent’s 
fraud or Misfepresentation. If, however, 
the English case-law is applied, it must 
be applied in full; and I think it is 
clear that the money received by the 
defendants in this case cannot, in the 
absence of knowledge, or means of know- 
ledge, on their part that it was piaint- 
if's money, which had been misappro- 
priated by .Gordhandas, be treated as 
mouey received by the defendants for 

, (12) 18 Ind..Cas.,949; 40.C. 598; 17 C. W. N. 541; 


(r913) M. W. N; 406; 13 M. LL. T. 406; 11 A. 
SL. J. 413; 17 C. T. J. 478; 15 Bom. L. R. 472; 184 


the plaintiffs use, I also think that 
the Privy Council have painly shown 
that their View is the same as that 
taken by the House of Lords in Thomson 
v. Clydesdale Bank Limiied (7) not only 


by their reference to it in Bank of 
New South Wales v. Goulburn Valley 
Butter Co. (8) but also by 


their decision in Texas Company, Lid. 
v. Bombay Banking Company (13). I 
may cite in particular the remarks in 
their Lordships’ judgment at pages 
146. i49. 

“Had Vaidya’s account, 
proceeds of the oil business were paid, 
been kept with the Bombay Bank under 
circumstances that could fainy impute 
to them knowledge that the monies 
were not Vaidya’s, different considerations 
would apply.” 

In my opinion, therefore, Mr. Setalvad’s 
contention Jails, and I would dismis 
the appeal with costs. 

Coyajee, J.—The main contentions urged 
before us inthis appeal are:— 

I. What wasthe scope of Gordhandas’ 
authority ? 


to which the 


2. Whether the transaction in suit 
was within that scope ? 
J have bad the advantage of seeing 


the judgment of my learned colleague. 
l entirely agree witb his conclusions: on 
those issues and with the reasons which 
he has there set out in support of 
those conclusions. 

At the end of his opening address, 
appellant's Counsel contended that, at any 
event, the respondents (defendants) should 
not be allowed to retain the two sums 
of Rs, 5,000 and Rs, 5,645-10-0 paid 
to them by Gordhandas out of the 
Rs. 14,000 which he hed wrongfully 
obtained from the appellant, and that 
the appellant was entitled to follow 
these sums cf money and to require the 
respondents to pay them over to him, 

Assuming that this contention is covered 
by the third issue in the Trial Court, 
it was certainly not pressed there, for, 
the learned Judge observes in his judg- 
ment that “it was admitted’ by the 


(13) 54 Ind. Cas. 121; 44 B 139; 22 Bom, I, R: 
429 at p 434; 26 M L. T. 370; 30 C. L. J. 446; 
(1920) M. W. N. 70; 2 U. P. L. R. (B.C. 21; x1 I; 


Palu Ra 1913: 25 M. Le 2104; 40 L A; 56 (P: C. =W: 320; 24 C. W. NN, 409; 46 1. A7250 (P; C): 
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leatned Counsel for the plaintiff" (now 
appellant) “that the fact of the pay- 
ments by these two cheques was merely 
a matter of prejudice," In my opinion 
the admission was made lor substantial 
Teasons. I agree with my learned col- 
league in holding that this contention is 
untenable, and will briefly give my 
reasons. The material facts bearing on 
this contention are these. The agreed 
ptice of the fifteenshares, which formed 
the subject-metter of this transaction, 
was RS. 15,000. Plaintiff withheld a sum 
of Rs. 1,000 in satisfaction of a debt 
due to him by Gordhandas personally, 
he then .made out a crossed cheque cf 
Rs. 14,000 in favour of “Mulji Ranchod 
Ved Esq. of bearer” and gave it to 
Gordhandas. On August Io, Gordhandas 
paid this cheque into his Own account 
with the Bank of India, Limited. Gor- 
dhandas was at that time indebted to 
the respondents in 4 sum of about 
Rs. 27,000. The existence of that debt is 
not called in question. In part pay- 
‘ment of that debt Gordhandas, on August 
to, drew two cheques in fevour of the 
respondents for the sums of Rs. 5,000 
and Rs. 5,645-10-0 respectively — which 
amounts. they dulyreceiyed. On the same 
.day (August xo} Gordhandas gave them 
two more cheques, one of Rs, 1,000 
and the other of Rs. 5,000: but we do 
not know more about these, beyond 
the fact that they were dishonoured, 

The position then is this. Gordhandas 
had no authority, express or implied, 
from tbe respondents to act on their 
behalf in this particular transact on. 
He obtained Rs. 14,000 from the appel- 
lant on certain Tepresentations which he 
failed to make good. He apptopr.ated 
this sum of Rs. 14,000 to his own use. 
A part of it, namely, Rs. 10,045-10-0, 
he used in discharge pro tanio of a 
debt which he then owed to the re- 
spondents. The respondents did not 
know, nor had they the means of know- 
ing, that the money which they were 
receiving in discharge (pro tanto) of the 
debt due from him, had been wrong- 
fully obtained from the appellant, 

Under these circumstances the appellant, 
in my opinion, is net ent tled to 
fellow this money, and to require its 


payment to him by the ——Ü 
The principles laid down in Thomson v. 
Clydesdale Bank, Limited (7) are appli- 
cable to this case. The appeliants in 
that case, who held as trustees certain 
shares in the Commercial Bank of 
Scotland, instructed D. B. Thomson,. a 
stock-broker in Edinburgh, to sell the 
shares and to deposit the proceeds in 
certain Colonial Banks in the names ot 
the appellants. The shares were sold by 
Thomson in the ordinary course of busi- 
ness, the dealina being between him and 
another member of the Stock Exchange 
who knew him only jn the transaction, 
and accordingly gave in payment forthe 
shares in tbe ordinary way a cheque 
payable to Thomson or order... lhis 
cheque Thomson paid. in to his credit 
with the respondent Bank tm the same 
day on which he received it. At that 
time Thomson's account with the respon- 
dent Bank was overdrawn to an: account 
exceeding the amount so paid. Thomson 
having become insolvent, the appellants 
claimed- tobe entitied to have the amount 
of the cheque repaid to them by the 
respondent Bank. The question then arose 
whether, under those circumstances, the 
appellants were entitled to follow the | 
money and to fequire its paymentto them 
by the respondent Bank, or whether the 
Bank were entitled to relain it in dis- 
charge pro ianty of the debt which was 
due from ‘Thomson, Dealing with this . 
question Lord Herschell, L. C., observes 
(page 287):— 

"It cannot, I think, be questioned that 
under ordinary circi mstances a .person, 
be he banker or other, who takes money 
from his debtor in dischi: age Of a debt 
is not bound to inquire into the manner 
in which the person so paying the debt 
acquired the money with which he pays 
it. However that money may have’ been 
acquired by the person making the pay- 
ment, the person taking that payment is 
entitled to Tetain it in discharge cf the 
debt which is due to him,’ i 

Then, commenting on the argument that 
the bankers took with notice that the 
sum which they received was a sum of 
money not belonging to their debtor rer- 
sonally, but which he held or had received 
for other persons, and that, having had 
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this knowledge or notice, they were not 
entitled to retain itin discharge cf Them- 
‘gon’s debt, his Lordship says (page 287): 

“I cannot assent to the proposition that 
even ifa person receiving money knows 
that such money has been received by 
the person paying it to him on account 
of other persons, that of itself is sufficient 
to prevent the payment beinga good 
payment and properly discharging the 
debt due to the person who receives the 
money. No doubt if the person receiv- 
ing the money has reason to beiieve 
that the payment is being made in fraud 
of a third person, and that the person 
Making the payment is handing over in 
discharge ot his debt money which he 
has no right to hand over, then the 
person taking such payment would not 
be entitled to retain the money, upon 
ordinary principles which I need not 
dwell upon. But in the present case there 
appears to me to be an absolute absence 
of any evidence of that kind.” 

And Lord Watson observes (page 290): 

“The broker knew that he was insol- 
vent, and that he was using his custom- 
ets’ money to pay his own debt to the 
‘Bank without any reasonabie expectation 
of his being able to replace it. That 
was an undoubted fraud upon the appel- 
lants; but, inmy opinion, the broker’s 
fraud is of no felevancy in this case, 
unless itis coupled with bad faith on the 
part of the respondents. The onus of 
proving that they acted in male fidexests 
with the appella nts." 

The decision in Sundar Lal v. Fakir 
Chand (14) has a bearing upon this questiun. 
There, a benamtdar, Mahesh Das, 
realized upon a bond standing in his 
Own name money to which other parties 
including the plaintiff were beneficially 
entitled, and paid over the money so 
obtained, in the course of a transaction 
apparently bona fide and not collusive, 
to a third party kakir Chand, who had 
no knowledze of plaintiff's interest therein; 
it was held that the plaintiff could 
not recover against Fakir Chand. The 
learned Judges observe (pageÓ4): 

"We fail to see how it can be success- 
fully contended that he got any portion 


(14) 25 Ai 62; Av W: N: (1902), 185. 
16 


of this money for the use of the plainte 
iff, or thit, under the circumstances 
of this case, the money which was in 
the hands of Mahesh Das can be followed 
into the hands of Fakir Chand.. ..There 
was no fiduciary relation or privity exist- 
ing between him and the plaintiff, and 
no collusion whatever between him and 
Mahesh Das has been suggested. If Fakir 
Chand had known or had had reason to 
believe that the money secured by the 
bond belonged in part to the plaintiff, 
different considerations would arise... But 
it dces not appear that he had any such 
knowledge, and no collusion on his part, 
as we have said, or fraud,is alleged.” 


The learned Judges then refer to the 
case of Thomson v. Clydesdale Bank, Limiti- 
ed (7). Here, also, the respondents had 
no reason to believe that Gordhandas, 
in discharge of his debt, was handing 
over money which he had wrongfully 
obtained from the appellants and had, 
therefore, no right to hand over, 


I have found it difficult to understand 
tha basis of the appellant's claim to 
recover this money from the respondents. 
The facts of this case do not fall within 
the principle enunciated by Romer, L. J., 
in Bannatyne v. M clver (x5). This is 
not a case where an agent, having 
obtained money from a third person 


wrongfully, has applied it for his princi- 


pal’s benefit, e.g., in  discharging his 


legal debts and obligations. Neither does 


the case come within the principle of 
"unjust enrichment." But in justification 
of this claim, the appellant’s Counsel 
has relied on certain observatious of Lord 
Haldane, L. C, in Sinclair v, Brougham 
(i I have read those Observations with 
respectful attention. The difficulty, how- 
ever, is how to apply them tothe facts 
of the particular case now before us. 
On what principieis the appellant entitled 
to compel the respondents torefund the 
money? "There is no promise to pay, 
actual or imputed by law. There is no. 


implied promise on the respondents' part 


(15) (1906) z K. B. 103; 75 Ti J, K: B. 120; 94 
Ln T. 150; 54 W. R. 293. 


-ayd 
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. to re-pay` tothe appellant money which 


Gordh.ndas gave them in discharge oi his 
devt under the circumstances stated above. 
Ine decision in Strela v. Brougham 
(I) does nyt proceed on the footing of 
money had and received. And as observed 
. by Lora Su uner (at page 453 of the report): 
“Toe action for money had ana reeecived 
cannot now be extended beyond the princi- 
- ples illustrated in the decided cases.” No 
_ decided case has been brought to our notice 
Justitying a claim to money received and 
retained by the respondents under citcum- 
stances such as we have here. 
. _ For these reasons I agree in holding that 
this appeal fails. 
Appeal dismissed. 


Z. Ke 


LAHORE HIGH COURT, 
SECOND.CrVIL APPEAL NO. 2436 OF 1921, 
. -March 8,.1922. ; 
Present-—]Justice Sit William. Chevis, Kt, 
KUNDAN 4JAND OTHERS—DEFENDANTS 
iy APPELLANTS ape ani if 
=" s s “a sien ced in: 
At - Jof SUS Sy a 
MAM RAJ—PLAINTiEE—RESPONDENT. 
_ Punjab.. Limitation | Ancestral Land Alienation) 
Act (1 of 1900), Art. 2— Attestation of mutation 
— Two sales—Combined mutation Limitation. 
F., -a person governed by the Customary Law, 
Sold certain property to- M. and M, in March 
rg07. The defendants threatened to bring 
a pre-emption suit and the matter was settled 
"by tne village Pwichayat by which the defendants 
paid off H. and M. and took over the sale. The 
mutation in favour of the defendants was duly 


» 0] > 


attested .by.the Revenue Officer in the. presence . 


of F., H. and the defendants in February 1908. 
Plaintiffs, as reversioners of F., brought a suit 
for póssessiot in January 1920, alleging that 
the sale by <".. was without legal necessity and 


tnat time. began to run from the date of the . 


attestation of the mutation. The defendants 
contended that there were really two alienations 
‘ne by F. tò H: and M. and a second one by `H, 
and M. to. tnemselvcs-and that what had been 
e attested. was à sale by F. in favour of themselves, 
an, alienation : which. as a matter of fact never 
really took place: 

Held, that the mutation was really a combined 
one covering both the alienations and  there- 
foré^tüeró was' am attestation of the alienation 
disputed by the plaintiffs and their suit brought 
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within twelve years of the date was within time; 


Fazia v. Badan Singh, i1 Ind. Cas. 765, 
48 P. R.1gri i41 P.W, R. 1911; 237 P. LR. 
1glI, followed. 

Second appeal from an order of tle 
District Judge, Karnal, dated tle 28th 
July 1921, reversing that of the Munsif, 
First Class, Kaithal, District Karnal, dated 
the 16th July 1920. ; "T 
. Lala Gopal Chand, for the Appellants. 

Mr. Shamair Chand, for the Re 
spondent. : jx s : 

JUDGMENT, —Ihe plaintifs in this 
case are reversioners of Fattu who, on tte 
z6th March 1907, sold the property in 
suit to the sons of Daya, namely, Hais 


Raj and Mam Raj, for Rs. 500. The 


sons of Budh Ram threatened to brirg 
a suit for preemption and the matter 
was settled by the village panchayat, the 
sons of Budh Ram paying otf the sons ot 
Daya and taking over the sale. The 
matter was reported to the village Pat- 
wars who enteted up the mutation and 
on the 27th ot February 1908, the Teh- 
sildar in the presence ot Fattu, Man: Raj 


.son of Daya and the sons. of Budh Ram 


attested the mutation in favour of, the 


sons of Budh Ram. ‘The plaintiffs now 


sue for possession of the land and house 
covered by the sale, alleging that the 
sale was without consideration and 
necessity The First Court dismissed the 
suit holding that it was time-barred. 
The learned District Judge holds, that 
the suit is within time and has remanded 
the case to the First Court for decision. of 
the other issues on the merits. The de- 
fendants have lodged a further. appeal 
to this Court, and on their behalf it is 
utged that the suit is not within time, 
The suit was brought on the r5th of 
January, 1920. Under Punjab Act I of 
14900 the date to be taken for commence- 
ment of limitation is the date on which 
the alienation wasattested by the Reve- 
nue Officer. The contention on behalf 
ef the defendants is that the alien- 
ation was a sale by Fattu to the sons of 
Daya and that what had actually been 
attested is an alienation by Fattu. to 
the sons of Budh Ram. .It 1s. urged, 
that there were. really. two alienations, 
one by Fattu to the sons of Daya, 
and a second by the sons.. of. Daya to the 


. Nok; 793 


KARSANDAS KALIDAS GHIA 7. CHHOTALAL, MOTICHAND, TU 


sons of Budh Ram, and that what had 
“really been ‘attested is neither of these 
alienations but an alienation by Fattu to 
the sons of Budh Ram, an aliénation which, 
asa matter of, fact, neyer really took place. 

I note, Éowevet, ‘that one of thé sons of 
Daya was present at the mutation and that 


"the Tehsildár at the time ot mutation was ` 


.fully acquainted. with all the facts of the 


Case." The mutation was, in my opinion, 
Ieally a combined mutation covering both 
the alienations and I am ‘unable to hold 
that the attestation is not one of, ihe 
alienations which is disputed by the plaint- 
ifs inthe present case. My uling, is in 
"accordance with Fazla v. Badan Singh (1). 


‘this ruling and he simply urges that it is 
‘incorrect, It has also been urged before 
me that the plaintiffs place their “suit on 
an alleged aliepation by Fattu in avour 
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performance—Discrelion— Appellate 


T n ote that Counsel for the defen dants- < ference by— Deposit, when can ve yecovered— Atandcn- 


appellants has been unable,to distinguish " 


| eriy— Time 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION 
APPEAL, NO. 18 OF 1923. 
^. August Io, 1923. 
| Presenis~Mr. Justice Fawcett and . 
Mr. Justice Coyejee. 
KARSANDAS KALIDAS GH A~ 
“ DEFENDANT— APPELLANT 
Verstis 
CHHOTALAL MOTICHAND— 
PLAINTIFP—RESPONDENT, 


Specific Relief Act (I of 1877), ss. 12, 22—-Civis 
Procedure Code (Act V of 1908), O. VIII, f. 7, 


© O. XXIII, r. I—Contract to seit immortalite fiip- 


of essence of  Contraci— keascnatie 
time—Repudiation of  contract— breach-— 51 «fic 
Court, war 


ment of relief — Alter native reliefs— Damages. 


Where time is not otigirally made of the esecr.ce 
of the contract, in a contract, tor the sale of 
inumoveable property, 3116 optn to onc patty, if 


` unnecessary delay is caused by the other, to mit 


_of the sons of Budh Ram. This is, how- ' 


“ever, merely. a misinterpretation of what 


actually took place and does not affect . 


the merits of the case. It it be held that 
the alienation ‘by Fattu was without ne- 
'cessity' and consideration the plaintiffs 
are entitled io a decree. . 

The only other point argued before me 
is that as only one of the two plaintifs 
appealed to the learned District, Judge 


the suit should be regarded as having been . 


dismissed so tar as the half share ot the. 


‘other, plaintiff is concerned. This, how- 
ever, overlooks the provisions . 


of O. ` 
XU, r. 4, which lays down that if. the. 
decrecappealédagainst proceeds onaground . 


common to all the plaintiffs any one of © 


the plaintifs may appeal from the whole 
decree and thereupon the Appellate Court 
may reyerse or vary the decree in favour 
‘of all the plaintiffs. 


‘This appeal iais, ond is dismissed. with g 


costs, a 
N X Hio 


EE 


Appeal dismissed. 


11 Ind, Cas; 765; 48. P, Ry 1911] iP. 
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‘should be granted of refused is one 


a reasonable time within which the contract should 
be performed by the other. Whatis a reasonable 
time must.depend upon the iacts of each patticu- 
lar case. The question of reasonablentss ol LO- 
tice should be considerea with reierence 1o the 
past attitude of the parties. What remains to 


be done at the date of the notice is ot importance, 


but itis by no means the only relevant tact. The 
fact that the purchaser has continually been press- 
ing for compietion, or has betore given salar 
notices which he has waiveg, ot thet itis specially 
important to him to obtain early completion, are 
equally relevanttacts. (p. 257, Col. 2; p. 2£8, col. 1.) 

Where one patty  repudiates his obligation 
under the contract he is debarred trom claiming 
specific pertoizmence, of the contract by the other 
patty, (|p. 280, col. 2; p. 281, col. ke) 

No one has an absolute tight to a decree for 
specific pertormance, but as laid down in sections 
18 and 22 of the Specific Rehef Act the grant of 
refusal of this relie is purely discrelicnaty. with 
the Court. After a suit has been filed ior specific 
pettormance, the question whether. a a aes 
purely 
for tbe Courtin the exercise of its jurisai chop 
on judicial principles, ana the domain. of strich 
lawis superseded by the domain of discretion ps 
equity. |p. 281, cols, 1 & 2.) 

i, TOSE V. Knight, (1872) 7 Ex. Tit; 41 L,. J. Ex.7 
26 L.T.77,20 W. R. 471. end Sabapushs Ve y 


` mahalinga, 23 Ind. Cas. 581; 36 M. 959; 15 M. L. T i 


203; 26 M. L. Ji 331; (1914) M, WAN, 256, distingu- 


, ished. 
^. In exercising a discretion under section 27-08 


; the Specific Relief Act, the Courts are not ticed 
down by the rules laid down by’ the. Contract 
. Act and by those alone. Itcan take .nto cou- 
sideration, the plaintiff's, abenuonment, ot'bis dam 


^to specific pettormance and it can come ty the 
. Conclusion that in the citcumstances the plaintif s 


proper and equitabic remedy is to geta dewe 
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for specific performance, and that if he refuses 
to take this his suit should be dismissed with 
costs. [p. 282, col, 1.] 

Gobinda Chandra Chackravart v. Nanda Kumar 
Das, 22 Ind. Cas. 910; 18 C. W. N. 689 and Hipgrave 
v. Case,. (1885) 28 Ch. D. 356; 54 L. J. Ch. 399; 
52 L.'T.242, relied on. 

The above principle has, however, no application 
to a case where the plaintiff expressly mak«s an 
alternative ‘prayer -n tife plaint for damages, 
not only as a substitute for specific performance 
but also coupled with a prayer in the alternative 
for rescission of the contract. [p. 282, col. 2.1 

Where a Trial Court has decided that in exer- 
cise of its discretion it would not grant a decree 
forspecific performance, an Appellate Court should 
be slow tointerfere with the exercise of sucha 
discretion. [p.282, col. 1.] 


4; Where there is no repudiation of the contract 


by the purchaser, nor any conduct on his patt. 


amounting to repudiation, he is entitled to a re- 
tum of the deposit, though specific performance 
is refused. [p. 283, col. 1.] 

A plaintiff is -dominus litis, and the ordinary 
rule is that if he claims alternative reliefs he 
can choose at the hearing which he will ask 
for. [p. 282, col. 2.] 

Farvant v. Olver, (1922) W.N. 47; 91. L. J. Ch. 
758; 127 L. T. 145; 60 S. J. 283, relied on. 

Under O. VII, r. 7 of the Civi Procedure 
Code the Courts in India have a general right 
togive such relief as they may think just, and are 
not sotied down as the Courts in England used 
to be. [p. 282, col. 2.] 

Defendant agreed to sell certain immoveable 
propetty to the plaintiff and the time fixed for 
completion was Six Months. The market, how- 
evet,improved and the defendant evaded the per- 
formance of the contract. After considerable 
delay the plaintiff served the defendant with 
notice to complete within seven days. 
Defendant failed to do so and plaintiff sued him 
for specific performance of the contract and in 
the alternative for damages. The market declin- 
ed considerably during the pendency of the suit 


and the defendant expressed his willingness to 


perform the contract, but the plaintiff refused 
to accept specific performance and pressed his 
-Claim for damages: 

-Held, (1) that although time was not originally 
of the essence of the contractit was open to the 
plaintiff, having regard to the conduct of the de- 


‘tendant, to give notice to the latter making time 


of the essence of the contract;  [p.279, col. 2.] 


(2) that under the circumstances of the case 
the period of seven days fixed by the plaintiff 


* in his notice was reasonable; [p. 279, Col. 2.] 


-his clai 
. Bis claim to aamages, and that the defendant 


(3) that defendant having failed to periotm 
the contract within the time fixed was guilty 
of breach and the date of breach was the date 
on which the period fixed in the notice expired; 
Íp. 280, col. 1.j — 

(4) that it was open to the plaintiff to abandon 
for specfic performance and confine 


could not insist that the plaintiff must accept 
specific performance. [p. 281, col. 2.] 


Appeal from the judgment of Mi, 
Justice Shah. 

Mr. Munshi, (with him Mr, Coltman), for 
the Appellant. 

Mr. Lalji, for the Respondent. 

JUDGMENT. 

Fawcett, J— The facts in this case are 
sufficiently detailed in the judgment of 
the Court below and that of my learned 
brother. I proceed to consider the con- 
tentions urged before us in this eppeal. 

I firsttake up the contention of the 
respondent's Counsel, Mr. Lalji, that in 
any case the eontract could not be en- 
forced for want of mutuality. This is 
based on the ground that two of ‘the 
defendant's brothers were minors at the 
time of the contract and on the ruling of 
the Privy Council in Mir Sarwarjat v. 
Fakhruddin Mahomed Chowdhuri (1). In 
my opinion this plea must be rejected. 
Fitst of all the objection of want of 
mutuality has never before been raised 
by the pleintifi and no issue was framed 
upon that point. In fact it amounts to- 
an inconsistent plea which wottld require 
an amendment of  plaint (O. VI, r. 7, 
Civil Procedure Code). No such amend- 
ment has been asked for, Secondly, the 
plaintiff- has by his conduct precluded 
himself from raising this point, especially 
in view of his consent to the application 
to the Court to sanction the sale on be- 
half of the minors: see Halsbury, Vol. 
XXVII, Art. 14 (2) p. 12; and Fry 
on Specific Performance, Art. 468, p.224. 
The case, in my opinion, falls under 
section 115 of the Indian Evidence Act. 
Thirdly, the case of Mir Sarwarjan v. 
Fakhruddin Mahomed Chowdhuri (1j was 
quite different from the present case. In 
that case the contract tor sale was by, 
or on behalf of, the minor alone, whereas 
in the present case it is by a person, who 
is the manager of a joint Hindu family 
which included minor brothers. ‘The 
difficulty about the minors in such a case 
is in Bombay got over by an appoint- 
ment of a guardian and sanction to the 
proposed alienation in accordance with the 
suling in In ve Manilal Hurgovan (2). 

(1) 13 Ind. Cas. 331; 39 1. A. I; 14 Bom. L. R. 
5; 16 C. W, N. 74; (1912) M. W. N. 22; 9 AJL, J. 
33; 15,C. L. J. 69; 39 C. 232; 2x M. L. J. 56; II 
M. L. T. 8 (P. C.). 

(2) 25 B..353; 3 Bom. L. R. 411. 
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The authority given by the Court in such 


a case is accepted by conveyancers in 


Bombay as sufficient and no question was 


raised by the plaintiff's attorneys as to 
the Court's authority to. pass the proposed 
order, and apparently there was no con- 
test regarding the matter at the trial: cf, 


the finding of the lower Court on issue 


No. ro. Mr. Lalji also cited Baluswamt 
Aiyar v. Lakshmana Aiyar (3), but the 
applicability of that ruling depends on 
facts, which have not been proved to exist 
in this, case, The remark in the lower 


Court's judgment in the last line of p. 54, . 


part I, of the Paper-Book, shows that 


the defendant's power to ecnvey alone. 


was not even discussed before it. And 
supposing he had no such power, the 
conttact could still have been performed 
in the manner by which defendant put 
himself in a position to fulfil it in March 
I921. 

"Te two main. issues raised by, the 
appellant’s Counsel, Mr. Munshi, are (x) 
whether the defendent committed breach 
of the contract, and (2) whether the 
plaintiff kept the contract alive, so that 
he was bound by the defendant's ofer to 
perform it on April I, r921r. His. main 
contention is that time was not of the 
essence of the contract under the original 
contract, and that though the plaintiff 
subsequently made time of the essence of 
the contract by his letter of June 28, 
1920, this was waived by his conduct in 
continuing the, negotiations; that the con- 
tract being kept open, the other side covld 
take. advantage tf this. to offerto perform 
it; that- the filing of the suit for specific 
performance implied that the contract was 
still subsisting at the date of the suit; 
that, the plaintiff by dropping his claim 
for specific performance refused to.perform 
the contract though defendant was ready 
and: willing to, perform his part of the 
contract; that the result was that he 
could not maintain his c aim to damages 


and there-was also a repudiation of the. 


contract, entitling the defendant to forfeit 
the deposit; and that accordinely the. 


(3) 63. Ind. Cas. 374; 44 M. 605 13 L. W. 562; 
29 M. L. T. 306; (1921) M. W. N. 316; 41 M. L. J. 
129 (E. B. » 


plaintiff's suit should have teenfdismissed 
with costs. He relied mainly upon two 
cases, namely, Frost vw. Knight (4) and 
Hipgrave v. Case (5). But before consider- 
ing these cases and the other contention 
put forward, it is desirable to mote ex- 
actly what it was that the learned Judge 
decided. He holds (1) there was a breach 
of the contract on the part of the de- 
fendant (pages 57.59 and 60 of the Paper- 
Book); (2) the plaintiff did not keep the 
contract alive, as contended by tbe de- 
fence (pages 57, 60,61); (3) the plaintiff is 
entitled to the altemative relief of dam- 
ages (pares 57, 58, 59); and (4) in sny 
case the Court, in the exercise of its 
discretion, would not decree specific pef- 
formance (page 50) 

In regard to the first point the judg- 
ment has notdealt as [fully or definitely 
asit might have with the question: What 
was the -time for performance and whet 
was the actual date on which the de- 
fendant committed a breach of the con- 
tract? This is an important qwestion, 
because it is not sufficient to sbow that 
the defendant was not able to perform 
his part of the contract within the pericd 
of seven days mentioned in the letter of 
June 28, 1923, unless it is also stown 
that the time for performarce of tre con- 
tract had then expired. The original time 
fixed for the completion of the convey- 
ance expired in April 1020. But, as time 
was rot of the esserce of the contract, it 
must be taken thet no time for the per- 
formance was specified within the meaning 
of section 46 of the Indian Contract Act, 
that is, the plaintif's engagement had t» 
be performed .within a reasonable time. A 
subsidiary question arises as to whether 
the plaintiff was justified in making time 
the essence cf the contract as he did in 
the letter of June 28, 1920 and whether 
the time so specified of seven days wasa 
reasonable time to allow. Unfortunately 
no jssues were raised upon this point ap- 
parently because of tre undesiratie practice 
of raising an issue on every staterrent of 


(4) (5872) 7 Ex, 111; 41 L. J. Ex. 78: 26 L. T; 
2 Oe I 


773 20 | 471. 
(5) (1885) 28 Ch. D. 356; 54 L. J. Ch. 399; 52 
L. T. 242. 
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the -plaint which is contested, ` without 
confining the issues to the main question 
for. decision, in accordance with the ob- 
servations of Scott, C. J. in West End 
Watch Company v. Berna Watch Company 
(6). The po'nt is not, therefore, discussed 
asia particular issuein the lower Court's 
judgment, . However, at page 60 the learn- 
ed Judge says:— 

=“ In the first place whenthe Court re- 
fused to sanction the sale inJune 1920 the 
defendant was unable to performthe con- 
tract. There was a breach on his part.” 

Again at page 61° the learned Judge 
SAys:— 

' Purther it seems to me that in view 
of what happened:in June 1920 it was 
perfectly open to the plaintiff to make 
time ‘of the essence of the contract and 
to give to.the defendanta final opportunity 
to fulfil the contract.: When he could not 


do that the plaintif was entitled to sue on 
defend- 


the footing of'a Pbresch'by the 
ants." 

And at page 57 of the Paper-Book the 
learned Judge savs:— 

“It is clear from the correspondence 
between the patties that the plaintiff in- 
sisted upon making time of the essence of 
the contract in June as I think at that 
stage he was entitled to do and that the 
defendant treated the contract as at an 
end: ” 

I take it, therefore, that the lower Court 
“found that the plaintiff was justified in 
making time of the essence of the con- 
tract, aswas done by the letter of Tune 28 
and that ` the period of seven days 
fixed for completion of the sale in that 
letter was a reasonable one, so that on 


the’ defendant's failure to perform the 


contract within that period there was 
breach on his part. The learned Judge 
has also apparently held that there. was 
no waiver on the part of the plaintiff, 


although this point is not discussed in 
At page 58 he says that the © 
plaintiff. did not by his conduct definitely 
comm't himself soas tobe precluded from 


. detail. 


chi ming either specific performance or the 
altern tive rele' of damages, and at 


et * 


(5) 10 Ind. Cas. 805; 35 B. 425; 13 Bom, LE 


242: 


‘Munsbi’s contention on this 


page 6x, in connection with the passage 
already quoted as the plaintiff 
being justified in mM time of the 
essence of the contract, nO reference is. 
made to any subsequent waiver by the 
plaintiff of his action,’ 

The first question, then, is whether the 
lower Court has erred in holding that 
there was a breach. on, the. part ‘of the 
defendant in failing to complete his part 
of the contract by July ,5, T920.. when 
the period of seven days specified .in 
the letter of June.28, 1923, expired? Mr. 
part of his 
case was mainly based on the assumption. 
that the defendant could convey a good 
title as the manager of the joint Hindu 
family consisting of. himself and his 
brothers, and that his offer to convey 
the property on that , basis, which . was 
made in his attornéy' s letter of July, 6, 
1920, was, therefore, a good one. -As al. 
ready remarked, however, the lower Court's 
judgment shows that ^no attempt was. 
made at the hearing to justify the posit, 
tion that defendant alone was. com- 
petent to convey a good title. And, 
in my opinion, such a position is 
entirely opposed to condition No. 4 of 
the contract, under which “ the 
vendor and all other persons whom the 
purchaser or his attorneys shall consider 
to be necessary parties" were to execute. 
the conveyance. ‘This leaves it to the 
plaintiff to say who were necessary parties, 
and he could proverly insist on defend-. 
ant's. adult brothers and a duly con- 
stituted guardian of the minor brothers 
joining in the conveyance. Condition No. 4 
was obiously intended to prctect the plaint- 
iff from having to accept a title, which; 
though outwardly good, would render him 
liable to litigation; and a conveyarce by 
a, manager of a joint Hindu family, . 
which contains minor members, . is fust., 
the sort of transaction which would lead , 
to such litigation. In this particuler.case 
defendant's brothers objected to the. sale, 
in February 1023 and warned plaintiff. 
that if be’ proceeded with this putchase 
he would do so at his own risk (Paner 
Book, Part I, page 18, Part TIT, page 28). 
Plaintiff was, therefore, clearly justified. 
in requiring that all the brothers should. 
join in the conveyance, and this was re 


Vots oy] 


INDIAN CASES; 


279 


EARSANDAS KALIDAS GHIA v. CHHOTALAL MOTICHAND; 


cognised by the defendant, who took steps 
accordingly (cf Paper Book, Part. I, 


pr. 31, 3» 36). 


Though the learned Judge has held on 
the ‘second isste that it is not proved 
that there was any collusion between de- 
fendant and his adult brother, Narotam, 
the circumstances of the case strongly sug- 
gest this, Ialso think that there is sub- 
stantial grottnd for the allegation in para- 
graph 9 of the plaint that defendant's peti- 
tion to the Court was intentionally made 
in a way that would almost necessarily lead 
toits rejection, as was at the time pointed 
out in plaintiff's attorney's letter of April 
16, 1920, (Paper- Book, PartI, p. 22), thovgh 
the leatned Judge has onIssue No. 4 held 
it:not proved that .the petition was a 
dishouest one. The correspondence, to my 
mind, contains conclusive evidence of 
defendant's desire to delay the completion 
of the sale owing to the considerable 
rise in the market value of the pro- 
petty since the date of the contract; ard 
as remarked by the learned Judge (Paper- 
Book, Part I, p. 55) , '" the defendant 
was anxious to sell to some body else if 
possible." The circumstances, in my opi- 
nion, clearly prove that there was de- 
liberate delay on the pert of ihe defend- 
ant, who was not reilly willing to com- 
plete. No doubt the rise in the value of 
the property would make it difficult for 
him to obtain the Court's sanct’on to 
the sale on behalf of his minor brothers, 
but this was in accordance with defend- 
ant’s own des'tes, This position contint- 
eq tp to the date of the suit, and it 
wes only when the market subsequently 
fell that defendant's wishes and ability 


to complete the sale again corresronded,: 


but in an opposite direction to the former 
position. The facts seem to me perfectly 
clear, and though there is no actual 
evidence on fecOtd as to the market 
flictuations of immoVeable property in 
Bombay in 1920-22, it would be absurd 
for the Court toshut its eyes to what is 
plain to it from the different postions 
taken up by the partie. at different times 
and its knowledge of a notorious fact 
from (inter alia) litigation that has ‘come 


up before this High Court on its Original. 


Side: of. Cooper v, General Accident, Fire, 


and Life Assurance Corporation, Limited 
(7). T entirely concor with the view 
taken by the Judge below that “ when 
the Court refused to sanction the sale in ` 
Jane i920 the defendant was unable to 
perform the contract” (p.60). I also : 
concur with his finding (p. 57} that the 
plaintiff was entitled to make time of 
the essence of the contract as he did 
by his letter of June 28, r920. ‘There 
had been a previous warning to d2fend- 
ant in his letter of April 6, 1920 (Paper - 
Book, Part III, p.34), which led to 


.the application to the Court to sanction 


the sale; and when thet application was 
refused, the inability of defendant to 
give plaintiff a good title under condi- 
tions Nos. 4 and 5 of the contract be- 
came definitely ascertained. There was a 
failure on his part to make out the title 
comtracted for and obtain the coneurrence 
of other parties, as fequired by condi- 
tion 4 of the contract. ‘This was a breach 
going to the toot of the contract, and the 
correspondence and other circumstamces 
clearly skow that the defendant" up to 
the date of the suit hadno intention of 
fulfilling his part of the contract. 

That being so, I think the period of 
seven days allowed by the notice of June 
28, 1020, was a feasonable one (cf. Fry on 
Specific Performance, Art.  ro9s. st 
p. 512). It did not really matter 
whether seven days, or seventy days, 
were fixed : the defendant wou'd not have - 
got Limself into a position to fulfil nis 
contract (as he did in 1921), even if the 
petiod fixed had covered tne four months 
prior to the institution of the suit, or 
indeed any period before the time when 
the market turned in his favour. The 
case is quite different to the ordinary one, 
where there are difficulties in the way of 
clearing the title, which require time for 


their removai, and where the notice gives - 


insufficient time for that purpose. The 
general rule is that when a substantial 
defect is ascertained, the purchase: must 


exercise his right of repudiation of of 


seeking the aid of the Corrt for specific 
performance without undue delay (ef 
Helsbury, Vol. XXV, Art. 692, at p. 404, 


(1922) 39 T. I4 R; 113 at pi 1155 2 Ir. R. 


(7) 
at LL 
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and Fry on Specific Performance, 
Art. 1100, at p. 314), Also, as ruled 
in Stickney v; Keeble (8) the prior delay 
of defendant must be taken into con- 
sideration in determining the reasonable- 
ness of the time fixed by the notice. The 
case was, therefore, onein which a short 
petiod for completion of the contract 
might reasonably be fixed. To use the 
language of section 46 of the Indian Con- 
tract Act, defendant by failing to get 
the Court's. sanction by July 5 had 
failed to petform his engagement within 
a reasonable time, I hold accordingly 
that there was a breach of contract by 
defendant on July 5, 1920. 

| But it is-said that there was waiver by 
plaintiff of his right to act on such a 
breach by bis continuing in negotiation 
as. to the title. In support of this Te- 
liance.is placed on the letter of plaintiff's 
attorneys, dated: July 6, 1920 (Paper-Book, 
Part III, page 41) in which they ask 
defendant's attorneys to give them  in- 
spection of a supposed agreement be- 
tween defendant and one Lukmanji fe- 
garding the assignment of the Improve- 
ment Trust lease to defendant, and of 
the Letters of Administration of his 
father’s estate that bad been granted to 
defendant. It is not clear that these 
documents were really wanted for the 
investigation of  defendent's title, and as 
there is no evidence on tbe point, it is 
a matter of speculation why their in- 
spection was desired. But assuming that 
it was for the purpose of such an in- 
vestigat on, itis to be rematked that the 
Tequest does not appear to have been 
complied with, aud plaintiff's attorney's 
letters of July 22 and 24, 1920, (Paper- 
Book, Part'IIl pages 46 and 47) makeit 
quite clear that plaintiff would not accept 
any Other title than one passed by a 
conveyance in which defendant's brothers 
joined. Aiso the plaintiff's attorneys’ second 
letter of July 6, 1920 (Papet- Buok, Part III, 
page 41) imples that plaintif was not 
willing 10 accept the conveyance by de- 
feil.nt alone whick was Offered in the 
letter of dcfendant’s attorneys of the 
same date. A suit had already been 


(8) (1915) A. C. 386; 84 L. J. Ch. 259; 112 L. T. 
664. 


threatened, and the defendant's letter of 
August 3, I920  (Papet-Book, Part III, 
page 47) shows that his attorneys 
were aware that the idea had not been 
dropped. No other evidence of a desire, 
or effort, on the part of the plaintiff to 
conlinue the negotiations is adduced, ex- 
Cept the third para of plaintiff's letter of 
July r4, 1920, in which he asks if de- 
fendant is prepared to comply with his 
requirement that the brothers should join 
in the conveyance. That merely amounts 
toa statement that defendant cculd not 
comply, for it is coupled with a reference 
to the Court's refusal to sanction the sale: 
and it was met by a refusal to discuss 
the matter, as plaintiff was understood to 
have fileda suit, In these circumstances, 
it is,in my opinion, absurd to suggest 
that there was any watver by plaintiff. 
There was no “ course of conduct incon- 
sistent with the intention of insisting on 
such an objection" (Bry on Specific Per- 
formance, Art. 1120, at page 520), It 
is quite clearthat plaintiff and his ad. 
Visefs were all along determined to sue, 
for he teally wanted at that time to buy 
the property, probably in ofder to take 
advantage of the rising market” (ci. the 
statement in his letter of April 15, 1920, 
ihathe had received a good offer for the 
property, (Paper-Book, Part I, page 22). 

I, therefore, hold that there was no 
waiver on the part of the plaintiff as 
alleged. It follows that he is entitled to 
recOver the damages Allowed by the 
lower Court (viz., tbe costs of and inci- 
dental to the investigation of title up 
to the date of smit) unless Mr. Munshi's 
second contention is correct, 

This contention is that in any care 
pla ntiff's abandonment of his clim to 
specific performance at the hearing entitles 
the defendant (a) 10 forfeit the plaintifi's 
deposit and (b) to ask the Court’ to dis. 
miss his suit with costs. Mr. Munshi 
submitted an elaborate argument on this 
point, and in fegard to the first part of 
it I corcur with him that the plaintiff 
treated the contract as subsisting up to 
the cate of the sujt. It was in fact 
necessary for him to do so, if he hoped 
to geta decree for specific petformance, 
for if the plaintiff repudiates his obliga- 
tion under this contract; this. debars him 
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irom claiming specific performance of- the 
contract by the other party : see Halsbury, 
Vol. X XVII, Art.ror, page 59. But Mr. 
Munshi relies on the principle laid down in 
Frostv. Knight (4) that, if the promisee 


keeps the contract alive for his own. 


purpose, he also keeps it alivefor the 
benefit of his opponent; 
subject to all his own obligations and 
liabilities under.it, andenables the- other 
party not. only to complete the con- 
tract, if so advised, notwithstanding his 
previous repud'ation of it, but also to 
take advantage of any stpervening 
circumstances which would justify him 
in declining to complete it.” 


I take it that it is in this sense 
that the lower Court found on Issue 
No. 8 that the plaintiff did not keep 
the contract alive down to the date of 
hearing (see Paper-Book, pages 60, 61), 
4.¢, he did not keep it alive so as 
to enable the promisor to take advan- 
tage of this in the way laid down in 
that case. As I have already said I 
do not think if can be he'd that the 
plaintiff did not treat the contract as 
still subsisting, 
contention that, therefore, the plaintiff 
could not abandon the claim to specific 
petformance except under penalty of 
dismissal of his suit with costs and to 
forfeiture of his deposit is incorrect for 
the following reasons. 

(1). This contention overlooks the fact 
that no one hasan absolute right to a 


decree for specific performance, but as 


laid down in sections. r2 and 22 of the 
Specific Relief Act tbe grant or refusal 
of this relief is purely discretionary 
with the Court. I think that the right 
held to be kept open underthe doctrine 
of Frost. v. Knight (4) isa purely legal 
right implied in the  "continuance" of 
the contract, which is referred to in 


the last. sentence of section 39 of the: 


Indian Contract Act. It seems to me 
doubtful whether such a right exists 
in a case like this falling under the 
provisions of section 54 of the Indian 
Contract Act, which expressly enacts 
that the promisor cannot, after a breach 
on his part, “claim the performance of 
the reciprocal promise" (cf, Sabapatht Pillay 


"he remains: 


but in my opinion the. 


v. Vasmahalinga Pillai (0). But assuming 
that it does the fact remains that, after 
a suit'has been filed for specific perfor- 
mance, the queston whether a decree 
should be granted or refused is one purely 
for’ the Court in the exercise of its juris- 
diction on judicial principles, and the 
domain of strict Jaw is superseded hy 
the domain of discretion and eanity, 
I concur with the view taken in Gobinda 
Chandra Chakravartı v. Nanda Kumar 
Das (xo) that in exercising a discretion 
under section 22 of the Specific Relief 
Act, the Ccurts arenot tied down by 
the rules laid down in the Indian Con- 
tracts Actand by those alone. 

(2) In exercising its discretion, the 
Court can take into consideration the 
plaintiff's abandonment of bis claim 
to specifc performance, a position Fe 
is entitled to take up under O. XXIII 
r. I, of the Civil Procedure Code. A 
Somewhat similar point arose in Bombay 
Cyele & Motor Agency, Lid. v.  Rustomál 
Dossabhai N. Wadla (1021) O. C. ]. 
Appeal No. 7 of r02r, decided by Macleod, 
C. J., and Shah, J., on June 20, ro2r 
(Unreported). In that case also there 
was a change of position by the parties. 
The plaintiff sved for specific per- 
formance. Abandoning that. ke wanted 
to fall back upon the alternative relief 
of damages, if on an inspection of 
defendant’s accounts he found it worth 
while to do so. The main question 
decided was one of procedure with which 
we are not concerned in this case. 
The remarks which I am goine to cite 
are purely obier, but they deal with 
the point inconsideration and YI think 
they may properly be mentioned. In 
the Appeal Court’sjudement the learned 
Chief Justice says:— 

“It is the COurt alone which has to 
decide whether specific performance 
ought orcught not to be granted. ard 
unless the parties come to the Court 
aereed as to what the terms of the 
decree should Te, the Court hos to 
come to 2 decision On that qrestion, 
and it is open tothe plaintiffs to say 


(9) 23 Ind. Cas. 581; 38 M. 959; 15 M. In T. 203: 
26 M. L. J. 331; (zo14) M. W. N. 256. 
(10) aa Jnd. Cas. 910; 18 C: Wi Ni 689; 


22 


that considefing all the facts of the 


case, the Court. ought not to grant the’ 


ptaver for specific: performance in the 
plaint, but to grant the alternative 
prayer for damages." 

p&Mr. Justice Shah in his Judgment says: 
missed, as they were not then prepa fed 
to submit to decree for specific perform- 
ance- by consent. They were in no 
sense... bonüd to consent to such 4 
dectee, -ənd just as the defendants 
changed their: position, they were also 
in my, opinion entitled to consider 
theit position -with feference to the 
state of the mafket as it developed 
during the. pendency of the suit, and to 


limit their prayer to damages, if so 
advised."' | 

(3). The Court can no doubt come 
to the. conclusion that in the  circum- 


stances the plaintiff's.proper and equitable 


remedy is t0 get a decree for specific. 


performance, and that if he refuses to 
take this his suit sheuld be dismissed 
with .costs. But the present is certainly 
not à case of that kind.: As remarked 
by the learned Judge at page 57, Part 
I, of the Paper- Book "the controversy 
tetwecn the patties from time to time 
has.chan?ed with the market value of 
the. property and even the form it. has 
taken at the hearing is due largely to 
the fuctuations in the mafket value of 
the.property." "There can be no doubt, 
in. my opinion, that the defendant's 
failure to perform the contract ptior to 
the suit and his desire to perform it 
after the suit is entirely due .to 
such. fluctuations. The maxim applies 
"that he who comes into equty must 
come wth. clean hands,” and the 
defendant is really in the same box 
as the plaintiff in regard to the latter 


seeking to avod the performance of the: 


contract. < | 

(4) The lower Court has decided that 
in any case in the exercise of its dis- 
etetion it wold not grant & decrce for 
snecifie performance (p. so of the Paper- 
Book) and ‘the A»pellate Court should 
be stow to intertere wth the exercise 
of such a discretion. Ifully agree wth 
tha” Judge below that in all the circum- 
stances it would not be equitable to give 
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^ "The plaintiffs’. claim has been dis- 
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the defendant, im view of his ptevious 

conduct, the advantage he seeks to obtain. 
from the turn of the market, It is true. 
that he does not here seek a decree for 
specife performance. But the basis on 
which he claims that the plaintiff's suit 
should be dismissed with costs is on the 
basis cf his right to specific perform- | 
ance, : 
(5) Hiperave v. Case (s) is, no doubt, a ` 
decision which goes to support Mr. Mun- 

shi’s contention. But it is to be read in 
the light of the peculiar history of the 
circumstances under which the altefnative 
remedy of damages came to be sllowed . 
first under Lord Cairns’ Act and then, 
unde: the Judicature Act of 1873. A 
succinct account of this will be found. 


“+ in the Encyclopoedia of Lawe of England, ` 


Vol. IT, at pp. 670, 671. Also the stricter 
rules in England as to pleadings and 
amendment thereof, compared with those 
of India, have to be taken into con- 
sideration, as pointed out in the lower 
Court's judgment. The case, in my opinion, 
has no ‘application to oné like this where. 
the plaintiff expressly makes an alterne+ 
tive prayerin the plaint for damages, 
not only as a substitute for specific peT- 
formance but also coupled with a praver 
in the alternative for rescission of the 
contract. The Courts in India have a 
general right to give stch relief es they . 
may think just, urder O. VII, xr. 7, . 
Civi] Procedure Code, and are rot so tied 
down es the Courts used to te in Eng- . 
land: cf. Callianje Harjivan v. Narsi 
Trieum (ri). There is also no question ' 
of defendant's being taken by surprise. | 
(6) Apart from the consideratiors like | 
those which weighed with the Court in | 
Hifgrave v. Case(5) the plaintiff is dominus 
lists, and the ordinary rule is tkat if be ` 
claims alterrative reliefs he car chcose at | 
the hearing which ke will ask fcr, cf. O. 
XXIII, r. x, Civil Procedure Code, and . 
Farrant v. Olver (12). No doubt the facts 
in the latter case ate different from those 
here, but that does not affect the above 
prirerte, 
(7) The defendart’s atit to give a. 
good title arose only after tbe sut; ard 
(11) 19 B. 764 at p. 770; xo Ind. Dec. (W.S) 572. . 
(12) (1922) W. N.47; 91 Le Je Ch. 256; 127 I. | 
m ges 66 8.1.2383. ^ ^. 


“x — 


Val. 74) 


itisat least -doubtful whether, . having 
failed to. obtain the requisite conetrrence 
of his adult brother and the Court’s sanc- 
tion prior to the suit and heving. thus 
ineapacitated himself from -performing his 
 eontract, he could recapacitate himself 
by such subsequent action.’ Thus it has 
been held that—''If A agrees to convey 


land.to B ata future date and before- 


that date conveys the land to a third 
person, A commitsan anticipatory breach 
of his agreement, and B can repudiate 
it, It is immaterial that B might, by 
repurchasing the land ‘before the date 
fixed, recapacitate himself to perform Lis 
contract with B," See Ashburner’s Prin- 
ciples of Equity, page 540, and the cases 
ihete cited. : AE E 

. (8) -Asregards the defendant's claim 
to forfeit the deposit, I take the law to 
be that where, there is no repudiation of 
thé: contract by the purchaser, nof any 


conduct on his part amounting torepudia-. 


tion, he is entitled to a return of the 
deposit, though specific performance is 
refised : see Pollock and Mulla’s Contract 
and Specife Relief Acts, 4th Edn., 
page 887 and cases these cited. Heie there 
has' been no such repudiation prior to 
suit, and the claim is based merely on 
his abandonment at the hearing of the 
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considerable: force in this contention, 
But the balance of equities of the cage 
is notin favour of the defendant, and I 
do not think that this consideration can 
be held to outweigh the other considera- 
tions that go against him, Substantial 
justice is, in my opinion, dore by the 
decision of the lower Covrt, 


_I would, therefore, dismiss the appeal | 


with costs. 

. Coyajee, J.— On October 2, 1919, the 
defendant (now appellant) entered into 
an agreement in writing, Exhibit B to self 
the immoveable property therein describ- 
ed to the plaintiff-respondent for the 
price of. Rs. r,60,001. A sum of 
Rs. 25,000 wes paid by the purchaser as 
“earnest money” and it was agreed 
that “the balance viz., Rupees one lac 
and thirty-five thousand’ and one shall 
be paid on the completion of the pur- 
chase. The purchase was to be complet- 
ed within six months, The vendor agreed 
to deduce at his own cost “a marketable 
title free from all reasonable doubts” 
ahd to “do all such things dnd take auch 
actions and proceedings as may be neces- 
saty for clearing up any defect in such 


title,” and also to “put the purchaser 


in vacant possesssion of the second, third 
and fourth floors of the said heredita- 


- ments and by getting thetenants of the re- 
“mining portion to attora to the purchaser 

(clause x). It was also agreed that “upon 
‘payment of the’ purchase-monev at the 


Claim to specific performance. In mv 
Opinion, he was at liberty to abandon 
it, and this is not a-case which can pro- 
pearly be treated asa repudiation entitling 


the defendant to forfeit the deposit. 
Further the right of the purchaser to 
recover his deposit springs out of breach 
of coritract by the vendor (Halsbury, 
Vol. XXV, Art, 688, page 401) and on the 
finding that there hes been such a breach 
by the defendant the plaintiff is cleatly 
entitled to recover his deposit. 


(9) Mr, Coltman contended that the ` 
' property admittedly belonged to a joint 


sale/of the property by the defendant was 
held up for two years by the suit, and it 
was onlv fair in the circumstances that 
the plaintiff should be deemed to have 
made a final election when he btorght 
his suit for specific performance; for if 


time and in manner aforesaid, the vendor 
and all other persons whom the purchaser 
‘or his attorneys shall consider te be 
necessary parties shall execute a proper 
assignment of the said premises to the 
said purchaser or to such other person 
or persons 8s the purchaser may nomi- 
nate" (clause 4). - | 

At the date of the contract the said 
. Hindu family consisting of four brothers, 
namely, the defendant, Narotam, Nandlal 
and Manilal—the last two beirg then 
"minors. The purchaser, however, had no 
knowledge of these facts, The frrtter 


` relevart histote of the property is thys 
. Stated by the Trial Judge: “The orsin- 
-al lease of the property was taken from 
';the Improvement Trust. by one. Lcck. 

manji Nootbhoy, He agreed fo assign 


he: had not treated the contract as srb- 
sisting, the defendant coùld have sold 
the property 'to'- some other. party. 
Ifthe defendant’s.conduct had been free 
ite blame, there: would no doubt be 
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his right..to Karsandas Kalidas and his 
brother Narotam Kalidas in March 1911 
for Rs. 46,500. The lease which was not’ 
then eXecuted in favour of Lookm@anji 
was ultimately executed by the 'Lrustces 
of the Improvement Trust directly in 
favour of and in the name of Karsandas 
Kalidas 4, e. the defendant, only on Octo- 
ber 17, 19117,” 

The main question for determination is, 
whether, on the facts of this particular 
case, the purchaser is entitled 10 the re 
turn of the deposit money Rs. 25,000, 
or whether the vendor should be permit- 
ted to retain it? 

The evidence bearing on this question 
is documentary. It consists, with afew 
exceptions, of letters which have passed 
between the parties. The correspondence 
began soon after the contract, and was 
kept up until this suit was brought (Nov- 
ember 12, 7020) and it continued even 
thereafter. Theconclusionsto which this 
evidence Jeads me are: 

(r) Throughout the period intervening 
between the date of the contract and the 
date of filing the plaint, the plaintiff had 
continually been pressing ior completion 
of the sale. 

(2) As for the defendant, he appatently 
entertained the hopeof making a still better 
bargain, He wanted to gain time, and was 
therefore anxious On the one hand to keep 
the plaintiff to his promise. On the other 
hand:he did all he could up to the time 
this suit was brought, to delay from 
time to time the fulfilment of the 
contract, The difficulties arising from 
thefact of his brothers having an interest 
in the property were held in reserve to 
serve as an excuse for backing out of 
the contract in the event of his being 
able to finda higher price elsewhere, 

(3) There was such a protracted 
default on the part of the vendor as to 
give the purchaser the right to say-that 
ihe vendor had refused to perform his 
patt of the contract. 

* Soon after the contract, the plaintiff 
applied for and obtained the sanction of 
the Impxovement Trust Board to the 
proposed assignment of tle lease in his 
favour. By clause 3 of thecontract, how- 
ever, it was the veudor's duty to secure 
it. Plaintiff sent a draft assignment 


£ 


to the defendant for his arprowal, It 
was not: returned. On February 4, 1020, 
Messrs, Mehta, Dalpattam and Lalji, as 
attorneys of the vendor’s brothers; wrote 
to the plaintiff as follows: 

“We undestand that our- client's brother 
Mr. Karsandas Kalidas has contracted 
to sell the above-mentioned property to 
your client, This is, therefore, to give 
your client notice that the said property: 
belongs jointly to the said Karsandas 
Kalidas and our clients although the lease. 
from the Improvement Trust was taken 
in the name of Mr. Karsandas Kalidas 
forthe sake of convenience, If your 
client completes the purchase notwith- 
standing this notice he will do so at his 
own risk, 

“We have, therefore, to request you 
to let us know if your client after this 
intimation desires to complete the pur- 
chase in which case we have instructions: 
to take proceedings to restrain. the 
sale.” 

On the same day plaintiff’s attorneys: 
sent a copy of it to defendant's: 
attorney. and asked:  ''please let 
us know by to-morrow evening what: 
your client has to say in this matter,” 
It is found by the lower Court—and the 
finding is not challenged here—that until 
this date tke pleintiff had no know- 
ledge of the defendant's brothers’ 
being interested in the property, No 
teply was given, and plaintiff's attorneys 
wrote again on February 2:—"By the 
reason of your client's studied silérce, 
our client is led to believe that your 
Client has put up, his brothers to make a: 
false claim with a view to delay the 
completion of the sale.” On Februaty ro, 
defendant's attorney wrote denying any 
desire to delay completion, and added: “As 
regards the claim made by my: client's 
brothers” the fact is that they. are-all joint 
with: my client and the: property was 
erected out of joint’ family funds: and! 


the lease was taken in my client's. name. 


as the eldest member 0f the family, 
The 
brothers is 


conveyance.” On the next day the plaint- 
iffs attorneys- called for “the names .of 
all your client's brothers...and if any 


"it 


attitude taken up by my: client's 
unreasonable and I have. 
this day written to them to join in:the 


w 
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of your client's brothers...are minors, 
-we shall thank you to let us know 
accordingly.” This apparently had re- 
ference to clause 4 of the contract. 
Another letter of the same date con- 
tains the plaintiff's complaint that ‘Neither 
in kacha nor in the pucca agreement 
for sale any ment:on is made of the 
alleged jointness of your client and his 
brothers, nor was the fact (if a fact it 
is) even mentioned or information as 
to it conveyed to our clients.” On 
February 19, the ‘detendant’s attorney 
wrote: ‘So far as my client understands 
his brother is willing to sign the con- 
veyance,” and added that the plaintiff 
knew all along that the defendant was 
a member of a joint Hindu family. 
Plaintiff replied on the same day denying 
this and inquiring whether the minor 
brothars would be made parties to the 
conveyance and whether the defendant 
was prepared to obtain an order from 
the Court permitting him to convey the 
minors’ interests, On March 8, plaintiffs 
attorneys wrote: “Your client has been 
observing a studious silence regarding 
all our letters in this matter, Please 
note that unless your client makes out 
a marketable titleand gets all the neces- 
Saty persons joined in the conveyance 
by the second proximo our client will 
proceed in the matter," The second pro- 
ximo has reference to the termination of 
the six months' period allowed by the 
contract, On March 24, the defendant's 
attorney replied that he had addressed 
a letter to Messrs, Mehta, Dalpatram 
and Taiji to obtain the necessary order 
from the Court as regards the minors’ 
interests. Plaintiff's attorneys wrote on 
the saine day, stating that that could 
mot abate their client's anxiety, for what 
he really wanted was speedy completion 
of the matter which was being un- 
necessarily ‘delayed. The six months’ 
period having expired, plaintiffs attotneys 
wrote as follows on april 6:— 


"Notwithstanding our repeated reminders 
your client has not answered our 
client's queries nor has he made out” a 
Marketable title as contracted nor have 
you asjyet returned the drait assignment 


i 
t+ + 


duly appreved. 


"Our clients moneys atelying idleand 
please note that our client will charge 
at I2 per cent. per annum On the balance 
of the consideration money. 

"We also require your client to make 
out a marketable title and to execute 
a proper assignment to our client as 
provided by the agreement for sale on or 
before the 29th instant. Please note 
that in default our client will without 
further intimation file the necessary suit 
against your client." 

On April 15, plaintiff's attorneys called 
for the papers for obtaining the Court's 
order for perusal, and added that “this 
is of course without prejudice to..our 
letter of the 6th instant.” The drait 
petition being supplied, plaintifis attorneys 
wrote on April ro: 

“The petition does not comply with 
any of the material requirements of law 
nor does it place before the Covrt the 
materials on a consideration of which 
the Court may ma an Order..It is 
evident that your client's desire is to 
get out of the bargain and ior that pur- 
pose he has all along suppressed the 
facts from our client, has tailed to give 
the necessary information..and has now 
hit upon the plan of presenting to the Court 
a petition disclosingscarcely any material 
fact so as to make it probable that the 
Court should not grant the order and 
then to make an excuse of it for non- 
completion ..Our client has received a good 
oifer for the property and he insists upon 
completion oi the sale,” 

The petition is Exhibit E: read by 
the light of the defendant's conduet 
it is fairly open to this criticism, I 
agtee with my learned brother when he 
observes that the circumstances of the 
case strongly suggest a collusion between 
the defendant and his brother Narotam 
whose opposition is evidenced by Ex- 
hibit F. Thus in June 1920 the defendant 
was unable, andin my opinionalso un- 
willing, to complete the sale. In these 
circumstances, on June 22, the plaintiff . 
Offered to buy the defendant's own 
interest on certain terms; but the offer was 
rejected as “absurd.” The plaintiff'then 
adopted the course which I think he was 
periectly justified in doing. On June 28 
he allowed the defendant one week's 
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time within which to completethe sale 
iuaking time ot the essence of the con- 
tra.t. The time so allowed expired on 
July;5: On the 6th, the defendant took 
up à , different attitude he alleged | that 
he. was 
family and as such was entitled to sell 
the property «n behalf of all the members 
and git wás unnecessary to obtain ihe 
Court's order with regard tothe minors’ 
interests. No attempt was made to justify 
this: position either in the lower Covrt 
or before us, Moreover the position dis- 
regards the clear provisions ofthefoutth 
clause of the contract, More 
followed. On July 21, the defendant's 
attorney wrote: "Please let me know if 


you ha ve acceptedthetit]e.' The reply was: ` 
“It is no use pretending ignorance of our 'i 


client's contentions a sto your client's title 
.to the property. We see no reason why 
you should be ignoring all the previous 
correspondence in the connection. Please 
jet us know what your client has done 
rezarding our client’s requirements as to 
‘his title to the property,  betore you 
ask us whether our client has accepted 
the title.” Plaintifi’s letter of the 24th 


isto the same efect and reminds the 


defendant that he had failed to obtain 
the Court's sanction to the proposed 
sale In the opinion of the learned 
Trial Judge, with which I agree, the 


further correspondence shews that the > 


defendant was anxious to sell the prop- 
' erty to some other purchaser, but was 
" waiting to see what ‘steps the plaintif 

was goingto take, On August 30, plaint- 
“if gave a warning to the detendant 
“against dealing with the 
any manner' ard intimated that draft 
plaint was ready. Some more letters 
tollowed. As I understand them, the 
plaintiff was anxious to make it clear 
that it was not he who was repudiating: 
the contract but that there was a pro- 

tracted default on the’ part of the defend- 
apt. 

The plaint was filed on November 12, 
1920. [t was thereby alleged that the 


' defendapt had deliberately contrived to 
' recede from the contract by putting up’ 


his adult brother to resist its completion 
and by failing to make a genuine effort 
to secure the Court's permission to i 
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the manager of the joint Hindu.‘ 
default 


letters 


‘said minors (the 


this attempt 


roperty in. 


convey the minors’ interests, Plainti£ 
Claimed specific’ performance of the con- 
tract. In the alternative’ he claimed (I) 
a 16titin of his deposit, (2) costs of investi- 
‘gation of title, and (3) a sum of Rs. 40,600 

‘as damages ior the defendant's wiltul 
in carrying out the said agree- 
ment and consequent breach ‘oi the con- 
tract," With this third item we are no 


longer Concerned, ' 


About this time, events weré happening 


, Which were beyond the contiol oi these 
‘litigants, but which, by the time the 


case was set down for hearing ir 
December 1922, induced themio recon- 
sider their respectivé positions. As the 
learned Judge observes: “The contro- 
vetsy between the parties trom timeto 
time has changed with the market value 
of the property and even the form it 
has taken at the hearing is duelargely to 
the fluctuations i in the mar ket value of the 
pioperty.'' 

On March ro, 1921, thé defendant 
applied to the Court to appoint him 
guardian of the property of one of the 
other having then 
reached his age of majority) and to 
authorize him to convey his interést also. 
A perusal or his ‘petition, Exiibit G, 
clearly shews a real attempt on his part 
to ‘secure a favourable ‘order—which 
indeed was made on March 12. This 
indeed is the first real endeavour made 
by the defendant, to carry out the con- 
tract. made on October 2, 1919. But 
was made nearly four 
months after ihe plaint was filed. ‘Lhe 
petition, Exhibit G, may becompared— 
contrasted rather—with the earlier ‘ore, 
Exhibit E. On April 22,  defendent's 
attorney wrote to the - plaintiffs: “We 
fai] to understand your client’ sobject in 
proceeding with this suit as our client 
is willing to convey the property and 
has as a matter of fact obtained the 
necessary Judge's Order authorizing him 
to ‘complete the sale on behalf of his 
minor brother?’ Qn ` April 25, plaint- 
iffs attorneys replied; “Belong your 
client’ would object to ‘our client pro- 
ceeding with the suit’ we ‘shell thank 
you to let us know to which of the | 

-- claimed in the pleint your elient 

"willing to submit "And on ty 
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6th May this reply was amplified by 
making it clear that the plaintiff would 
insist on claiming compensation, 

In his written statement, declared on 
“August 20, 1927, reference is made to 
the Judgejs order obtained on March 12 ; 
the d fendant deciares that he is ready 
and willipg to complete the sale. 

The learned Trial Judge has heid that 


at the date of the contract plaintiff | 


had no knowledge that other persons 
besides this defendant hadan interest in 


the property; that defendant was guilty’ 


of a breach of the conttact; that in 
November r920 when the plaint was filed 
the plaintiff hada clear cause of action; 
that plaintiff had not kept the contract 
alive up to the day of hearing ; that in 
the peculiar circumstances ot this case, 
ia the exercise of his judicial discretion, 
he would not force specific performance 
oa the plaintif; and that the plaintiff 
was entitled to the deposit and to 
costs incidental to the investigation of 
title. 

“In my opinion he has teachedthe right 
conclusions, ` 

Tha nature of a deposit is thus ex- 
plained by Cotton, L. J. 
(13): 

“The deposit; as I understand it, and 
using the words of Lord Justice James, 
‘is a guarantee that the contract ‘shall 
be pertormed. If the sale goes on,....it 
goes in part payment of the purchase- 
mowey for wich it is deposited but if 
on th: default: of the purchaser the 
‘contract goes off, that ig to say, if he 
re yudiates the contract, then....he can 
have no tight to recover the deposit. 

"I do not say that in all cases where 
this Court would refuse specific perform- 
ance, the vendor ought to be entitled to 
‘retain the deposit. It may well be that 
there may be cicuustances which would 
justify this Court in declining, and which 
would require the Court, according to its 
ordinary rules to refuse, to order specific 
performance, in which it could not 
be said that the purchaser had repu- 
diated the, coatract, or that he had 


(tg) (188 
1055; 50 là 


a7 Ch. D. 89 at 


4 578i E. W. R. 2; 48 » P, 775. 
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entirely putanend to it so as to enable 


"the vendor to retain the deposit. In oicer 


to enable the vendor so to act, in my 


opinion there must beacts on the part of 


the purchaser which rot only amount to 
delay sufficient to deprive him of the 
equitableremedy of specific performarce, 
but which would make his conduct amount 
to a repudiation on his part oi the contract,” 

In the present case the contract is silent 
as to what should happen tothe deposit 
money in case the contract goes off. Upon 
the special facts of this case I do not see 
any reason for refusing the plaintiff's 
claim to recover this deposit, ard for al- 
lowing thedefendant to retain it. From 
first to last, from the date of the contract 
up to the institution of this sut, the 
plaintiff had been making a continuous a nd 
pressing demand tor completion of the sale. 
The defendant on the other hard was do ng 
all he could to delay and even to defeat 


“it; he wasin my opinionclearly guiliy of 


default, 

It is true, the parties did rot by the 
terms of their agreement make time of 
the essence of the contract, But in such 
a case, if unnecessary delay is created 
by one party the other has a right to limit 
a reasonable time within which the con- 
tract should be petiected by the other: 
Taylor v. Brown (14) Accordingly the 
plaintiff expressly made time of the esserce 
of the contiact by his letter of June 28, 
1920. Butit is urged that the time so 
allowed was only One week, and that it 
was, therelore, too sbort. What is a 
teasOnable time must depend upon the facts 
of each particular case. The question of 
reasonableness of notce should be con- 
sideted with reference to the past attitude 
of the parties. Ordinarily, one week's time 
would be too short; in the circumstances 
of this case 1t was not, THe contract 
allowed the parties six months for com- 
pletion of the sale. Even though time 
was not of the essence of the contract, it 
was clearly the duty of the vendo: to begin 
making some progress towards fulfilment 
of the contract, Hehad no right to ex- 
pect the purchaser to wait an indefinite 
time, The detendant here did nothing be- 
yond causing Unnecessary delay: he was 


(14) (1839) 2 Beav. 180; 9 I. 8.) Ch. 
5o R. R. Sd 483. Re 11,9 T We 3). Ch. 13g 
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both unable and unwilling to fulfil the 
co.tract, and his inability was of his own 
making. The first genuine effort he me de 
to fulfil hiscontract was in March 1921, 
and that was nearly four months aiter the 
plaint was filed In considering the ques- 
tion of sufficiency of time, hispast conduct 
is relevant, As observed by Lord Parker 
of Waddington in Stickney v. Keeble (8): 
"In considering whether the time so limit- 
ed is a reasonable tine the Court will 
consider all the circumstances of the case, 
No doubt whatremains tobe done at the 
date of the noticeis of importance, but it 15 
by no means the only relevant fact. The 
factthat the purchaser has continually 
been pressing for completion, or has before 
given similar notices which he has waived, 
or that itis specially important to hun to 
obtain early completion, are equally rele- 
vantfacts,” In my opinion, therefore, there 
was a breach onthe part of the defendant, 
at any tate, on July 5, 1920, if not earlier. 
On July 6, he, as I have endeavoured to 
point out, took up a different attitude, 
which, moreover, he has made noattempt 
tojustify. The further letters which passed 
between the parties do not, in my opinion, 
amount to a waiver of objection on the 
part ‘of the plaintiff. In his letters oi 
july 22 and 24 he was referring to the 
provisions contained in the fourth clause 
of the contract, and he warned the def end- 
ant not to.ignore “all the previous corres- 
potidencein this connection," and here- 
minded the defendant that " he had tailed 
to-obtain the Court's sanction to the pro- 
posed sale." By his plaint he claimed 
damages for defendant's 'wilul deiault 
in carrying out the said agreement and 
consequent breach of contract. This posi- 
tion he has done nothing to give up. In my 
opinion, therefore, the learned Judge was 
right in awerding tothe plaintiff by way 
of damages all costs incurred by him in 
consequence of the failure on the part of 
the defendant to perform the contract in 
time I also hold that he was right in 
permitting the plaintiff to recover the 
deposit money. 
It was contended on belialf of the defend- 
ant that the plaintiff, having at the 
hearing of thesuit abandoned his claim to 
ecific performance, was not entitled to 
à return of the deposit money The plaint- 


Av opm 


tes 


iff, however, had not claimed specific 
performance alone. The claim to damages 
and to a return of the deposit was expressly 
madeintheplaint. It wasthe defendant's 
non-performance or bteach of thecontract 
which gave riseto the suit. The plaint 
sets out all the necessary facts bearing on 
both these reliefs. It was competent to 
him to make those claims. And, as shown 
in the judgment of my learned brother, it 
was equally competentto him atthe hear- 
ing to abandon any part of his claim 
(O. XXIII, r. x, Code of Civil Procedure). 
The interval of time betweenthe date of 
the contract and the date of hearing was 
over three years. Plaintiff wasin no sense 
responsible for this delay. Under the 
stress of circumstances, as explained by 
the lower Court, the plaintiff abandoned 
his claim to specific performance, he had 
done nothing tokeep the contract alive 
in the sensethatthe defendant who was 
himselfin default became entitled to say 
that if for any reason the claimto specific 
performance was either abandoned or 
disallowed, the plaintiff should not be 
permitted to recover the deposit. More- 
over, the jurisdiction to decree specific 
performance ofa contract is discretionary, 
and the Court is not bound to grantsuch 
relief (section 22, Specific Relief Act), And 
if, while disallowing specific performance, 
the Court finds that the plaintiff is entitl- 
edtoa remedy, it is competent to the 
Court to award the appropriate remedy. 
Here the learned Judge observes that in 
the exercise of his discretion he would 
not—on the special facts of this cdse—have 
forced specific performance on the plaintiff; 
he would have disallowed it, not because 
of any fault ofthe plaintiff but because it 
would enureto the benefit ofthe defendant 
who was definitely unable or unwillng to 
fulfil the contract before thesuit was filed. 
Tagree then thatto permitthe defendant 
to retain this deposit cr part payment 
would be to permit him to take advantage 
ot his own default. ; ; 
The appeal, therefore, fails. 


Z, Be Appeal dismissed, 
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PARASBRAN V, GOPAL RAMCHANDRA. 


NAGPUR JUDICIAL COMMIS SIONER'S 
COURT. 
CRIMINAL REVISION No. 184-B oF 1923. 
November 3, 1923. 
Present:—Mr. Prideaux, A.J. C. 


- PARASHRAM—Party No. II —APPLIGANT. 


VEVSUS 
GOPAL RAMCHANDRA AND OTHERS— 
_ Party No, I—NON-APPLICANTS, 
Criminal Procedure Code (Act V of 1898), 
8. 147-—~ Jurisdiciion — Preliminary order— Ad- 
dion of applicants— Revision. 

. Unless there are specialcircumstances giving 
tise to an apprehension of the breach of the peace, 
there is no jurisdiction to make an order under 
se von 147, Criminal Procedure Code. (p. 290, col. 


The bringing of new applicants on record 
after the preliminary order in proceedings under 
section 147, Criminal Procedure Code, is passed, is 
undesirable but itis a mere irregularity which 
does not vitiate the proceedings. [p. 290, col. 1.] 

It is not usualfora High Court to interferein 
revisSon with the discretion of the Magistrate who 
has passed an orderunder section 147, Criminal 
Procedure Code, unless itis made without juris- 
diction or if the Magistrate has not followed 
m icu which has been laid down. [p. 290, 
Col. I. 


Revision against an order of the Magis- 
trate, First Class, Akola, in Miscellaneous 
Criminal Case No. 9 of 1923, dated the 
zoth April 19 3. 

Messrs. A.V. Khare, M.B. Niyogi 
and D. V. Pingle, for the Applicant, 
Mr. G. G. Hatwalne, for the 

Applicants, 

ORDER.—A large number of the in- 
habitants of Akola petitioned the Deputy 
Commissioner of that District complaining 
that P. Q. Joglekar of that town had 
_ Stopped the public from taking water 
from the two wells situated in S. 
No. 9 of Sukhapur, a part of skola. 
The Tahsildar was told to enquire into 
the matter, and he did so, and found 
that Joglekar had sold water from the 
two wells to the Sir Hukumchand . Mills 
and, therefore, stopped the public from 
taking water from those wells, and came 
to the .conclusion that the wells were 
public property, and suggested that under 
section 133 of the Criminal Procedure 
Code, action be taken. The report passed 
to the Deputy Commissioner as District 
Magistrate, who eventually sent to the 
Sub-Divisional Magistrate for proceedings 
te be !nitiated under sections 133 or 147 
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of the Criminal Procedure Code. The 
Magistrate took the statements of five of 
the signatories to the application as one 
statement, and they spoke to Joglekar 
preventing the persons who signed the 
application from using the wells, and 10 
the likelihood of the breach of the peace 
if any of them went to take water there. 
Upon this on 5th July 1922 a preliminary 
order was passed, and other persons were 
joined as applicants on 17th August 1922, 
but no new written statements were taken. 
from them, and eventually the case 
resulted in an order under section 147 
of the Criminal Procedure Code in which. 
it was stated that party No. I, 4. e., the 
signatories to the application had a right 
of using the wells for a very long period. 
and that such right was being exercised 
by them within three months of -+ the’ 
institution of these proceedings, and 
further that there exists a dispute cón-: 
cerning the use of the wells which is’ 
likely to occasion breach of the peace. 
It was further directed that party No. I 
be restored to their right of using the 
two wells and Joglekar was forbidden 
from obstructing them in the use of the 
wells. The order was to remain in force 
until and unless some other competent 
Court held otherwise. Against that order 
the present application in revision has 
been filed. 

It is contended here that there was 
no likelihood of a breach of the peace 
and that the order under section 147 
was, therefore, wrong. It seems to me’ 
that if the public have from a very 
long series of years used and have been ` 
allowed to use the water of certain 
wells, whether the wells be public or 
private, and have been allowed to make 
use of them as a matter of right, and 
then if certain person claims ownership 
forbids the tse of the wells, there is 
every probability of a breach of the: 
peace. Il am referred to Dhanput Singh. 
v. ChhaiterPut Singh (x), Kali Kissen’ 
Tagore v. Anund Chunder Roy (2), Anesh 
Mollah v. Ejaharuddi Mollah (3): and 


* 


C. 513; to Ind. Dec. (N. $:) 348. 
C. 557; 12 Ind. Dec. (N. $.) 370. 
C, 446; 5 C. W. N. 428. 
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Twlaram Sao v.: Bheoram (4). It can be water from the wells; Lut there is no 
accepted as correct that unless there necessity for him to do so. A suit 


ate special circumstances giving rise 
to an apprehension of the breach of 
the peace, there is no jurisdiction io 
make an order under section 147, Criminal 
Procedure Code. But it seems to me 
that the special circumstances which 
justify the apprehension of the Magis- 
trate exist in the present case. In this 
connection it is also stated that the 
public cannot acquire ownership of im- 
moveable property by prescription: see 
Ussan Kasim Sait v. Secretary of State 
for India in Council (5). What can be 
proved in these cases is actual grant, 
or dedication, if direct evidencé of one 
is available, or to be presumed, in cases 
where stich evidence is not available; 
and in the latter case evidence of enjoy- 
ment is reievent and goes far towards 
supporting the inference that a grant or 
«dedication, which is lost, at some time 
was made. 

An objection,is taken to the. bringing 
0f new applicants on record on the 17th 
August 1922. Of course it is undesirable, 
but still at the most it is merely an 
irregularity which does not vitiate the 
‘proceedings, There seems to me no doubt, 
taking the evidence of both sides to- 
gether, that the case is a profer one 
for enqsiry under section 147, and the 
evidence does support the finding that 
‘the wells bad been used within three 
months of the institution of the pro- 
ceedings. The conditions precedent to 
the application of the section exist, and 
it is not usual for a High Court to 
interfere with the discretion of the 
Magistrate in these cases unless the order 
is made without jurisdiction, or if the 
Magistrate has not followed the procedure 
laid down. Under the circtimstancs of the 
‘present case, the Magistrate is Tight in 
‘taking the action he did, 

Itis contended for the applicant that 
it would. be impossible for him to sue in 
a Civil ‘Court a number of: the Akola 
public for a declaration that each of 
such persons has no tight to use the 


Ce Ide 42455 


(2 74 ind. Cas. 25; " M. L. J. 035; 17 L. 
NV. 610; (1923) M. W N. 315; (1923) A . R. RA 
624, : 
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brought against the signatories of the 
petition that started these proceedings 
would suffice. Whether the wells cre 
public or private, there seems to be’ no 
rea sona ble doubt that the public living. e 
in their vicinity have for a large number 
of years used these wells, and I: think 
the applicant has been rightly referzed to 
Civil Court to establish the fact of his 
alleged solè enjoyment. i 

With these remarks I dismiss this appli- 
cation, 

Application T 
G, R. D, 


MADRAS HIGH COURT. 
CRIMINAL REVISION CasE No. 508 
OF 1923, 
(CRIMINAL REVISION PETITION NO. 400 

OF 1922). ; 

December 13, 1923. 
Present;.—Mr. Justice Odgers. 

In ve P.C. PERUMAL, alias CHELLAPERU- 

MAT,—ACCUSED —PETITIONER, 

Criminal Procedure Code (Act V of 1898), s. 540 
—Court-witness —Discretion—. Power of Court. 

It is not improper for a Court to call a Court- 
witness under section 540, Criminal Procedure 
Code, after the case for prosecution and de- 
fence has been closed. 

Although a Court has to exercise proper 
discretion. in calling Court-witnesses, the terms 
of section 540 are extremely wide and the Court 
may at any stage of any inquiry, trial or other 
proceedings summon any person as a Court-wit- 
ness if his evidence appears to it essential to the 
jast decision of the Ip. 292, col. x.] 

Empress of India v. “Balen eni Doss, 14 
C. 245; 7 Ind. Dec. (N. 8.) 163 and Natabar Ghose 
v. AdyaNath Biswas, 75 Ind. Cas. 541; 37 C. L. 
J. 4153.27 C. W. N. 675; (1923) A. I. R. (C.) 690} 
24 Cr. L. J. 957, distinguished. 

Petition, under sections 435 end 439. of 
the Code of Criminal Procedure, 1898; 
praying the High Court to revise the judg- 
ment of the Court of the, Sub-Divisional 
Magistrate, ‘I'tichinopoly, in Criminal 


Appeai No. x of 1923 preferred against the 


P.C. PERUMAL, In Ye. 


judgment of the Court of the ‘Lown Second 
Class Magistrate, '"[richinopoly, in C, C. 
Ne. 668 of 1922. 

Messrs. S. Subsamanta Iyar and A. 6. 
Srinivasa Atyar, for the Petitioner, 

Mr, V. L, Ethtvaj, for Public Prosecutor, 
forthe Crown. 

ORDER.— In this case the accused was 
charged under sections .342, 323 and 
379, Indian Penal Code, in that atabout 5 
O'clock on the evening of the 18th Nov- 
ember 1922, he bound the complainant to 
a tree, snatched away his loin cloth and 
the towel he had on the upper part of 
his body andthe two rupees that he had 
in the folds of his loin cloth. He was 
acquitted under section 379 but convicted 
under sections 342 and 323. The con- 
viction was upheld by the Sub-Divisional 
Magistrate. Mr. $S. Subramania Ajyar 
for the accused presents three points for 
consideration. He says, first, that there 
is good and sufficient alibi evidence that 
the accused who wasemployedas a Building 
Sub-Inspector in the Loco Scherne, Golden 
Rock 8. I. Ry., Trichinopoly was at work 
there.on that day and not at the place 
where the offence is said to have been 
committed which isagreedto be about seven 
miles distant, The second point is that 
the Court improperly called a Court-witness 
after the case of each side had been 
closed; and the third point is that the 
Court had no jurisdiction to try the case 
at all as the offence really amounted to 
robbery and, therefore was only coznis- 
able by a First Class Magistrate. 

With regard to the first point the First 
Court d'sbelieved the alibi evidence and 
thelower Appellate Court says: 

“The lower Court also disbelieved the 
alibi evidence of defence witnesses Nos. I, 2 
and 4 as the appellant did net mention 
a word about it in his long statement” 
and proceeds to confirm the conviction. I 
have allowed the learned  Vakil, as 1 
thought it was a case which needs some 
examination, to take me through the 
evidence of the alibi witnesses, The first 
alibi witness D, W. No. r says that the 
accused was at the work spot in the 
office until.5 P. M. on the date in ques- 
tion. Heand the accused apparently left 
the work together and went to Trichinopo- 
ly Junction by train together. He is a 
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fellow workman with the accused. Heand 
the accused work in one and the same 
section under the Sub-Divisional Officer, 
andthe Head Draftsman in the witness’s 
Office is the maternal uncle of the eccused. 
Further the witness states from memory 
and not from any official record that the 
accuse? worked with him until 5 P. m., on 
the 18th November. I am not prepared 
to say that this witnesscan be trusted to 
establish the alibi of the accused. To 
bagin with he is indirectly interested and 
again he only relies on his memory. With 
regard to D. W. No. 2 he firststated that 
he did not know where the accused was 
working on the 18th November, However, 
he speaks to his having met the accused 
on the Golden Rock platform at 5-30 
that evening. ‘This man is a draftsman. 
Although his office does not work on the 
Penultimate Saturday, he says he specially 
worked on the r8th November, though 
there is no record to show that he did. 
I cannot believe this man in any way. 
D. W. No. 3 was not relied on by Mr. Sub- 
ramania Iyar because he saysthat no such 
occurrence as is charged occured at all. I 
am not prepared to believe that D. W. 
N>. 4 produces a diary of the accused. He 
is a clerkin the Railway Executive 
Bigineer’s Office. The diary was made up on 
the 2and Novemberandthe complaint was 
made ou the r8th, The diary is made up 
by the accused himself, and] must say I 
am unable to rely on that in any shape or 
form. I am of opinion that the alibi evi- 
dence was sufficiently considered by thelower 
Court, and having considered it myself, I 
fiid it does not establish an alibiin favour 
of the accused. 

With regard to the second point, the 
Court-witness wascalled under section 540, 
Criminal Procedure Code, when both the 
prosecution and the defence evidence had 
ben closed. Bat neither the prosecution 
nor th» defence had called Kambarasam- 
pettai Petimana Muthirian who is men- 
tioned as second witnessin the complaint, 
of Nachiar Ammal, who is the boy's (com- 
plainaut's) mother. It is true that this 
witness is not mentioned in the list put 
in by tbe Po'ice in the chareesheet 
wich contains the names of seven witnesses 
of whom five were called, The Magistrate, 
acting under section 540, the terma of 
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which are extremely wide, called him, as 
a Court-witness and apparently relied on 
his evidence. Two cases are auoted for 
the defence to show that this witness 
ought not to have been called. The first 
is Empress of India v. Kaltprosonno Doss 
(i) where a Single Judge of the Calcutta 
High Court refused to exercise his powers 
under section 540 on the ground that 
there was no matter necessitating enquiry 
or question to be cleared up and the 
witness proposed to be called was not ore 
on whose testimony the Court could. place 
confidence, Here the Magistrate apparent- 
ty thought there wasa matter to be cleared 
up asit appeared that this witness could 
corroborate the prosecution witness as to 
the occurrence On the 18th November. 
The other ease quoted, I may state that 
no Madtas case has been quoted, was 
Natabar Ghose v. Adyu Nath Biswas (2). 
That was a protracted hearing by the 
Special Deputy Magistrate lasting for 
a outten mouthsand after the case had 
been posted: for judgment two witnesses 
Were examined before tke Magistrate 
under section 540. I consider that thet 
was an exceptional case, and although it 
is true that proper discretion has to be 
exefcised’ under section 540, still the 
. terms of the section are extremely wice 
and any Court may atany stage of any 
enquiry, trial, or other proceedings, sum- 
mon any persón 9s a witness if his evi- 
dence appears to it essential to the just 


decision. of the case. There is no ground. 


for assuming here that the Magistrate did 
not think that the evidence of this man 
might be of importance one way. or the 
other, either to support the prosecution cr 
to destroy the prosecution theory. 

“The third point is that there was no 
theft but robbery. I am quite unable to 
accede to this proposition. The Magis- 
trate has found that the rezson why the 
boy was tied up was to punish him for 
having thrown stones in the street. It is 
quite unteasonable to. suppose that the 
accused meant to rob the boy of his cloth 
and two tupees. It is quite unnecessary 


(D x4 C. 245 7 Ind. Dec. (N. S.) 163; 
(zy «'75..I1nd. Cas. 
; WENG 6753 (1923) A. I. R. (C.):690; 24 Cr. L. 


541; 37 C. L. J. 415; 27 
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that a man should have to tie up a, small 


boy inorder to take his cloth from him; 
so thatthe object of tying up the boy was 


not theft at all. Therefore, the offencé of 
robbery was not committed: The boy 
was tied up to punish him and then the 
cloth was taken away from him tc put 
him to shameand two rupees were found 
in thecloth. It has been found that the 
accused did not take the two rupees. -In 
fact the accused was not guilty of theft at 
all. I find these three points against tle 
petitionerand dismiss the criminal revisicn 
case. 


V. N. V. Rivision case dismissed. . 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. T 
CRIMINAL APPEAL NO. 70-B OF 1023. 
October29, 16023 "^ | ^ 
Present;— Mr, Kinkhede, A, J.G... 
GANPAT— ACCUSED— APPELLANT 
vef Sus Ma 
,  EMPEROR-—RESPONDENT. ^ . J| 
Penal Code ( Act KL Vof 1860), s. 302 —Culpáble 
homicidE— Intention ov — hmowledge——Statement of 
witness in Police inuestigation—Statement vetracted 
before Committing Magistrate and Sessions Judge 
— Evidential value. e s i 
Itis not saf to rely upon a statement made 
by a witness before the Police during the investi- 
gation but retracted before the, Committing Megis- 
trate and the Sessions Judge. [p.-293, col. 2] * 
Dal Singh v. Emperor, 39 Ind. Cas. 311; 13 NeL. \ 
R. 100; 15 A. L. J. 475; x P. L. W. 661; 19 Bom. 
L. R. 510; 21 C. W. N. 818; 26 C. I; J. 133; 67 
W. 71; 22 M. L. T..31; (1917) M. W. N. 522; 18 
Cr. L. J. 471; 86 L. J. P. 140; 33 M. L. J. 5553344 - 
C.876; 11 Bur. L.T. 54; 44. I.A. 137 (P. C.) relied 
upon. i EA 
The offence of culpable homicide  presüpposts 
anintention or knowledge oflikelihood of causing 
death. The intention must be directed either 
deliberately to putting an end to human life or to 
some act which to the knowledge of the accused 
is likely to eventuate in the putting an end to 
human life. The knowledge must have. refer- 
ence to the particular circumstances in- which the 
accused is placed and the intention demanded. 
by the section must- stand im  somie relation ` 
ta the person who is alive.. [p. 295, eol. 2.] 
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Appeal against the decision of the 
Sessions Judge, East Berar, smraoti, in 
Sessions Trial No.9 of 1923, deted the 
13th July 1923. 

- Mr. N. G.: Sarkar, R. B., for the Appel 
- lant. 
. Mr. G, P. Dick, for the Crown. 


JUDGMENT.—The accused Ganpat is 
the father of the deceased Rangu, a 
. girl of 24 years of age, who wasbotn 
‘to him from his first wife, Gangu, who 
"was divorced by Lim on 24th March 
.1923, by a registered deed of that date 
on receipt of Rs. 500 cash. By the term 
-of. the agteement he was to have the 
custody. of the girl, In fact he insisted 
on having the girl and refused the 
temptation of receiving Rs. 200 to part 
with the girl's custody (P. W. No. 13). 
Accordingly he brought her over to his 
place of residence and she lived with 
him and his pet wife Soni. Owing to 
her tender age she occasionally remem- 
-bered her absent mother and used to 
cryand the accused issaid to have beaten 
her cruellv on thataccount several times, 


His neighbours (P, W. No.12, P.W.. 
‘No. 13 and P. W. No. 14) say that 
they saw the accused beating the girl 


on: other occasions and heard the girl 
screaming aloud in consequence of the 
beating. The last such occasion was on 
8tn May 1023. 

2. In the evening of that day the 
girl is said to have been 
beaten aad dashed away by the accused 
in consequence of which she died at 
night. The dead body was early next 
morning buried in a grave dug by P. 
W. No. 8, Bhurusha. It was afterwards 
exhumed from the grave and examined 
by the  Sub-Assistant Surgeon, Morsi 
(P.W. No. 13) on i1th May 1923. His 
opinion as embodied in Exhibit P-4 and 
P-5 was that the death was caused by 
fracture of the skull. The exect location 
of tpe fracture will be seen from the 
diagram slip attached to Exhibit P-8. 

. The accused was consequently arrested 
on the. I2th.early morning. After some 
_ further investigation and seizure of Certain 
articles of evidence the accused was put 
ou his tfial before a Sub-Divisional 
Magistrate who committed him to the 
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Sessions under section 302, Indian Penal 
Code, on the 6th of June 1923. 

3. The Sessions Judge held the trial 
with the help of Assessors and came 
to tke conclusion that the accused was 
guilty of having committed an offence 
of culpable homicide not amounting to 
murder by causing the death of big 
daughter and he thought that the act 
Gone wassuch as tbe accused knew was 
likely tocause death but that as he 
had no intention: to cause death, he 
Sentenced him to five years’ rigorous im- 
prisonment. 

The Assessors although unanimous in 
their opinion that the accused was not 
guilty differed as to tke cause of death; 
while according to one, it was due 
to accidental fall, the other thought that 
the girl was dashed by the accused in 
a fit of anger but that. the accused 
had no intention to cause death of the 
girl. The Sessions Judge, however, did not 
see his way toacquit the accused. There- 
fore the accused Las now presented .this 
appeal against the conviction urging that 
he was not guilty but that the -death 
was caused by an attack of the cow in 


the evening. According to him the 
witnesses lave given evidence out -of 
animosity against him. He urged that 


it was very unlikely that he would kill 
his own daughter. 

“4. A perusal of the reeord shows that 
the prosecution have based their story 
upona statement made by Musammat 
Soni (P.W. No. II), in the course of the 
Police investigation, to the effect that 
the girl was beaten and dashed to the 
ground by the accused and that she 
died subsequently. 

In the course of. his argument, Mr; 
Dick, Bar-at Law who appeared for the 
Crown conceded, and I think very 
rightly, that as  Soni did not stick 
befote tie Committing Magistrate and 
in the Sessions Court to her former 
statement to the Police and said that 
she made the statement under Police 
threat. it was not safe to rely on such 
retracted statement of this witnéss. He 


.very frankly admitted that there was 


no other evidence on record to show 
that any of the witnesses saw the 
accused dashing the gizl.on the ground, 
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The position, therefore, is that if Soni’s 
evidence is excluded from consideration 
as I think it ought to be, [See Dal 
Singh v. Emperor (1)] there is no direct 
evidence to prove that the accused 
dashed the girl on the ground and thereby 
caused her death. There is also no evidence 
to show that the accused beat the girl 
onthe head. It is, therefore, contended 
on behalf of the accuSed. that as the 
Sessions Judge was principally influenced 
by the evidence of, Soni, the whole 
judgment is Vitieted and the conviction 
is, therefore, not sustainable. It was 
also pointed Out that the other evidence, 
even if believed, when scrutinised, Te- 
duces itself dio evidence of corporal 
chastisement of the girl by her father, 
which as some of the prosecution witnesses 
themselves characterise is not unusual. 
At any rateit does not appear that 
it wes so very harsh as to lead to the 
necessary conclusion that ihe accused 
knew, when he beat her last on 8th May 
1923 that death would ensue instantane- 
ously or after some hours, from that 
beating. The subsequent conduct of the 
accused of burying the dead body with 
the help of Manba and Bharusha early 
morning, did not, it was urged, bring 
the guilt home to him either. ‘There 
was nothing unusual in that, because 
it is common experience that in the 
ease of desth of infants you do not 
send for neighbours and friends to 
accompany you to the burial ground. 
The accused’s contradictory versions, (1) 
to the Police that some days beforeher 
death the girl climbed upon a heap of 
wood and had a fall therefrom and 
she died of some injuries feceived on 
the temples and the headin consequence 
of the fall and (2) to the villagers who 
questioned him that the gir died of 
illness, whether true of false, were, it 
is argued, not necessarily inconsistent 
with the last statement that his cow 
struck the girl while she was standing 


(1) 39 Ind. Cas. 311; 13 N. L. R. 100; 15 A. L. J. 
475; 1 P.L, W. 661; 19 Bom. L. R. 510; 21 C. W. N. 
$18; 26 C. L. J. 13; 6 L. W. 71; 22 M. L. T. 31; 
(1917) M. W, N. 522; 18 Cr. L. J. 471; 86 L. J. P. 
140; 33 M. L. J. 555; 44 C. 876; 11 Bur, L. T. 54; 
44 L A. 137 (P. C). 
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in a door and that she fell on some 
stones lying there. That this is likely to 


have caused the iracture of the skull is 
clear from the evidence cf the Sub- 


Assistant Surgeon (see his depositon as 
P. W. No. 13 before Committing Magis- 
trate). Every one of these causes may 
have contributed towards the untimely 
end of the girl’s life. My attention is 
also drawn to the fact that the accused 
as also his pet wife, Soni, entertained 
affection fcr her, and, therefore, the act 
complained of could not be said to be 
an act done with the intention to cause 
death or with the knowledge that he 
was likely by such an act to cause 
death. The accused has stated in his 
memorandum of appeal that several 
people saw the cow striking her head 
against the head of the girl Lut rot a 
single witness has been examined by 
the accused: on this point. His next 
complaint is that h's cvidence was not 
taken, This also is not attempted to be 
supported by the learned  Pleader who 
appeared for him before me. In the 
absence of any evidence on the side of 
the accused I am not prepared to accept 
any of tke three theories advanced as 
baving been the direct cause of the 
girls death. But with that I am not 
concetned. What I have to see is whetker 
the prosecution has been stccess{ul in 
establishing the story set up by it. 


5. P. W. No. 4 says he and one Sheikh 
Gulab and  Dhonde while passing in 
the evening along the public road that 
runs by the accused’s house, saw the 
accused beating the child with h's fists 
and that he had also a small stick in 
his hand. He was actually beating the 
child near the door of his horse, He 
says he and his companions remonstrated 
with the accused, and asked him why 
he was beating the child. The :ccused 
paid no attention to him and so they 
all went away. He says in cross-ex- 
amination that the accused struck the 
girl with his fist, that the girl was 
standing and was crying and that the 
girl remained standing even after tke 
blow. He admits every one beats his 
children. The stick in the hand of the 
accused was a thin bamboo stick. He 


- 


‘witness’s testimony. 


'does not seem to be 
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did not konw whether the girl was ill 
when the accused was beating her ‘cr 
not. There is to corroboration to this 
Pandurang, witness 
No. 12 for the prosecution, says accused 
used to beat his daughter often. While 
he was sleeping in the angan about ro 
P.M. che heard the accused’s daughter 
ctying and the sound of the beating. 
The gitl began to scream and the accused 
told her to keep yuiet. After a time 
the crying stopped. He did not think 
it wasanything unusual asthis happened 
often. The next morning he heard that 
the girl had died. He had seen the 
gitl playing in the compound, that after- 
noon about 4 P. M, He heard two sounds 
of blows. He says the time was night 
and not evening. Here again we find 
a ‘very material discrepancy which 
detracts from the truth of the version 
given by the prosecution, P.W., No. ro, 
Mukaji barber, is another witness who 
says the accused went to his house to 
Tequest him to come to his house at 
night, that heasked him why he called 
him and where be wanted him to go 
and he says he was told by the accused 
that his daughter was dead. On being 
asked how she died he replied he had 
beaten hér and “she happened to die” 
This evidence is attempted to be given 
to prove an admission of guilt by the 
accused that the beating was the im- 
mediate cause of death. The witness is 
a barber; it was not necessary forthe 
aécused to seek his help. He  deposes 
that the wife objected to the dead body 
being buried in the compound and it 
appears the accvsad could not bury the 
dead body in the night. This evidence 
quite convincing. 
This is all the evidence of beating cr 
admission about beating. It does not 
to my mind prove clearly that the 
girl’s death resulted from tke beating. 
At the same time I cannot ignore the 
fact that there is no evidence to show 
that the accused had actually struck 
the girl on any vital parts; much less 
on the héad. The Sessions Judge while 
recording evidence cf witnesses who 
spoke of the blows by fists and of the 
beating by stick cught to have located 
particular parti. or parts of the body 
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where the blows were given or the 
stick fell in their presence. f 

6. Under these circumstances I differ 
from the Sessions Judge in thinking 
that the act of the beating, if any, was 
not (?) done by the accused with intention 


to cause, or with knowledge that it 
will cause death either instantaneously 


or within a few tours. The offence of 
culpable homicide presupposes an inten- 
tion or knowledge of likelihcod of cause 
ing death. ‘The intention must be directed 
either deliberately to putting an end to 
human life. or to come act which to 
the knewledge of the accused is likely 
to eventuate in the putting an end to 
human life. The knowledge must have 
reference to the particular circumstances 
in which the accused is placed andthe 
intention demanded by the section must 
stand in some relation to the person 
who is alive, Ratanlal’s Law of Crimes, 
gih Edition, page 614. 

. I am not, therefore, prepared to 
uphold the conviction or the sentence 
pronounced by the Sessions Judge. Even 
if the witnesses be believed when they 
speak of the accused having beaten the 
girl, I do not think that in view of the 
witnesses’ own version about tke beat- 
ing being nothing more than usual 
chastisement of a child by his parents, 
the accused can be considered to have 
committed any offence; technically it would 
not amount to anything more than simple 
hurt, The accused has already been 
in Jail for ell this timeand I think 
that is qute sufficient. I, therefore, order 
that hebe at once setat liberty, 

C.R. D, Conviction set aside, 
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CRIMINAL APPLICATION No. Ico 
OF 1923. 
October 9, 1923. " 
. Present C— Mr. Wazir Hasan, A. T. C. 
BINDRA-—ACCUSED-—ÁPPLICANT 
Yyersus 
Musammat BHAGWANTA—COMPLAINANY 
—OPPOSITE PARTY. 
. Criminal Procedure Code. (Act V- of 1898), ss; 
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624^ 435, 436—JDismissal of summons case for de- 
fauli— Acquittal Second complaint on same facis 
_ — Jurisdiction. 


otder subsisted and was not set aside.on 
revision. They, therefore, dismissed the 


Where a complaint under section 447, Penal 
Code, is dismissed for default of appearance 
of the complainant, the order must be taken to 
have been passed under section 247, Criminal 
Procedure Code, though the latter section is 
neither mentioned nor is the orderin terms of that 


second complaint, Musammat Bhagwanta 
was aggrieved with this order of the 
Magistrates. She filed an application to 
the District Magistrate of Gonda tnder 
section 435 of the Code of Criminal 


Procedure, praying that the order of 
the Magistrates be set aside and an 
order directing further inquiry be passed. 
The Icarned District Megistrate has ac- 
cepted that application and directed that 
the complaint may be inquired into, 
The application before me impugnes the 
legality of the order of the learned 


section. 
Such an order as the above is tantamount to an 
_acquittal and the D strict Magistrate has no juris- 
diction either under section 435, or under any 
' other section of the Code to set it aside. 
The powers of a District Magistrate directing 
further enquiry into any complaint ate limited 
_to the cases mentioned undersection 436 of the 
.Code and'an order passed under section 247 of 
the Code does notfall within the purview of that 


section. 


Application against an order of the Dis- 


. trict Magistrate, Gonda, dated the r6th 
. June 1923, reversing that of the Honorary 
Bench Magistrate, Second Class, Gonda, 
dated the 19th April 1923. 

Mr. P. C. Gupta, for the Applicant. 


JUDGMENT.—One Méusammat Bhag- 
“wanta fileda complaint on the 20th August 
.1922 before a Bench of Honorary Magis- 
trates, exercising jurisdiction in the town 
of Gonda, against six persons including 
the present applicant, Bindra. In this 
complaint tbe accused were primarily 
charged with an offence under section 
447 of the Indian Penal Code alleged to 
have been committed by them on the 
26th August 1922. The Magistrates took 
cognizance of this complaint and issued 
summons to Bindra according to tke 
provisions of the law. On the 28th 
December 1922 tbe case was taken up 
for hearing by the learned Magistrates, 
The complainant was absent but Bindra 
was present on that date. In consequence 
of this the complaint was dismissed for 
default in prosecution and consigned to 
records. On the saine date Musammai 
Bhagwanta again filed a complaint against 
five persons including Bindra, the appli- 
cant, before the same Magistrates. This 
.complaint was substantially founded on 
the same facts which were the basis of 

the .previous complaint, On the igth 
april 1923 the Magistrate decided that 
the secoud complaint was not maintain- 
able in view of the order passed in respect 
of the first complaint so long as that 


Magistrate. 


I am ot opinion that the application 
must be allowed, ‘The original complaint 
of Musammat Bhagwanta disclosed a 
simmons case and the order of the 
Bench of the Honorary Magistrates, dis- 
missing the complaint for default in 
prosecution, must be taken tohave been 
passed under section «47 of the Code of 
Criminal Procedure. Unfortunately that 
order neither mentions section 247 of the 
Code, as one undet which it was passed, 
nor it is in terms of that section. This, 
however, cannot stop the application of 
that section to the facts of the case. 
The order of dismissal for default was, 
therefore, tantamount to an order of 
acquittal as one contemplated by tke 
provisions of that section, ‘Lhe learned 
District Magistrate seems to have acted 
under section 435 Of the Code of Crimi- 
nal Procedure. That section gave him 
jurisdiction merely to call ior and ex- 
amine the record of the case for the 
purpose of satisfying himself as to the 
correctness, legality or propriety of the 
finding or otder passed therein. He bed 
no jurisdiction either under that section 
or Under any Other section of the Code 
to set asidean Order of acquittal passid 
by a Court of competent jurisdiction 
under section 247 of the same Code. 
His powers of directing further inquiry 
into any complaint are limited to the 
cases mentioned in section 436 of the 
Code. An order passed under section 247 
of the Code does not fall within the pur- 
view of section 436. 

I, therefore, accept the application and 
set aside the order of the learned 
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District Magistrate dated the 16th June 
1923. 


G. H: Application accepted. 


MADRAS HIGH COURT. 
CRIMINAL MISCELLANEOUS PETITION 
NO, 374 OF 1923. 

“December 3, 1923. 
Present:—Mr. Justice Odgers and 
Mr. Justice Wallace. 
NATARAJA PILI,AI— PETITIONER 
VErSUS 
RANGASWAMY PILLAI AND OTHERS— 
- —-COUNTER-PETITIONERS — RESPONDENTS, 
Criminal Procedure Code (Act XVIII of 
1923), s. 195—Criminal Procedure Code (Act 
V of 1898), s. 195 (6)—-Sanction to prosecute— 
Sanction proceedings under amending Act—Petition 
to set aside order revoking sanction— Appeal under 
old <Act--Interpretation of Statutes—Procedure 
Law, alteration of—Retrospective effeci— Appeal, 
right of, sf affected. 
A High Court cannot entertain sanction pro- 
ceedings under the Criminal Procedure Code, 


as amended by Act XVIIIof 1923. Therefore, a. 


petition to set aside an order (passed undet the 
old Act of 1898) revoking an order for sanction 
to prosecute -does not lie to a High Court. 
fp. 298, col. 1.) 

Section 195 (6) of the Criminal Procedure 
Code, 1898, did not give a right of appeal. 
[p. 298, col.:.] 

The amendment of section 195 of the Criminal 
Procedure Code, 1898, by Act XVIII of 1923, 
has effected only an alteration in procedure. 
[p. 297, col.2.] 

Per Odgers, J.—A new procedure affects by- 
gone transactions and alterations in procedure 
are always retrospective. [p. 297, col 2.] 

Gardner v. Lucas, (1878) 3 A. C. 582 at p. 603, 

relied upon. 
' Where the right of appeal is given by law a 
suitor cannot be deprived of that right, in a 
pending action, by an alteration of the law. [p. 
293, col. r.] 

C ionial Sugar Refining Co. v. Irving, (1905) 
A. C. 369; 74 L J. P. C. 775 92 Ln T. 738; 2x T. 
L R 513, relied upon. | 
; Petition praying that in the circum- 
stances stated therein the High Court 
will be pleased to set aside the order, 
dated the 24th April 1923, of the Court 
of the Additional District Megistrate, 


Tanjore, in Criminal Miscellaneous Peti- 


tion No. 17 of 1923, revoking the sanction 
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accorded for the prosectition of the re- 


spondents herein by the order of the 
Court of the Sub-Divisional Magistrate, 


Tanjore, in M. C. No, 48 of 1921. 
Mr. K. S. Jayarama Atyar, for the 
Petitioner, 
Mr. V.L. Ethtraj, for Public Prosecutor, 
for the Crown. 


Mr. A. V. Viswanatha Sastri, 


for 
spondents Nos. 1 te 3. 


Res 


ORDER. 


Odgers, J.—This is an application to 
set aside the order of the Additional 
District Magistrate of Tanjore wherein he 
revoked the sanction to prosecute the 
respondents granted by the Sub-Di visional 
Magistrate of Tanjore. The application 
is under section 195 of the Criminal 
Procedure Code which has been amended 
by Act XVIII of r923. The old section 
allowed applications to be made by a 
private patty. This has now been abolish- 
ed by the amended section and no Court 
can take cognizance of any offence punish- 
able under sections 172. to 188 of the 
Indian Penal Code, except on the 
complaint in writing of the public servant 
concerned, etc., or of the Court when 
stich offence is alleged to have been com- 
mitted in, or in relation to any proceed- 
ing in that Court. Mr. A. V. Viswanatha 
Sastriar, who appears for the respondents; 
takes more then one preliminary objection. 
We have only heard him so far on 
one, and that is the question whether 
sanction proceedings can now be enter- 
tained under the Criminal Procedure Code 
as amended. Mr, Viswanatha Sastriar 
maintains that this is not an appeal 
under section 195, Criminal Procedure 
Code, and that the amendment of that 
section has effected an alteration in 
procedure. Now it is settled law that 
new procedure affects bygone transactions 
and alterations in procedure are always 
retrospective [Gardner v. Lucas (1).] It ig 
conceded by Mr. K. S. Jayarama Aiyar 
for the petitioner that if this isa matter 
of procedure, the contention of the other 
sideis correct. Mr. Jayarama Aliyar, how- 


(x) (1878) 3 A. C. 582 at p; 6031 
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ever, contends that there is a right of 
appeal given under section 195, Criminal 
Procedure Code, itself and this section is 
self-contained and independent of, or 
additional to, any other rightof appeal 
given by the Code. Jf this is an appeal 
than the fight of appeal inhered inthe 
parties at the time the original applica- 
tion for sanction was Made, which was 
on or before the 8th December 1921, for 
it is clear law that you cannot deprive 
a suitor of a tight ina pending action 
of an appeal to a superior Tribunal which 
belonged to him as > of right ([Colontal 
Sugar Refining Co. v. Irving (2)] so that, 
if this isan appeal, we can hear the 
notice; if this is not an appeal, but a 
mere matter of procedure, then altera- 
tions in procedure being retrospective, 
we are not at liberty to entertain it. 
That this is not an appeal under the 
ordinary appellate’ chapters of the Code 
Chapters XXXIand XXXII is clear from 
the rulingin Bapuv. Bapu (3). That was 
a decision of the Full Bench where the 
Court said they were not prepared to 
dissent from the conclusion arrived at by 
the Full Bench in Muihuswami Mudalt v. 
Veent Chetti (4). They added “we 
think, however, the power conferred upon 
this Court by section 195 (6), Criminal 
Procedute Code, is not a part of the 
appellate and revisional jurisd:ct’on of this 
Court conferred by Chapters XX XI and 
XXXII of the Code of Criminal Procedure. 
It is a special power conferred by section 
193 (6), Criminal Procedure Code. They 
decided that when the Judges are equal- 
ly divided on a question under section 
I95 the matter is governed by section 
36 of the Letters Patent and not by 
section 429 or 439 of the Criminal Proce- 
dure Code. ‘The bearing of this case on 
the case in Muthuswami Mudali v. Veené 
Chetti (4) will be considered in a moment. 
Meantime it is instructive to refer to 
the opinions of the Referring Judges te- 


(a). (1905) A: C. 369; 74 14 J P C 77i 92 L: 
T. 738; 21 T. I. R. 513. 

(3) I4 Ind Cas 305; 39 M 750; x1 M L. T: 
367; (1912) M W. N 499; 22 M.L. J 419; 13 
Cr Ll. J. 20 3 


: 9 
(4) 30 M.382; 2.M. IL. T. 239; 17 M. L. J 266; 
6 Cr. L J. 102, 
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cause, In the first instance there were 
differing judgments and also an order of 
reference to the Full Bench, in all of 
which the matter was considered in some 
detail. Sundara Aiyar, J., in his first 
opinion held that clauses 6 and 7 of 
section 193, Crimjnal Procedure Code, 
do not provide in tems that an appeal 
lies from anorder granting or refusing sanc- 
tion, nor does Chapter XXXI, relating to 
appeals, provide that an appeal shall lie 
from such an order, that the power of 
the superior Court under these clauses is 
similar to what it possesses in appeals 
and that the seme may be said of the 
pewers of the High Court in proceedings 
in revision. As to the language of section 
429, Criminal Procedure Code, the learned 
Judge was of opinion that the language 
referring to the powers of a Court of Appeal 
under section 107, Criminal Procedure Code, 
was employed ‘“‘only kecause it is the 
Court to which aa appeal lies from the 
decisions of the Court granting the sarction 
that has got power torevoke a szrciion or 
to give a sanction refused by an inferior 
Court.” Spencer,J., also held that there was 
no rule of Jaw which subjects afplications 
made under the special provisiors of 
Section I¢5, Criminal Procedure Code, 10 
the periods of limitation contained in the 
Limitation Act. The leained Judges, 
therefore, in their first judgment both 
concurred that an application under section 
165 (6), Crminal Procedure Code, cannot 
strictly be regarded as an appeal. To 
come to the Full Bench decision in 
Muihuswami Mudali v. Veemi Chetti (4) 
that case decided that the right of eppeal 
conferred by section 195, (6), Criminal 
Procedure Code as read with sub- 
clause 7is not restricted to a right of 
appeal to the Appellate Court to which the 
Court of first instace is immediately 
subordinate. It alsodecided that a revoca- 
tion of a sanction is a refusal of a sanction 
in the saine way as 4n order confirming a 
grant of a sanction isa giving of a sanction 
for the purposes ofthe section. Muthswammd 
Mudal v. Veent Chetti (4) followed 
Palaniappa Chetii v. Annamalai Chetii (5) 
where it was held that “under sub-sec- 
tion (6) a petition by -way of 
27 M 223; 14 M ; I Cr : 321 
2 Wir dA a g oy S 
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appeal lies to the High Court in 
every case in which a Civil or a Criminal 
Court subordinate to it within the 
meaning of sub-section 7 (a) gives, Or 
refuses a sanction whether in respect 
of an offence committed before it or in 
respect of one committed before a Court 
subcrdinate to it, and in the latter case, 
whether it gives a sanction refused Ly 
the Subordinate Court or revokes a 
sanction accorded by such Court. In 
all these three cases it is to be 
noted that the main question befcre 
the Court was, put shortly, whether 
there was one right of appeal Or more 
than one, and what Palaniappa Chetii v. 
Annamalai Chetti (5) and — Muthuswami 
Mudali v. Veend Chetti (4) decided is that 
in sucha case there is more than one 
right of appeal. This is the point on 
which Babu v. Bapu (3) confirmed 
Muthuswamt Mudah v. Veent Chetti (4). 
A; stated above Bapu v. Bapu (3) 
went further and held that the power 
conferred by section 195 (6), Criminal Pro- 
cedure Code, is not part of the appellate 
and reVisional jurisdiction conferred by 
Chapters XXXI and XXXII, Crimiral 
Procedure Code. Section 404, Criminal 
Procedure Code says that: “ No appeal 
shall lie from any judgment or order 
, „except as provided for by this Code." 
It is, therefore, necessary in my opinion 
to find a distinct and definite right of 
appeal given by section 195, Criminal Pro- 
cedure Code, itself before it can te as- 
sumed that any sucb right of appeal 
exists, Now, stib-section 6 says that “any 
sanction....may be revoked or granted by 
any authority -to which the authority 
giving or refusing it is subordinate etc." 
The wording itself seems to point to an 
original refusal of an original grant by 
the High Court as a superior authority 
itself. Sadasiva Aiyar, J., in In ve 
Gaddam Penchulu Reddi (6) says that ihe 
power given by section 195 (6) of the 
Criminal] Procedure Code to the superior 
“ authority "is a specific statutory power. 
Though it is usual to eall the application 


(6) 48 Ind Cas. 890; 42 M. 96 at p 100; 35 
M. L. J: 686; 20 Cr. I. J. 90; (1918) M. W.N. 
08; 9 I. W., 237. 
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to the superior authority a petition of 
appeal, the learned Judge doubted whether 
it could be called an appeal, and in 
In re Subbasari (7) the samelearned Judge 
was inclined to hold that the applica- 
tion to the Appellate Court te Tevoke or 
grant a sanction granted or refused is 
not an appeal, butan original appl caticn, 
In Pubie Prosecutor v. Raver Untihri (8) 
it was said that a confirmation of sanc- 
tion by the Appellate Court is eqvivalent 
to a fresh grant of sanction by that 
Court. No doubt, section 439, Criminal 
Procedure Code, in speaking cf the High 
Court's powers of revision, confers on 
the Court any of the powers conferred on 
a Court of Appeal by sections 195 etc. 
But, I am of opinion, which I think is 
supported by authority quoted above, 
that the “Court of Appeal” referred to 
is only a designation of the superior 
authority to which application for revoca- 
tion or grant is to be made. Further, 
it wil be noted that s:ction 429, Criminal 
Procedure Code, which provides for a 
difference of opinion between Judges com- 
posing the Court of Appeal is not con- 
fined to appeals under Chapter XXXI, 
whereas secíion428 (1), Criminal Procedure 
Code deals with appeals under “this 
Chapter." 'This distinction is important in 
Telation to the decision in Bapu v. Bapu (3) 
which held that clause 36 of the Letters 
Patent appli«d and not section 429, Crimi- 
nal Procedure Code, on a difterence of 
opinion between the Judges composing 
the superior Court to which application 
is made under section 195 (6), Criminal 
Procedure Code.: Further I am of opinion 
that the alterations nade by the amend- 
ments to the Code are merely alterations 
of procedure. Prosecutions for varicus 
offences committed in relation to fro» 
ceedings before public servants or Corrts 
ate still punishable but those proceedings 
are to be initiated on complaints either 
of the public servantsor the Couris con- 
cerned themselves and not on the applica- 
tion for sanction te prosecute by a private 


(7) 61 Ind Cas 228; 44 M 47; 12 L. W. 605; 
Cr. L 2 


2 e ol 372. 
(8) 24 Ind. Cas 145; 26 M. L J. 511; 15 M, 
l. T. 403; 15 Cr. L. J. 409. 


300 INDIAN 


NATARAJA PILLAY V, RANGASWAMY PILLAI. 


party. The public servant or Court will still 
generally be set in motion by the party 
aggrieved though of course it will be 
open to either to take proceedings suo 
moit. 

Bor these reasons I am of opinion that 
no appeal is provided for in the Code 
under section 195, Criminal Procedure Code 
and further that the amendments made 
affect only procedure. We have, therefore, 
since the amendment nc power to enter- 
tain this petition, which must be dis- 
missed. 


Wallace, J.—This is a petition to set aside 
an order of the Additional District Magis- 
trate, Tanjore, revoking the sanction 
granted. by the Sub-Divisional Magistrate, 
Tanjore, for the prosecution of the res- 
pondents for an offence under section 188, 
Indian Penal Code. 

A preliminary legal point is raised 
by the respondents, namely that, since 
the new amended Criminal Procedure Code 
has abolished such sanctions and s nce that 
is now thelaw in force in this case, this 
petition does not lie, The petitioner rejoins 
that the right 1o move this Court for 
sanction is of the nature of a substantive 
right, such as a right of appeal which 
cannot be taken away by any alteration 
of the processual law. I think the res- 
pondents’ contention must be upheld for 
two reasons; first that there is no sub- 
stantive Tight now taken away; and 
the right conferred by the old section 195 
(6) of the Criminal Procedure Code is 
not a rightin the nature of a rigFt of 
appeal; “and secondly, to comply with 
the petitioner’s request and grant a 
sanction now, would bea futile proceed- 
ing since no Court can now take cogniz- 
ance of complaints under any such sanc- 
tion. 

To take the first point the sub- 
stantive tight which the petitioner pos- 
sesses is the rightof setting up a crimi- 
nal prosecution in train against a party 
who bas committed a breach of en order 
under section 144, Criminal Erocedtire Code. 
The necessary preliminary under the old 
section x95 (1) to such a prosecution was 
the obtainine by the party of a sanction or 
the presentation of a complaint by a public 
servant named therein. Now the method 


CASES, [bes a 


of proceeding by first obtaining a sauce 
tion has been abolished. Clearly thechange 
is a change in the processual law and does 
not deprive petitioner of his substantive 
right to set the Criminal Law in motion. 
The petitioner still has a method under the 
new procedure for setting the law in 
motion, since he may apply to the publie 
servant, of any authority to whom that 
public servant is subordinate to present 
a complaint. 
Such an application as is now before 
us is not defined anywhere in the old 
Criminal Procedure Code as an appeal; 
not do any provisions of Chapter XXXI 
extend to it. "The petitioner points out 
that under section 439, old Criminal Pro- 
cedure Coda, it was laid down that the High 
Court may in proceeding under that sec- 
tion exercise any of the rights conferred 
on “a Court of Appeal" by sections 105 
etc., which seems to imply that section 
I95 confers some powers of the nature of 
appellate powers on a süperior Court and 
the omission of Seciion I95 in the. new 
section 439 emphasises the fact that the 
phrase “Court of Appeal” as hitherto 
used had reference to the powers conferred 
on Courts in the matter of sanctions 
now abolished. However the question 
whether in taking proceedings under the 
old section 195 (6), this Court is a Court 
of Appeal has been fully discussed in the 
Full Bench case of this Court reported as 
Bapu v. Bapu (3) which lays down that 
the power exercised under the old section 
195 (6) is neither an appellate nor a 


revisional power but a special power, 
The previous  rulings of this Court 
which used the words ''appeal" end 


“appellate Couit” with tefererce 10 these 
powers, for example, [n re Paree 
Kunhammad (9); Inre Muthukudam Pillat 
(ro); Palantappa Chetty v. Annamalat 
Chetti (3), Muthuswamt Muda? v. Veent 
Chetti (4), Jamna Das vw. Sabapathy 
Chetti (x) must, thereicre, be taken to 
have been using these words loosely and 
not with strict technical accuracy. Sec- 
tion 439 also indicates plainly enough 


(9) 26 M. 116; 2 Weir 189 

(10) 26 M. 190; 2 Weir 200. 

(11) 12 Ind. Cas. 521; 36 M. 138; to M. IL: 
T. 278; (1911) 2 M. W. N. 259; 21 M,L. J: 
1074; 12 Cr. L. J. 545. 
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that the powers of this Court as a Court 
ef Appeal under the old section 195 (6) 
ate to be found. in that section alone 
and are limited to the terms of that 
section. It is significant that there was 
no Other section which laid down that 
the powers of the High Court under the 
old section 195 (6), Criminal Procedure 
Code, consisted of any of the towers 
which were under the old sections 423, 
426, 427 and.428, the other sections 
" quoted in 
Another significant fact is that nowhere 
was any period of limitation fixed for 
petitions: under ‘section 195 (6) whereas 
a fegular right of appeal has always a 
defined period fixed within which it must 
be exercised. Old section 195 (6) to my 
mind indicates that in a case like 
the present, the power of the Court as 
a “Court of Appeal", to adopt the 
phraseology of old section 439, is limited 
to gfanting a sanction refused by the 
lower Appellate Court, which sanction 
is a fresh sanction and is nota revival 
of restiscitation of the original sanction 
granted by the orizinal Court which had 
been -tevOked by the lower Appellate 
Court, No reportable case controverting 
this view has been quotedto us. There 
is no reported case in this Presi- 
dency, so- far as I know, which e, g., 
lays down that ‘when a sanction has 
been. granted and revoked and again 
granted, the six months are to date 
from “the date of the original grant as 
if that had been resuscitated. The case 
reported as In re Muthukudam Pillai 
(ro) is not in point as there the 
Original sanction ‘had never been inter- 
feted with. 

The same result will be obtained 
by considering the matter from another 
point.of view. Assuming, without deciding, 
petitioner’s contention that for the pur- 
poses of à petition under old section 195 
'(6) the District Magistrate as a public 
servant is within the meaning of section 
193 (1) subordinate to this Court, it is 
clear that petitioner might have applied 
in the first instance in this Court forthe 
sanction he now seeks. It follows that 
his right to move this Court does not 
depend On thére being in existence an order 
against him against which he con “appeal,’! 


section 439 conferred on it. 


Such right as wasgiven him by the sec-: 
tion was a right to apply to this Court 
for a sanction, irrespective of what had 
happened to similar application in any 
Court subordinate to this Court. 

For ,the above reasons I hold that 
petitioner's right to apply tor a sanctiun 


is purely a matter of processual law and ` 


not a right of the nature of a right of 
appeal. 
As to the second point, it rests on 


petitioner's contention that thegrar^ of ` 
this Court will restore the ` 


sanction by 
sanction of the Original Court so as to 
enable the prosecution already instituted 


on that sanction to continue from where - 


it left off when the sanction was revok- 
ed; that 
of sanction has not destroyed the sanc- 
tion but merely holds it iu abeyance if 


and while an appeal is pending, The — 


petitioner goes further and contends that, 
since the Criminal Procedure Code does 
not contemplate a case once begun ending 
merely because a requisite sanction had 


not been obtained or because the sanc- | 


tion on which itwas instituted has been 
tevoked, no subsequent discovery of 
absence Of sanctionor revocation of sanc- 
tion can interfere with its jurisdiction, 
Such a position, I must hold to te un- 
tenable, since it would imply that the 


right to have a sanction revoked would ` 
complaint based . 


be quite futile, if a 
on a sanction had already been put in, 


since on this theory any subsequent 


IeVocation would not affect the jurisdic- 
tion of the Court to proceed with the 
tria! of the complaint already filed. The 
petitioner appeals to section 537 of the 
Criminal Procedure Code for his position; 
but it does not really help him since 
that section has no application to cases 
under trial when it is discovered that 


n0 sanction exists orthat the sanction ` 


given has been revoked. Obviously the 
Court has power to discharge or acquit 
an -accused pefson Of a charge which 
requires previous sanction if, in the 
course of the trial and before judgment: 
is pronounced, it is brought to its notice 
that no sanction has been obtained, and 


“1 can see no difference between such a 


case and a case where the sanction on 
which the tral is proceeding bas been 


is, in his view, the revocation . 
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set aside during the trial, Revocation of 
a sanction must have some legaleffect 
and can only imply, to my mind, that 
the prosecution started under the senc- 
tion can proceed no further and has come 
to an end. 

For reasons, already given, I have 
held that the petitioner can now ask 
and is now asking this Courtonly to grant 
a fresh sanction and that this is not a 
petition of appeal against, or à petition 
to tevise, any order of the lower Court, 
and for reasons now given I hold that 
the original sanction given has by the 
revocation been swept away for ever and 
cannot be revived by any order on this 
petition. ; 

The new Criminal Procedure Code 
has abolisbed the right to present such 
a petition and this petition must be 
heard vnder the existing processual law. 
That law now torbids any prosecution 
being instituted merely upon a sanctlon 
granted to a' private party. It follows 
then that even if this Court does grant 
the petitioner the sanction that he 
geeks, stich a sanction would be of no 
avail for instituting any prosecution; and 
this is an additional reason for refusing 
to gtant the petitioner the sanction which 
he seeks, since to grant it would be a 
metely empty formal proceeding of no 
use whatever to the potitioner, | 

As I have already  potnted out 
the petitioner is not left without a remedy 
since it is still open to him to move 
the authority to whom the Additional 
District Magistrate is subordinete withi: 
the meaning of section 195 (1) to present 
a complaint on which the respondents 
may be prosecuted fortheir disobedience 
of the order passed by the original public 
servant, | 

I, therefore, agree that the peti 
tionet’s petition is not maintainable and 
must be dismissed. 

V, N. V. 


Ss. D, Petition dismissed. 
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DUDH JUDICIAL COMMISSIONER'S 
COURT. 


CRIMINAL APPLICATION No. 07 OF 1923. 
November 6, 1923. 

Present: —Mr. Wazir Hasan, A. J.C. 
SITAL DIN AND oTHERs—AccuUSED— 
APPLICANTS 

VEYSUS 
EMPEROR—COMPL, AINANT— 
OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), 


$. Ilo—Substantive offence not proved—Proceedings 
under s. X10, whether proper. 


Where a man has been arrested on a substantive 
Charge (e. g., of dacoity) but released for the reason 
that that charge cannot be sustained, the prose- 
cution under section 110 of the Code of Criminal 
Procedure on the same evidence on which the 
Charge for the substantive offence was founded: 
or on evidence which arises as a natural sequal 
to the Charge of the substantive offence, is not 
desirable. [p. 303, col. 1.j 


Application against an order of the 
District Magistrate, Rai Bareli, dated the 
2ist July 1923, confirming that of the Ma- 
gistrate, Hirst Class, Rai Bareli, dated the 
25th June 1923. 


Mr. H.K. Ghose, for the Applicants. 
The Government Pleader, forthe Crown. 


_ SUDGMENT.—This is an application 
in revision, These applicants have been 
convicted tunder section IIo of the 
Code of Criminal Procedure and each 
has been ordered to furnish two sureties 
in Rs. Ioo each and execute a personal 
bond in Rs. 200 as security for their 
good behavior for a period of one vear. 
The judgment of the Court of first instance 
issofullof details that we are all agreed 
here that the case could ‘be decided with 
reference to that judgment. The whole of 
the evidence produced on behalf of the 
prosecution has been summarised in that 
judgment. Equally well that evidence 
has been set forth wh'ch was produced 
on behalf of the accused. I have gone 
through this judgment carefully and 


cons.dered the resume of evidence stated 
as against the mame of each of tke 


witnesses. I find that there isa great’ 
mixture of admissible and inadmissible 
evidence. Some of this evidence, which 
was inadmissible, has been carefully 
eliminated by the learned Magistrate’ 


í 
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There still remains evidence of the same 
character, on which, to a certain eatent, 
the judgment of the learned Magistrate 
is based, though not wholly, for instance 
reference to the fact that asogainst two of 
the accused there exist history sheets. 
Be that, as it may, there still remains 
‘ample evidence on the record which is 
admissible in law and is enough to 
support the  ofder passed against these 
applicants under section iro of the Code 
of Criminal Procedure, i 
The law on the subject as to what 
is evidence of general repute has so 
repeatedly been considered and stated 
in several rulings of this Court that 14 
will serve no useful purpose to repeat 
.once mole the substance ofthose deci- 
sions. The conviction, therefore, cannot 
be set aside on the ground that itis 
based on purely inadmissible evidence. 
It appears, that these applicants were 
attested on a charge of dacoity, but 
were Teleased under sect on 169 of the 
Code of Criminal Procedure and soon 
after their release, they were arrested to 
stand their trii] under section Iro of 
the Code. Now there are decisions of 
this Court expressing the opinion, that 
where a man has keen arrested on 2 
substantive charge but released for the 
reason that that charge could not be 
sustained, 2 prosecution under section 
iro of the Code of Crim nal Procedure 
on the same evidence on which the 
charge for the substantive offence was 
founded or On evidence which afose as 
a natural sequel to the chatge of the 
substantive offence was not desirable. 
I respectfully say that I agree with 
that op nion.'In this Case, however, 
the evidence in support of the cha:ge 
under section IIo is notonly antecedent 
to the charge for the dacoity as against 
these applicants but is wholly independ- 
ent of it. uM 
It was also urged, that there wes a 
large number of defence witnesses, who 
have been ‘accepted Ly the Court of 
first instance ag futnishing unimpeach- 
. able testimony in respect of the good 
character of the accused. Surely the 
mete fact that the witnesses on the 
side of the defence ate more in number 
than ox the sideof the prosecution can 
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be no found for rejecting the latter in 
favout of the former. It must be the 
quafity of the evidence on which the 
judgment of the Court should befound- 
ed. The evidence of the defence wit- 
nesses, though in some fTespects unim- 
peachable was notaccepted by the Magis- 
trate as sufficient to demolish the evi- 
dence produced on the side of the pro- 
secution and I, sitting here as a Court 
of revision, decline to question the opinion 
of the Court of first instance in lespect 
of sufficiency or insufficiency of evidence. 
The application fails and is dismissed. 


Application dismissed. 


MADRAS HIGH COURT, 
CRIMINAL REVISION CasE No. 382 
OF 1923. 

(CRIMINAL REVISION PETITION No, 286 
OF 1923.) 

November 23, 1923. 
Preseni;—Mr. Justice Venkatasubba Rao. 
In ve CHINNIAH alias ERISHNASWAMI 
NA ID U—Acct'sEp No, I—PETITIONER. 

Madras Towns Nuisances Act (III of 1889), 
s. 6—‘Common gaming house,” what is, 

A common gaming house is one in which a 
large number of persons are invited habitually 
to congregate for the purpose of gaming and 
it makes no difference that the use of the house 
and the gaming therein was limited to the sub- 
scribers and members of the club and that it was 
not open to all persons who might be desirous 
of using the same. [p. 304, col. 1i] 

In ve Srinivasa Chary, x. Weir 917; Jenks v. 
Turpin, (1884) 13 Q. B. D. 505; 53 L. J. M. C; 
161; 50 L. T. 808; 15 Cox C. C. 486; 49 J. P. 
20 and 15 Halbsbury 217, followed. 

Petition, under sections 435 and 439 
of the Code of Cr minal Procedure, 1808, 
praying the High Court to revise the 
judgment of the Court of the First Class, 
Mogistrate, Chittoor Town, in Bench 
Case No, 69 of 1923. 
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CHINNIAH [v Ye. 
Mr. V. Viswanatha Sasiriar, for the 
Petitioner, 
Mr, K. N. Ganapathi, 
Prosecutor, for the Crown, 


for Public 


ORDER. —The offence with which the 
accused is charged is that of keeping a 
commou gaming house, punishable under 
section 6 of Madras Act III of 1859. A 
common gaming house is defined thusin 15 
Halsbury 217: “ It is one in which a 
jarze number of persons are invited 
habitually to congregate for tke purpose 


of - gaming," In Jenks v. Turpin 
(ij Hawkins, J., says:  "Neiher.... 
do I think that it makes any 


difference that the use of the house 
and the gaming therein was lintited 10 
the subscribers and members of theclub 
and that it was not open to all persons 
who might be desitous of using the same. 
If this could be setup as a defence to 
an indictment, any indictment for keep- 
inga common gaming house might be 
defeated." I am willing to accept this 


' statement of the law and I do not 
think that this is at variance with 
that contained in In re Srinivasa Chary 


(2) where the learned Judge Sir Arthur 
Collins, C. J., and Parker, J., observe 
“In the absence of any technical defini- 
tion, the term ‘common gaming house,’ 
must at least imply that the house 
was One used as a Place of public xe- 
so rt," 

‘They do not say what a place ol 
public resort is. and, in the circum- 
stances, I am not prepared to hold that 
the definition given in the Madras case 
is necessarily cpposed to that given in 
the English case and in Halsbury. 

The next question is, has the evidence 
in this case established that the accused 
keeps a gaming house in this sense? 
P. W. No. 3, a dismissed and. dis 
reptitable Police Constable, no doubt 
gays: “The accused is the owner ot 
house. The accused collects the. pool for 
himself for every ‘tune’ or ‘ttn’ for 
the useo his house and for the cost 


(1) (1884) 13 Q. B.D.505; 53 L. J. M. C. 161; 
$o:L. T. 808; 15 Cox C. C. 486; 49 J: P. 20. 
(a) 1 Weir 917. : 
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of the cards, Lhe accused benefits up 
to Rs.i2 a day, never less than Rs. 5 
It is extremely uusafe to act upon the 
uncorroborated testimony of a witness 
of this sort, He admits that he was 
himself taking part in the game and 
then turned aninformer at the request 
of the Police. The only independent 
witness who speaks to the transaction 
from personal knowledge is P. W. No. 4 
and he hopelessly contradicts P. W. 
No. 3, because, according to the former 
the accused was himself a player and 
he took money from the pool whenever be 
happened to be the winner. P. W. 
No. 4's station in life is not such as to 
inspite confidence, and Iam not prepared, 
therefore, to act upon evidence of this 
kind and convict the accused. 

It is somewhat remarkable that the 
Police should have attempted to prove a 
case of this nature by such worthless 
evidence, when, according to them, it 
is a noforious fact that the accused 
keeps a common gaming house, several 
persons have from time to time com- 
plained and the gaming house has been 
kept for about rio years previous to the 
prosecution. 

In the circumstances, I set aside the 
conviction and direct tke fine, if it bas 
been collected, to be refunded to the 
accused. The order as to confiscation is 
also set aside. 


Conwvíciion set aside. 


Vol. y») 
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LAXMAN MANKAR KASAR V. RAVJT DHANSING. 


BOMBAY HIGH COURT. 
SECOND Civil, APPEAL NO. 476 OF 1922, 
July 23, 1923. 

Presènt --—- Sir Lallubhai Shah, KU, 
Acting Chief- Justice, and 
Mr, Justice Coyajee. 
LAXMAN MANKAR KASAR-—PLAINTIFP 
— APPELLANT 
YESUS 
RAVJI DHANSING PATIL— 
DEFENDANT— RESPONDENT. 

Vendor and purchaser—~Sale, oval— Possession 
—Subsequent sale by registered deed—Subsequent 
vendee, whether can eject prior vendee— Transfer of 
Property Act (IV of 1882), s. 54. 

A purchaser of land under an oral sale who has 
paid the consideratioh for’ the sale and has been 
put in possession cannot be ejected by a subse- 
quent purchaser of the property under a register- 
ed sale-deed who takes with notice of the 
Sale in favour of the prior purchaser. It .is 
immaterial that on the date of the suit for eject- 
ment the remedy of the prior purchaser by way 
of specific performance of the contract of sale 
dr cem had become barred: by time. [p. 306, 
‘col. r, 

Venkatesh Damoday v. Mallappa Bhimappa, 
66 Ind. Cas. 868; 46 B. 722; 24 Bom. L. R. 242; 
(1922) A. I. R. (B.) 9, followed. 

Lalchand v. Lakshman, 28 B. 466; 6 Bom. I, 
R. 516, distingüished. 

Bapu Appaji v. Kashinath Sadoba, 39 Ind. 
Cas. 103; 41 B. 438; x9 Bom. L. R. roo (F. B), 
referred to. 


Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Nasik, in Appeal No. 110 of 1921, reversing 
a decree passed by the Subordinate 
Judge at Malegaon, in Civil Suit No. 157 
of 1920. 


Mr.R. J. Thakor, for the Appellant. 
Mr. R. G. Pradhan, forthe Respondent. 
JUDGMENT. 

Shah, Ag. €. J.—Tne few facts which 
have given rise to this appealare these. 
The original owner of the property orally 
sold the lafidin suit to defendant No. I 
on July 4, r9rr, for Rs.r5o. The defend- 
ant No.r was put in possession and the 
consideration was paid, but there was no 
registered conveyance to complete the 
saleas required by section54 of the Transfer 
of Property Act. On January 19,1920, the 
Owner, who is defeudant No.2, sold this very 
landto the present plaintiff for Rs. 1,000. 
In that sale-deed there is the following 
1ecita];— 

"In all-Rs. r,000 i haye received as 
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consideration, By this document I pet- 
manently sell to you for the above 
amount the below-mentioned immoveable 
property consisting of one field called 
‘Sonare’ (being) jirait land belonging to 
meby right of ownership which has now 
been given under oral sale to Ravji Dhan- 
sing Patil has been in his possession and 
enjoyment." 

It also appears that in rgi1 when thete 
was this oral sale without the necessary 
conveyance, there was mutation of names 
in favour of defendant No. I. 

The present suit was filed bythe plaint- 
iff on Junel, 1920. He based his claim 
on the sale-deed in hisfavour by defend- 
aut No.2, and he was prepared to pay 
to defendant No. I Rs. 150, in purstiance 
of the conditions in his sale-deed, ad- 
mitted to have been received by defendant 
No. 2 from defendant No, 1. 

Tte Trial Court came to the conclusion - 
that the title of defendant No. I was not 
proved, asthere was no registered convey- 
ancein hisfavour, and asthe oral transaction 
between defendant No. rand defendant 
No.2 was a mortgage. Accordingly a 
decree was passed in favour of the plaint- 
iff for possession of property on his paying 
Rs. r50 to defendant No.r. 

The defendant Na. 1 appealed to the 
District Court, and thelearned First Class 
Subordinate Judge, with appellate powers, 
who heard the appeal, reversed that decree 
and dismissed the plaintiff's suit, He came 
to theconclusion that the trausacticn be- 
tween defendants Nos, I and 2 wasa sale, 
though it was nct completed by a régis- 
tered conveyance. He definitely found 
against the theory of that transaction being 
a mortgage. The learned Judge also found 
that the plaintiff wasnot entitled to posses- 
sion under the cifcumstances as deferd- 
ant No. was entitledto rely upon his 
possession and the payment of considera- 
tion. 

The pleintif has appealed to this Court, 
and two pointshave been urged op his 
behalf: first, that the transaction of. r9rr 
between defendants Nos. I and 2 was really 
a mortzage and not a sale. It is also 
urged that the Purshis giveti by the 
plaintiff's Pleader, Exhibit 29 in the case, 
has been misconstrued by the lower Ap- 
pellate Court. Secondly, itis urged that 
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MIHY LAY, 9. BABU LAL; 
even if it be a sale, the claim for specific 
performance of the agreement! or sale being 
barred at the date of the suit, the defend- 
ant canot resist the plainiiii's claim: for 
Possession based upon a completed title. 
In support ot this contention rcllance is 
placed upon the decision in Lalchand v. 
Lakshman (1); and itisurged that the sub- 
sequent Full bench decision in the case of 
Bapu Appaji v. Kashtnath Sadoba (2), does 
not apply to the facts of this case, and 
that the subsequent interpretation of that 
decision in Venkatesh Damodar v. Mallappa 
Bhimappa (3), should not beaccepted as it 
is incOnsistent with the decision in Lalchand 
v. Lakshman (x). 

As tegatds the first point, wethink that 
the finding of the lower Appellate Court 
should be «accepted asa finding ot fact, it 
is quiletrue that the learned Judge has 
referred to the Purshisin his judgment, but 
the finding on this point is not based 
upon the Purshis. Even taking the Pur- 
shis to mean what thelearned Pleaqer for 
the appellant contends it means, the find- 
ing of thelower Appellate Court cannot 
be disturbed. lt isreally a finding of fact 
. based upon the circumstances and the 
evidence in the case. Having regard to 
the exp.ession used in the sale-deed of 
January, 1920 it wesopen to the lower 
Appellate Court to come to the conclusion 
that tue transaction was intendedto bea 
sale, and nota mortgage, The very fact 
that the parties did  nothiig for nearly 
eight years shows that it was intended 
to be a sale. Itisquite true that it was 
not conipleted by a registered conveyance, 
as it should have been, according to law. 

This gives rise to the second point in 
' the case to which I have referred. We 
think, however, that the decision in 
Venkatesh Damodar v. Mallappa Bhimappa 
(3), would clearly apply to the case. The 
fact that at tbe date of the suit the claim 
for specific performance was barred, even 
a suming it to have been barred, would 
not be a sufficient answer to the defend- 
ant's plea that he is entitled to rely upon 


(1) 28 B. 466; 6 Bom. L. R. 510. 

(2) 39 Ind. Cas. 103; 41 B. 438; 19 Bom. In R. 
roo (F. B. l 

(3) 66 Iud. Cas. 868; 46 B. 722; 24 Bom. Li R. 
242; (1922) A. L R. (Ba 9. 
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his possession which he got in pursuance 
oi tne agreement for sale. The only 
difference between the case ot — Venkatesh 
Damodar v. Mallappa Bhimatpa (3), end 
the present case is that in the former case 
the sut was filed by the oriinal vencor 
and in the present case the suit is flea by 
the purchase1 from the original vendor. 
But on principle the position is exactly 
the same, and if defendant No. 2 could not 
have successfully sued defendant No, 1 in 
1920, I do not see how the plaintifi could 
do son the sale-deed from defendant 
No. 2. The decision in Lalchand x. Laksh- 
man (1) has been distinguished cn tke 
special facts of that case, I am unable 
io accept the conteition that there 
is necessarily a conflict between that 
ease and the decision in Venkatesh 
Damodar v, Maileppa Bhimatpa — (3). 
When the claim tor specific  perform- 
ance is definitely negatived by the Court 
the position of the defendant in rossession 
without a registered conveyance may Le 
diferent. The authority ot Lalchand v. 
Lakshman (I) is much shaken by the 
subsequent decisions and its scope must be 
limited to the facts oi that case. Whether 
in a case, which cn facts would ke in- 
distinguishable irem that cese, it tLoula be 
followed ornot must be considered wen 
the question arises. Thedecision of the 
lower Appellate Court is tight. I would 
confirm the decree of that Court and dis- 
Miss the appeal with costs, 
Coyajee, J.—1 agree. 
Decree confirmed. 
Z, Ke 


OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
SxALLCAUusE REVISION APPLICATION NO. 17 
OF 1922. 
Match 21, 1922. 

Preseui--—Mr. Khanpeiya Lal, J.C. 
MIHI LAL—DEFENDANT— APPLICANT 
versus 
BABU LAL “ND ANOTHER—DEFENDANT 

No. i-—NON-APPLICANTS, 
Cil Proceduye Gode (Act V of 1908), 45: 2, 
Boml oral vegvesiniative—Pevsonal dévsec. 


Vol: 79) 
^ ATMARAM V, BALAJI RAGHUNATH, 

Where a person takes possession of the property 
of a deceased person, he can be made personally 
liable, as a legal repreSentative, to the extent 
of the property of the deceased which he has 
appropriated or disposed of or which may still 
be in his possession. 

Nathuram Siotji Seti v. Kutti Haji, 20 M. 
446; 7 Ind. Dec. (N. S) 316, relied on. 

Mr. P, C. Gupta, for the Applicant, 

Mr. H. D. Chandra, for the Opposite 
Party. 

JUDGMENT.—Bhagwandin owed certain 
money and died without repaying the 
same. Heleft no widow or issue. ‘The 
applicant and another person took posses- 
Sion of his moveable property includ- 
ing bullocks and other things. ‘They 
allege that they gave a portion thereof 
to certain persons to whom arrears of 
rent ate alleged to have been due. 
In the suits brocght by the creditor 
for the recovery of money due to him 
by Bhagwandin, the defeuce of the ap- 
Plicant was that he was not in posses- 
sion of any assets of the deceased and 
was not his heir but the Court below 
found that he had taken’ possession of 
the assets of the deceased along with 
another person, the value of which was 
sufficient to pay the debts due by the 
deceased, and that they had disposed 
of a portion of the property without 
any right. It passed a dectee accordingly 
against the applicant and the ‘other 
person. 
In view of section 52 of the Code of 
Civil Procedure and the. observations in 
Nathuvam Siviji Sett v. Kuiti Haji (1), the 
applicant can be made personally liable 
as a legal representative to the extent 
of the property of the deceased which he 
has approptiated or disposed of or which 
may still be in his possession. Their 
value has been found to exceed the 
debts. 

The apolication is, therefore, dismissed 
with costs. 

N, H, | 

Application dismissed. 
(1) 20 M. 446; 7 Ind. Dec. (N. S.)- 316. 
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BOMBAY HIGH COURT, 
SECOND CIVIL AprEsl No. 528 oF 1922. 

July 24,1923. 

Present;—Mz. Justice Fawcett and 

Mr. Justice Coyajee 

ATMARAM BHILA BHATKAR— 

APPELLANT 
versus 

BALAJI RAGHUNATH JOSHI— 
RESPONDENT. 

Possessory  tille— Ejeciment suit per- 
son having no tiile. 

A person who has been in possession of prop- 
erty for over twelve years without a title is 
entitled to maintain a suit for ejectment of a 
person who has wrongfully dispossessca him fiom 
the property and who has no title to it. [p. 309, 


col. 1.) 
Ismail Ariff v. Mahomed Ghous, 20 I. A. 99; 


20 C. 834; 6 Sar. P. C. J. 3^5; 17 Ind. Jur. 321; 
10 Ind. Dec. (N, S.) 5601 (P.C.; Pemraj Bhavani- 
yam v. Narayan Shivaram Khisti, 6 B. 215 
6 Ind. Jur. 416; 3 Ind. Dec. (N. S.) 601, follcwed. 

Dharani Kanta v. Gabar Ali, 18 Ind. Cas. 17; 
I5 Bom. L. R. 445; 13 M. I.T. 185; (1913) M.W. 
N. 157; 17 C. W. N. 389; 17 C. L. J. 277; 25 M. L. 
J. 95 (P. C), distinguished. 1a 

Second appeal frcm the decision of the 
District Judge, Retnagin, in Appeal 
No. 282 of 1920, confirming a decree passed 
by the First Class Subctdirate Judge at 
Ratnagiri, in Civil Suit No. ror of 1979. 

Mr. A, G. Desai, for Mx. T. N. Wala- 
valkar, for the Appellant. 

Mr, P. B, Shingne, for the Respond- 


against 


ent, 
JUDGMENT. 
Coyajee, J.—The plaintiff (respondent 
before us), who is one of two Khoti 


sharers in the village of Panhali, bronght 
this suit to recover possession of certain 
lands which formed part of an oceu- 
pancy tenancy khata. The lends com- 
prised in that khata  orginally belonged 
to the family of the Bhatkar defendsnts 
(Nos. x to 7) Plaintifi’s case is this. 
Ata partition effected in or about the 
year 18600, between the first defendant 
Dhana and his three brothers, Shiva, 
Ragho and Zil, the suit lands fell to the 
share of Dhana. In 1895, they were put 
up to sale in execution of a money-decree 
passed against Dhana, and purchased by 
the eighth ‘defendant. In 1899, he 
obtained possession of the lands through 
the Court and in IgoI surtendered them 
tothe plaintiff. Since then, plaintiff had 


been in continuous possession and enjoy. 
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ment of the lands until 1916 when he 
was wrongfully dispossessed by defendants 
Nos. 2 to 7. 

The first. defendant Dhana did not 
resist the plaintiff's claim. It was con- 
tested by the third defendant (now 
appellant) who is a son of Zil. He con- 
tended that at the said partition Dhana 
did not get ony share at all in the 
family estate, and was never in posses- 
sion of the suit lands; the auction-sele 
was void, being in contravention of 
section 9 of thé Khoti Settlement Act, 
1880 ; the auction-purchaser never ob- 
tained? possession of the lands: and finally 
‘he did not admit that plaintiff had ever 
been in possession. 

. On those pleadings and on the evidence 
adduced by the parties the learned 
Appellate Judge, in agreement: with the 
Tria] Judge, held that after the said 
artition Dhana had been in possession 
and enjoyment of the lends in suit, 
that he never objected either to the 
auction-sale or to tne purchaser taking 
possession ; that in 1911 he himself 
executed a rent-note in lavour of the 
plaintiff; and that the piaintif came 
into actual possession of the lands in 
1901 and continued therein until 19106 
when be was dispossessed by detendant 
No. 3 who had no title to those lands. 
He refers to certain rent-notes relied on 


"aec 


sae and consequently his consent to 
'aliemation may be presumed. In fact all 
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these transactions took place with the 
consent of the Khot plaintiff and the per- 
manent tenant Dhana, Section 9 there- 
fore of the Khoti Act does not stand in 
plaintiff'8 way.” 

The ninth section, as it now stands, is 


‘the 1esult of Amending Act VIII oi 1912; 


andit was urged before us on the appel- 
lant's behalf that the auction-sale having 
taken place in 1908 its legality should 
be determined according to the provisions 
of that section as it then was. It seems 
to me, however, that upon the con- 
current findings of facts to wh ch I have 
above alluded, that question has lost all 
its importance, It is not shown that 
the lands in suit ever stood in Dnana's 
khaia, When the property was put up 
to sale in 1908 neither he nor any Other 
person offered any objection. The pur- 
chaser having received possession through 
the intervention oi the Court surrendered 
it to the piaintiff Khot in 1901. Later, 
Dhana  himselí executed the rent note 
Exhibit 39 in his favour, lt was not 
until 1916 that he was wrongfully dis- 
possessed by defendant No. 3 who has 
no title whatever to these lands. It was 
this dispossession which ied to certain 
proceedings which culminated in this suit. 
Assuming then that the auction-sae was 
void, as being in defiance of the provi- 
sions of the said Act, plaintiff bas been 
in possession for about fitteen years 
without a title. In my opinion, this long 
possession is sufficient to enable him to 
eject the third delendant. This adverse 
possession has extinguished Dhana’s right 
to the actual pussession of the land. It 
may be that it did not also operate to 
annibilate his occupancy rights (if any) 
which it was competent to him to tra ns- 
fer to the Khot: Vishnu Bhikaji Adht- 
kari v. Babla Lakha Juthar (1). It 
is admitted, however, that the plaintiff 
alone has been recovering the rents all 
these years; and the other Khoti sharer 
(Exhibit 53) lays no claim to these lands. 
Dhana submitted to his interest being 
sold in 1895, and later took up the lands 
as plainhit’stenant, He does not dispute 
the plaintiff's claim in these proceeaings. 


(t) 6r Ind. Cas. 594; 23 Bom. I. R. 411; 45 B, 
16001. 
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It is, therefore, clear that if he possessed 
| Occupancy fights before 1895, he resigned 
the lands within the meaning of section 
to of the Act. But, however, that may 
be, we are now coücerned not with Dhana 
but with defendant No. 3, who isa 
wrong-doer, 

It is true that the plaintiff did allege 
title by sale-cettificate; brit he by his 
plaint also referred to and relied upon 
his long possessioh between r9or and 
1916, This possession, which by the cori- 
eurreht findings of the lower Courts hás 
been satisfactorily proved, entitles the 
plaintiff to maintain ejectment against 
the third defendant, who has no title; 
Who is a wrong-doer, and who dispossessed 
him in or about 1916: Pemrdj Bhavant- 
ram v. Narayan Shivaram Khist4 (2). The 
following pronouncement, miade by the 
Privy Council ih Ismail Ariff v. Mahomed 
Ghous (3), is to the point : 

“The possession of the plaintiff was 
sufficient evidence of title as owner 
against the défendant. By section 9 of 
the Specific Relief Act (Act I of 1877), if 
the plaintiff had been dispossessed other- 
wise than in due course of law, he 
could, by a suit instituted within six 
months from the date of the disposses- 
sion, havé recovered possession, notwith- 
standing any other title that might be 
set ip in such suit. If he could thus 
récovéf possession from a Person who 
might be able to prove a title, it is 
certainly right and just that he should 
be able, against a person who has no 
title and isa mere wrong-doer, to obtain 
a declaration of title as owner, and an 
injunction to restrain the wreng-doer from 
interfering with his possession. ‘The 
Appellate Court....has dismissed the suit. 
Consequently, the defendant may con- 
tinue to wilfully, improperly, end illegal- 
ly interfere with the plaintift's possession, 
as the learned Judges say he has domne, 
and the plaintiff has no remedy, Their 
Lordships are of opinión that the suit 
sould not have been dismissed." 


š (2) 6 B. 275; 6 Ind. Jur, 416; 3 Ind. Dec. (N. s*) 
OI 


(3) 20 I. A. 95; 20 C. 834; 6 Sar. P. C. J. 305 
17 Ind. Jur, 321; 10 Ind, Dec, (N. 9.) 56x (P. C). 
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The learned Pleader for the appellant 
has relied on certain observations made 
by the Privy Council in Dhatani Konta 
v. Gabar Alt (4); he argues that those 
observations shew that ina case of the 
nature itis not sufficient fot the plaint- 
iff to pfove his prior peaceful possession 
—he must also prove his title I do 
not agfée with him; those observations 
should be read in their context, In thet 
case, plaintiffs as zemindars sued to 
eject the detendents from possess on of 
seven puras or 592 ighas of land. In 
the course of their judgiment their Lord- 
ships recorded their finding, which is im- 
portant, in these terms (page 450*): 

“The defendants-respondents were for 
more than twelve years before the com- 
mencement of this stit in possession of 
the seven puras or 502 bighas of land in 
dispute." 

It was with reference to the facts so 
found that they made these obsetvations 
on which reliafice is now placed (page 
4514); — — 

“The suit is one for the ejectment of 
persons who admittedly were at the date 
of suit in possession of the seven puras of 
land from which it is sought to eject 
them. It lay upon thé plaintiffs to 
prove not only a title as against the 
defendants to the possession, but to 
prove that the plaintiffs had been 
dispossessed or had discontinued tote in 
possession of the lands witbin the twelve 
years immediatelv preceding the commence- 
ment of the suit." 

It is Obvious that there is nothing either 
inthese observations or efsewhere to in- 
dicate that their Lordships dissented from 
tbe principles laid down in Asher v. 
Whitlock (5). In the present case pleintifi 


had been in exclusive possession of the 


lands in suit for over twelve years when 
hə was wrongfully dispossessed by the 
‘appellant: ; 

For these reasons, I would affirm the 
decree and dismiss the appeal with costs, 
Fawcett, J.— I ag ree. . 

Z. K. Appeal dismissed. 
” {4) 18 Ind. Cas. 17; 15 Bom. L. R. 445; 13 M. L. 
T. 185; (1913) M. W. N. 157; 17 C. W. N. 389; 17 
C. L. J.2775 25 M. L. J. 95 (P. C). 
_. (5) (1866) 1 Q. B. 1; 35 L. J. Q. B. rz; rr Jur; 
(N. 5.) 925; 13 L. T. 254; 14 W., R.26, 
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‘OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Frrst CIVI, APPEAL NO. 84 OF 1913. 
PRIVY COUNCIL AvPEAL NO. 8 OF 1915. 
April 1r, 1922. 

Present:— Pardit Kanhaiya Lal, J.C., 
Mr. Daniels, A.J. C, and 
Mr. Ashworth, A.J. C. 

SARS UTI PRASAD AND oTHERS— 
DEFENDANTS—APPELLANTS 
versus 
M. ERTISHAM ALI-—PLAINTIEE— 


RESPONDENT. 

Civil Procedure Code (. Act V of 1908), O. XLI, 
Y. 22-—Morigage—- Redemption swil—- Accounts, 
method of— Appeal—Respondent whether can 
object to method agreed to by him—Estoppel— 
Contract Act (IX of 1872), s. 6l— Appropriation 
of surplus profits—Constructton of deed of 
further charge—Covenant to redeem along with 
earlier deeds, effect | of— Covenant to pay interest 
out of pocket, effect of. 

Plaintiff mortgaged with possession certain 
properties by two deeds of mortgage. Subse- 
quently he executed three deeds of further charge 
one of which contained a provision for compound 
interest. In a suit for redemption the First Court 
disallowed compound interest and in the account- 
ing which followed adopted the mode suggested 
by the plaintiff. In appeal the decision of the 
First Court was modified and compound interest 
was allowed. The plaintifi-respondent ^ there- 
upon contended that a different method of 
accounting should be adopted: 

Held, Per Kanhaiya Lal, J. C, and Ashworth, 
A. J. C. (Daniels, A. J. C. dissenting) :—(z) 
that as soon as the Appellate Court set aside 
the decision of the First Court, in favour 
of a decision to award compound interest, the 
decision of the lower Court as to the method of 
accounting became adverse to the respondent 
and he could rely on O. XLI, 1.22, Civil Pro- 
cedure Code, and claim to have the method of 
accounting adopted by the lower Court set aside; 
[p. 323, cols. & 12.] 

(2) that whether the respondent could or 
could not claim a reversal of the method of ac- 
counting adopted by the lower Court, it was 
open to the Appellate Court to reverse the method 
as soon as it upset the decision of the Trial Court 
as to the nature of the interest to be allowed: 
[p. 323, Col. 2.] 


Per Kanhaiya Lal, Je C.—Where there 
are successive mortgages, the later ones 
qualifying or -restricting the terms and con- 
ditions entered in the preceding ones, the 
rights of the parties must be governed, £o 
far as may be, by.the covenants as they ulti- 
mately stand. fp. 313, col,1.] 

There can be no estoppelin a matter of 
tight accounting or true construction. A 
covenant by which a mortgagor binds him- 
self to pay the mortgage-money out of his 
own pocket is a, covenant of a non-essential 
nature and saunot be pleaded in bar of a set-off, 
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A covenant in a deed' of mortgage or further 
Charge postponing the payment of earlier deeds 
till the last deed is paid docs not prevent tle 
payment of the latter, after it falls due, before 
the earlier deeds are paid. [p. 314,c01.2.] 

Per Ashworth, A. J. C.—Whete mortgaged 
property is made subject to a further charre, 
surplus profits in the hands of the mortgagee 
should, in the absence of any express agreement 
to the contrary, be used to liquidate the interest 
on the further charge in preference to liquidat- 
ing other deeds which have no connection with 
the property. fp. 326, col. r.] 
_Notwithstanding anything contained in sec- 
tion 6r of the Contract Act, in the absence of 
appropriation, payments of surpluscs should be 
appropriated to interest before they are appro- 
priated to principal on any fatticular debt. 
[p. 326, col. 1.) 

In many cases where itis provided that a decd 
of further charge shall be paid up along with 
an earlier deed the meaning is nothing more than 
thatit shall not be paid up before. [p. 326, col. 1.] 
_ Appeal against a decree of the Addi- 
tional Judge, Hardoi, at Unac, dated the 
20th March 1913. 


Messrs. A. P. Sen and Bisheshwar Nath 
Srivastava, for the Appellants. 

Messrs. M. Wastm ond J. N. Chak, fer 
the Respondent, i 2 


JUDGMENT. , 

Kanhaiya Lal J. ©.—This appeal 
was heard on the &th November 
last and after the determination of 
the points raised an account was directed 
to be prepared in accordance with the 
findings arrived at. The account has snce' 
been prepared by the - office, but the de- 
fendants-appellants have taken objection 
to its correctness, 

The appealarose out of a suit for re 
demption of certain mortpagesand deeds 
of further charge, the terms of which 
have to be carefully examined in order 
to determine whether any money is due 
on the said transactions to either party. 

The first mortgage was made on the 
gth Noverrber 1873 and contained a pro- 
vison that out of Rs. 244 per year, de- 


'rivable from the profits of the barar mort- 


gaged, the mortgagee wes to appropr’ate 
Rs. 180 towards the povmert of interest 
due on the seid deed and Rs. 24 cn ac- 
count of the salary o! the chaukidar every 
year and pay the balance of Rs. 40 per 
year to the mortgagor. The time fixed 
for redemption was six years and the 
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antount secured by the mortgage was 
Rs. 1,009 repayat ewithinterest at Rs. 1-8-0 
per cent, per mensem. The mortgagee 
reilised the profits but he did not pay the 
sum of Rs. 40 per yerr, represent ng the 
surplus derived from the mortgaged pro- 
perty, to the mortgagor. 

The second mortgage was made on the 
- 19th September 1875 for Rs, 500 repayable 
with interest at Rs, I-8-o0 per cent. per 
mensem within six years. The property 
mortgaged comprised the remain’ng income 
of the bazar, amounting to Rs. 100 per 
year, together with all the zamindar 
rights appeftaining thereto, and among 
other things a portion of field No. 497, 
yielding a profit of Rs. 9 per year. Out 
of the above amount the mortgagee was 
to appropriate Rs. 90 per year towards 
the interest due to him and keep the 
balance of Rs. 79 peryear as surplus in 
his hands until it amounted to Rs. 500 
which was the principalmoney secured by 
the mortgage. 

If these mortgages stood alone, there 
would have been no difficulty in adjusting 
the account. But on the 4th of May 
1876 the mortgagor executed a deed of 
further charge for Rs. 99 which was 
tacked on tothe mortgage of the oth Nov- 
ember 1873. It contained 2 covenant that’ 
the mortgagee was to appropriate Rs, IR 
per yeat Onaccount of the interest, due 
On that deed, from the surplus, amoant- 
ing to Rs. 40 per year, which the mort- 
gagor was to receivefrom the mortgagee 
un ler the mortgage of the 9th November 
1873. The mortgagor nndertook to pay 
the principal money due on that deed at 
the time of the redemption of the previous 
mortgage. The effect of this deed of fur- 
ther charge was to leave with the mort- 
gagee a surplus of only Rs. 22 per year 
with effect from the 4th May- 1876. 

This was followed by another deed of 
further charge, which was executed in lieu 
of Rs. 99, repayable with interest at 
Rs. 1-8-0 per cent. per mensem, on the 
r6th September 1876. The mortgagee wes 
to approntiante Rs. 18 per yerr from the 
surplus left with him,end the mortgagor 
undertook to paythe pr’ncipal money at 
the time of the redemption of the bazar 
por Egea by himon the oth November 
1973. 
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There was another deed of further 
charge, executed on the 11th January 
1878, in wh'ch both the propert‘ec, cover- 
ed by the mortgages of the oth November 
1873 and the roth September 1°75, wefe 
mortgaged. It was executed in lieu of 
Rs. 375 repayable with interest at 2 per 
cent. per annum compoundable half yearly. 
There was a covenant for the payment 
of interest atan enhanced fate in case 
of default in the payment of interest 
eVery half year ; but this covenant was 
found by the Court on the 8th November 
1421 to be penal and unenforceable. By 
virtue of this deed, the mortgagor 
undertook not to redeem any of the mort- 
gaged properties entered in both the deeds 
abovementioned and surrendered his right 
to take any surplus out of the income of 
the basar until the principal and interest 
due on that deed were paid up. He fur- 
ther undertook to pay the money due 
thereon after the expiry of the term fixed 
by the mortgages of the Ooth November 
1873 and the rgth September 1874 along 
with the mortgage moneys due on the seid 
deeds and on the two deeds of further 
chirge of the 4th May 1856 and the 6th 
Sentember 1876 already referred to. 

The account, prepared by the office, 
does not accurately carry out the terms 
of the contract, embod’ed in the above 
transactions. The surplus referred to in 
the mortzage of the 10th September 1875 
was, forinstance, to accumulate till the 
entire principal sum secured by that morie 
gage was paid up; but the account pre- 
pared by the office credits it in satisfac- 
tion of the principal and interest payable 
on the deed of frrther chargeof the rth 
January 1828. The learned Counsel for 
the plaintiffs-respondentscontends that by 
virtue of the last deed of further charge, 
the redemption of the mortgage of the 
roth September 1875 was postponed till 
the money due onthe fast deed of fur- 
thet charge was paid up, but redemption 
implies the surrender of possession on full 
payment and ^s not the seme thing as 
gradual set off bv agreement as provided 
for by the terms of the mortgage. The 
delivery of possession might in such a 
case be postponed till the deed of further 
charge is paid up. Again the deeds of 
further charge of the 4th May 1876 and 
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16th September 1876 mentioned the source 
from wh'ch the interest due on eech of 
them wis to be paid and provided for 
redemotion after the 9th November 1879; 
but the office has mixed up those accounts 
and.allowed credit towards the principal 
money forthwith. 

It is obvious that by virtue of the 
deeds of further charge of 1876 the right 
of the mortgagor to receive Rs. 4o per 
veat on account of surplus ftom the mort- 
gagee under the mortgage of the gth Nov- 
ember 1873 was curtailed, and Rs. 36 out 
of that amount were to be credited towards 
the interest due on those deeds year after 
year. It is also clear from the mortgage 
of the 9th November 1873 that the mort- 


gagor was not entitled to redeem that 


mortgage before the expiry of six years 
and the surplus left in the hands of the 
mortgagee could not, therefore, be applied 
in red'iction of the principal money due 
on that mortgage till the said six years 
had expired and the deeds of further 
charge had been satisfied. By the deed of 
further charge of the Irth January 1878 
it was provided that the mortgagor would 
not be entitled to redeem the mortgages 
of the oth November 1873and the roth 
September 1876 till the money due on the 
last deed of further charge of the 11th 
January Was repaid or to get the surplus 
available to him tinder those mortgages 
till such payment was effected. In fact 
the last deed of further charge contemplat- 
ed an account beinz taken of the moneys 
due onall the deeds when the redemption 
of the last deed might be sought. The 
possibility of any of the deeds being satis- 
fied earlier out of the usufruct wes not 
outside the contemplation of-the parties; 
but it was not intended that the mortgagee 
should be deprived of his possession of 
the properties respectively mortgaged till 
the last farthing dueto him on the deeds 
of further charge, wherein they were 
hypothecated, was repaid. 

The learned Counsel for the parties 
practically agree that the surplus profits of 
the mortgaged properties might be credit- 
ed towatds the mortrage monevs: but 
while the plaintiffs respondents desire that 
the surplus should be credited in satisfac- 
tion of the deeds of further charge, begin- 
ning with the last one and, then in 
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satisfaction of the moneys due on the 
mortgages to which they relate, the de- 
fend^nts-apnellants desire that they should 
be allowed to anpropriate the same after 
the mortgages fell due in order of priority 
throughout, The learned Counsel for the 
plaintifis-respondents waives his right to 
claim interest on the surplus, if it is credit- 
ed in the manner stggested by him, 
till such time as all the debts due on the 
mortgages and the deeds of further charge 
ate discharged. 


The tight course seemstobe that from 
the 9th November 1873 to the 4th May. 
1876 the surplus payable to the mortgagor 
under the mortgage of the gth November 
1873 should be allowed toaccumulate, be- 
cause the mortgagor had no right to re- 
deem the mortgage before the expiry of 
6 years, Before the expiry of that period 
the deed of further charge of the 4th 
May 1876 was executed, diverting Rs. 18 
per year ott of that surplus to the pay- 
ment of the interest duethereon. ‘The 
balance of Rs. 22 per year, which the 
mortgagee did not pay to the mortgagor, 
would remain in the hands of the former 
til] the 16th September 1876, when the 
second deed of further charge was exe- 
cuted, because the deed of further charge 
of the 4th May 1876 did not allow 
redemption till the 9th November 1879 
when morigage-monev due underthe mort- 
gage of the oth November 1873 became 
payable. After the 16th September 1876 
the surplus would be reduced to, Rs, 4 
per yeat, which would again sccumulate, 
because the deed of [further charge of 
the róth September 1876 did not allow 
redemption before the expiry ofa certain 
petiod. 

On the oth November 1879 the mort- . 
wage of the oth November 1873 became 
due according to the original contract: 
but before that date a fresh deed of 
further charge was executed on the rxrth. 
January 1878, whereby the mortgagor 
agreed not to take the surplus untif 
the money due on that deed was re- 
paid. Brom the 11th January 1878 the 
sutp us due on that mortgage after pay- 
ing the interest due on the deeds of 
futther charge of 1896 would, there. 
fore, be applied in satisfaction of the 
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money due on the deed of further charge 
of the r1th January 1878. 

The mortgage of roth September 1875 
contains a stipulation for the accumula- 
tion of the surplus till the principal 
money was repaid. Before the end cf 
January 1882 the principal money duo 
on this deed would be paid up and the 
profits mortgaged would thereafter Te 
set free and become available for the 
discharge of the last deed of further 
charge of the 11th January 1878 in 
addition to the surplus available under 
the previous Mortgage. The logical 
effect of the covenants contained in 
the last deed of further charge is to 
divert the surplus available under the 
motteage of 1873 and the profits set 
free by the mortgage of 1875 to the 
satisfaction of the principal and interest 
due on the deed of further charge to 
which they ate tacked. If any surplus 
remains, it can be applied to the pay- 
ment of the deeds of further charge of 
1876 in order of priority, As the re- 
demption of the mortgage of the goth 
November 1863 was postponed till all 
the deeds of further charge were paid 
up, the surplus profits availatle must Le 
applied to the discharge of that deed 
last of a 1, 

The mortgage of 1875 stands on a 
somewhat diferent footing, because the 
covenant contained therein for the 
accumulation of the surplus till it was 
sufficient to pay off the principal 
amount was not yttalified by the fast 
deed of further charge which provided 
for an “adjustment of accounts” of what 
might be due thereon at the time of the 
redemption of the last deed. 

It is hardly necessary to discuss at 
length the reasons why the alternative 
methods of accounting, suggested by the 
defendants-appellants cannot be accepted. 
Where there are successive mortgages, 
the later ones qualifying or restricting 
the terms snd conditions entered in the 
pteceding ones, the rights of the parties 
must be governed so far es may be, 
by the covenants, @s they ultimately 
stand. 

The memorandum of accounts, filed by 
the plaintiffs in the Court below, was 
Pet in accordance with the direc- 
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tions and findings ot the Court below. 
In the very beginning of the explana- 
tory note appended to it, it was stated 
that the accounts had been prepared in 
the light of the judgment of the Court 
below and though an attempt was made 
therein to support certain methods of 
accounting and construction then adopted 
they do not debar the plaintiffs from 
supporting the decree Ly a different 
method, particularly when the deferdents 
want to reopen the accounts and claim 
compound interest on their moneys which 
they do not wishto allow to the plaintiff 
on their surplus. 

In his judgement the learned addi- 
tional Judge held (page rr3) that the 
plaintifs were entitled, on tak ng the 
mortgage accounts, to credit for any 
unpaid money reserved io the mortgacor 
by the morteage-deeds of 1873 and 1875 
and not paid to him. He said further 
ihat any sum left in the hands of the 
mortgagee to the credit of the mort- 
gagor would carry simple interest ot 
Re. rper cent. per mensem. In regard fo 
the possessoty mortgage of 1875 he said 
that ont of the income cf Rs. 169 per 
year the mortpagee could take Re, go 
towards payment of intetest ond ap- 
propriate the remaining Rs. ^79 in 
reduction of the principal, In regard 
to the last deed of turther charge he 
said (page 1.8) thatthe mortgagee should 
get simple interest at Rs. 37-8-o per cent, 
per annum from the date of the bond 
to the date ofthe decree and that the 
interest so calculated amounted to 
Rs. 4, 8901-6-6., 

The plaintiffs had to prepare the 
accounts on the basis of those findings 
to make them tally with the order cf the 
23rd October 1912; and as no compound 
interest was then allowed, it was imma- 
terial at the time how the surplus was 
applied. The award of the compourd 
interest now alters the whole 
position, and the plaintifs can gres- 
tion the correctness of the method adopt- 
ed by their Counsel. A man might rct 
be willing to accept a methed of accornt 
if compound interest is allowed, which 
he micht have teen willing not to ccn- 
test, if simple interest was allowed. 
In a matter of. right accounting or true 
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construction, there can be’ no estoppel, 
and if fresh accounts have to be pfepared, 
they must be prepared by the right 
method with due regard to the covenants 
contained in the various deeds, sought to 
be enforced. 

The defendants want thet if the 
accounts are io be prepated afresh, the 
surplus income should either be allowed 
to accumulate tillit is sufficient to pay 
all the deeds together, or applied to the 
discharge of all the deeds, other than the 
mortgage of 1875, in order of priority 
under section 6r of the Indian Contract 
Act (I of 1872). The question here is, 
however, not one of an application of a 
payment but that of a set off. Section 76 
of the ‘Transfer of Property Act (IV 
of 182) provides that where the receipts 
of the mortgaged property exceed the 
interest due the surplus, if any, shallin 
the absence of a cOntract of the kind 
referred to in section 77 be applied 
in reduction or discharge of the mort- 
gage money. ‘he deed of futther charge 
is not in itself a  possessory mortgage; 
butit is: tacked to two possessory mort- 
gages, and the surplus income derived 
from it should’ go primarily to the dis- 
charge of the tacked deed. The same 
cannot be said about the deed of 1875 
which is covered by the exception con- 
tainedin sectior 77 of the Act. | 

The defendants also object to the 
surplus being applied half yearly to the 
payment of the moneys due on the deeds 
of further charge. here is evidence to 
show that the bazar in Asiwan is held 
bi-weekly, that is, on every Tuesday 
and Wednesday throughout the year. 


The defendants have not filed the accounts © 


of their receipts and in the absence of 
any such accounts, the income must 
from ‘the nature of the property be 
deemed to have been realised bi-weekly, 
that is, on every market: day. The 
mortgage-deeds give the total annualin- 
come and do not suggest that it was 
only realizable at the end of the year and 
not half-yearly or at shorter intervals, 
If the defendants gave yeatly leases or 
entered into any other arrangements to 
suit their own convenience without fix- 
ing the iustalments by which the lease 
money was payable, the plaintiffs cannot 
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be made to suffer for it. The interest 
was compoundable half yearly, and a 
half-yearly set off of the surplts is neces- 
sary in the cifcumstances. In the case 
of the moftgage of 1875, there is a cove- 
naut providing for the accumtulet'on of 
the surplus till the principe] amornt 
secured by the mortgageis reached. The 
accumulation cannot be carried further. 

The deed of futther charge of the 11th 
January 1878 impcses a liability fcr the 
payment of compourd interest and it 
has by reason of the covenants contained 
therein to be discharged first. It is not 
necessaty, however, that the amounts 
due on all the five deeds, including any- 
thing due onthe deed of 1875, should 
be paid together. A mortgage may 
not be redeemable till fter a certain 
time, but part payments bv set off may 
be made under section 76 (b) of the Trans- 
fer of Property Act from time to 
time, 

Applying the surplus income of the 
bazay mortgaged in the deeds of 1573 and 
1875 in satisfaction of the last deed cf 
further charge and, when that deed is 
satisfied, in dischatre of the deeds of 
further charge of 1876, which stand on 
an equal footing, in order of priority 
and then in satisfaction of the morigege 
of 1873, a sum ‘of Rs. 7,010-II-7 
appears to be duce to the plaintiffs on 
the date of the decree of the Court be- 
low. Tle account of the arst Febrrary 
1424 prepared by the office seems to 
be correct and in consonance with the 
covenants centained in the several deeds. 
A covenant bv which a person Lirds 
himself to pay the money out of his own 
pocket is a covenant of á non-essential 
nature and cannot be pleaded in bar of 
a set off. A covénant postponing the 
payment of earlier deeds till the Jast 


` deed is paid does not prevert the pay- 


ment of the latter, after it falls 
before tre earlier cnes ate paid. 


due, 


The deeds of morterges and further 
charges were c'eatly satisfied Jong befi re 
the institution of the suit. Nocrors-cbtec- 
tions have been filed by the plcirtiffs 
ré{eeson 
the surplus or claiming future m ne 
profits, i 
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- Thè appeal should in my opinion . be 
dismissed except in so far ‘that the 
surplus allowed to the plaintiffs should 
be reduced to Rs. 7,9rocIr-7 ason the 
dateon which the decree of the Court 
below was passed. The parties should 
in the cifcumstancs bear their own costs 
after the remand. 

Daniels, A. J. C.—This is an appeal 
‘by the defendants-mortgagees in a 
redemption stit. The case has been 
before the Privy Council and has 
been remanded to this Court for decision 
of the remaining issues. The only ques- 
tion now Temaining in dispute between 
the parties is the manner in which the 
account shouid be prepared. In fact 
the ,only ground of appeal passed hefore 
. usis No. 5 cf the Memorandum of Appeal 
which runs: 

“That the lower Court should have 
at least allowed compound interest at tke 
stiptlated rate on the bond of I1Ith 
January 18728." < 

The appellants are willing to accept the 
method of accounting adopted bv tte 
plaintiffs-respondents in the Court below 
‘except in this one particular. The deed 
of rrth January 1878, allowed compornd 
intetest attwo per cent, compoundable 
every six months on the amount secur- 


ed by the deed which was Rs. 375. In 
default of payment of any six-monthly 
instalment of interest it «lowed 


Rs. 3-2 percent, instead of two percent, 
The leitned Subordinate Judge held that 
this stipulation amounted 1o a penalty 
and allowed simple interest at Rs, 3-2 
per Cent. The case was originally heard 
on 8th November 192r. On that date 
this Court was disposed to allow the 
contention of the appellants that they 
should be awarded compound interest at 
two per cent instead of simple interest at 
Rs. 3-2 per cent, ‘The respondents suggest- 
ed that if this alteration were made the 
whole account should be opened up. It 
was suggested that the office should be 
asked to prenareon this basis and the 
cise was adiourned ‘or this purpose. 
The parties were to be given an ‘opncr- 
tunity of cfiticlsinz this account before 
final orders were passed on the appeal. 
Ibat order ‘was an interlocutory order 
aud’ was nof intepded finally to decide 
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the manner in which the account should 
be prepared. The question has Leen re- 
atgued before us after the submission of 
the account by the office. 

There were five mortgage deeds exe- 
cuted by Ehsan Ali Khan predecessor of 
the plaint‘ffs in favour cf Sohan Lal, 
predecessor of the defendants. The first 
two mortgages wete usufructuary mort- 
gages of portions of the income of bazar 
‘Ehsangenj, the third and fourth deeds 
were deeds of further charge on the 
income secured by the first deed, and 
the fifth deed wasa further charge on 
the property secured by both the first 
two deeds. 

The first deed was executed on the 
oth November 1873 fora sum of Rs.1,000. 
It wasa charge on Rs. 244 of the anntal 
bazar income. Of this Rs. 180 were pay- 
able to the mortgagees on account of 
interest and Rs. 24 for the pay of the 
chaskidar, The brlance of Rs. 40 was to 
be paid bythe morteagees to tke mort- 


gagor year by year. There was no 
provision for applying this surplus 
towards the re-payment of the 
mortaage debt. The  mortgage-debt 


was to be fepaid in a lump sum by 
the mortgager ffom his own pocket, 
The deed contemplated on annual cash 
payment of Rs. 40 by the mortgagecs 
to the mortgagor on account of the 
surplus. The mottgagees have, however, 
in this suit accepted the position that 
they are fable to account for this 
surplus at the time of redemption. 

The surplus of Rs. 40 peyableto the 
mortgagor was successively reduced first 
to Rs. 22 and then to Rs. 4 by the 
third and fourth deeds (Z.e. the first 
two deeds of further chatge) executed 
respectively on 4th May 1876 and i61h | 
September 1876. 

The second deed was executed on roth 
September 1875 for a sum of Rs. 500, 
It was a chatfve on an annual income 
of Rs.169 cousisting of Rs. 160, the 
remaining income of the bazar and 
Rs. rent of a feld. Rupees “ go 
of this income was set off against 
the interest in the deed Jeaving an annual 
balance of Rs. 79 in the hands ofthe 
mottgagees. There was a special covennnt 
regarding this balance to- the eftact that 
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it was to remsin in deposit with the 
mortgagees til it amounted to Rs.-5co. 
The amount was then to be applied 
in full satis action of the mortgage debt. 
No difficulty whatever arises with Tegard 
io this deed. 

The third and fourth deeds were deeds 
of further charge. Fach wes fora 
sum of Rs. 99 and both contained similar 


co venantsthat the annualinterest amount-, 


ing to Rs. 18 was to be deducted from 
the surplus payable to the mortgagor 
under the first deed, In the case of 
the deed of 4th May 1876, the third 
o the five deeds executed between the 
parties, no definite term was fixed. 
The covenant was that the morteage 
money was repayable along with the 
amount secured Ly the first deed. In 


the case of the deed of 16th September. 


1876 there was a nominal term of six 
years but it was accompanied by the 
same condition of payment along with 
the amount of the first mortgage and 
the earlier deed of further charge, The 
covenant was that the principal money 
was to be paidin s lump sum after 
the expiry of sx years along with the 
mortgage-mtoneys of the aforesaid first 
deed and the deed dated 4th May 1876, 
The combined effect of these provisions 
was that the first, third and fourth 
deeds were all to be redeemed together. 

The fifth deed was the only one 
as to which any dispute was raised 
in the appeal and the dispute related 
only to the rate of interest, This deed 
was for a sum of Rs, 325 carrying 
compound. interest as alteady stated. 
It was repayable aiong with the four 
eatlier deeds. The actual covenant 
was. 

"I hereby agree and reduce it to 
writing that the principal amount specifi- 
ed above shall be. paid by me after the 
expiry of the time under both the 
registered deeds dated oth November 
“1873 andi 19th September 1875 along 
with the mortgage-money of the deeds 
mentioned above and the two deeds 
of further charge, dated 4th May 1856 
and 16th September 1876 amounting 
to. Rs. 99 or whatever money more or 
less on adjustment of accounts may be 
found due in respect of the deed, dated 


CASES, [1923 


roth September 1875; the whole of this 
I will pay at one time (sab ek sath ada 
karunga)” 

Interest was not to be paid from any 
strpíus in the hands of the mortgagées; 
supposing there to be such surplus; 
but by the mortgagor in eash. Thè 
expression used is a very strong oné : 

"I will pay the money ftom my 
own possession (apne pas se pahunchaia 
rahunga) ." ; 

The validity of this covendnt in so 
far as. it might operate to prevent a 
surplus in the hands of the mortgdgees 
being applied in the reduction cf the 
amount due under the mortgage of 
1878 has béen strongly challenged before 
us but there appears tó be no doubt 
that: the intention of the parties at the | 
time of the execution of the deed was 
es stated above. 

There is a further covenarit at ‘the 
end that the mortgagor shal: not be 
entitled to redeem any of the mortgaged 
ptopetties or gét any surplus income 
from the bazar without payment of the 
princ pal and interest secured By this 
deed. "A 

The first question which arises on the 
respondents’ Courisel's contentioris whether 
they ate entitled to re-open the method 
of acccunting aecepted- by the Court 
below at their own request. If the 
parties are to be confined to their strict 
rights it appears to me that the res 
pondents aré rot entitled to do this, 
Tre parties put in before the Court 
be'ow accounts prepared by different 
methods diffeting wideiy fromr each ether, 
The Court accepted the pldéintifi’s method 
as correct and passed a deeree om the 
basis of it. The appellants challenged 
the method of accounting. in paragraph 9 
of their Memorandum of' Appeal but 
withdrew this plea at the hearing. They 
pressed only the plea conteined imparta- 
graph 5 regarding the rate of interest. The 
Tespondents Lave neither appealed. mor 
filedcross-objectiors. It is quite true trat 
under O. XLI,r. 22 a' respondent is entitled 
to support t] e decree of the Court below on 
any point which has been decided against 
him but this is not a point which was 
decided against the respondents, It ig 
a point which was decided: in. aceotdance 
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with their wishes. The question to what 
extent the mortgagots should be relieved 
of the penal rate of interest under the 
deed of 1878 is absolutely distinct from 
the : question of the manner in whichthe 
surplus arising under the earlier deeds 
should be credited and I can see no 
ground on which: this Court's decision 
as to the tate of interest can be held 
to justify the adoption in theinterest 
of the respondents of a fresh method 
of accounting. 


It was suggested in the course of the 


argument thai the account prepared was 
merely a mechanical thing and that the 
Court had given directions as to the 
manner in which it was to be prepared. 
This isincorrect. It is conceded that the 
Court had given no directions as to the 
manner of aecounting under the deed of 
1858 which is the real bone of contention 
betweeu the parties. Moreover the report 
of the plaintiffs Pleader accompanying 
the account (Exhibit Z 3) shows clearly 
taat it was prepared in accordance with 
what he claimed to be correct, The 
report contains a paragraph stating 
that the Court has in effect held that 
the interest in the deed of 1878 would 
mot form part of the yearly account 
between the parties but that principal 
and interest would be paid in alump 
sum at the time of redemption, It 
then contains three arguments in support 
ef this position numbered serially 1, 2 
and 3 and concludes: 

“Thus the finding of the Court is 
clearly supported by the contract be- 
tween the parties as well as by the 
law on this subject andthe mortgagee 
is not entitled to any accounting about 
the yearly profit of the property mort- 
gaged and the yearly interest due on 
it so far as this deed is concerned 
and cannot get any thing beyond that 
which is fixed by the Court itself. (Vide 
page 99 of the Court’s judgment)” 

In allowing. compound interest at two 
per cent. we have merely done away 
with excess interest allowed.asa penalty 
for default and have reverted to the 
rate of interest agreed on by the 
parties themselves, Apart from the 
penalty clause, it is true that the result 
pf allowiag compound interest will be 
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that a very large sum indeed will be 
found due to the mortgagees. This is 
not a reason for depriving them of their 
legal rights and it is to be remarked 
that this is not a sum which they can 
recover in cash from the mortgagors. 
Their only remedy is against the mort- 
gaged property, and when once the 
amount of interest has exceeded the 
value of that property the difference 
between one lakh and ten lakhs makes 
no practical difference to the position of 
the parties, It may indeed be this 
consideration which has led the plaintifis 
to refrain for so many years from any 
attempt at redemption. 

The appellants-mortgagees are willing 
to allow simple interest at eighteen per 
cent., the same rate as was allowed 
under the earlier deeds, on the surplus 
in their hands. They have also expressed 
thelr willingness, not as a matter of 
right but as a matter of indulgence, to 
the preparation of a fresh account by 
which the surplus of the properties 
mortgaged by the deed of 1873 will be 
credited, after the term provided in that 
deed has expired, towards that deed and 
the two deeds of further charge, and, 
when these have been satisfied, towards 
the deed of 1878. They are also willing 
that after the deed of 1875 has been 
paid off from the surpuls profits of the 
property mortgaged by it all subsequent 
surpluses should be applied in reduction 
of the amount due under the deed of 
1878, This offer was embodiedin a 
statement signed by their Counsel Mr 
Sen, at the hearing on 25th January. 
He also agreed that interest on the sur- 
plus should be charged against him at 
I8 per cent. simple interest. By a sub- 
sequent application presented on rath 
February 1922 the appellants have limit- 
ed their claim to Rs. 50,000. As by 
either method of account the amount due 
to them exceeds this sumI would modify 
the decree of the Court below and pass 
a decree for redemption on payment of 
this amount with future interest at thee 
usual rate. 

As, however, my learned colleague -is of 
opinion that theaccount should be re-opened 
as a matter of right it is desirable that 
I should express an opinion en the 
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method by which, if th's is done, 
account should be prepared. 

The deed of 1875 stauds by itself. It 
contains its own covenant for redemption. 
The surplus was to remain in deposit 
until the mortgage-debt was extinguisked, 
The respondents have contended that 
this covenant was superseded by the 
execution of the deed of 1878 and that 
from the execution of that deed the sur- 
plus should be credited against the in- 
terest of the latter deed. This is clearly 
wrong. There is nothing in the deed of 
1878 which in any way purports to modify 
the terms of the deed of 1875, In support 
of their arguments the respondents rely on 
the covenant atthe end ot the deed by which 
the mortgagors were not to be entitled to 
redeem any of the mortgaged properties 
without paying up also the money due 
under the deed of 1878. This, however, 
is to be read along with the covenant in 
the body of the deed by wh.ch the 
amount of the five deeds was to be pa d 
up together including “any amount 
which on adjustment of accounts may be 
found due in respect of the deed dated 
I9th September 1875." These words 
show that it was in the contemplation 
Of the parties that the deed of 1475 
might have been satisfied earlier out of 
the usüfruct and that at the time of re- 
demption on taking account it might be 
found that little or nothing was die 
under it, The only question which arises 
under this deed is what should Le done 
with the income of the property aiter 
the deed was paid of, which occured 
sometime in 1881. 


the 


As regards the deed of 1873 and the 
two deeds of 1876 it is clear that there 
could be no accounting under these deeds 
until the term of six years Irom the eXe- 
cution of the first deed expired, which 
was on 9th November 1879. The question 
was raised at the beannag whether the 
term of six years Mentioned in the 
second deed of 1876 meant six years 
“from its execution or referred back to 
the six years’ period of the deed of 1873. 
The parties appear to be agreed on the 
latter construction which is supported by 
the context “after the expiry of six 
years along with the mortgage-moneys of 
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the aforesaid deeds" and this may be 
accepted. ; 

In the meantime. the deed of rst 
January 1878 had been executed ard the. 
respondents’ contention is that from the 
date of its execution all surpluses in the. 
hands of the mortgagees should be applied 
in reduction of the amount of this 
mortgage. This overlooks the fact that 
this deed was consolidated with the deed 
of 1873 and that the mortgage-money did 
not become payable until after the expiry. 
of the term provided in the earlier deed. 

There remains the question Low from 
11th November 1879 thesurplus income 


of the property mortgaged by the. 
deed of 1873 and the two deeds 
of further charge of 1876 should be 


applied. A similat question arises with 
reference to the income of the property 
mortgaged in 1875 from the date on 
which that mortgage was paid off. The 
mortgagees contend that the  varicus 
mortgages should be raid off in order 
of time, The plaintifs coutend that 
the deed of 1878 as being the most 
onerous should be paid off first or that 
failing that the money should be applied 
fateaLly io all the deeds. 

The appellants rely on the provisions 
of section 61 of the Conttact Act. Those 
provisions: of the Transfer of Property 
Act which relate to contiacts ate by 
section 4 of the Act treated as forming 
part of the Contract Act. In this case 
there has been no appropriation eitLer 
by the debtor under section 59 of the 
Contract Act or by the creditor undet, 
section 60. Section 6z provides that 
where no appropriation has been made 
by either party ''the payment shall be 
applied in discharge of the debts in, 
order of time, whether they &ie ,or are 
not barred by the law in force for the 
time being as to the limitation of suits". 
It is only where the debts are of equal 
standing in point of time that the pay- 
ment is to be applied in discharge of each 
proportionately. 

"There is no authority for the sugges- 
tion that the money should be applied, 
first in payment of the most onerous 
debt, "here could be none. in, face of 
an express statutory provision to the 
contrary. The.suggestion was tased or 
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a misunderstanding of a quotation from 
the judgment of the Master of the Rolls 
in Clayton’s case (1) dealing with the 
Tule of the civil law on the subject, 
which is reproduced in the judgment in 
Kundan Lalv. Jagan Nath (2). The actual 
rule laid down in Clayton’s case (x) was 
entirely different, The Contract Act as 
the learned Judges point out in their 
iudgment in Kundan Lal v. Jagan Nath (2) 
modifies the rule of the civil law and 
appropriates the payments in order of 
date in the absence of express approp tia- 
tion by the parties. 

It has been pointed out in tbe course 
of argument that the method cf account- 
ing proposed by the plaintiffs leads to 
Tesults absolutely incompatible with the 
intention of the parties as expressed in 
the deed. According to this methcd the 
deed of 4th May 1876 has been prac- 
tically paid up in full at the time of its 
execution from the surplus of the deed 
of 1875. The surplus from rth Novem- 
ber 1873 to rith May 1876 would be 
Rs. Ioo and the deed of further charge 
was executed only a week earlier. Ifit 
was the intention of the parties that the 
Surplus should be credited before the 
mortgage-money became payable it is 
hardly possible that the mortgagor should 
have executed a deed for a further 
advance of Rs, 99 agreeing that the 
interest should be deducted from the 
surplus payable and that he would jay 
up the money of the laier deed at the 
time of redemption of the earlier one. 
Similarly with the deed of 1878. Accord- 
ing to the defendants more than three 
quarters of this was already paid up from 
the date of its execution. If so it is 
impossible that the mortgagor should 
have executed a deed for a further 
advance reciting the previous mortgages, 
charging the furtheradvance on the same 
properties, agreeing to redeem all the 
deeds together and covenanting to pay 
compound interest, (It may be noted 
here that the translation of the deed of 
1878 given in the  paper-book is in. 
complete in severaj particulars.) "There 
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must be something wrong in a method 
of account which leads to results like 
this. The account originally prepared by 
the office shows twice as much due to 
the moftgagors as was found due to 
them by the First Court and this in spite 
0f the fact that the only persons who 
appeal against tbe decree are the mort- 
gages and we are allowing their appeal 
and modifying the decree in their favour 
by alowing compound interest on the 
deed of 1858. 

The only other ground on Which the 
respondents’ Counsel seeks to take the 
case out ofthe provisions of section 61 
is that according to him if the money 
Wete applied first in payment of the 
deed of 1873 that deed would te re- 
deemed before the others and the 
mortgagors would kaye been entitled 
to get back the property contrary to 
the terms of the contract, This reason- 
ing is fallacious. So long as the deed of 
1873 stood alone the mortgagois could 
have redeemed on payment ot its amount. 
The effect of the covenants in the deeds 
of 1876 and 1878 was to consolidate all 
the debts. so that the mortgagors could 
only get back the property when the entire 
mortgage debt on all the deeds was ex- 
tinguished. There is a distinct covenant 
in the deed of 1878 that allthe mortgages 
will be paid off one and the same time. 
The covenants in this deed have nothing 
to say as to the manner in which the 
mortgage amounts shall be paid off, In 
whatever order the debts are paid reden p- 
tion will only be effected when thewhole 
consolidated debt has been cleared off, I 
am of opinion, therefore, that if the debts 
are to be re-opened otherwise than as a 
matter of concession on the part of the 
mortgagees these four deeds must be paid 
of in order of time, under the provisions 
of section 61 of the Contract Act, 

It is argued that the deed of 1873 was 
the only deed (apart from the deed of 
1875) under which possession was held and 
that, therefore, whatever covenants the 
later deeds may have contained, the mort- 
gagors could get back the property as 
soon as the first mortgage was held to 
have been paid off. The pont would’ be 
imm.:terial if the interest on all the deeds 
ran at the same rate, as the mortgag ees 
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are being charged interest at eighteen per 
cent. pefannum on the surplus in their 
hands. Theimportance of the polnt !s 
that the deel of 1878 was cerryiig a 
higher rate of interest. The language of 
the deedof 1873 regarding redemption is, 
however, exactly parallel to that of the 
later deeds. ‘Lhe wordsusedare: , 

“I, the declarant, having paid up the 
entire morigage-Imnoney in a lump sum 
Irom my own pocket shall get the redemp- 
tion effected ". 

The effect of the covenantia the later 
deeds was that instead of redemption 
bei.g effected on payment of Rs. 99 it 
could only be effected on payment of the 
entire amount secured by all the deeds. 
Possession was, therefore, really held under 
all the deedsand not under the deed of 
1573. alone. 

If Iam rightin myview that the res- 
po.idents are not entitled to re-open tke 
method of account accepted, and indeed 
contend:d for by themselves in the Court 
below, the discussion contained in the fore- 
going paragr.phs does not arise. The 
decree which skould, in my opinion, be 
passed is that stated eatlier in the 
judgment at the conclusionof the discus- 
sion of this preliminary issue. 

Kanhaiya Lal, 5. C., and Daniels, A. 4. C. 
—As we differ on two questions, one of 
which is a pure question of law and 
the other e question of construe- 
tion of certain deeds of mortgages and 
further charges or of the effect of the 
covenants contained therein, as affecting 
the method of accounting, we refer the 
case toa third Judge of the Court under 
section 98 of the Code of Civil Procedure 
for deter mining < 

(1) whether the plaintifis-respondent 
are entitled to have the methoa of account 
embodied in the statement of account 
filed by them.in the Court below on r1th 
March 1913 re-opened or vared ! and 

(2) if the method of account can be 
re-opened or varied what amount, if ony, 
would, oo a true construction of the deeds 
of mortgages and further charges in suit, 
be due either to tke plaintifis or to the 
defendants on accaunts on the date of the 
decree of the Court below ? 





Ashworth, A. J. C.—This is a reference 
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under the proviso to sub-section 2 of 
section 98 of the Code of Civil Procedure. 

The present appellant M. Fhtisham Ali 
and one other co-plaintiff brought a suit 
against the defendantse sserting their title to 
redeem certain mortgages on a bazar called 
Ehsanganj and alleging that upon the 
true taking of theaccounts money was due 
to themfrom the representatives of the 
mortgagee. They asked fot possession and 
for a decree for the surplus amount. 

The Additional Judge of Hardoi decided 
this suit in their favour and after taking 
accounts | awarded them a sum of 
Rs, 9,012-12-8. The mortgagee appealed 
to the Court of the Judicial Commissioner. 
The appeal was allowed on the prelimi- 
nary question of the title of the plaint- 
ifs. On a second appeal to the Privy 
Council the finding against the title of 
the plaintiffs was set aside and the appeal 
remanded to the Judicial Commissioner's 
Court for decision of the further ques- 
tions raised ip it. Four grounds of apreal 
remained to be decided but three of 
them were not pressed, The only ground 
of appeal that was pressed was that 
the Additionel Judge should have allowed 
compound interest on a certain bond of 
the r1Ith January 1878. The appeal came 
up before the Judicial Commissioner and 
the First Additional Jud‘cial Commissioner 
and it was decided by a judgment dated 
the 8th November 1921 that compound 
interest should be allowed and the decree- 
writer of this Court was directed to 
prepare accounts in accordance with a 
cettain direction. This direction involved 
a different method of taking accounts to 
that followed by the Additional Judge., 
In attempting to prepare accounts accord- 
ing to this direction, the decree-writer 
found some difficuity as the direction was 
not suffcient]y in detail to cover ail 
points of doubt. Where the direction was 
incomplete he relied upon bis own inter- 
pretation of the documents. He put in 
his account: along with a note of 15th 
December 1921. The appellant-mortgagee 
objected that the method of account 
adopted by the Additional Judge should, 
be followed in preference. The respon- 
dent-mottgagor would not agree to this 
unless the appellant agreed to forego 
his claim tocompound interest and pros 


Vol. 77] 
SARSUTI PRASAD 9; ERTISHAM ALI, 


posed his own method of taking the 
accounts, When the matter again came 
before the Judicial Commissioner and 
the First Add.tional Judicial Commis- 
sioner they disagreed. The Judicial 
Commissio..er considered that the mort- 
gagor-respondent was entitled to ask tor 
a method of account different to that 
adopted by the Additional Judge on his, 
the mortgagor’s, own request, as the 
situation had been changed by the 
allowance of compound interest and 
held that, on a proper constTuction of 
tae deeds, the latest of the deeds should 
ba discharged in the accounts first. The 
First Additional Judicial Commissioner 
held that the plaintiff-regpondent was 
not entitled to ask for any alteration in 
the method of account adopted by the 
Additional Judge at his own request. In 
the event of a different method of 
account being allowed he was in favour 
of the deeds being discharged from the 
profits in order of priority, The appeal 
has been referred to meas third Judze of 
the Court for hearing upon the points of 
law on which they differed. 

A description of the five deeds in ques- 
tioa wili be found in the judgments of 
both Judges dated the 3rd of March 1922. 
It appear; that the profits of the bazar 
and of the rented field, which were 
mortgaged under the deeds in question in 
this case, amounted on the oth Novem- 
ber 1873, which was the date of the earliest 
deed, to Rs. 413 and those profits for 
the purposes ot this caseare to be deemed 
to have continuedat the same figure up 
to dite. By the deed of the gth Novem- 
ber 1873 Rs. I,000 was advanced to be 
repaid in one lump sum after six years. 
The interest was to be at the rite of 
Rs. (-8 per cent. per mensem which 
amottnted to Rs. 180 a year, Tanis interest 
togetuer with Rs. 24 on account of the 
chauhidar's pay, in all Rs. 204, was to 
come out of th? profits of the portion 
of tae bazar mottga:ed, wb ch profits 
were to bs tiken as Rs. 244. Conse- 
quently there was a surplus of Rs. 40a 
year which was to be paid over annually 
to the mortgagor, 

Tne second deed dated the roth Septem- 
ber 1875 effected a mortgage of the 


remainder of the bazar bringing in an 
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income of Rs, 413, less Rupees 244, that is 
Rs. 169 a year. Rupees9o o this income 
was set oli avainst the interest of the 
dezd leaving a balance of Rs. 79 in the 
hands of the mortgagee. This yearly 
ba'ance was to accumulate until the 
money advanced by the deed, namely, 
Rs. 500 was paid of. 

^he third and fourth deeds of further 
charge dated respectively 4th May 1876 
and 16th September 1876 do not affect the 
second deed at all but only the first deed, 
that of 1873. Their effect briefly was to 
increase the mortgage-money of the first 
deed from Rs. r,ooo to Rs. 1,198. ‘They 
also by reason of the provision that the 
interest was to come out of the Rs. 40, 
excess payable to the mortgagor under 
the first deed, reduced that Rs. 40 to 
Rs. 4. 
The last and the fifth deed dated the 
IIth January 13428 is the deed that has 
given trottble in this case. This deed 
was a deed of futther charge both on 
the property mortgaged by the deed of 
9th November 1873 and on that mott- 
gaged by the deed of roth September 
1875. RS. 375 were advanced. This sum 
was not to be repaid until the expiry 
of the time under both the deeds of 
1873 and 1875. There was a third provi- 
sion that the Rs. 375 should be paid with 
the principal mortgage-moneys due under 
all the other deeds, The interest on the 
Rs. 373 was to be two per cent. per 
mensen and was to be paid every six 
months by the mortgagor from his own 
pocket. If not paid the interest was to 
be Rs. 3-2 percent, per month and com- 


pound with six-monthly rests, It was 
further provided that so long as any 
interest and principal was due under 


this last deed no surp us arising in favour 
of the mortzazor from ihe profits of the 
bazar should be paid over. 

Itis common ground in this case that 
no Sirplus profits were ever paid Over 
to the mortgagor at any time. It will 
be observed thatfromthe gth November, 
1873 up to the date of the third deed, 
4th May 1876, the excess profits were 
Rs. 40 and from the date of that deed 
they were Rs. 22 upto the date of the 
fourth deed on 6th September 1876, 
From the date of this fourth deed they 
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were only Rs. 4. 
contention as to tke disposal of this 
Rs. 4, the main question in this case is 
as to the disposal of the Rs. 169 which ox 
the 8th November 1I88r became avail- 
able by reason of the satisfaction out 
of the usufruct of thesum of Rs. 500 
advanced under the second deed, for the 
liquidation of interest or principal due 
under the other deeds. In the Court of 
the Additional Judge it was held that 
this money should be treated as accumu- 
lating up to the date when the accounts 
were taken in the case and I2 per cent. 
per annum interest was allowed to the 
mortgagor on it, In the order of the 
Judicial Commissioner and the First 
Additional Judicial Commissioner dated 
8th November 1927, wherein compound 
interest was allowed in respect of the fifth 
deed, the direction was on the contrary 
that this Rs. I69 as soon as set free, 
should be used for the satisfaction of 
interest due on the other four deeds. 
Inasmuch as the interest due on the 
first, the third and the fourth deeds was 
already providedfor out of the profits 
it followed that this difection Meant 
that Rs. x69 should be used from êth 
November r88x for defraying arrears of 
interestand current interest due under the 
fiith deed. 

The first point I am asked to deter- 
mine is whether the plaintiffs-respond- 
ents are entitled to have the method 
of account embodied in the statement 
of account filed by them in the Court 
below on the 11th March 1913 re-opened 
or varied. 

For the purpose of deciding this point 
itis necessary to set forth the exact 
manner in which the Additional Judge 
came to adopt the method which he has 
adopted. There has never been any 
dispute as to the method of accounting 
that would be required if the fifth deed 
had not been in existence. In the plaint 
and written statement there was no 
allegation «us to the eflect oi tis 
deed on tke method ot accounti.g 
by the plaintiffs or by the defendants. 
Some attempt has been made to con- 
strue a certain paragraph of the plaint, 
gamely paragraph 2 (d) (v), cs an allega- 
tien favouring the method of account 
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Altlough there is scireadoptel by the Additional Judge but in 


my opinion this attempt fails. 'Th:tpara- 
raph of the plaint is merely an in- 
accurate recital of theterms of the deel 
itself, and, that the defendants under- 
stood this to be so, is cieaf, from tke 
fact that in the written statement 
the reply to this portion of the plaint 
is "for the terms laid down in the 
deeds, tie deeds m.y be perused,” In 
tie additional pleas of the dele. dants 
it is urged that the sum due to the 
mortgageefrom the property ia dispute 
amounts to more than five lakhgbut this 
vigie statement cinnotbe construed as 
assetting any method of accou.t. The 
co.isequence was that no issuc was framed 
by the Additio.al Judge as tu the method 
of accointing Of (and this is relly the 
sam? thing) as to the construction to 
be placal on the Ilinguage of the fifth 
deed. There was no denial that the 
fifth deel did provide for compound 
tuoterast. Tae oily question w.s whether 
ti» Court sould enforce this compound 
interest, Whe: the Court had decide 
that it would nof enforce compound 
interest the office was ordered in the 
judgmeit to prepare an account in view 
of the terms of the fii.ings. It is 
curois that tie Court set forth in its 
judz nent the terms of the first four 
deeds anil then used these words ''having 
understood the terms cí these four deeds 
it would be easy to prepire the accounts.” 
It never explained tne terms of the fifth 
deed and, asa mutter of fact, it was 
impossibie to prepare the account with- 
out coming ts a decision as to the con- 
struction to be placed on this fifth deed. 
It is probable th:t the office found some 
difficulty in preoaring the account and 
we find that both patties put in ap- 
plicatioas giving their views as to the 
method in which the accot..t should be 
filed. The plaintiffs-resrondents in their 
petitioa, Exhibit 4 3 (which has played 
an important part inthe arguments before 
me) stood out very strongly for the 
m:thod fi.ally adopted by the Additional 
Judge which is the very method which 
they  reprobate now. The defendants- 
appellaats set forth three methods and 
expressed their preference, in favour of 
one With which we are not now concern 


2 


‘ed. The Addittonal 
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Judge passed an 
order, "the account fied by the plaint- 
ifs; Exhibit Z 3 on the r1th M ren 1913 
has been carefully gone into. 1 find 
the account has been preparedin accord- 
ance with the findings announced,” 
It may be mentioned that the reason 
why the plaintiffs’ Pleader urged the 
method of accou.ts which he did urge 
and which he now reprobates was that 
ii compound i.terest was not to be 
allowed he got some advantage by that 
method over other possible methods. 


Toe Judicial Commissioner has held that. 


the plaintiffs-respondents cannot be held 
down t» their application, Exhibit Z 3, 
iiasmuch as it wis an applic.tion put 
in on the understanding tiat compound 
interest would not be allowed. The frst 
"Additional Judicial Cominissioner has 
disseated from this view on the ground 
that the only section in virtue of which 
the plaintifis-respondents could claim to 


have set aside the method of account 


adopted by the lower Courtis O. XLI 
r. 22, which allows a respondent to 
suppoit the decree of the lower Court 
on aay of the grounds decided «cgainst 
him in the Court below. He has held 
thit there wasa definite decision On 
this point nt against the respundents 
but in theirfavour and that consequently 
the provisio. of jaw just mentioned will 
not apply. He rejected the suggestion 
that the method of zccount adopted by 
the low.r Court. was one adopted by tbe 
Coitt inevita' ly in ptrsuance of its 
decision in favour of simp:e interest and 
consequently o.e for the  alooton ol 
whic: the res»oudents could not be Leld 
responsible. If it appeared t) be neces- 
sary to meet the argument that the 
decision by the lower Court to adopt 
the method of account that has been 
adopt d was a decision in favour «f the 
respon 'ents and not against  t.em, 
I would pont cut that this decision 
was only in favour of (not adverse to) 
the respondents so long as the d cision 
to award simpie and not compound 
interest was maintained. As scon as tbis 
Court set as de tbat decision in favour 
of a dec's'on to award compo nd interest 
the d:c sion by the lower Court as to 
the method of taking accounts became 
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adverse to the respondents. I should 
not, therefore, be d'*posed to hold that 
they could not rely on O. XLI, T. 22. 
At the tme that tbe respondents had 
to open their mcuths in respect of the 
account the decision of the lower Court 
as to method had become unfavourable 
to them. At the same time I would 
prefer to support the finding of the 
Judicial Comm'ssioner on anotber ground. 
It is this, All proceedings as to the 
method of taking accounts occurred in 
the low:r Court after its decision to 
allow only simple interest, Such  pro- 
ceeü)ings must be read along with that 
decision and as soon as that decision 
was upset by this Court it was open 
to this Court to give such directions as 
it thought fit as to tbe taking of 
accounts, It is to be observed that in 
the order of this Court dated the Bth 
November 1921 it was taken for granted 
that this Court could give such  direc- 
tions as it thought proper as fo the 
taking of accounts, irfespective of any 
m:tbod adopted by the lower Court. 
This order was coucurred in by the 
Tirst Additional Judicial Commissioner so 
that it is clear that he took the view 
Iam now favouring at the time, It 
was only Subsequently that he changed 
round to the view that the method 
adopted by the lower Covrt could not 
be varied. In short my decision is that 
whether the respondents conld or could 
not claim a reversal of the method of 
accountiug adopted by the lower Court, 
it was open to this Court to reverse 
that method as son as it upset the 
decison of the lower Court as to the 
nat.re of Interest to be allowed. It 
bas been argued before me that the 
emp. atic statement in Exhibit Z3 of the 
pliintifis-responuents in favour of an 
interpretation of the fifth deed requiring 
the metbod adopted by the lower Court 
acts in some way as an estoppel, It 
is sufficient tosay that the question of 
the proper construction to be placed on 
the deed was a question of law and that 
there can be no estoppel by a pleading 
of law inasmuch as the other side must 
be presumed to know what the law is. 
Accordingly I decde that the Judicial 
Commissioner was «correct in holding 
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“thatit was open to this Court to vary 
thé method. of account embodied in the 
statement. of account filed by tbe plaintiffs- 
re$pondents:in tke Court below on the 
rith of March r9r3. 

The second question is:— 

What amount, if eny, on a true con- 
struction of the deeds was due to the 
faintiffs or the defendants on the date of 
thé. decree of the Court bé!o s? 

With respect t» this question I would 
point oat that unde: sect'on 98, Civil 
Procedure Code, it is necessary for me to 


concur in the view of law, that is in the- 


construction: placed on the fifth deed, 
adopted by one ‘or other of the differing 
Judges in ordèr that there should be a 
deciston. of the majority. If I do not 
concur: wita either of. the other Judges, 
the appea! would fail, 

Theresume:/of the deeds given above 
by ne will serve to sufficiently set forth 
the? terms. of the first four deeds but 
the decision in this: ease rests on the 
construction of the fifth deed and it 
dppeirs to me desirable to set forth 
certain terms in this deed precisely. 
The money advanced was Rs. 375 and 
it was advanced as a further charge 
(zar-i-mazid) on th: two shares in the 
profits of the bazar mortgaged respec- 
tively with possession in the first deed 
of. the oth November 1873 and the 
second deed of roth September 1875. Then 
follows this sentence according to the 
tratislation of the First Additional Judicial 
Conimissioner: 

“I. hereby egree and reduce it to 
Awriting that the principal amount 
specified. above shell be paid by me 
after the. expiry of the time under 
both the rezistered deeds dated oth Nov- 
ember 1873 and 19th September 1875, along 
with thë mortgage-money of the deeds 
mentioned. above and the two deeds of 
further charge, dated 4th May 1876 and 
September 1875, amounting to Rs. 99 
or whatever money more of less on 
adjustment of accounts may be found 
‘due in respect of the deed dated 19th 
September 1875, the whole of this I 
will. pay at one time (sab ek sath aga 
Ravunga).” 

"Phe tiime for redemption of the first 
"deed: was the oth November 1879 and the 
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time for redemption of the second deed. of 
1875 was when the surplus profits 0f R$. 169 
wiped -out the principal. It is common 
ground that this was on the rst January 


"1682. Consequently this fifth deed. cotid 


be redeemed at this later date, The meàn- 
ing of the rest of the passage must be 
this 
fifth deed was tobe paid “along with. the 
mortgage-money due under the deed of 
1873 as swelled by the two deeéds-oft 1876 
for Rs. 99 each and whatever iüoney 
‘equal to or less’ than the principal of 
Rs. 500 shouldbefound due cú the deed 
of 1875 after accounts.’’ The guestion- of 
the meaning of the words “along with” 
will be discussed later. The: neXt sèn- 
tence is:- l 

"Aud I agree thatI will pay froi my 
own pocketthe interest onthe: principal 
money secured by this deed üntil'tedemp- 
tion of the deed every six months. at : the 
rate of two per cent. per mefiseni’ on the 
dates fixed below and thatif the interest 
of any six months be not paid the interest 
on the principal amount calculated at six 
pies per rupee pei mensem insteadóf Rs. 2 
per mensem: shall be added to tne principal 
after every six-months and compoünd' in- 
terest thereon also which may Hè found 
due under accounts shallbe paid at the 
time of redemption after the expiry of the 
said term,” MES P 

This has been taken by the -First Ad- 
ditional Judicial Commissioner to- mean 
that the interest must be faid: indepen- 
dently ofany surplus profifs from the 
property. The deed goes on to state: 

“I agree that unless I pay up the money 
I.shall not. be entitled to redeem any of 
the mortgagel pfoperties entered in the 
above mentioned deeds, nor shail I get 
any surplus amount out of the incóme of 
the biza without payment of thé interest 
and principalamount due under this deed.” 

The First Additional Judicial, Comimis- 
sioner taking into consideration the three 
conditions, thatthe money under this fifth 
deed should be paid along withthe money 
due underthe other four deeds, that the 
interest on this fifth deed should be paid 
outof the covenantot’s own pocket, and 
lastly that no profits should be paid -over 
to the covenantor from the bazar until this 
deed was paid upin full, has eXpiessed an 
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. opinion that the meaning was that there 
could be no redemption of the property 
untilthecovenantor tendered at one and 
the same time the moneys, principal and 
interest, due under the first four deeds and 
the money principal and interest due under 
the fifth. deed. He was not to be allowed 
to -sato any profits against the interest 
Or principal of the fifth deed and con- 
sequently any surplus prrfits after redemp- 
tiou of the first four deeds would 
merély remain in suspense, with interest 
paid by the mortgagee at one per cent. 
until the date of decree of this Court. 
This opinion he has expressed in the pre- 
amble to his judgment. Further on he 
expressed the opinion that, rightor wrcng, 
the method of the lower Court cannot be 
varied; and finally he expresses the opin- 
ion that if itis varied tke -surplus profits 
should be used in the account to liquidate 
the: deeds principal eandinterest according 
to their priority in time. Itis not clear 
to.me why having expressed in the first 
part of his judgment the view that 
the .lower Court's method was correct, Te 
Should not.have held that, even if one 
could go-behind the method of account 


adopted by the Additional Judge, that 
method. should be: found the right 
one. 

I disagree with his view. In my 


Opinion it was so inequitable to require 
that the interest on this fifth deed should 
mount up at six pies per rtpee per 
mensem £. e, Rs. 37-8 per cent. per 
annum while the mortgagee had more 
than enough in surplus funds to pav this 
interest (from the share of the bazar 
mortgaged under the deed ot 1875 after 
that deed. was satisfied out of the tutsufrc ct), 
that-I would favour any construction of 
the deed in “reason -wiich would avoid 
sich a result. Again the condition pto- 
viding that the mortgagor should not get 
any:sutplus amount ont of the income of 
the bazar without paying tke principal 
and interest due under th's fifth deed 
cxrtainly suggests that this surpius 
amonnt should be used for liquidating 
the interest and principal of this fifth 
deed. 1 do not find thet the provision 
that the moftsagee should pay out of Lis 
own pocket the interest on this fifth deed 
an insutmountable difficulty to this in- 
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terptetation. It must be remembered 
that between the Irth January 1878 (the 
date of this fifth deed) and Ist January 
1882 there were three years to elapse 
and the immediate intention of the parties 
may well :heve been that this interest 
should be paid out of the pocket of the 
mortgagor, Nor again: do I considet that 
too much importance should be attached 
to the words "along with” in'tbe .pro- 
vision that the principal due under this 
fifth ceed should be paid along -with the 
mortgage- money due under the other four 
deeds What appears to have been con- 
sid-ted most important by the-parties at 
this time was that this fifth deed should 
not be redeemed before the other fotr 
deeds, fer the obvious reason that, if the 
other four deeds were redeemed first, the 
mortgagee would lose possession cf the 
property which was security also for the 
money advanced by this fifth deed. .I 
would interpret the words “along with ” 
to mean ''not before’’. Tle deed is not 
expressed generally in snch exact language 
as to require a meticulous adherence to 
every word of it asapatt from its obvious 
intention, It is clear for instance :that 
the expression " more or less” is used 
for “ equal to or less”. In support of 
this interpretatian of the words “along 
with”, I would draw attention to a 
judgment of this Court Chandrika Perskad 
v. Jagannath (3). In ‘that cate the 
terms of the contract required that 
a certain prior mortgage shctild not be 
redeemed until a deed of further charge 
was p^id up. The judgment cf this: Court 
contains the following passage : 

“I am of opinion, therefore, that the 
deed of 1889 was intended to create a 
further charge on Gangapurand that the 
Court below kas tightly held that the 
plaintiff should pay it offet the time of 
redeeming Gengeptr ". 

Now in this judgmentit is obvious that 
the meaning of the words “at tke time 
of redeeming” was “not beforé’’, When 
therefore we find this Court in a judg- 
ment using the words ‘‘ at the .time of ” 
loosely lor ''not befcre " itis not ex- 
traordinary if the sime thing occurred in 
this deed. I think it may be said that 


(3) 8 O. €. 227 at p. 230, 
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if many deeds where it is provided that 
a deed of further charge shall be paid 
up along with an earlier deed the mean- 
ing is nothing incre than that it shall 
not be paid up before, Accordingly I 
hold that the method adopted by the 
lower Court was not tke correct one. 

‘The next question is to consider 
whether accounting according to prior ty 
of the deeds, which is tle method stp- 
ported by the First Additional Judicial 
Commissioner in the last part of his 
judgment, is the proper one? 

For the following reasons I hold that it 
is not. In the first place it is to be 
observed that this fifth deed is a 
further charge not oniy On the shere 
in the bazar mortgaged by the 
deed of 1873 but also on that mort. 
gaged by the deed of 1875. While 
hesitating to assent to the argument tl] at 
this fifth deed was a deed under which 
the mortgagee took possession of tke 
mortgaged property {inasrmch as it gave 
the mortgagee a right to continue in 
possession of the property mortgaged by 
the deed of 1875 after that mortgage was 
redeemed from usufruct) and conreqvert- 
ly brought into operation section £6 (A). 
of the Transfer of Property Act, at tle 
same time I hold that where property 
is made subject to a further charte, sur- 
plus profits should be used to liquidate 
the interest on thé furtker charge in pre- 
ference to liquidating other deeds which 
have no connection with tke prcperty, 
in the absence of any express agreement 
to thecontrary. Secondly it bas freqent- 
ly been ruled that, notwitkstard' ng any- 
thing in section 61 of the Contract Act, 
inthe absence of appropriation, paymei.ts 
of surpluses should be appropriated to 
interest before they are appropriated to 
principal on any particular debt. Tle fifth 
deed being a further charge cn both the 
properties mortgaged by the deed of 1873 
and by that of 1875 Fas to be treated as 
constituting along with those decds a cen- 
solidated debt. Any interest, tlerefore, 
due undér this fifth deed should be paid 
off in preference to any  princpal due 
under the deed of 1873. Lastly I hold 
that the clear intention of the fifth decd 
was that the interest and pr.ncipal under 
it should be liquidated before any prin. 
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cipal due under any of the other four deeds. 

We now come to tke method, adopted 
by the Jucicial Commissioner. This metl od 
is based ontle view that the fifth deed 
must be satisfied in preference to tke 
others. It is stated as follows: 

" Aprly'ng tre surp'rs inccme of the 
bazay mertgaged in tle decd of 1873 and 
1875 in satisfaction of tle last dc¢d of 
further clarge and when that deed is 
satisfied in discharge of the deeds of 
further charge of 1876, which stand on 
an egual footing in order of priority 
and then in satisfaction of the mortgage 
of 1873, a sum of Rs. 7,010:11-7 appears 
to be dve to theplaintifis on tke date 
of the decree of the Cort below. The 
acecunt of the 2rst Febturry 1022 yre- 
pated ty the cffce seem to be correct 
and in censoncence with tke covenants 
contained in the several deecs....Tle 
appel sicud in wy cyin‘cn Le dismiss- 
ed exceptin so far that tle strphs ‘al- 
Jowed to the panti s] culd te reduced 
to Rs.7,01c-11-7 as on the date cn wlich 
the decree cf tle Ccurt below was pass- 
ed. The parties should in the circum- 
stances bear their own costs after the 
remand.” l 

Tam of tke opinion that tris is im 
accordance with tke proper constructie n 
of the fiith ceedand My arswer 1o tle 
seccnd question js that T agree with tle 
Jud'cia] Commissioner tlat tle sum just 
mentioned shculd ona true ccnstructicn 
of the deeds te found due to tte 
plaintifs. 


Kanhaiya Lal, J. C. anā [Iyle, 
A. 3. Q.—In accordance with tre 
cpinion of tle learned Seccnd #dċi- 
tional Jud'cit1 Commissioner this area! 
is d'smissed except in sofer tlat tle sir- 
plus allowed to the plaint fs ty the Court 
below world teredrced to Rs. 7,910-11-7, 
as on tle date on  whch the decree 
of the Court belew was passed. The parties 
shorld in the circumstances bear their 
own costs in this Court after remand, 
The costs incurred ty tre plaintiffs in 
the Court of first instance and in tle 
avpcals ta this Corrt and to His Majesty 
in Ccuncil prior to tre remand ska!] be 
charged against the defcrdants. 

Z. K. Order accordingly.: 
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LAHORE HIGH COURT. 
. LETTERS PATENT APPEAL NO, 173 
OF 1921, 
February 6, 1922. 

Preseni :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr, Justice Abdul Qadir. 
THE PIRW BADRI DAS-J ANAKIDAS 
OF DELHI—DEFENDANT—-ÁPPELLANT 

2X SHS 
MATHANMAI, AND OTHERS— DEFENDANTS 
PLAINTIFFS— RESPONDENTS, ` 

Letters Patent (Punjab), cl. xo—' Judgment," 
meaning of—~Interlocutory judgment—-Order refus- 
ing stay of execution— Appeal. 

The term “judgment” in section 10 
of the Letters Patent (Punjab) includes an 
interlocutory judgment which decides, sofar as 
the Court pronouncing such judgment is con- 
cerned, whether finally or temporarily, any ques- 
tion materially in issue between the parties and 
directly affecting the subject-matter of the 
suit. [p. 328, col. 1.] 

The order of a Single Judge of the High Court 
refusing to stay execution of a decree, which is 
under appeal to the High Court, is a "judgment" 
within the meaning of the term in clause 10 of 
the Letters Patent (Punjab) and is  appealable. 
[p. 328, col. 2.] 

Brij Coommaree v. Ramrick Das, 5 C, W. N. 781 
and Gokal Chand v. Sanwal Das, 55 Ind. Cas. 933; 
I L.348; 12 P.W. R. 1920; 79 P. L. R. 1920; 2 ÅL. 
L. J. 32, followed. 


Letters Patent Appeal against the order of 
Mr, Justice Harrison, dated the 23rd June 
I921. 

Lala Sardha Ram,for tke Appellant. 

Lala Mott Sagar, R. S., Lalas Prem Lal 

and Rupram, for the Re:pondents. 


JUDGMENT.— This is an appeal under 
clause 10 of the Letters Patent against 
an order of Mr, Justice Harrison, dated 
23td June 1921, rejecting an application 
for staying execution of a preiminary 
decree, passed against the defendants- 
appellants by the Senior Subordinate Judge 
of Delhi. The plaintiff firm sued tle 
defendant firm fora dissolution of part- 
netship and for accounts and obtained a 
prelim nary decree on the 11th June 1921, 
by vittue of wh'ch tre Official Receiver 
was authorised to vo into the accctunts of 
the defendants and to certify the result 
io the Court for the purpose of a final 
dectee being passed, The defendant firm 
preferred an appeal to this Court against 
the preliminary decree andafter the appeal 
was admitted, applied that the execution 
of the preliminary decree be stayed, on 
the ground that substantial loss would be 
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caused to the defendants, if the Receiver 
would take charge of their assets and 
their account-books, as this might result 
in the closing of their business. They 
also urged that the time and money 
spent in carrving out the orders of the 
Court as embodied in the preliminaty 
decree, would be wasted if it is set aside 
on appeal. The learned Judge in Cham- 
bets, who d'sposed of the application, 
passed the following order in rejecting 
it:— I do not think that sufficient 
reason has been shown for staying execution 
and preventing the preliminary decree 
from developing intoa final decree until 
the appeal has been decided.”’ 

The defendant firm has appealed against 
the above order and the main grounds 
of appeal are that ifa final decree is 
allowed t» be passed the appeal from the 
preliminary decree will become useless and 
that the proceedings in execution are 
likely to be expensive and protracted. 
Rai Sahib Moti Sagar on behalf of the 
respondents, has raised a preliminary 
objection, that the order under appeal is 
not a “judgment” and is therefore not 
appealable. It is contended that the 
word "judgment " for the purposes of 
an appeal under Letters Patent, means a 
decision which affects the merits of the 
question between the parties by determin- 
ine some right or liability and thit the 
order passed by the learned Judge in 
Chambers does not belong to the category 
of such orders as amount to judgments, 
We are feferred to a decision of the 
Madras High Court, in Pélaniappa 
Chelti v. Chidambaram Pillai 
(1) which relates to an order staying 
tre fvrther trial of a sujt passed by a 
Single Judge of the High Ceurt, against 
which it was held, there could be no ap- 
peal. The next case cited isa decision of 
tke Bombay Hgh Court Vanichand Raj- 
pal v. Lakhmichand Maneckchand (2) in 
which it bas been held that an order re- 
fusing to restrain the defendant from pro- 
secutng a suit filed by him against the 
pla'ntiff in a Court of a Native State is 
not a judgment and no appealliesagainst 
it. We bave also been referred to Murali- 
dhar | Chamaria v. Dalmia (3), in which 

(i) 30 Ind. Cas. 942; 18 M. L. T. 312. 


i2) 53 Ind. Cas. 395; 21 Bom. L. R. 955, 
(3) 49 Ind. Cas. 120; 45 c. 818. 
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It-isheld‘that an order of a Single Judge 
sting on the Original Side, refusing an 
application by a defendant for leave to 
file.his written statement is not a judg- 
ment and no appeal lies from it. Itis not 
necessary to Mention all the cases cited on 
behalf of the respondents, as 1 ke the cases 
noted above, they were referred to only 
by way of analogy and are not directly 
applicable to the question before us. 

Lala Sardha Ram, who argued before 
us tlie case for the appellants, relies on & 
decision ‘of the Calcutta High Court, 
Brij Coomaree v. | Ramrick Das (4) 
which is ar authority in point, There 
a Single Judge to whom an application 
was made for staying execution of an 
ordet-passed by the same Judge in the 
matter of Probate, refused to stay execu- 
tion, It'was held that a Letters Patent 
Appeal was competent against the said 
order. Reliance is also placed on Goal 
Chand v. Sanwal Das (5) in which a 
Division Bench of this Court has laid 
down that an appeal lies from the order 
of a Single Judge refrsing to stay execu- 
tion of a decree, which is under appeal 

.to the High Court and that "the term 
judgment in section ro of the Letters 
Patent includes any interlocutory judg- 
ment which decides, so faras the Court 
pronouncing sttch judgment is concerned, 
whether finally or temporarily, any question 
materially in issue between the parties and 
directly affecting the ‘subject-matter of 
the suit." This view appears to be in 
accord with tbe comprehensive definition 
of the word ''judgment" given by Sir 
Arnold White, in. the Fall Bench ruling 
of the Madras High Court, published as 
Tuljavam Row v. Alagappa Chettiar (6). We 
cannot see much difference in principle 
between the case before us and that de- 
cided ‘by the Calcutta High Court in 
Brij Coomaree v. Ramrick Das (4), 
Gokal Chand v. Sanwal Das (5) 15 
c early applicable to this case, The pre- 
liminiry objection is, therefore, overruled. 

As regards the merits of the case Lala 
Sardha Ram argues as indicated above, 
that the execution of the preliminary 

(4) 5'C. W. N.78r. 

(, 35 Ind. Cas. 933; I I» 348; 12 P. W. Ri 
1920; 79 P. Le R. 19203 4 L. L. J. 32. 

(65 8nd. Cas.340;35 M. 1; (1910) M, W. Ni 
697; 8 M; I. T. 453; 21. M. I. J. i; 
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decree would mean substantial loss to the 
appellants. This is disputed by the otl er 
side end it is further urged that tre 
learned Judge in Chambers having exert- 
cised a discretion vesteC in him by law 
in fayour of the respondents, bis order 
should not be disturbed, unless there is 
anything to show that it was without 
jurisdiction, Of was passed with material 
irreguiarity, or there is any adequate 
proof that some loss would be cccasioned 


“by it tothe appellants whichcen be called 


substantial. While rccognizing the found- 
ness of this proposition, we think, after 
weighing carefully the arguments address- 
ed to us:on both sides, that there are 
circumstances in this case wlich go to 
show thatthe appellants do stard t. lose 
substantially if the preliminary Cectee is 
executed and is eliowed to develop into 
a final Cecree before their appeal frem the 
preliminary decree is adjudicated tpcn. 
One obvious loss is thit the appeal whieh 
is pending becomes useless.  Anotler 
probable loss is that the tusiness of tle 
appellant firm will be seriously disturbed 
by thiir account-tooks passing into tle 
hands of the Receiver, Where the prccess 
is likely to be a protracted and expensive 
one, as appears to be the casein tte pre- 
sent instance, the balance of conven:ence 
is in faveur of staying tle execution ratter 
than proceeding with it. We, therefcre, 
accept this appeal and stay tbe executcn 
proceedings till the decision ci the apr«al 
from the preliminary decree. The apyel- 
lants must, however, furnish security to 
the satisfection of ihe Executing Carit 
for any decree for which he may Lefound 
liable. We also direct that in order io 
avoid a undue hardship to the respond- 
ents, an early date be fixed for hearing 
ofthe said appeal: in tlis Court. We 
leave the parties to tear their own costs 
of this appeal. 


N, H. Appeal allowed. 
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First CIVIL APPEAL NO. 22 OF 1922. 

April 19, 10923. 
Present:—Mr. Dalal, A. J. C. - 
and Mr. Simpson, A. J. C. 

DWARKA PRASAD-—PLAINTIFF— 
APPELLANT 

7 YESUS , 

. Musammat RAM DEI AND OTHERS— 
DEFENDANTS—RESPONDENTS, 

Hindu Law-— Joint family— Alienation by co- 
parcener—Separation—Swil by co-parcener to chal- 
lenge alienation — Tvansaction, whole, whether can 
be set aside— Limitation, commencement of—Limi- 
tation Act {IX of 1908), Sch. I, Art. 120, i 
. Under the Mitakshara a single member 
joint Hindu family, whose fights have been in- 
fringed by a sale of joint family property, can 
have the entire sale set aside. [p. 330, col. 1.] 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
280; 39 A. 437 at p. 442; 21 C. W. N. 698; 1 P.L. 
W. 557; 15 A. L. J. 457; x9 Bom. L. R 498; 26 C. L. 
J. 1; 33 ML. J. x4; (xor 7) M. W. N. 439; 22 M. L. 
T. 22; 6 Ie W. 213; 44 I. A. x26 (P. C.); followed. 

A member ofa joint Hindu family may pur- 
port to alienatehis own share in the family pro- 
perty, but by doing so he does not effect sepata- 
ton. [p. 331, col. 1.] 

A.suit by a Hindu co-parcener for a declara- 
tion that an alienation of family property by an- 
other co-parcener is void ab initio is governed 
by Art. 120 of Sch. I to the Limitaticn Act, and 
limitation begins to run from the date on which the 
plaintiff comes to know of the alienation. [p. 331, 
colz; p. 332, col. 1.) 

Appealfrom the decree of the Sub- 
ordinate Judge, Bahraich, dated the 26th 
Hebru^ry 1922. 

Messrs. Gokaran Nath Misra and K. P. 
Misra, for the Appellant. 

Mr. H. K. Ghosh, for 
Nos. r and 2. 


JUDGMENT. 

Simpson, A.J. 0.—This is a first appeal 
by a plaintiff. The suit was one to 
set aside a sale. The pedistee will be 
found on page 2 of the record but it 
is not entirely correct. The plaintiff's 
case is that he is the only sonof Musam- 
mat Lalita the second wifeof Har Bhajan; 
while Mata Pras.d, Ram Narain and 
Salig Ram are his half-brothers, being 
the sons of Har Bhajan Ly his first wife 
Musammat Dhanbhasa. Tie sate which 
is attacked is dated rith June 1909 
and the deed was executed by Musam- 
mat Dhasbhasa, defendant No. 3, Suraj 
Bakhsh; defendant No. 4, Mata Prasad, 


of a 


Respondents 
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defendant No. r2, Ram Narain, defendant 
No. 75, and Salig Ram, defend: nt No. 18 
in favout of Ram Nidh ard Ram Adbin. 


. Both vendees are dead. The first cefend- 


aut, Musammat Ram Dei is tle witow 
of Ram Adhin. Tire second defend. nt is 
the son of Ram Nidh. The other defer d- 
ants wil ell le found in the pedigree. 
They are the people who executed the 
sale-deed and their sons. The plaintiít's 
case is that tle famiy originally came 


from Gwalior and that they still told 
some property there. Har Bhejan had 
two Wives; the first Musammas 


Dhanbhbasa of Bahraich district who lived 
in Gajadharpore and the second Musam- 
mat L.lita wo came from Gwalicr.: 
Har Blaian died, beig then 9 member 
of joint family which corsisted cf him- 
self h's three sons by his first wife, namely, 


Mata Prasad, Ram Narain, Sclic Ram, 
his son by Lis second wife,  Dwarka 
Prasad, and his nephew Suraj  Baklsh. 


Hive months after lis death Lis second 
wife Musammat Lalita, not setting on 


well with Musammat Dhanbbass, vent 
back to Gwalior, ti.kirg with ber ker 
infant son the plaintiff Thus it came 


about that on rrth June 1909, the plaint- 
iff being then a minor and absent in 
Gwalior, this sale-ceed was executed with- 
out his knowledge and in derogation of his 
rights. Accordinsly he sues to set it 
aside. The defendants Nos. 1 and z 
representing the vendees contested the 
suit on vaticus grou:ds. The first was 
that the plaintiff is a fictitious person, 
that Har Bhajen had only three scns. 
Their next point was that the sale was 
for family necessity, and the third that 
the suit is barred by time. ‘The ce- 
fendant Nos. 3, 4, 12,15 and 18 who 
had actually executed the sale-deed did 
not put in a written statement. It 
would have been difficult for tkem to 
do so. They must either have said 
that the plaintiff's claim was bad, which 
they are uot prepared to do, for they, 
are supporting him, or kaye admitted 
ihat they themselyes had 1 ractised a 
fraud wien the  ven?^ecs. The ot cr 
dafendents put in a written statement 
admitting the pedigree, saying that no 
cause of action had accrued against 
them, and claiming exemption from 
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costs The Court of trial decided all 
the points in the plaintifl’s favour. On 
the first issue it was found that the 
plainti was the legitimate son of Har 
Bhajan. On the second it was found 
that the joint family is still undivided, 
On the third it was fecuna that the 
property in suit is ancestral property of 
the joint family. On the 4th and 5th 
and 7th it was found that thre was 
no legal necessity andon the 8th it was 
held that the suit was in time. Accord- 
ingly a decree was passed im favotr 
of the plaintiff. But the sale-ceed was not 
set aside im foto. A declaration was given 
that the sale-deed was not binding on 
the plaintiff to the extent of his share 
in the disputed property, and trat sl are 
was declared to be 1/8th. The only point 
taken by the plaintiff in appeal is tl at 
on the findings of the Court of trial the 
decree ought to lave been fora declara- 
tion that the sale was void in toto. There 
is no doubt that that is the Mitakshara 
Lawas it is administered in these Pro- 
vinces and in Bengal. | A single member 
of a joint Hindu family, whose rights 
have been infringed by a sale of joint 
family property, can have the entire sale 
set aside. Eitber the vendors were en- 
titled to deal with the joint family 
property, in which case the alienation is 
valid, or they were not entitled to do 
so, in which case they cannot alienate 
even ther own share. This proposition 
of law is not disputed by the respond- 
ents. Indeed it is elementary. But I 
may quote from the recent Privy Council 
ruling; Sahu Ram Chandra v. Bhup Singh 


Bone the law ofthe Mitakshara the 
joint family property owned, as stated, 
by all the members of the family as 
co-parceners, cannot be tke subject of a 
eift, sale of mortgage by one Co-parcener, 
consent, 


except with the express or 
implied, of all the other co-parceners. 
Any deed of EN gift, sale or mortgage 


eranted by one co-parcener on his own 


Ind, Cas. 280; 39 A. 437 at p. 442; 21 C.W. 

P. L. W. 557; 15 A. L. J 437; 19 Bom, L. 
6c. L. J. 35 33 M. L. J. 14; (x917) M. W. 
2 M. L. T.22; 6 L, W. 213; 44 I À. 126 
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account or over the joint family property 
isinvalid, theestate is wholly unaffected 
by it and its entirety stands free of 
jt." : 
As regards the appeal, therefore, there 
is only one question of decision and 
that is whethcr tne plaintiff can ask to 
Lave the sale set asice imioto, or only 
as regards his own share. Tke plaint 
is not as clear as it might bave been, 
but there is more than one indication 
in it that the plaintiff was asking to 
have the whole sale-deed set aside. ‘kus 
in paragraph 7 of the plaint, it is stated 
thet "the sale-deed is invalid and 
void" andin paragraph io in the relief 


a ceclaration is asked for “that the 
sale-deed is invalid and void and liable 
to be canceled." It is true tkat in 


paragraph 7 the words are “contrary to 
the plaint it’s right and in paragraph 
Io “prejudicial to the ple‘ntiff’s rights," 
But we construe these words as being 
merely an assertion of the plaintiff's 
right to sue, not asiimiting the relief sorg ht. 
The word used in both cases is haqug 
(rights). These is no reference in the 
paint to the pla‘ntifi’s Aissa (share), 
Again the valuation ol the claim for the 
purpose of jurisdiction is Rs. 11,0006 which 
is the value of the whole of the property, 
not of the plaintiit’s share. There is no 
more to be said about the appeal. 

It is tne cross-objecticn which raises 
the real pointsotthe case, "Ihe vendees, 
defendants Nos. I and 2, have raised 
again most of the points which they 
raised in the Court of Trial. The points 
for decision areas follows:— 

I. Is the plaintiff a son of 
Bhajan? 

2, Has there been a separation between 
Suraj Bakhsh on cne side and the plaintiff 
and his brothers, on the other ? 

3. Istle property in suit ancestral? 

4. Ate the vendees protected by 
section 41 cf the Transfer of Property 
Act ? 

s, Is the suit within limitation ? 

6. Was the sale made for family 
necessity ? 

On the first point we agree with the 
finding cf the Court cf Trial. ‘Tre question 
is one of fact and it has been ade- 
quately dealt with in the judgment under 


Har 
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appeal. It is sufficient to say here that 
the plaintiff himself went into tke wiiness- 
box, that his mother and his step-motl cr 
were both examined on commission, and 
that there weie numerus other witnesses 
both from Bahraich and Gwalior to the 
plaintif's parentage. Thereare also certain 
proceedings in the Revente Courts of 
Gwalior in which Ram Narain obt.ined 
mutation of the village Hurras in tle 
name of himself and his brothers Mata 
Prasad and Dwarka Prasad, This will be 
found at page ro of Part III, Itis dated 
24th February 1905. Similarly there is 
Exhibit 6 on page 34 of Part III dated 
i2th February Igrz in which mutation of 
names.in fayour of Ram Narain is set 
aside and it is ordered that Dwarka 
Prasad and Mata Prasad’s names must 
be added. These proceedings are all along 
before the present i:tigation. We find 
then that the plaintiff is really the son 
‘of Har Bhajan. 

The eviderce offered of the separation 
consists of alienations of their shares 
made by the various members of his 
family. 'Thisis no doubt pro tanio evidence 
of separation but, taken by itself, it is 
not sufficient. A member of a joint 
family may putporf to alienate Lis own 
share. .By doing so he does not effect 
separation, hese  alicnations are «ll 
earlier than the sale-decd now in question 
and they relate to the same property, 
. which is described in the sale-deed as 
joint and ancestral. We find, therefore, 
ihat there was no separation. We may 
add that the point was never clearly 
plea ded. 

The only point brought to our notice to 
prove that the property was not ances- 
tral is Exhibit 12 on page 1 of Part TIT 
which shows that when Ghheda Singh 
died, mutation was eftected in favour of 
cin Bhajan, his brother and Suraj Bakhsh 
ingh, his nephew. AH these nemes will 
be found in t.e pedigree on page 2 of 
Part I, This entry, however, is rot in 
fivour of the respondents, for, if the 
property had passed as self-acquired prop- 
erty by inheritance, Har Bh jan would 
have got the whole of it. The fact 
that Suraj Bakhsh was entered as having 
a half share in it stows th .t he and 
Har Bhajan took the property by sur- 
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vivorship as ancestral property. Another 
impoitant piece of cvyidence will be 
furnd on page 530f Part III. This is 
an admission of the vengecs as pleintifis 
in a suit which they had to bring to 
get possefsion of tke prcperiy, that it 
is ancestral (pat: gre] h 8 of the plait). 
We find therefore, that the property is 
ancestral], 

Are the vendees protected by section 41 
of the Transfer of Pruperty Act? 

This is part of a larger question. If 
the plaintiff's suit is henest, section 4I 
has no application because there would Fe 
no consent of the plaintiff to the vendors 
appearing as ostensitle cwners. When 
Her Bhajan ded, Musammat Dhent hese, 
the Senor widcw, stcceeded in gett'ng 
mutation in her cwn name, net only to the 
excluson of tbe pleintiff end bs mother, 
but also to the exclrsicn of ber cwn 
three scns, The mere fect the t tre ple nt- 
iff allowed Musammai Dhanbhesa's rame 
to stand in the kAcwat world not attract 
the provisicns of Ssccticn 41 of the 
Transfer of Freperty Act, 

Ts the suit within limitaticn ? 

‘This issue is also a part of the larger 
issue, whether the plaintiffs suit 
is honest? The pleintff's &cccunt of 
the matter is that hedd not know that 
there bad been any sale-decd at al] until 
he received the letter Ex! Fit 7 printed ` 
on page *9 of Part III. We ate not im- 
pressed by this letter. It is written by 
one Ram Bahadur Singh who had no 
particular occasion to write it. He is pot 
even of the same caste as the plaintiff, 
It reads to us like a letter manufactured 
for the purposes of the case and we find 
it diffien]t to believe that the plaintiff was 
up to that time in blissful ignorance. It 
is true that the vendees have never yet 
obtained possession of the property, This 
is why the present suit is one for declara- 
tion. But there has been a great deal of 
litigation. Now if the plaintiff was a wa re 
of tiese proceedings he is beyond limita- 
tion. Article OI does not apply toa suit 
of this nature. Lhe plaintif is not suing 
to cance] or setaside the sale-deed bat 

for a declarat’on thet the sale-deedis void 
ab initio, On the otter hand he is not 
suing for possession, The article applica- 
b'eis 120. The period is six years beginning 
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from the time when the right to sueaccru- 
ed and that would be when the plaintifi 
came to know of the  sale-deed. The 
present suit was brought on the r3th 
September 1920, It was in time ifthe cause 
of action accrued on or after r4th Septem- 
ber rgr4. The sale-deed was executed on 
Irth June 1909. The first attempt to 
defeat the vendees was by means of a 
lease dated roth June 1909. The vendees 
had to bring the suit for the cancellation 
of this lease. ‘Iris is Suit No. 2 of rOrr 
and it was setiled by a compromise dated 
13th February rgrr whereby a decree was 
passed for the cancellation of the lease. 
Still the vendees did not get possession 
aud for that they had to bring another 
suiton 7th March 16018 for possession 
under their sale-deed. Suraj Bakhsh Singh 
and others, vendors, disputed the case. 
taking every plea they could th'nk of 
except that they did not mention the exis- 
tence of the plaintiff, Dwarka Prasad. 
The Court of Tria] dismissed the suit on a 
finding that the alienation was not sup- 
ported citherby family necessity or by 
antecedent debt. An appeal was filed, 
which was heardby a Benchof this Court. 
It was considered advisable to settle for 
the Courts in Oudh a point whether a debt 
secured by a mortgage of joint family 
property but not yet time-barted as a 
simple money debt, isto be regarded asan 
antecedent debt such as would support an 
alienation of joint family property. It was 
decided by that Bench that stch debt is an 
antecedent debt. Accordingly the appeaíwas 
allowed and the suit decreed with costs in 
botb the Courts, The date of that decision 
is 6th July r920. But as the dete we are 
in search ofis the year 1014 the whole of 
this second litigation is beside the point. 
There is nothing to show that the plaintiff 
was aware of the proceeding which re- 
sulted in the cancellation of the lease in 
the year I011, He appears to have been 
born in 1894, so that be would appear to 
have been passed of age at that time, 
and so far as we know, he was living 
in Gwalior. The evidence that he made 
colfections of ren! in Bahraich is all later 
ihanior4, When he was in the witness 
box he was not cross-examined at all 
effectively on this point. He said "During 
these three years I visited Gajadherpore 
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on four or six occasions." But that is all; 
In the Court of Trial he set up a cause of 
action Which was within time, and that 
was accepted. Weare disposed to reject 
that cause of action. It remains probable 
that he hada cause of action within time. 
He cannot beexpected to prove the nega- 
tive that he did not know of the sale-deed 
and there is nothing to show that it was 
communicated to him at any period 
which would put him beyond time. 

The question of family necessity was 
very faintly argued. Itis a question of 
factand the vatiousitems have been fully 
discussed in the judgment under appeal. 
The sale-deed was executed for the pur- 
pose of paying of various debts incurred 
by tke individual members of the family 
and itisnot skLown that these individual 
debts were taken for family purposes. 

There reMains the general consideration 
whether the plaintid’s svit is honest. It is 
clear that the vendors have not been 
honest. After they had given this sale- 
deed and got good money forit, they pro- 
ceeded to give a lease of the same prop- 
erty. Even after this lease was cancelled 
by the Court, they withheld possession of 
the property, and denied the execution 
of the sale-deed. When that case was 
finally decided against them, they remained 
silent. When the plaintiff brings the 
present suit no doubt they are supporting 
him, for both Suraj Bakhsh and Musatm- 
mat Dhanbhasa are plaintiff's witnesses. It 
is with some regret that we find ourselves 
unable to give effect to this consideration. 
It is qu te probable that defendantsNcs-1 
and 2 might havesucceeded if they had been 
represented by competent Counsel in the 
Court of Trial. Facts might have been 
brought out which ‘would have established 
collusion between the plainti® and the 
vendors. For example, Suraj Bakhsh went 
into the witness-box. If hehad had to 
face a competent cross-examiner soMe- 
thing would have been elicted from him, 
The question would have been put “When 
you executed this sale- deed, did you intend 
to cheat your half-brother Dwerka Prasad 
by selling joint family property which was 
partly his, or did you intend to cheat the 
vendees by pretending to sell what you 
knew you were: not entitled to sell.” But no 
question of the sort was put to him, 'On the 
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record, as it stands, we find no material on 
Which we can difer from the findings 
of the Court of Trial. All these findings 
therefore stand good and the cross-cbjec- 
“ tion is dismissed with costs. The appeal 
on thé other hand succeeds and the plaint- 
if will.get a declaration that the sale is 
altogether void as far as he is concetned and 
that the whole of the family property stands 
unaffected by it, He will also get his 
costs in both Courts. As to the Hability 
of the vendors to their co-defendants ven- 
dees, that question is not before us and 
we say nothing about it. 

Dalal, A. J. C,— I agree. 

Z. K. l 

Appeal allowed. 


_ LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 18) Or 1920. 
l Bebruary 17, 1923. 
. Present s—Mz. Justice Scott-Smith and 
l Mr. Justice Fforde. ' 
RODHA RAM—DEFENDANI— 
APPELLANT 
"n vETSUS 
AMAR CHAND— PLAINTIFF AND ANOTHER 
; —DEFENDANT— RESPONDENTS. ` 
Hindu — Law— Joint — family— Alienation by 
father—Necessity— Inquiry— Burden of proof. 
. : A person who takes a mortgage from a Hindu 
father in consideration of a present advance, 
as opposed to an antecedent-debt, is bound to 
establish in a suit brought by a son of the mort- 
gagor to challenge the validity of the alienation, 
So far asit affects his interests, that the advance 
w:s made by him after a reasonable and fair 
inquiry which satisfied him, as a prudent man, 
that the money was required for the legal neces- 
sities of the family. [p. 334, col. 1.] 
. Second appeal from a decree of the 
District Judge, Jullundur, dated the 28th 
October 1919, affirming that of tke Munsif, 
First Class, Jullundur, dated the znd April 
1919. 
Diwan Mehr Chand, for the Appellant. 
Messrs. H. D. Bhalla and Faqir Chand, 
for the Respondents, 
JUDGMENT.—The suit out of which 
this appeal arises was brought for a 
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‘declaration that a certain  sale-deed, 
dated the 20th October 1916, sbou!d be 


‘held not to affect the reversiorary rights 
-oi the plaintif. 


The deed in question was for the sale 
of certain ancestral lands by Maya Mal. 
the father of the pleintiff,to one Radha 
Ram. 

Both the Courts below have heid that 
the plaintiff is entitled to the declera- 
tion prayed for. The grounds relied 
upon by the plaintif in his suit were 
that the lands being ancestral, and the 
family being a joint Hindu One governed 
by Hindu Law, the sale can only be 
valid as against the plaintiff if made 
for consideration and for valid necessty. 
The main point in issue was whether 
or not there was valid necessity. The 
necessity alleged by the defence was the 
requirement of the purchase-money for pay- 
ment of the expenses of the, plaintifi’s 
marriage. 

It was found, however, by the Court 
below that it was not proved that the 
money was in fact raised for the pur- 
poses of the marriage. It appeared that 
the alieno: was possessed of consider- 
able property, and was in no need to 


‘raise funds. 


On behalf of the aEenee, defendant 
No. 2, it was ergued that.even upon 
these findings the transaction could not 
be impeached unless it could be shown 
that he had knowledge of these facts, 
It was concluded that the alienee was 
not bound to inquire into the actual 
necessities for the sale, and still less was 
he under any duty to inquire into the 
actual: application of the purchase- 
money. 

In support of this proposition, Counsel 
for the defendant cited the case of 
Hunoomanpersaud Panday v. Musammai 
Babooee Mwunvraj Koonweree (1) and relied 
upon the following passage in the 
judgment delivered by Knight Bruce, 
Ld e 

“Their Lordships think that the lende:* 
is bound to enquire into the necessities 
for the loan, and to satisfy himself as 


W. R. 8r»; Sevestre 


(1) 6 M. T. A. 393; 18 
29g; I bar. P, C, Fa 552; r9 


2532.22 Suth. D.C. J. 


- 
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well as he wan, with reference to the 
parties with whom he is dealing, that 
the manager is acting in the particular 
instance for the benefit of tke estate. 
But they think that if he dces so inquire, 
and acts honestly, the real existence of 
an alleged sufficient and reasonably- 
credited necessity is not a condition pre- 


"cedent to the validity of his charge, and 


they do not think that, under sach cir- 
cumstances, he is bound to see to the 
application of the money." 


The principles there expressed, how-. 


ever, when applied to the facts before us 
insteid of supporting the appellant's case 
are entirely in favour of the respondent. 
The burden of proving that he acted 
bona fide and without know'ecge that the 
necessity was fictitious Jay upon the 
alienee. This has been very definitely 
established in Charamit Singh v. Telu 
Mal (2) where it was held that a person 
who takes .& mortgage of ancestral pro- 
perty from a father in consideration of 
3 presenil advance, as opposed to an 
antec dent debt, is bound to establish in 
a suit brought by & son to chal'enge the 


validity of the alienation so far 
as it affects h's „interests, that the 
advance was made by him “after 
a reasonable and fair inqu‘ry whch 


satisfied hin’ as a prudent man, that 
the money was required for the legal 
necessities of the family.”’ 

Inthe present case it has been proved 
that the money was not required for the 
necessit es of the family, and, moreover, 
the alienee has entirely failed to show 
that he made any inquiry whatsoever as 
to the necessity for the alienation, Not 
only has he not d'seharged this oats of 
proof, but it is quite obvious unon the 
ind'sputable facts before us that the 
smallest inquiry would have shown him 
that the alleged necessity was @ pure fic- 
tion. Tae two defendints lived in ad- 
joining villages within 200 karams of one 
another, aud the  vendee must have 
“known perfectly well that the vendor 
was aman in excellent financial circym- 
stances. 

We are satisfied that the alienation was 
aot for legal necessity, and that the 


(a) 154 Pi Re 1898s 
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decisions of the Courts below are correct, 
and we accordinzly dismiss the appeal 
with costs. 

But as the pliintit and his father are. 
members of a joint Hindu family, we. 
amend the decree and make it one for a. 
declaration that the alienation in question- 
does not affect his rig hts, o 


Appeal dismissed. 
Z. K, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO, 735 
OF 1929. ; 
March 22,1922. 

Present — Mr, Justice Ross. 
MANNOO LAL CHOUDHURY AND 
OTHERS— DEFENDANTS—APPELLANTS 

UEF SS 
LALJI CHAUBE AND OTHERS— 

PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11-—— 
Bengal Tenancy Act( VIII ofr885) s. 51—Rent- 
suits—Res judicata—Presuntption, 

Whether the decision in a previous rent-suit 
operates as res judicata in a subsequent tent-suit, - 
must be determined with reference to the question 
whether the issue in the previous suit related 
to the amount of rent payable for a particular 
petiod or to the rent payable for the full term 
of the lease. In the former contingency, the 
decision is not ves judicata, in the latter event 
itis. [p. 335, col. r.] 

The decisionin a previous rent-suit for a par- 
ticular period of the lease may, however, be taken 
to determine the rent claimed in that suit, and 
to give rise toa presumption under section 51 
of the Bengal Tenancy Act that the rent for the 
subsequent years remained the same. The 
eff ct to be given to this presumption depends 
on the whole evidence. [p. 335, col. 2.] 

Mr. Sambhu Saran, for the Appellants. 

Mr. Lakshmi Narayan Singh, for the 


Respondents. en 

JU 2GMENT.— The plaintiff is the tenant 
of 2 bighas xri kaihas 18 dhurs of lend 
which he alleges he held at an annual 
Hunda rental of 15 maunds of grain.. In 
the recent Revisional Survey his rent was 
recorded as 30 maunds, and he has brought 
this suit for a declaration that kis rent 
is 15 maundsa year. The defence was that 
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the rate of rent was 30 Maunds, that in the 
Cadastral Survey it had been recorded 
erroneously as x5 maunds and that sub- 
sequently, the plaintiff agreed to pay at 
the higher rate. It was further pleaded 
that in Suit No. 2483 of I918, rent was de- 
creed for the years 1322 to 1325, at the 
rate of 30 maunds per annum. The 
Munsif decreed the plaintiff's suit and 
the learned Subordinate Judge dismissed 
the appeal. 

The main question raised in second 
appeal ts whether the rate of rent is not 
ves judicaia by reason of the decision 
in the suit of 1918. It is further argued 
that even if the matter is not res 
judicata, the decision in that suit raises a 
presumption as to the rate of rent and it 
would befor the plaintiff to show a sub- 
sequent agreement reducing the rent. In 
Kishun Dyal. Rat v, Kulpati Kuer 
(1. Mr. Justice Atkinson laid down 
that "a judgment in a rent-suit did not 
‘in point of law amount to an estoppel 
and did not accord with the principles of 
ves judicata unless the rent was payable 
ata rate stipulated by contract.” Mr, 
Justice Mullick observed. “The question 
whether a decision as to the rate of rent 
operates aS ves judicata depends on the 
frame of the issue." In Hurry Behari 
Bhagat v. Pargun Ahir (2) it was held 
that the question depended upon whether 
the previous decision was that the plaintiff 
should recover from the defendant 
the sum admitted by him to be due, or 
that the sum so admitted to be due was 
the proper amount of rent payable for 
the period in question. In Hara Chandra 
Bairagi v, Bepin Behary Das(3) the rule 
was thus stated by Mr. Justice Mukherji* : 
“ Whether the decision in the previous 
suit operates as res judicata, must be de- 
termined with reference to the question. 
whet herthe issue in the previous suit related 
to the amount of rent payable for a parti- 
cular period or to the rent payable for 
the full term of the lease. In the former 
contingeney, the decision is not res 
judicata, in the latter event it is," 


(1) 45 Ind. Cas, 316; 3 P. Is J. 372; (1918) 
Pat. 238; 
(2) 19 C. 656; 9 Ind. Dec. (N. s.) 880. 


(3) 6 Ind. Cas. 860j 13 C. L. J. 38. 
Wes 2 Ind, Cas, Tri Ba ji 
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In the present case the pleadings in 
the previous suit have not been prodttced, 
and from the judjment there is nothing 
to show that it was not simply a sult 
fot rent for the years 1322 to 1325, 
The issre was: “What is the Hunda 
peyabie by the defendant to the plaintiffs 
for the rent claimed land." “This 
issue is equivocel and may be eitber 
genetal or particular. It is true that the 
judgment is not based on any special 
considerations, particu rly relating to the 
years then in suit; but on the other 
hand, thereis nothing to show that the 
Munsif was deciding anything more than 
the claim to the rent for the years for 
which rent was cleimed, This judgment 
does not satisfy any of the tests laid 
down inthe decisions cited above. ‘The 
true rule appl cable in ths case is that 
stated in Maharani Bent Pershad Koeri V. 
Raj Kumar Chowbey (4): “We think that, 
so far as the rents of the years, which 
were in contest in that suit were con- 
cerned, the decision no doubt is an abso- 
lute bar under the doctrine of ves judicata 
to any suit for the rents of those years. 
But so far as the rents or rates of rent 
of subsequent years are concerned, We 
do not think that the judgment can be 
held to bean absolute bar, soas to pre- 
vent the partics from raising the question 
in a subsequent suit, In our opin' on, 
the prior decision may be taken to de- 
termine the rent claimed in that scit, 
and to give rise under section 5r of the 
Bengal Tenaney Act to the presumption 
that the rents for suhseqrent years re- 
mained the same.” All that this jude- 
ment does is to raise a presumption as to 
the rate of rent for the following years 
and that in the absence of evidence of 
a subsequent agreement it remained the 
same. The effect to be given to this 
presumption depends on tle whole 
evidence, Tie defendants’ case was that 
there had been a panchayat at which the 
plaintifis agrced to psy 30 maunds. It 
has been found that this was not proved. i 
It has further been found to be proved 
that the plaintiff had paid 15 maunds 
previously aud also that the defendants 


(4) 6 Ci Wi Ni 589; 


~ 
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failed to prove payment at 30 maunds 
subsequently. The case is, therefore, con- 


. cluded by the findings of fact. 


The appeal must -be qism‘ssed with 
costs, 
N.H. Appeal dismissed. 


LAHORE HIGH COURT. 

CiviL REVISION NO. 558 oF 1921, 
January 4, 1922. 
Present:— Mr. Justice Le-Rossignol. 
FARIDA-—PLAINTIFF—PETITIONER 
versus 
KHAIRA AND ANOTHER— DEFENDANTS 
—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115 
O. IX, v. 9-—-Dismissal of suit for defauli—fes- 
toration, application for, dismissal of—Reyision. 

Where a Court refuses to restore a suit dismiss- 
ed for default, holding that no sufficient cause 
has been established for the absence of the 
plaintiff on the date of hearing, the order 
is not open to revision, as the Court cannot be 
said to have acted illegally or with material 
irregularity. l 

Civil revision from sn Order of the 
Munsif, First Class, Zira, District Feroze- 
pore, dated the 13th June 1921. 

Mr. Abdul Ghani, for the Petitioner. 

"Mr. M. Hassan, for the Respondents. | 

JUDGMENT.—The Court below has dis- 
believed the evidence that the plaintiff 
was un ble toappear on the date fixed 
by reason of an attack of colic and it 
has re used toset aside the order ol dis- 
missa] of the suit for default. 

I fail to see how the Court below can 
be said to heve acted illegally or with 
material irregularity. On the contrary, 
it appears to have had good teason ‘or 


. rejectin the plaintif’ s story. 


If plaintiff was ready to go on with 
the case and was absent only ior a few. 
minutes, why did he not epply to the 
Courtat once instead of on the next day? 
His witnesses say they were present 
and heard the case called. Why did 
they not go andcall the plaintiff? 

It is significant that on the day fixed 
for the hearing plaintiff had called no 
witnesses at all through the Court. 

The Munsif’s order was cotrect ; in any 
case there is no scope for revision. I dismiss 
the petition with costs. | 
| 2. K. Revision dismissed, 
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BOMBAY HIGH COURT, 
SECOND CIVIL APPEAL NO. 434 
OF 1922, 

August 3, 1923. 
Preseni-—Sir Lallubhai Shah, KI, 
Acting Chief Justice, and Mr, Justice 

Oyajee. B 
CHANBASAPA PUTTAPPA—DEFENDANT 
 —ÁPPELLANT 
VEI SMS 
CHANBASAVA MALLAPPA 
YALIGAR AND OTHERS—PLAINTIEFS-— 
— RESPONDENTS. 
Hindu Law—Widow— Alienation— N ecessity-— 
Inadequacy of price. 


Where a Hindu widow alienates a portion 


‘of her husband's estate for necessity, then unless 


the difference between the true price of the prop- 
erty alienated and the actual price, paid by 
the alienee is particularly inadequate, the sale 
ought not to be set aside. A xeasonable allow- 
ance ought to be made for the difference in price 
in favour of the alienation. [p. 337, Col. 2.] 


Second appeal from the decision of the 
District Judge, Dharwar, in Appeal. 
No. 130 of 1920, reversing a decree 
passed by the Subordinate Judge at 
Haveri, in Civil Suit No. 340 of 1919. 

Mr, Nilkant Atmaram, for the Appellant. 

Mr. R. A. Jahagirdav, for the Respond- 
ents, 

JUDGMENT. —This is a suit by the 
deughters of Mallappe to set aside an 
alienation made by the widow of Mallappa 
i 1905. lt appears that Mallappa had 
mortgaged two lands, one of which was 
the land in suit, for Rs. 3ue. Though 
the terms of the mortgage have not heen 
translated, it appears from the judgment 
that interest was to be paid in a regular 
manner, and if there was a default in the 
payment of interest, the Mortgagor was 
liable to pay a much higher rate of in- 
terest. The widow, Hanmava, sold the 
property in suit for Rs. 300, as now found 
to thé present defendants’ father, and 
thereby paid off the mort»eage effected by 
her husband, As result of this'transaction 
she got the other land free from the 
mortgage for her own benefit, and parted 
with this land for good in favour of the 
defendants’ father Hanmava died in 
1918 and the present suit was filed by 
the plaintifs in June 1919 to- recover 
possession of the.property on the ground 


| that the alienation could , not operate 
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beyond the lifetime of their. mother, 


Hanmaya, The defendants, who are the. 


minor sons of the original alienee, were 
represented by their mother who pleaded 
that the sale was for legal “necessity. 
The Trial Court came to the conclusion 
that the sale was for necessity and ac- 
cordingly dismissed the plaintifs’ suit. 
The lower Appellate Court, however, has 
reversed that decree and set aside the 
alienation on condition of the plaintifis 
paying Rs. 300 with interest, and also 
Ks.-600 for improvements effected by the 
defendants. It is found now, and the 
finding must be accepted for the purposes 
of the present ‘second appeal, that the 
property at-the date of the alienation 
was worth about Rs. 450, ard it must also 
be accepted that the alienation was for 
Rs, 300 paid by the alienee to the widow 
who paid of the mortgage created by her 
husband. In effect it was a sale of 
property worth Rs. 450 for Rs. 300. 
It: 1s found that the sum of Rs. 300 
has been paid by the alienee, and- it 
is not proved that any excess sum was 
paid beyond the necessity nor is it 
suggested that any excess was kept by 
the widow for her own benefit. It is 
true that the defendants’ case was that 
the real consideration was Rs. 418, and 
that that was ‘the sum which was 
really payable in respect of the mortgage. 
But the finding: of the lower Appellate 
Court is against that allegation, and, 
therefore, that must beleft out of account. 
Taking the alienation to.be for Rs. 300 
Of property worth Rs, 450 for legal 
necessity, the question is whethet it 
ought to be set aside.. We are of opinion 
that having regatd to the circumstances 
of this case, the alienation ought not to be 
set aside, It was an alienation for legal 
necessity, Though the price paid for the 
land may not have been adequate, there 
was g90d reason for the widow to effect 
“this arrangement in 1905, in order to 
Secufe one land free of the mortgage 
fot her own benefit; and there is 
nothing in the case to suggest that in 1905 
‘when this transection was effected there 
“was any kind of unfair advantage taken 


by the alienee, or that there was anything : 


improper in the transaction.. It is not 
inconceivable that: thé property which is 


$35 


now found to. be worth Rs. 450 in 1905 
may not actually fetch that price at the 
time. Given the necessity forthe sale, it 
seems to us that unless the difference 
between the true price and the actual 
price paid is particularly inadequate, the 
sale Ought not to be set aside. Reason- 
able allowance ought to be made for the 
difference in price in favottrof the aliena- 
tion, Having regard to all the circum- 
stances of this case, we think that the 
decree passed by the Trial Court is right. 
We reverse the decree of the lower Ap- 
pellate Court and restore that of the 
Trial Court, exceptas to costs. Having 
regard to the circumstances of the case, we 
direct that each party should pay his or 
her own costs throughout, 


2. K. Decree reversed, 


" OUDH JUDICIAL COMMISSIONER'S 
COURT. § 


EXECUTION OF DECREE APPEAL NO, 3 
OF 1923. 
March 9, 1923. 

Present :—Pandit Kanhaiya Lol, J, C.i 
and Mr, Simpson, A. J. C. 
HARIHAR PRASAD, MINOR, UNDER 
THE GUARDIANSHIP OF Musamma} 
OHHOGAR KUAR—ObjJEcToR— 
APPELLANT 
Versus 
Babu SHANKAR DAYAL—DECREH- 
HOLDER—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. KAI, 
?. 2——Execulion of decree—Adjustment out of 
Court not certified within time, whether can be 

vecognised. tà 

An Executing : Court is justified in refusing to ° 
take cognisance of an adjustment which is not 
certified to the Court within the time allowed by 
law under O. XXI, r. 2 of the Civil Procedure 
‘Code. [p. 338, col. 2.) 


Appeal against an order of the Sub- 
ordinate Judge, Lucknow, dated the 23rd 
“October 1922. - ; T 
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“badi 


LIQUIDATOR UNION BANK OY INDIA 7, GOBIND SINGH; 


Mr. Daya Kishe» Seth; for the Appel- 
lant. . 
Mr, Haider Husain, for the Respond- 


ent. 

JUDGMENT.—Thete isno force in this 
appeal. The appellant Harhar Prasad 
Owed money under a decree, passed by 
the Court of the Subordinate Juage, Luck- 
now, to the respondents Dutga Prasad, 
Shankar Dayal and Pearay Jal. Harihar 
Prasad was a minor. His certificeted 
guardian was  Musammat Chhoger Kuar, 
his mother, who applied for permission 
td sell certain propetty in order to pay 
up the abovesaid decree, In the course 
ot the proceeding, instituted in the Court 
of the District Judge, Lucknow, Durga 
Prasad, one of the decree-holdets, appeared 
and stated that he would accept in fuil 
Satisfaction of the decree held by him 
and his brothers, Shankar Dayal and 
Peeray Kal, Rs. 20,800 provided that sum 
was paid on or betore the 15th December 
1920, and that be would eonsult his bro- 
thers and persuade them to agree to that 
proposal. He iurther stated that he was 
giving up Rs. 2,000 out of the decretal 
money due to him and.his brothers, and 
that if the amount so found due be differ- 
ent, a deduction of Rs. 2,000 will be 
made from what might be found due. 
Tce District Judge appointed certain Com- 
missioners for the sale of some of the 
property belonging to the minor, which 
were included in the mortgage, and 
Rs.25,155 were eventually realised by the 
sale. One ot the purchasers, Raghu- 
nandan Lal appeared before the District 
Judge, and paid Rs. 10,000 out of the 
purchase-mnmoney payable by him and 
promised to pay the balance cn or betore 
the I5th -January 1921. The decree- 
holders, Durga Prasadand Shankar Dayal, 
were present and informed the District 
Judge that they were wiling to receive 
Rs. I5,700-15-3 that day and the balance 
by the r7th: January 1921, Pearay Lal 
was'not present but an application was 
füed on that day before the District 
Judge, purporting to have been signed 
by Shankar Dayal and Pearay Lal, to the 
elfect that they authorised Durga Prasad 
£o: receive all payments on their behalf, 
There is no authonty given thereby tọ 
Shaskar Dayal by Pearay Lal to surrender 


any portion of the claim. The amount 


promised tobe paid onthe 17tb January, 


1021 was moreover not specified, and final 
payment of Rs. 11,055 was mace on 17th 
January x921 to allthe the decree-holders, 
Durga Prasad did in fact accept that 
money. in full payment, as was stated in 
a subsequent letter sent by him on tke 
21st January 1921, but it is not possible 
to say whether the other decree-holders 
did the same because the receipt of the 
i7th January 1921 does not recite ; that 
Rs, 11,055 had been received in full satis- 
faction of the decree. In any case the 
adjustment was not certified to the Court 
which passed the decree within the time 
allowed by law under O. XXI, r. (2), 
of the Code of Civil Procedure and the 
Court below was justified in refusing 
to take cognizance of the alleged adjust- 
ment, 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 
e, K, 


LAHORE:HIGH COURT, 
LETTERS PATENT APPEAL NO, 240 
OF 1922; 

March 30, 1923. 
Preseni:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice LeXossig no]. 
LIQUIDATOR, UNION BANK or INDIA 
— PLAINTIFF— APPELLANT 
versus 
GOBIND SINGH—DEFENDANT— 
RESPONDENT. 

Companies Act (VII of 1913), ss. 186, 234-— 
Contract Act (IX of 1872) s. 43-—Company in 
liguidation-—Compromise between  Liquidütov ard 
contribuiory, whether binding onCompany-—Frocedure 
-Debt due to Company by frm-—One partner 
coniribulory—Debt whether can be vetoverea sume 
marily. 

A compromise between the Liquicator of a 
Company in liquidation and a contributory of 
the Company is not binding upon tLe Company 
until ii is sanctioned by an extraordinary resolu- 
tion ot the Company, as providea by section 234 of 
the Companies Act. [p. 339, tol. 2.] 

Cyclemakers’ Co-operative Supply Co; v, Sims, 
(1903) 1 K. B. 477 72 L. J. &. B. 160 88 L. T, 


. 866; 15 T. Lo R. 153, distinguished. 
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LIQUIDATOR; UNION BANK OF INDIA v, GOBIND SINGH: © 


When a debt is. due to a Company by a firm, 
one of the partners in whichis settled as a contri- 
butory of the Company, the Liquidator of the Com- 
pany can call upon the conttibutory under sec- 
tion 180 of the Companies Act to liquidate the 
whole debt. The principle contained iu section 43 
of the Contract Act is applicable to such a Case. 
[p. 340, col. 1.1 
. Letters Patent Appeal against the judg- 
ment of Mr. Justice Broadway, published as 
gx Ind. Cas, 724, dated the 11th November 
1922. AAN ü 
Mr. Prem Lal,for the Appellant. 

Mr, G. C. Narang, for tbe Respondent, 


JUDGMENT,—These cross-appeals artise 
out of liquidation proceedings in con- 
nection with the Union Bank of India, 
Ltd. The respondent Gobind Singh was 
a shareholder in the Bank and was also 
indebted to the Bank on promissory- 
notes. The Bank went into voluntary 
liquidation in October 1914 and one 
Pandya was appointed Liquidator. Up 
t» the date wuen liquidation proceedings 
commanced the de:endant bad paid 
Rs. 1,750 of fifty shares and the Liquida- 
tot called upon him under section 166 of 
the Cumpames Act to pay the sum of 
Rs. 3,250 on account of unpaid calls and 
Rs. ,,507-14-0 On account of promissory- 
notes representing loans by the Bank to 
the detendant. -With the addition of 
interest the total claim against the 
defendant amounted to Rs. 9,959-10-6. 
Tae learned judge in Chambers appears 
to hold that the Liquidator  randya did 
enter into a compromise with the de- 
fendant ; that if he did that compromise 
would be binding on the Company ; that 
'inasmuch as tue promussory-notes, though 
executed py the defendant, were executed 
by him asa partner in a firm, the debt was 


not recoverable by summary proceedings: 


under section 180 of the Co..panies Act 
inasmuch as the firm itself was nota 
contributory, The learned Judge, . there- 
fore, accepted the delendant’s appeal and 
‘held him liable to pay only the calls on 
his shares amounting “to Rs. 3,250 
together with interest at 6 pet cent. and 
left the Bank at liberty to sue the 
defendant's firm known ag Ralia Ram- 
Daya Ram in respect of -the debt due 
on tne promissory-notes. Before us there 
is one appeal on behalf of the defendant 
in whieh he contends that. on- the finding. 


Is on behalf 


of the learned Judge that a compromise 
had been entered into by the Liquidator 
Pandya, and Gobind Singb and as the 
terms of the compromise had been fulfilled 
by Govind Singh, the defendant should 
have been dischazced from all further 
liability inthe case. The counter-appeal 
of the present Liquidator 
who contends that the amount due on 
the promissory notes is recoverable by the 
summary procedure provided by section 
186 of the Companies Act. 

To deal first with the alleged com- 
promise; from its terms it does not 
appear to be a completed transaction but 
merely a proposal. On its face, it was 
conditional on the acceptance of one 
Ganesh Das who appears to have been 
Manager of one of the branches of the 
Bank. This man Ganesh Das has not 
been called as a witness and we are 
unable to hold that he gave his consent 
to the proposed compositicn. In any case 
such a compromise, though it might, if 
proved, be binding upon the Liquidator 
personally, would not be binding upon 
the Bank until sanctioned by an ex- 
traordinary resolution of the Company, as 
provided in section 234 of the Companies 
Act. The defendant relies upon Cycle- 
makers’ Co-operaitve Supply Go. v. Sims (1), 
but that case is readily distinguish- 
able. In that case the Liquidator had 
made a compromise in a suit and it was 
held that until that compromise had been 
set aside no cause of action remained to 
the Company, and consequently the second 
suit did not lie in view of the judgment 
on the compromise, That case was of 
a peculiar nature and the general re- 
mzrks of the learned Judges were mede 
entirely with reference to the facts of 
that case. 

For these reasons we dismiss the appeal 
of the defendant Gobind Singh with 
Costs. ! 

The next point is the applicability of 
the summary procedure under section 186 
of the Companies Act tothe debt due on 
the promissory notes. NOW the loan irom 
the Bank was taken by the firn Rallia 
Ram-Daya Ram of which Gobind Singh 
is the principal partner. It was Gobind 

s (1903) 1 K. B. 477; 72 L1. J. €. B. r60; 88 
J, T. 360; 19 T. L. R. 153. 
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Singh who -igned the. prom‘ssory notes, it 
wis he who got tie money. The part- 
ners of tbe firm are jointly and severally 
responsible on tke bills and although the 
firin is not settled on the list of con- 
tributo ries one of the partners Gobind 
Singh is'so settlea and it is open to the 


Bank to select him from among the . 


partiiets and call upon him as a con- 
tributory to liquidate the whole debt. 
We -see no reason why the principles of 
section 43 of the Coritract Act should 
not apply to the present case. We ac- 
cordingly atcept the appeal of the Liqui- 
dator ‘and: ‘hold that the money due on 
the promissory-notes is recoverable from 
Gobind Singh by summary procedure 
ünder . section 186 of the Companies 
Act. : 

"Phefe remains still one question, na me- 
1y, ‘whether the claim on the promissory- 
notes is within limitaton and on Behalf 
of the Liquidator it is contended that 
the claim was made within time inasmuch 
as -the defendant has paid interest on 
the debt and also has re-pzid principal 
in ‘part and that the requirements of 
sections r9 and Zo of the limitation 
Act ‘have been fulfilled. The learned Dis- 
trict Judge has calculated interest’ on. the 
ptomissory-Notes at Io per cent. but 
inasmuch as .the Official Liquidator did 
not: claim more thon 9 percent., we do 
not think that the rate should be calevlat- 
ed at more than 9 per cent. 

With the foregoing directions the case 
is returned to the learned District Judge 
for disposal after determination whether 
the ‘claim on the proMissory-notes was 
made -within time. Costs to be costs in 
the case. i 
>- s. e 5  - Appeal aceepted ; 
Case remanded, 
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...OUDH JUDICIAL COMMI SSIONER'S 
COURT. 


. SECOND CIVIL APPEAL NO.221 OF 1922. _ 


April 17, 1923. 
Preseni —Mi. Simpson, A. J.C. 
UDAIRAJ SINGH AND ANOTHER 


DEFENDANTS-—ÀPPELLANTS E 
` + UeTSHS 
RAM UDIT TEWARI—PLAINTIFÉ 
— RESPONDENT, S 
Hindu Law— Joint family—Mortgage | by 


faher- Necessity, absence of-——-Lransfer of Prop- 

ey Act (IV of on: E 68 (c)—Ciwi} Procedure 
Code (Act V of 1908), O. Id, y. 2—Suit for posses- 
ston-——Mortgage money, right to vecover— Abandon 
ment of claim—Subsequent suit, whether barred, 

An alienation ef family property by a Hindu 
father whichis notsupported ‘by family necessity 
is void: ab initio. [p. 341, col. 2.) 

- Gajodhar Bakhsh v. Gauri Shankar, 61 Ind. Cas; 
205; 8 O. L. J., 81, followed. 

Where a mortgage of family property by a 
Hindu father is declared void, the mortgagee 
becomes entitled tosue for the mortgage-money 
under section 68 (c) of the Transfer of Property 
Act and limitation tor such a suit begins to 1un 
from the date on which the mortgagee is refused, 
ot is ousted from, the possession ot the mortgaged 
property. [p. 341, col. 2.] 

Where a mortgagee is, refused possession of 
the mortgaged property he can sue for possession, 
or under section 68 (c) of the Trazisfer ot Property 
Act, he can sue for the” mortgage-money.- if 
he sues for possession without suing for the mort- 
gage-money a claimin respect of the latter will 
become barred by virtue of the provision con~ 
tained in O. II, r. 8 of the Civil Procedure Code, 
(p. 341, col.2.] > 

“ Appeal from a decree of the District 


Judge, Fyzabad, dated the 30th -March 
1922, Confirming that of the Additional 
Subordinate Judge, Fyzabad, dated -the 
31st May 1921. 


Mr, A. P. Sen, for the eise. l 

Mr, Bishambhar Nath holding brief of Mr. 
Bisheshwar Nath Srivastava, ior the Re- 
spondent. 

SUDGMENT.—This is a` second appeal. 
by defendaüts. {he suit arises ‘out of à 
mortgage-deed executed by Ram Lal Singh | 
deceased, father of the two'defendants- 
appellants in favour of the plaintiff on 
231d June 1906. The amount of the debt 
secured by the mortgage was Rs. 1,000, 
The tate of interest was Rs. 6-4 per cent, 
per annum, It was provided that if in 
any year the interest remained unpaid by 
the end of the month of Jéth the mort- 
gagee was to take possession of the, pro- 
perty. mertgaged, the income ‘of which: is 
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stated in the deed to be Rs. 85-4-0. He 
was then to pay Rs, 22-12-0 aS Jand re- 
venue and to appropriate Rs. 62 8-0 in 
lieu of interest. It was provided that the 
motteagor can fedeem it in any year at 
the time when thereis no harvest on the 
ground, whether the mortgagee had obtain- 
ed possession of not, 

There was also this warranty, that if in 
the aforesaid land any defect should arise, 
then the mofteagor will be responsible for 
the loss and expense and that in the event 
of any particular plot going out in part or 
in whole he will provide other land of the 
same quality, It appears that there was a 
default in the payment of interest, and that 
in the year 1908 the mortgagee claimed pos- 
session andthe mortgagor fefused it. The 
mortgagee, therefore, brought a suitfor pos- 
sessionin August rory against his mortgagor 
alone, not joining his sons, the presentap- 
pellants, as parties, During the pendency of 
that suit, the father died, and the sons 
were brought on the record as hislegal re- 
presentatives, They then raisedan objec- 
tion that the property was ancestral, and 
‘that there was neither legal necessity nor 
antecedant debt to support the alienation. 
They succeeded on this point. They raised 
another objection that the mortgage was 
without consideration, and on this point 
they also succeeded. They raised a third 
objection that the mortgage had not been 
executed at all. But here they failed. On the 
other two findings, however, that suit was 
dismissed. The date of the judementis 28th 
‘February 1918. he present suit was insti- 
tuted on 12th Angust 1920. It is brought by 
the motteagee tolrecover his Money, RS. 1.000 
principal, and Rs. 883-9-8 interest. The 
suit was decreed by thelearned Additional 
Subordinate Judgeof  Eyzabad. The de- 
fendants appealed to the District Judge 
and their appeal was dismissed 

They come here on second appeal. Three 
grounds have been argued before me. The 
first is limitation. In the plaint, parg raph 5, 
the cise of action is the judomentin the 
previots suit dated 28th February rot®. 
This cause of action is explained in para- 
granh4to be that, when, the mortcace was 
held tobe invalid, then, for the first time, 
the plaintiff became entitled to get back his 
money. The Issue No.2 was directed on 

this point, and the view "of tbe learned 
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Subordinate Judge was that the suit Is 
based ot a breach of the warranty of 
title, that Art. x16 applies and the period 
of six years begins to run when the con- 
tract Is broken, that is to say when the 
decision is given in the sujt for possession. 
Thelearned District Judge took the same 
view, Iam unable to agree with this deci 
sion. The deed dated 23rd June 1906 is 
the basis of this suit. It was a mortgage 
deed, but as such it was invalid 2nd void 
ab intifo, because the property which Ram 
Lal purported to mortgage did not telong 
to him but to the joint family. This 
pointis settled for mebv the decision in 
Gajodhar Bakhsh v. Gauri Sha kar (n. 
There remains any other remédy which 
the mortgagee may have. 


Whether or not there was a personal 
covenant to re-pay the money, there was a 
right onthe part of the mortgagee to rte- 
cover his money under section 68 fc) of the 
Transfer of Propertv Act, It is that right 
which heis exercising row. I do not 
think the clause which I have qvoted about 
defect in the lard really applies to the 
present ruit, Itis thefact that the mort- 
gagee cannot get possession which entitles 
him to get his money back. The qrestion 
is when this rightacerned ? 


Now according to his plaint in the 
former suit the morteegor refused to give 
him possession in the year 1908. That 
was his cause of action for the stit for 
possession which be broughtin 1977, He 
could have sued then for his money. Thus 
that cause of action became barred by 
time in r9r4. No other cause of action 
has accrued since. 


There is another bat to the plaintiff's 


‘suit. It is the provision of O. II, r. 2, 


Civil Procedure Code. When he was refus- 
ed possession he could bring the suit for 
possession, But under section €8 (o cf 
the Transfer of Property Act Fe could 
also bring a suit for his morev, He is not 
allowed to trine first ore suit, then tre 
other. unless he ot teins the leave of the 
Court at thetime of bringing the first suit, 


(1) 61 Ind; Cas; 205; 8 O, In Jo 81 
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That ruleis strictly interpreted in Muham- 
mad Hafiz v. Muhammad Zakariya, (2). ° 
' On the point of res judicata I hold, 
following Giriya Chettiar v. Sabapathy 
Mudaliar (3) which appears to be on all 
fours with the presentcase, that there is 
no ves judicata here, because the Munsif 
who tried the former suit could not, by 
Teason of his limited pecuniary jurisdiction, 
have tried the present suit. 
. Inthe result the appeal succeeds and 
the plaintiff’s suit is dismissedas batred 
by time. Theappellants will get their costs 
in all the three Courts, l 
Appeal allowed. 

Z. K. i i 

(2) 65 Ind. Cas. 79;-49 I. A., 95; 20 A. L. J. 17; 
40 C. W. N. 297; (x922) M. W. N. 85; 35 C. L. J. 
126; 4a M, L. J. 248; 15 L. W. 377; 24 Bom. L. R. 
341; 30 M. L. T. 224; (1922) A. I, R. (P. C) 23i 
44 A. 121: 3 P. L. T. 279 (P. C). 
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BOMBAY HIGH COURT. 

SECOND Civit, APPEAL No. 658 OF 1921. 

February 9, 1923. 
Present :~~Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump, 
TALAKCHAND | BHERAJI—DEFENDANT 
' —ÁPPELLANT 
Uer SUS 
ATMARAM KESHAV VAIDYA— 
PLAINTIFF —RESPONDENT, 

Evidence Act (I of 1872), s. 92, applicability of 
—Construction of docwmeni—Sale or  morigage— 
Burden of proof—Orat | agreement, evidence of, 
admissibility of. 

Plaintiffs conveyed certain property to 
defendant No. I by what purported to be 
a sale-deed, but the property remained in 
the possession of the plaintiffs. Defendant 
No, 1 Subsequently sold the property to defend- 
ant No. 2. Plaintiffs attested the deed of sale. 
Part of the consideration was paid to defendant 
No. 1 and the balance to the plaintiffs and pas- 
session of the property was transferred to defend- 
ant No.2. Some years afterwards the plaintiffs 
sued to redeem the property on the allegation 
"that the transfers in favour of defendant No. x 
and defendant No. 2 were both mortgages: 

Held, (.) that by attcs.ing the sale-deed in 
favour of defendant No 2 and transferring pos- 
session of the property to him plaintiffs became 
in effect parties to the transfer and the onus lay 
on them of proving that the transaction was a 
merttgage aud nof a nale; [pa 344,col, 1j] 
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(2) that evidence -of an ofal agreemen that 
defendant No. 2 had agreed to reconvey the prop- 
erty to the plaintiffs after he had paid hm<self 
the principal and interest out of the profits, wes 
inadmissible under the provisions of section 92 
of the Evidence Act. [p. 344, col. I] 

Maung Kyin v. Ma Shwe La, 42 Ind. Cas 642; 
44 I. A. 236 20 Bom. L. R. 278; 15 A.L. J. 825; 33 
M. L. J. 648 3 P L. W. 185 6 L. W. 7773 22 C. 
W. N.z57; 23 M. L. T. 36; 27 C. 1. J. 175 (1018) 
M. W. N. 300; 45 C. 320; 9 L. B. R. 114; x1 Bur. 
L. T. 2x (P. CJ, distinguished. , . 

The language of section 92 of the Evidence 
Actin terms applies only as between the parties 
to an instrument and their representatives-in- 
interest, Whenever evidence is tendered as to a 
transact on with a third party it is not governed by 
the section or by the rule of evidence which it con- 
tains, and in such a casethe oridnary rules of evi- 
dence of equ y and good conscience come into play 
unhampered by statutory restrictions. [p . 345, col. re] 

Second appeal from the decision of. the 
Joint Judge,  Thena, in Appeal No. x99 
of 1920, reversing a decree pasced. by 
the Second Class Subordinate Judge at 
Dahanu, in Civil Suit No. 238 of roxg. 

Mr. H. C. Coyajee (with him Mr, K.N. 
Koyajee), for the Appellant. . 

Mr. Rangnekar, (with.him Mr. W, B. 
Pradhan) for Respondents No. 1 to 4. 

Mr. A. G. Desai, for Respondent No. 5. 
 JUDGMENT.— The facts leading. up to 
this .suit -are as follows:. The plaintiffs 
who are four brothers executed a deed 
on Mey 30, i907, purporting to convey 
the. suit property . to one Ram- 
chandra Ganesh for Rs, 99. The sale- 
deed provided that if the vendors  re- 
turned the sum of Rs. 99 with com- 
pound interest at therate of one per 
cent, per mensem within one year the 
vendee should return the .property and 
pass a legal document for the same with 
possession. 7 M d 

On August 12, Igto, the plaintiffs ex 
cttted a sale-deed of the same property 
in favour of one Kesrichand Hiraji. 
The consideration was Rs. I50 which 
was made tp by paying RS. 72-8-o, the 
balance owing under the transaction of 
May 30. 1907, to Ramchandra and 
Rs. 77-8-0 to the plaintiffs, who still 
remained in possession. Kesrichand died 
leaving a minor son Fatehchand. 

On Auvust Io, 1912, Navalmal Hiraji, 
as gnatdian for the minor, conveyed 
the property to Talakchand Bheraji for 
Rs. 399 with possession, The four plaintiffs 
nttested the deed, 


LI 
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The plaintiffs alleged’ that plaintiff 
No. 2 was anagriculturist at the dates 
of all these transactions. They further 
alleged that the sale-deed of August 12, 
1910, was really a mortgege,that as they 
wanted further moneys and  Navalmal 
was ptfessing for the money due to the 
minor Fatehchand, an agreement was 
entered into with Talakchand, defend- 
ant No.2, to mortgage the properties to 
him for Rs. 399 of which Rs. 200 
was to be paid to Navalmal and Rs, 199 
to the plaintiffs. Defendant No. 2 was 
to be putin possession of the properties 
and ont of the profits he was to deduct 
interest at twelve per cent, per annum 
and appropriate the surplus towards 
paying off tbe principal. 

Accordingly they sued fora declaration 
that the sale deeds of August 12, 1970 
and August Io, 1I9I2, were really mort- 
gages, for accounts under the Dekkhan 
Agriculturists’ Relief Act of tne mort- 
gage in favour of defendant No.2 and 
for redemption. Both the lower Courts 
have found that plaintiff No. 2 was not 
an agricultutist, 

The trial Judge decided that the trans- 
actions of August 12, 1910, and August 
Io, 1912, wete not proved to be mortgages 
and dismissed the suit. 

The Joint Judge in appeal held that 
the plaintiffs were entitled to prove the 
real nature of the transactionsand came 
to the conclusion on the evidence that 
all the three transactions referred to 
above were mortgages,and allowed plaint- 
ifs to redeem en paying to defendant 
No. 2 Rs. 276-6-5 for principal and interest 
and Rs. 750 for improvements, 

The second defendant has appealed. 

The Joint Judeein discussing the evi- 
dence in paragraph 10 of bis judgement says 
that the evidence coupled with the con- 
duct of the parties proved beyond doubt 
that the transactions with Kesrichand 
of August, 1910, and with defendant of 
August, 1912, were mortgages, The object 
of the tfansfer by Nivalmal to defend- 
ant No. 2 was no other than to py 
off the pror debt which was demanded 
and to obtain a further advance on 
the same secutity, There would be no 
doubt that defendant No. 2 was aware 
of that intention becatise otherwiga thare 
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would be no necessity to ask the plaintiff 
No, 2 to engross the deed and obtain 
the signatures of bis brothers to the 
document, That conduct was incompati- 
ble with the ignorance of defendant 
No. 2 of the real nature of the trans- 
action with  Kesrichand. The amount 
paid was distributed as alleged by the 
plaintiffs. If, therefore, Knowing the 
relationship between Kesrichand and the 
plaintifis defendant No. 2 obtained a sale 
out and out from Navalmal, it would be to 
the knowledge of both parties a transfer 
non domino as was held in Maung Kytn 
v Ma Shwe La (I), the factsof which 
case thelearned Judge thought to be 
on all fours with thefacts in this case. 
It would be tantamount to fraud on the 
plaintiffs. 

The flaw inthis argument is apparent 
when we point out that, assuming for 
the moment that plaintiffs wished to sell 
the properties to defendant No. 2 for 
Rs. 399 to enable them to pay off Kesri- 
chand's mortgage and keep the balance 
of the consideration for themselves, the 
transaction would have been effected in 
the same way asthe transaction of August 
Io, I012. As Kesrickand’s son was the 
ostensible owner he would be the party 
to convey through his guardian and the 
plaintiffs by attesting the deed could be 
taken as giving their assent as owners 
of the equity of redemption. An attest- 
ing witness need not as such be con- 
sidered as being aware of the contents 
of the document he attests, but this 
document was actually engrossed by 
plaintiff No. 2. The plaintiffs gave pos- 
session to defendant No. 2 and it is 
difficult to see in whatother menner 
they could have acted, if they had, as a 
matter of fact, intended that defendant 
No. 2 should become full owner of the 
properties. Taking it for granted - that 
defendant No.2 knew that the transaction 
of August 12, 1910, wasa mortgage, there 
could be no fraud on the part of defend- 
ant No 2. unless it could be proved thaf 
defend-nt No. 2 agreed to fe-convey on 


(1) 42 Ind. Cas. 642: 44 I. A. 236;20 Bom. E.R, 
278; 15 A. L. J. 825; 33 M. L. J. 648; 3' P. T. W, 
185; 6 L. W. 777; 22 C. W. N. 257 23 M. ki T. 36; 
47 C. I. J. 175; (1918) M. W. N, 300; 45 ©. 320) 9 
Te By Ba 8445 $5 Bees Lu Yagar (B. 6 - 
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the onderstanding that possession was 
given to him ‘to pay himself principal 
and interest out of the profits, If de- 
fendant No. 2 had got possession from 
Navalmal’s guardian knowing that Naval- 
mal was a mortgagee, then undoubtedly 
the plaintiffs would have the right to re 
‘deem the mortgage within twelve years 
tinder Art, 134. The learned Judge 
does not seem to have realised the im- 
portance of the fact that plaintiffs them- 
delves gave possession to defendant No. 2 
and so became in effect parties to the 
transaction of August ro, 1012, and it 
would fie upon them to prove that it was 
‘a mortgage. At any rate it would be 
dificult to contend that the defendant 
‘No.2 took the property from one who 
was not the owner when by giving posses- 
sion they could be taken 2s fepresenting 
“to defendant No. 2 that he was the 
owner 

It would be different if the plaintiffs were 

suing to redeem the mortgage of r9ro on 
‘the ground that their mortgagee had 
pürported to sell as owner to defendant 
‘No.2, the latter knewing that he was 
‘not the owner, But plaintiffs are suing 
to redeem on thefooting that the trans- 
action of August 1912 was a mortgage, 
and they are the mottgagors to defendant 
No, 2. It would seem, therefore, thatin 
the peculiar circumstances of the case 
the provisions Of section 92 of the Indian 
Evidence Act would apply and plaintiffs 
would be debarred from proving the agree- 
‘ment, they alleged was entered into when 
the sale-deed of August 19172 was exe- 
cuted. We now tum to the cose cited 
by the learned Judge to see whether the 
decision therein ean ossist the plaintiffs. 
The facts were asfollowsS:— —— 

Myaing was tbe owner of four plotsof 
land A, B,C, and D. On November 30, 
1921,  Myaing having borrowed from 
Maung Kyin and Ma Newe Zan his 
wife Rs. 8.500 at Rs. r-8-o per cent. per 
month granted an out and ort con. 

* veyance of A and B to Kyin ard his wife. 
“No possession passed, interest was pejd 
and Rs. 3.500 out of the loan were 
repaid leaving a balance of Rs. oco. On 
“ March 4, 1503, Kyin and his wife ottaincd 
.peyment of Rs. 5,000 from U Shwe Pe 
and his swifeand conveyed A. and. B to 
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them. On February 13, 1602, Kvin 
and his wife ho» vine advanced Rs. r1,F€8 


to Myaing purchased properties C ard D 
bv public‘auction hutno possession passed, 
On March 4, 1903. Kvin ard h's wife 
transferred their properties to U Siwe 
Pe and his wife for Rs. 11,000, Rs. «65 
having been paid in the meantime by 
Myaing. U Shwe Pe and his wife, there- 
fore, became by ex facie convevonces f tom 
Kyin and his wife vested in all tre pre- 
petties in suit. Myaing was no patty fo 
these transactions, but there wes cor- 
fespon dence showing that he was desifous 
of having, and obtained the benefit of; a 
reduction in the rate of interest from 
one-eighth per cent. per month to cre per 
cent. 

On November 20,1005; Myaing convered 
his equity of redemption fo Kvin and his 
wife on thefoctine that he considered Fe 
bad only granted mortgages over Tis 
property. 

U Shwe Pe having died his widow and 
children brought the suit for possession 
of the lands against Kyin and his wife. 
They resisted possession teing piven on 
the cround thet U Shwe Pe and his wife 
well knew that in spite of the absolute 
convevance to them, the true nature of 
the transaction was one of morteare upon 
the secu rity of the pTopettes, in patticrJar 
that they knew that Kvin and his wife 
were not in fact tre owners, but them- 
selves only lenders thereon, So that tre 
transfer, although absolute in form was 
in truth and to the knowledge of both 
parties a transfer a non domino and the 
Kyins wefe purporting fo sel erd tbe 
Sbwe Pes were purporting to buy wlat 
they both knew belonged to Myaing. 
When the casé first came before the 
Boardon appeat from tbe Chief Court 
of Burma which had granted a decree 
fot possession. it was Leld that the 
plaintiffs-appellants' case disclered a 
chatee of frard against the reepencerts 
intelatinn to tretters entecedent^ fo the 
deeds of March 4, x00? epen which 
chatre much of the eviderce terdered 
woud te materal end thet sectcr c2 
did nat nteclide eviderce of fraréulert 
dealing with a third person's property, 
nor proof of notice that the property 


purporting -to "be - conveyed -absolutely 
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belonged to a third party wto was not 
a party to the conveyance, Accordingly 
a new trial was ordered with the ditec- 
tion that the evidence shorld he admitted 
subject to objection. The 'Tra] Judge 
held that Myaing and the Kyins intended 
the transfers between them to te mort- 
gages, that Myaing's object in the nevoti- 
ations which resulted in the deeds of 
Match 4, 1903, was to transfer the mort- 
gagesto U Shwe Pe and that the latter 
knew this and agreed to take over the 
mortgages and so were guilty of fraud in 
taking absolute conveyances. So the suit 
was dismissed. In appeal the learned 
Tudges agreed with the findings as to the 
knowledge of U Shwe Pe and the inten- 
tion of the parties. but wete of opinion 
that as Mvaine knew the nature of the 


instruments there was no antecedent 
fraud, nof was fraud at the time 
of; or antecedent to, the deeds of 


March 4, t003, alleged, and accordinelv 
passeda decree for possession. The defend- 
ants appealed to the Privy Council. 
Their Lordships on the finding of fact 
that when Shwe Pe took the conveyance 
from the Kyins he knew that it was 
a convevance of property which belonved 
to Mvaing held that the fraud proceeded 
a non domino, If section 92 of the 
Indian Evidence Act applied. proviso I 
would be in point because it would te 
a fraud fo insist ttpon a claim to pro- 
perty arlsing under such a transaction, 
the claimant knowing that the true owner 
had never patted with it. But in their 
Lordships’ opinion section o2 did not 
‘applv because the evidence, the admis- 
sibility of whieh was in question, was 
evidence going to show what were the 
tights of a third person. namely, Myaing, 
in the property. The languege of section 
92 in terms eppliedand applied alone “as 
between the parties to any such instru- 
ment or thelr reptesentativesin interest.” 
Whenever, accordingiv, evidence ws 
tendered as to a transaction with a third 
partv it was not governed by the section 
or bv the rule of eviderce which it 
contained, and in such a case accord- 
ine]v theordin^ry rnles of evidence of 
equity and good "conscience came into 
play” tinhampeted by the statutory restric- 
tions. It may also he noted: thatit was 
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proved by the oripinal Judge of the 
Chief Court that Mvaing and the Kvins 
meant their transactions to be morteages 
and that Myaing's objectin the negotiations 
which resulted. in the conveyances to U 
Shwe Pe and his wife was to transfer 
those morteages at a lower rate of inter- 
est, and U Shwe Pe's letters showed he 
knew this and agreed to take over a 
mortgage, sa that by deliberatelv getting 
deeds of sale executed a gross fraud on 
Myaing was perpetrated. On tre other 
hand the Appellate Judges appear to have 
thought that Myaing was acquainted with 
the nature of the instruments so that the 
fraud could appearto be not so much the 
taking of absolute conveyances, but the 
asseftions that they were absolute con- 
vey? neces, and not transfers of the original 
mortgages from the mortgagee, But a 
defendant relying on a rule of evidence 
which prevents a Court from taking certain 
evidence can hardly be saidto be guifty 
of a fraud. It may be otherwise In 
the case of a plaintiff. Applying the 
facts of that case to the facts of thecasce 
before ts various discrepancies at once 
become apparent. The transaction of 
August 1012 was not in any event a 
transfer of the mortgare of August 71010, 
it was really a transaction between the 
owner and defendant No. 2 whetebv 
Rs. 209 vere paid cut of which Rs, 200 
went to the prior mortgagee, thus ex- 
tincnishing that mortgage, No question 
of fraud arises unlessit be freud to con- 
tend that a document which is on tke 
face of it a sale-deed cannot be proved 
by oral evidence to be something efse, in 
which case section 92 would be practically 
useless. The plaintiffs are now asking 
the Court to admit evidence that st tke 
time the conveyance of August 1912 was 
executed asa result of which they got 
free of their debt to defendant No. 1, 
obtained Rs. r09 for themselves and pave 
possession to the defendant No. 2, there 
was an oral agreement to te-convey, defen 
dant No.2 a?ree'rg to pay himself h's 
capital and interest out of the profits. 
Admitting that defendant No. 2 knew that 
defendant No. T was only a mortgagee, 
we cannot conclude that defendant No. 2 


‘got no title considering the other cir- 


Ciiinstahées. Wien the learned Appellate 
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Judge says that the object of the transfer 
to defendant No. 2 wasto pay off the 
prior debt to obtain a further advance 
on the same security he is begging the 
question, If a sale had been intended 
it would have been effected in exactly 
the same way, and the plainti has to 
prove, not that he can redeem the first 
mortgage as having been transferred to 
defendant No. 2, but whether he can re- 
deem an entirely different mortgage which 
he alleges exists between himself and 
defendant No. 2. Therefore, in our opin- 
ion, though the decisionin Maung Kyin v. 
Ma Shwe La (x) enables the plaintiffs to 
provethat the transaction of August 1010 
wasa mortgage thatalone willnot entitle 
them to recover back the property from 
defendant No. 2. ‘ihe learned Trial Judge 
points out that the real transferors in 
August 1912 were the plaintiffs, though 
Navalmal, as guardian of the minor de- 
fendant No. I, executed the conveyance 
in order to avoid the trouble and ex- 
pense of taking a reconveyance from 
Navaimal, and that tbe wkole considera- 
tion of Exhibit 32 had gone to the 
plaintiffs. But he seems to have thought 
on the strangth of the evidence of certain 
exhibits that the value of the property 
in 10912 was in excess of Rs. 399 though 
the Government assessment was very 
low, and he believed the plaintiffs’ story 
about an agreement to re-convey because 
defendint No.2 only derived it by say- 
ing he had left everything to Punam- 
chand, and Punamchand was not called 
as a witness though he was in Court. 
The Joint Judge thought tkat the price 
paid was inadequate for an absolute 
transfer but the whole of his reasoning 
by which he comes to the conclusion 
that the transaction of August 1012 was 
a mortgage is in our opinion fallecious. 
We do not exclude the possibility that 
defendant No. 2 treated the travsaction 
as a mortgage and that if the plaintiffs 
are believed when they say there was an 
"agreement to re-convey to them, that 
would be a finding of fact which we 
could not refuse to acknowledge in second 
appeal. But if the findines are bared on 
inference which, in the opinion of the 
Court, is wrong, then it becomes a ques-. 
tion of law, The . conclusion wa have 
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come to is that on the fact of this case 
it can be distinguisbed from the case of 
Maung Kyin v. Ma Shwe La (x) and that 
the provisions of section 92 of the Indian 


‘Evidence Act preclude the plaintifs from 


proving the agreewent they rely upon, 
We would allow the appeal and dismiss 
the sait with costs throughout except as 
against defendant No, 1 
Appeal allowed, 
2, KE, 


OUDH JUDICIAL COMMISSIONER' S 
COURT. 


First Crvrz, APPEAL No. 4 OF 1023. 
SECOND CIVIL APPEAL, NO. 208 oF 1922. 
March 19, 1923. 
Present -—Mr. Kanhalya Lal, J.C. 
. MOHKAM SINGH—PLAINTIFF— 
APPELLANT 
versus 
THAKUR CHANDRA PALSINGH-— 
DEFENDANT—R KESPONDENT. 

Civil Procedure Code (Act V of 1908), O. 
XXXIV, 7. ;7—Redemptton, suit for—Usufruc- 
tuary morigage—Decree, form of— Accounts, 

Under O. XXXIV, 1.7, of the Code of Civil 
Procedure itis open to the Court either to order 
that an account shall be taken of what will be 
due to the defendant for the poucps and in- 
terest due on the mortgage, and jor his costs of the 
suit, if any, or to declare the amount due at the 
dite of such order; but in either Case the Court 
should proceed to ascertain the amount which 
would be found due on the date which is to be 
fixed for payment and spceify what the conse- 
quence of the payment of that amount or the 
non-payment thereof would be. Ifit merely di- 
rects that an account should be taken of what 
would be due tothe mortgagee for the principal 
and interest due on the mortgage, its order would 
be nothing more than an interlocutory order, to 


. be followed by the making up of such an account, 


till which the preparation of the preliminary 
decree should be postponed. [P> 347, col. 1 .] 

Appeal from a decree of the Officiat- 
ing Subotdinate Judge, Unao, dated the 
sth September 1¢21. 


Mr. Bisheshwar Nath Srivastava, for the 


Appeliant. 
Pandit Gokaran Nath Misra; {or the 


Ka 
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: JUDGMENT.—These appeals arise out 
of a suit for redemption instituted by one 
of the original mortgagors in respect of 
a usuüfrüctuary mortgage effected by him 
and other persons in favour of Umrao 
Singh, the grandfather of the defendant- 
respondent on the rst October 1874. The 
main questions for consideration were 
whether the usufruct of the mortgaged 
property was sufficient to pay the Interest 
payable under the deed of mortgage, whe- 
ther any surplus ordeficiency hed accrued 
on accotnt thereof and whether either 
party was entitled to claim interest 
thereon. 

The Trial Court passed a preliminary 
decree directing accounts to be taken 
without determining the amount which 
was payable by the mortgagor on redemp- 
tion. ‘Subsequently it went into the 
accounts and determined the amount pay- 
able tothe mortgagee and directed the 
plaintiff-appellant to pay the same within 
a-cettain period. No final decree was, 
however, framed in accordance with that 
direction. - ; 

The entire procedure adopted by the Court 
below was irregular. Under O. XXXIV, 
r. 7, of the Code of Civil Procedure it is 
open to the Court eithef to order that 
an account shall be taken of what will be 
due to the defendant for the principal and 
interest due on the mortgage, and for his 
. Costs of the suit, if any, or to deciare 
the amount dueat the date of such order; 
hut in either case the Court should pro- 
ceed to ascertain the amotnt which would 
be found due on the: date which is to be 
fixed for payment and specify what the 
consequence of the payment of that a mount 
or the non-payment thereof would be. If 
it merely directs that an account should 
be taken of what would be due to the 
mortgagee for the principal and interest 
due on the mortgage, as was originally 
done by the learned Subordinate Judge 
here, its order would be nothing more 
than an interlocutory order, to be follow- 
ed by the making up of suchan account, 
till which the preparation of the prelimin- 
ary decree should be postponed. The 
Trial Court proceeded to prepare a pre- 
liminary decree without waiting forthe de- 
tetniination of the amount due on the 
mortgage aud the. Gansaquesea Wag that 


the preliminary decree omitted to specify 


the amount which the mortgegor was 
required to pay. When the accounts 
were finally adjusted no preliminary decree 
was prepared but a formal order was 
framed, for which in a case of this 
character it was wholly inappropriate. 

The appeals are, therefore, allowed and 
the preliminary decree and the subsequent 
formal order prepared by the Trial Court 
are set aside and the suit remanded to 
that Court with a direction to reinstate 
it under its original number and to prepare 
a preliminary decree for redemption in 
accordance with law. The costs here and 
hitherto will abide the event. 

Appeals allowed, 
Z. KE, 


MADRAS HIGH COURT. 
Civi, APPEAL NO. 145 OF 1021, 
April x7, 1023. 

Present;—Mr. Justice Phillips and Mr. 
justice Venkatasubba Rao. 
THAREESARUMA AND OTHERS— 
DEFENDANTS Nos. 6 To 8—APPELLANTS 
VEYSUS 
THE DEPUTY COLLECTOR, COCHIN 
AND OTHERS— PLAINTIFF AND DEFENDANTS 


-~RESPONDENTS. 

Land Acquisition Act (I of 1894), ss. 23, 24— 
Compensalion, assessment of—Special value, whe- 
ther can be taken into account~— Agricultural land 
assessed as building site—Trees, value of, whether 
can be allowed. 

In determining the amount of compensation 
payable for the compulsory acquisition of land 
by Government under the Land Acquisition Act 
the correct principle to apply is to assess the market 
value of the property not according to its present 
disposition but as laid ont in the most lucrative 
and advantageous way in which owners could 
dspose of it, In assessing the market value of 


land used for agricultural purposes, the Court must « 


take into account its adaptability for building 
purposes and such other beneficial purposes to 
which it can be applied. fp. 349, col. 2] 

If, however, the special value exists only for 
the particular purchaser who has obtained power 
of compulsory purchase it cannot be taken into 
consideration in fixing the price, But when the 
special value esxinta alse for other possibile 


P 
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purchasers, the owrreris entitled to have this ele- 
ment of value taken into considetation. [p. 349. 
col. 1] 

The Queen v. Brown, (1867) 2 Q. B. 630: 36 L, J. 
O.B.322, Inve Lucas and Chesterfield Gas and 
Water Board. (1909) x K. B.16 at pp. 30, 31; 77 
L. J. K. B. 1009: 99 L. T. 767; 72 J. P. 4375; 6 L. 
G. R. 11062 4 T. L. R. 858; In ve Bwllfa and 
Merihyr Dare Steam Collieries (1891), Limited and the 
Pontypridd Waterworks Company, (xg02)2 K. B, 135 
at p. 141; 71 L. J. K. B. 613; 87 L. T. 291; 50 W. 
R. 627: x8 T. L. R. 604: Wernicke v. Secretary of 
Stata for India, 2 Ind, Cas. 562; 13 C. W. N. 1046 at 
p.1049; Kailas Chandra Mitra v. Secretary of State, 
18 Ind. Cas. 638; 17 C. L. J. 34 at p. 35: Premchand 
Burral v. Collecior of Calcutia, 2 C. 163: x Ind. 
Jur. 267; I Ind. Dec. (N. S3 363; Collector of 
Poona v. Kashinah Khasgiwala, 10 Bs 585: 5 
Ind. Des. (N. S.) 778; In the matter of the Lands 
Acquisition Act X of 1870; Munjt Khetsey, 15 
B. 279; 8 Ind. Dec. (N. $.) 189 and Raghunath Rao 
v. Secretary of Stale for Indta, 60 Ind. Cas. 187; 
13 L. W. II 39 M. L. J. 623; (1920) M. W. N. 759; 
28 M.L.T. 3975; 44 M. 264, considered and 
applied. 

Where agricultural lends ate valued as building 
sites, the claimants are not entitled to ask that the 
trees standing on the lands should be separately 
assessed and valued as fruit bearing trees, since 
what is awatded is an inclusive price. [p, 35r, 
col. r.] 

Appealagainst an order of the District 
Court, South Malabar, in Lend Acquisi- 
tion Case No. 2 of 19ro. 
~ Mr. C. V. Ananthakrishna Aiyar, for the 


Appellants. 

Messrs. M. C. Madhavan Nair, O. T, 
Govindsn Nambiar and T, S. Viswanatha 
Atyer, for the Resnonde ts, 

JUDGMENT. 

Phillips, J.—I think the District Judge 
is inclined to allow insrfiicient weight to 
the award itself, which is the estimate of 
an impartial officer, based upon evidence 
and personal enquiry, and cannot 
therefore be ignored in coming toa con- 
clusion’ on the evidence, bet notwith- 
standing this I em not prepared to differ 
from his conclusions and I agree in the 
order proposed by my learned brother. 


Venkatasubba Rao, J.—The land 
acquired is 6 acres 56 cents in 
extent and is in Cochin Town. The 


learned District Judge hes very clearly 
set out in his judement the situation of 
theland,andit issufficient for the nresent 
-purnose tosav that it is close to Ka lvetti 
. densely covered with houses and that a 
tidal channel rens through it, On the west 
is? the European quarter fronting the sea 
“andon tite north is ‘the commercial fand 


a betting on the back water, The learned 
District Judge has proceeded on the assump- 
donthet the value of theland inthe afore- 
said two localities cannot frrnish anv basis 
lot purposes of comparison and this has 
not been seriously attacked before us. 


The main  qrestion, however, is, is 
the value to be assessed on the 
footing that the land is agriculivral, 


as has been done by the Deputy Collector 
or its adaptability for building pur- 
poses to be taken into consideration, as 
has heen done py the District Judge? 
On behalf of the Government three. wit- 


. nesses were examined, The first witness, 


who is a Municipal Councillor, adinits that 
on the acquired portion people have lived 
fora long titre and. that there were tiled 
dwelling hottses. Be, however, states that 
itis marshy and not §t'forcomimercial pur- 
poses and that respectable people wouid 
not live there. "Ihe second witness sa ys 
that, except for 6Gofeet breadth of the canal 
the whole site is available for house btild- 
ing and admits that the most profitable 
way of develoring the acquired land would 
be to deepen the channel and use the banks 
for warehorses. he also says thet tes- 
pecteble people wovld not live on the site 
and the third witness similarly deposes 
that the land is not fit for mercantile pur- 
poses, that itis not healthy andthat well- 
to-do.people would not live there. The 
effectof the evidence is that the sanitary 
conditions are not satisfactory and that 
people, who can afford tolivein more healthy 
surroundings or in more fasliioneble 
parts of ihe town, would not generally 
reside on the site acqnired. The land has 
been acquired for brilding purposes and it 
is not disputed that, when it is reclaimed, 
it can be rendered suitable for house sites. 

The learned District Judge tas held that 
the owner is entitled to the valte obtain- 
able in open market for the land if put tois 
most lucrative use, It seems to me that 
he has stated the principle co1rectly. Tn the 
Queen v. Brown (1Yeericulturel lend was 
held to Fave a potenticl! velue for building 
purnoses, Cockburn, C.J., observing “Jery 


* s are 


ray takeintorccount not only tne present 
purpose to which the lend is aprtied, tut 


= (x) (1867) zÉ. BY 630736 L. J> QUB. gaz; - - 
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also any other more beneficiel prrpose to 
wiichin the course of events at no remote 
period it may be applied... ...” 

If the special value exists only for the 
particular purchaser who bas obtained power 
of compulsory purchase it cannot be taken 
into consideration in fixing the price. But 
when the sepcial value exists alsofor other 
possible purchaseis, the owner is entitled 
to have this element of value taken into 
consideration, See the observations of 
Lord Moviton in In re Lucas and Chester- 
field Gas and Water Board (2). The pinci- 
ple underlying this dictum is that the 
purpose for which the land is acquired 
should not be taken into consideration, 
for, if it were so, the public would be 
purchasing ¿s it were, its own improve- 
ments, See Werniche v, Secretary of State 
for India (3). Land Acquisition Act, 
section 24 (5) embodies this 1ule, But 
when the special value exists for ether 
possible purchasers, there is a market in 
which the special value goes towards fixing 
the market price. See again the obser- 
‘vations of Lord Moultonin In reLucas and 
Chesterfield Gas and Water Board (2) above 
cited. Under section 23, the Court is to 
take into consideration tne market value 
of the land. Tue expression “mar ket value" 
has been described as the price that an 
owner, willingand not obliged to sell, mig ht 
reasonably expect to obtainfrom a willing 
purchaser, Katla Chandra Mitra v. Sec 
retary of State (4), and the special adapta- 
bility for building purposes has been re- 
pea tedly held to be an element to be ta ken 
into consideration. “If, for instance, says 
Vaughan Williams, L. J., in In re Bwllfa 
and Merthyt Dare Steam Collieries (1891), 
Limited and ihe Pontypridd Waterworks 
Company (5) ‘the (the umpire) has to assess 
the value of land which is used as an agri- 
. cultural land, heis entitled to take into 
consideration its adaptability for building 
land, because that is a fact whichis -in 
eXistence at the time the notice to treat 
is given,‘ 


(2) (1909) 1 K. B. 16 at pp. 30, 31577 1. J. Ry 
B. 1009; 99 L. T. 767; pa J. P. 4375; 6. In G, R. 
1106; 241. LR. 858... |, 

(3) 2 Ind. Cas. 562; 13 C. W. N. 1046; at p. 1049; 

. (4) 18 Ind. Cas. 638; 17 C. L. J. 34 at p. 35. 

(5) (1902) 2 E. B. 135 atp. 141; 71 L.].X. B. 

$13; 87 In d 291; 50 W. R. 627; T8 T. Le. R. 604. 


The value for future purposes is gene- 
rally referred to as the potential value of 
the land. “The Tribunals assessing com- 
pensation may take into account not only 
the present purpose to which tnc land is 
appiied, but also any other more benefi- 
cial purpose to which, in the course of 
events, it might within a reasonable period 
be  applied.......'" Lord Halsbury’s 
laws of England, Vol.lI, p. 37. 

This isa wellestablished principle and has 
been recognised in numerous decisions in 
Indie, It was held in Premchand Burrat 
v. Collector of Calcutta (6) that tbe 
correct principle to apply is to assess tne 
market value of the property not accord- 
ing toits present disposition butas laid out 
in the most lucrative onda dvantageous way 
in which the owners could dispose of it 
(page 108.) Similarly in Collector of 
Poona v. Kashinath Khasgrwadla —— (7) 
where the land acquited was oiiginelly 
devoted to agricultual purposes, con- 
pensation was awarded on the ivoting of 
the most lucrative use of ihe land, nd it 
was not disputed that there the most ad- 
vantageous way was to use it for building 
purposes, This principle was arplied in 
In the matter of The Land Acquisition Act 
X of 1870; Munji Khersey (8) where 
the land acquired lay in the vicinity 
of a town where building was going 
on and there was a fair probability oi the 
owner being able, owing to its situation, 
tosell orlease hislandíor buildirg purposes, 
I mayalso refer toa recent decision of 
this Court in Raghunath Rao v, Secreiavy 
of State for India (9) which recognises this 
plinciple. 

The Deputy Collector arrived at the value 


‘of the land by capitelicingincome, ‘Lhe 


income was necessaiily of the land accord- 
ing to its present disposition and not as 
laid out in the most lucrative and advan- 


“tageous way in which the, owner could dis- 
“pose of it, The income was of the land as 


used for agricultural purposes. Theme- 
thod adopted is opposed to the principle 


(6) 2 C. 103; x Ind. Jur. 267; 1 Ind. Dec. (x, 8.) 


363. ' 

(7) ro B. 585; 5 Ind. Dec. (N. $.) 778. 

(8) 15 B. 279; 8 Ind. Dec. (N. S.) 189. 
. (9) 60 Ind. Cas. 187; 13 L. W. 11; 39 M. I. J. 628 
(1920) M. W. N. 7591.28 M. In Ts 397; 44 M. 264. 
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8s enuncieted in the decisions on the sub- 
ject both English and Indian. The learned 
District Judge, on the other hand, hasa dopt- 
ed the method of valuation of fixing the 
price with reterence tothe value ol the lands 
a djacent to the land acquired and posses- 
Sing similar advantages. I have no doubt 
whatsoever that he has adopted the correct 
method, i 

I have so far dealt with the principle 
to be applied in determining the com- 
pensation, The next question tobe decid- 
ed is, has the District Judge come toa 
right conclusion on the evidence before him? 
In my opinion he has correctly appreciet- 
ed theevidence and as I agree with his 
conclusion I shall deal with this aspect 
of the case very briefly. Le has adverted 
to the sale-deeds covering the lands in the 
vicinity, Of these it seems to me that the 
following are material and furnish the 
basis tor the valuation of the land in ques- 
tion (r) Exhibit IX relates to No. 369 
sold in 1913 at Rs, 75 per cent. (2) Exhibit 
VI relates to No. 362 sold inQigr6at Rs. 80 
per cent, (3) Exhibit VIII relates to No. 360 
sold in 1917 at Rs, 100 per cent. (4) Exhibit 
XI relates to the 30 year leases granted by 
thelMunicipality in 1918 at Rs. 176 to 
Rs. 225 per cent of the Survey No.578 re- 
claimed by the Minicipality. Then we 
have another class of sale-deeds which 
have not the same direct bearing on the 
question but whichina greater or less de- 
gree prove that the value of the land has 
beenrising andis generally high throughout 
Cochin (1) Exhibit VII which relates to 
No. 79 sold tor Rs. 170 per cent in 1919after 
the date ofthe notification, (2) Exhibit III 
which relates io No. 607 which fetched 
in 1918 Rs. 700 a cent, (3) Exhibit XXIII 
which elates to No. 57r which fetched 
Rs. 1,440 per cent, This was in 1919 atter 
the date of the notification, On this 
materialahd on some oral evidence the Dis- 
trict judge came to the concltsion that 
Rs. 100a cent fairly represents the value of 
the sites with a good road frontage in the 
locality in question, I am not prepared 
to disagree with him, As was observed in 
T he Trustees for the Improvement of the City 
of Bombay v. Karsandas (xo), no evidence 
of former sales can be obtained which 


(xo) zs Cas. 451; 33 B. 28 at p: 3a; 1G. Bom. 


t 


shall be precisely parallel in all its circum- 
stances to the sale of the land compulsorily 
acquied and differences exist and 1t 15 
impossible to state with precision what 
allowance should be madetorthem, The 
learned District Judge has rightly refused 
to adopt a valuation based upon Exhibits 
III and XXIII. The lands comprised 
by them are situated inthe northern por- 
tion which, as already observed is the valv- 
able commercial landabutting ontne back 
water, No, 79fetched no doubt Rs. 170 per 
cent, but this fact is not very usefvl not 
Only because the sale was subsequent to 
the date of the notification but also because 
the plot is as the District Judge describes 
it, ‘a good corner block.’ I may heie state 
that, in respect of the land covered by 
Exhibit XI, it costs the Mvnicipality 
Rs. 80 per cent tore-claim it. It was argued 
onbehalf of some of the claimants that the 
30 years leases ot this re-claimed lend fetch- 
ed onthe average Rs.200 per centand de- 
ducting Rs. 8o from it a compensation of 
atleast Rs. 120 pet cent should have been 
awarded. But this argument ignores the 
fact thatthesituation ot the re-claimed land 
No. 578, is more favourable than that oi 
theland in question, Theformer js mich 
nearer the commercial quarter of the town. 
Dealing with individual claims in regard to 
Nos.373 t0 375, the District Judge thinks 
that as they constitute a compact site 
Rs. 100 pei cent would be reasonable and 
he deducts ascost of reclamation Rs. 60 
and awards Rs. 40 per cent. I am satis- 
fied that this is a fair valuation. It 15 
difficult to say whether Rs. Ico or Rs. 120 
or alittle more or less is the proper value 
of the land and it is eque lty difficult tosay 
whether thecost of re-clamation would be 
Rs. 80 or Rs. 60 or some other figure near it, 
The District Judge had belore him the ev 
dence that it costs the Municipality ` 
Rs, 80 pei cent, to re-claim the land covered 
by Exhibit XI, It is, indeed, impossible 
to acevrately estimate the cost of the re- 
clamation. It wil depend upon the state 
of the land acquired and cost of labour 


‘and material. As their Lordships of the 


Judicial Committee observed Secretary of 
State for Foreign Afairs v. Charlesworth 
Pilling & Co, (xx), “In such an enquiry 


(11) 26 By 1; 28 X. Ay 1215 è Sot, P. Ci Jit (P, Ciji 
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relating to subjects abounding with uncet- 
tainties there is more than ordinary room 
for guess-workand it world be very unfeir 
to teqvire an exact exposition of reesons fot 
the conclusions ariived ot." On the whole 
however I heve come to the conclusion 
that Rs. 40 per cent , isa proper valuation. 

In regard to the valuation of a house 
on this site there nes been some dispute. 
Thelearned District Judge2llowed Rs. 2000 
for it. There is evidence that it is worth 
that sum and thera is no evidence conira, 

Mr. Ananta krishna Aiyar argu-d on be- 
half oi the claimants to whom these por- 
tions of the land belonged that his clients 
were entitled to the value of the trees on 
tha land on the footing that they were fruit 
beating trees, This contention is unten- 
able because the basis of the calcvlation 
being that tne lands are valved es btild- 
ing sites, the claimants cannot also have 
an advantage to which they will be en- 
titled only if the lends have been dealt 
withasagriculturallands, onthe other hand 
what has been awardedis an inclusive 
price; and the claimants cannot be heard 
to saythat th:trees should be separately 
assessed as fruit bearing trees. 


The next item to be dealt withis item 
No. 392. For the landand houses t he Dis- 
trict Judge has awarded Rs. 6,000. The 
valuation of Rs. 75 per cent allowing for 
the inferiority of the site is, in my opinion 
tight. Tne houses are valued at Rs. 4,800 
and I am not prepared to say that 
the amount is excessive, The District 
Judge elsa takes note of the fact that 
there was an offer of Rs. 6,000 for the land 
andthe houses together. I see no reason 
to differ fromthe findings of the District 
Judge onany of these points. 

These conclusions will entail the dis- 
ttissal of Appeal No. 145 of 1921 and the 
memorandum of cross-appeal filed on be- 
half of the first respondent, the Deputy 
Collector of Cochin, They will accordingly 
be dismissed with costs, So far as the 
memorandum of objections is concerned, 
the costs will be paid by the first respon- 
dent to the appellant and third respond- 
ent separately and will be taxed on the 
respective amounts claimed against each 
in the memorandum of objections. 

There remains only one matter to be 


dealt with, the compensation fixed 
in respect of No. 378. The District 
Judge allowed only Rs. 50 per cent 
on the ground that the lend in question 
did not have a proper eccess or a good 
frontage. He further allowed Rs. 1,«0 
for a house standing onthesite. Adding 
the statutory 15 per cent he fixed tue total 
sum at Rs, 1,840, This valuation was 
noi seriously disputed either by the claim- 
ant or by the learned Advocate-Generel 
who appeared onbehali of the Government. 
The District Jrdge however, was ur der a 
misa pprehension as regards this portion of 
the claim, Ke thought that there was 
an omission on the part of the owner 
to make aclaim prrstant to the notice 
given under section 9, and he held that 
section 25 (2) was, therefore, apy licel lea ud 
refused to grant as compensation more 
than the amount awarded by the Collec- 
tor, namely, Rs. 1,530 odd altho gh on the 
merits he came to the conclusion that 
Rs. 1,840 was the correct valtetion. It is 
now conceded that there wes a claim 
pursuant to the notice under section 9 
and that there was an oversight on 
the part of the District Judge. The 
learned Advocate-General, however, 
sought to support the judgment on the 
ground thatit appears from the record 
that the application by the owner under 
section r8 requiiing a reference to the 
Court was made after the expiry of the 
period of six weeks mentioned inclause 2 
of that section. The point wes for the 
first time taken before us, and we are not 
ina position to say that if an opportvnily 
had been given to the owner, he would not 
have hadau answer on this part of the 
case, and wecennot see our way to allow 
this objection to prevail, That objection 
failing, we must necessarily ollow the 
mer.orandum of cross-objections filed by 
the second respondentto the extent found 
in his favour by the District Judge. He 
willpay and receive proportionate costg 
both here and in the lower Court, 


v. N, V. Decree modified, 
Z. K. 
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SIYA RAM Y, SALIE, 
.OUDH JUDICIAL COMMISSIONER'S 
". COURT, - E 


RENT ÁPPEAL NO. 34 OP 1922. 
March 14, 1923. 
Present:—Mr. Simpson, A. J.C. 
SIYA RAM—PLAINTIFF—APPELLANT 
: Versus s 
{SALI K—D EFENDANT—RESPONDENT, 
Shankalup grant, whether transferable—Matwat, 
whether transferable. 
Land which is shankalup andresumable is not 
transferable. 
A marwat grant though not resumable is not 
transferable. i 
Third 


Appeal from a decree of the 
Additional District Judge, Sitapur, 
dated the rath September 1922, reversing 
that of the Assistant Collector, First Class, 
Sitapur, dated the 5th October 1921. 

. Mr. H. K. Ghosh, for the Appellant. 
Mr. Rabi Shanker, for the Respondent. 
SUDGMENT.—This is secondappeal by 

à plaintiff. Tbe suit was one for arrears 

of rent. Theland in suit forms part ot a 

muaf. Thefactsare probably stated more 

orless correctly by Salik the defendant exa- 
mined as D. W. No. rz, The grant was made 
to Salik's father Jhao Ram who was killed 
fighting for the ialugdar, The grant of 
this kind is called marwat and is not 
transferable. There is other evidence to 
which I will come later that the grant 
was not marwat but was shankalwp and 
resumable. In that case also it was not 
transferable. I do not decide this point. 
As I have said Salik is the son of Jhao 

Ram. Jhao Ram- had altogether seven 

sons. Butappatentiy fiveof them have 

died childless and Salik is the only surviv- 
ing son. “There is however, Sudarshan, 
son of Bindra who was the eldest son. 

According to Salik, Bincra managed the 

lànd while Salik was away at another 

village, But Bindta used to pay him 
half of the profits. After Bindra's death 

Salik- undertock the management of the 

land and for a time Salik cultivated part 

and Sudarshan cultivated part. Then 

Sudarshan gave a pogsessory mortgage, 

presumbly of his own portion of land, to 

one Raghubar who appeats to have culti- 
vated itin right of this mortgage. Hedied 
and apparently his som Beni Madho 
cultivated after him. Then Sudarshan re- 
deemed this mortgage and granted 
possessory mortgage in favour of the 
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plaintiff, But Salik had obtained posses- . 
sion of theland and was cultivating it. 
On these facts plaintiff sued Salik for 
the whole of the rent, The learned 
Assistant Collector gave him a decree 
regarding Salik as a tenant, Sudar- 
shan as the owner and the plaintiff 
as the representative of Sudar- 
shan. Salik appealed. The learned Ses- 
sions Judge reversed this decree, The held 
in the first place that Sudarshan had 
no tight of alienation and consequently 
the plaintiff possessed no right. in 
land. Secondly he held that the relation : 
of landlord and tenant did not exist 
between the parties 

As regards the second point it can 
be got overbya resort to section 127 
of the Rent Act, Salik may not be 
the plaintiff’s tenant, butif the plaint- 
if is entitled to eject him as a tres- 
passer, he has an option of treating him 
as a tenant and suing him for rent. 

If the first objection holds good, the 
plaintiff cannot resort to section 127. 
because he has no title to possession, 
his own title being defective. 

According to Exhibit C which is a list 
prepared in the year 1863 this land is 
shankalup and resumable. No resumable 
grant is transferable, According to the 
defendant's evidence the land is marwat 
and in that case it is not transferable, 


although it is not resumable, and that 


point can undoubtedly be taken by 
Salik because he has certain rights 
of inheritance in this land which might 
be prejudiced by a decision against him. 


In the present suit also he is in posses- 


sion and the plaintiff cannot get the land 
from him unless he shows a title in 
himself or at least an acceptance’ of 
his title by the defendant, ` 

For these reasons the appeal is dis- 
missed with costs. : I NE 

Z. K, * 
Appeal dismissed, 


t 
^ 
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JANG BAHADUR SINGH V. RANJIT SINGH. 
OUDH JUDICIAL COMMISSIONER’S 
COURT 


SECOND CIVIL APPEAL NO.2067 OF 1922, 
Aptil 27, 1923. 
Preseni *—Mzr, Dalal, J. C. 
JANG BAHADUR SINGH-—D EFENDANT 


—APPELLANT 
VETSUS 
RANJIT SINGH AND OTHERS—PLAINTIFFS 
— RESPONDENTS, 
Hindu Law— Joint family—Altenation by 


father—-After-born son, whether can challenge aliena- 
Hon—Suit by son in existence, effect of—Necessity 
— Burden of proof —Presumptüton. 

Where a Hindu son brought a suit to challenge 
au alienation of family property made by his 
father, but before thesuit could be decided another 
son was born to the alienor ; 

Held, that the cause of action had not been 
exhausted before the birth of the second son and 
the latter was, therefore, entitled to bring a suit 
to challenge the alienation. [p. 354, col. 1.) 

Bhup Kuar v. Balbir Sahai, 64 Ind. Cas. 885; 
19 A. L. J. 978; 44 A. 190; (1922) A. I. R. (A) 342, 
relied on. 

Where there has been a transfer of family 
property by a Hindu father for cash down and 
the son of the transferor contests the legality 
of the sale the burden lies on the vendee to 

rove the valid natute of the consideration, 

.354, col. r.) 

Where a Hindu father makes a transfer of 
family property and his minor sons 
are’ nominally joined in the transfer the pre- 
sumption is that the transfer has been made by 
the father in his capacity as manager of the family. 
[P 354, col. 2.] 

Mahesh Dat v. Ram Asre, 67 Ind. Cas. 814} 
9 O. L. J, x38; 4 U. P. L. R. (0,) 38; (1922) A. 
I. R. (O.) x14, distinguished. 

Appeal from a decree of the District 
Judge, Fyzabad, dated the 25th May 
1922, upholdng that of the Additional 
Subordinate Judge, Fyzabad, dated the 
31d November 1921, 

Mr. Rajeshwari Prasad, for the Ag pel- 


lant. 

Mr. H. Husain, for the Respondents. 

JUDGMENT.—One Griya Bikhsh Singh 
has two sons, the plaintiff Renjit Singh 
and the defendant Chhedi Singh. On 
22nd May 1011, Gaya Bakhsh Singh sold 
a ceftain ancestral family property to 
the defendant fang Bahadur. On that 
date Chhedi Singh was in existence, but 
not the plaintiff Ranjit Singh. On 21st 
January 1916, Gaya Bakhsh Singh and 
his tWo sons, under the guardianship 
of their mother, mortgaged some other 
ancestral family property for Rs. 700 
to. the same Jang Bahadur Singh and 


a3 
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subsequently on s6th July of the same 
year a deed of further churce of Rs, 200 
was executed under similar circumstances’ 
Rigjit Singh brought the present suit 
in I920 for possess'on of the property 
transferred under the sale-deed and the 
two deeds of mortgage on tke ground 
that the transfers were not made by 
the manager of the joint Hirdu family 
for legal necessity or for the payment 
of antecedent debts. The Court of first 
instance of the Additional Subordinate 
Judge of Hyzabad decreed the suit on 
condition -f the plaint.ff paying to tLe 
transferee Rs. 3,149-5-0, the «mount whch 
he considered to be valid of tle considera- 
tions of the sale-deed and tne mortgage- 
deeds. 

-Jang Bahadur’s appeal to the learned 
District Judve of ryzabad wes d'smissed 
and he has come nere in second appeal. 
It was first argued that the plaintiff 
had no cause of cction as regards the 
sala because he was not in existence at 
the time of the sole-deed. Chhedi Singh 
was in existence at the time, Lut it was 
represented that the cause of action, 
which existed in Chhedi S:ngh, was ex- 
hausted by his brnring a suit in 1913 
for the recovery of the property sold. It 
was admitted that Ranjit Singh on birth 
would have acquired a ccuse of action 
to ste on the basis of the sale-deed 
because of the existence of Cl hedi Singh 
at the tme of the sale, if Chhedi Singh 
had not brought a suit to Contest the 
sile-deed prior to the Drth of the 
plaintiff. It has to be noticed, however, 
that the suit was not decided till after the 
birth of Ranjit Singh. For this reason, 
Iam of opinion that the cause of action 
still existed in the family and that 
Ranjit Singh cn h's birth acquired a 
right to it. Such was the opinion of the 
Allahabad High Cout under circum- 
stances similar to those of the present 
case in Bhup Kuar v. Balbir Sahas (1). 
It was argued by the appellant’s learned 
Counsel that the dismissal of the suit 
was to Lave effect from the date of 
institution of his suit by Chhedi Singh 
and that, therefore, it should be held 


(1) 64 Ind. Cas. 885; 19 A. L. J. 978; 44 A. 190} 
(1932) A. L R, (A) 342. 


: 354 


that Chhedi Singh had no cause of action 
on the d.te gi the institution of tre 
suit. ‘nis argumeut dues not impress 
me. In that suit it was not held that 
Chaedi Sinzh had no right to sue. 
Chhedi Singh’s suit tailed on the 
merits. There can be no question about 
his having a cause of action to get the 
sale set aside so far as it was not exe- 
cuted for legal family necessity or for 
the payment of antecedent debt. 
cause of action dd exist, and the only 
question is whether it had come to an 
end when Ranjit Singh was born. If it 
had come to an end of course there 
would have bcen no cause of action 
when: Ranjit Singh was born to. sue 
to avoid the sale-deed. The present suit 
by Ranjit Singh is, therefore, tenable. 

The next point was that the property 
having passed Out of thé fauly the 
burden lay on the plaintiff son to prove 
that tue transfer wus made for an im- 
moral purpose by the manager of the 
family. Tuis priuciple of law applies only 
wuele tbe property bas passed out of 
the family by ioreclosure or sale in 
execution Of a decree or where such a 
decree has been passed and new rights 
have come into existence. Wnere there 
has been a trausier tor cash down and 
the son coaütests the legality of the sale 
the burden lies on the vendee to prove 
valid nature ot the consideration. "The 
argument ol the appellants learned 
Counsel that the fact of Chhedi Singh 
filing a suit to recover hall the property 
amouated to a purtition between nim aud 
bis rather deserves no comment, Chhedi 
Singh was a minor at the time and 
there wis no intention on his part to 
separate from his father, It has been 
held by both Courts that there has been 
no separation in the tamtly, This argu- 
ment was advanced to conüne the 
pliintif’s suit to half the property in 
suit, i 

-The otber grounds of appeal were 
common to both transactions oi sale and 


mortgage. It was argued that the bulk 


of the consideration in both cases was 
held to be valid aud that, theretore, the 
suit should have been dismissed, In 
the.case of sale, Rs, 2,000 out of the 
considerat on of Rs, 3,000 was held by 
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the lower Courts to be valid, and in; the 
cise of the two mortgages over Rs. 730 
out of Rs, 1,900 was hell to have been 
borrowed without legal necessity. It 
cinnot, therefore, be said that the trans- 
fer was valid forthe bulk of the cons - 
sideration. 

As regards the mortgages it was argued 
on the authority of Mahesh Dat v. Kam 
Asre (2) that the plaintiff could obtain 
possession of only his one-third share of 
the propeity in suit because he was a 
party to the transters under the guardia n- 
ship of his mother. The case reierred to 
by the learned Counsel was one where a 
brother and histwo minor brothers under 
the guardianship of their motner bad 
executed a transer, In such a case a 
presumption may arise thet the manager 
(brother) was not acting as the Anria cr 
manager of the family. The present case 
where a father makes a transier and his 
minor sons are nominally jcincd, tLe 
presumptionis that the transfer has becn 

made by the father in his capacity as 
manager, 

As regards ground No. 5 Chhedi Singh 
did not sue in 1913 ina representative 
character, and the decision in- his: suit 
cannot bind the plaintif. ` 

-I shall not consider grounds of appeal 
Nos, 6, 7,8 and 9, because they ‘telate 
to the validity or otherwise of certain 
items. making up the considerations of 
the diterent transfers and in this metter ` 
the findings of the lower Courts ate bind- 
in on this Court. 

I dismiss this appeal with. costs. EE 

Appeal dismissed. 

Z., É, f 

(2) 67 Ind. Cas. 814; 9 0. Ie J. 138; 4 U. P, L Ri 
(O.) 38; (1922) A. IL. R R. (O.) 114. dir ae 
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JAMNABAL Y, FAZALBHOY HEPTOOLA. 


^. PRIVY COUNCIL - de 
APPEAL FROM THE BOMBAY HIGH Court, 
June 12, 19235. 
Pr:sent:—Lord Sumner, Lord vhillimore, 
Sir John Edgeand Mr. Ameer Ali, 
JAMNABAI—APPELLANT 
VEYSUS 
PAZALBHOY HEPTOOLA AND OTHERS 

"n RESPONDENTS, 

Contract Act (IX of 1872), s. 22—Compromise 
— Mistake of faci—Substantial injustice. 

A compromise arrived at by the parties to a 
suit under a mistake of fact by one of thet cannot 
be set aside unless serious and substantial injus- 
tice is shown to result therefrom. [p- 356, col. r.] 

Consolidated appeals from a judgment 
and two decrees of the Bombay High 
Court, 

Messrs. De Gruyther, K. C. and J. M. 
Pankh, for the Appellant, 

Sir George Lowndes, K. C., and Mr. 
E. B. Ratkes, for the Respondents. 


JUDGMENT. 
Lord Sumner.—These are consolidated 
appeals by one Jamnabei, the widow and 


executrix of Tricum Nathoo, who died. 


so long ago as 1892. He had been a 


partner in a muccadamage firm, Khimji- 


Jiwa and Co., with a gentleman called 
Khimji Jiwa, who had retired from the 
firm and had died before thetime at which 


Tricuim Nathoo died. The widow Jamna-. 


bai commenced these proceedings agoinst 


certain persons who continued io cariy - 


on the same business as had been carried 
on by Her late kusband in partnership, 
although they changed the name of the 
firm, She brovght an action for accounts, 
the principal object of which, so far as 
the present appeals are concerned, was 
to obtain anaccount and a share of cer- 
tain buildings and the rents produced by 
those bvildings, which originally had been 
purchased by her late husband and his 
partner. white they were still in partner- 
ship. The buildings consisted on the one 
hand of à house built ou the estate of the 
Port Trust in Bombay, and on tne other 
of sundry godowns which were used in 
some way, not very clear, down to the date 
of - the proceedings, by the defendants. 

There are two appeals, from two decrees, 
which have been consolidated, 


: The first appeelrelates tothe alleged right 
of the plaintif te have an acceunt taken 
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Oves a long seties of years of the rents 


and profits of the godowns, she herself 
bringing into account the rents of the 
house, but this apparently is a secondary 
matter, for the house has fallen into 
decay and is almost worthless. 

The second appeal is brought in order 
that the appellant, Jammnabai, may have 
the opportunity of establishing her late 
husband’s interest in the partnership 
business beyond the date to which the 
partnership account had been stated and 
balanced, and may have an account for 
that purpose. In ordei tostcceed in that 
appeal, she has to establish her right to 
have anorder set aside, which was in 
point of fact consented to by her Advocate 
before the learnea Judge who made the 
order, It may be convenient to dispose 
of the second appeal quite shortly, 


Thelearned Judge records that when he 
had expressed the opinion that the form 
in whicha previous order had been dawn. 
up did not prevent tue plaintiff {10m being 
entitled to have its teims rectified and to 
have the accounts, which she desired to 
obtain, taken on a footing wider than its 
terms stated, her Counsel, ha ving apparcnt- 
ly considered the matter, intimaied tbat 
he did not press to have anaccount actually 
ta ken, andthat he would be content with an 
order in her favour for payment .of a 
particular sum which, according to 
the note which the learned Judge. 
took, was accepted by the leatned 
Counsel, because he conceived it to be 
an amount agreed up to the date of 
the death of Tricum Nathoo, whereas it 
appears that it was really an amountagreed 
only up to the date of the last adjustment 
made in his life time, which was something 
like two years earlier. To that extent 
there is ground tor saying if the learned 
Judge's note was correct as a statement oj 
ihe reasons which prompted the Advocate 
at tneiime, that the Advocate gave this 
consent tnder a mistake of fact, tne grav- 
ity of which may be svbstantial or may 
not, and when the plaintiff discovered, 
as She a terwards did, that tnis order 
hed been made, under which she would 
get payment of this particular sum, but 
world not get the account which she de- 
sired, she took proceedings to get the eon 
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sent order set aside and to prefer her 
claim to the account, 

Their Lordships have had on Loth 
appeals the advantage of an ergument 
from Mr, DeGruyther, on behalf o) the 
appellant, equally illuminating andce ndid. 
With regard to this appeal he accepted 
as the law, which governs his position, 
that serious and substantial injustice to 
nis client must be shown to result from 
letting the consent order stand which 
was made under the circumstances men- 
tioned. There has been some controversy 
as to whether his client was consulted 
by her Advocate at the time whea the 
consent was given. Upon tnet the high 
Court express no definite opinion, and 
all their Lordships need sey is that they 
have not lormed the affirmative opinion 
that she and her brother, who was assist- 
ing herand was present in Court, were not 
cognisant ot what was going on, but it 
is unnecessary 10 express a definite opinion 
aboutit, The High Cotrt aiter examin- 
ing the circumstances with some care 
came formally to the conclusion that, 
so lar from any possible injrstice having 
been done totheappellant by the course 
taken it piobably was beueficislso iar as 
she was concerned, because, while the ac- 
count which she asked tor apparently 
might have secured sometew hundred 
further. rupees in addition to the very 
much larger sum that she got under the 
consent order, she would have haa to run 
tisks as to costs and possibly otherwise, 
from which it was acvisaple to protect 
her, 

Their Lordships see no reason whatever 
for revising the opinion upon this point form- 
ed- by the High Court; 2nd, that being so, 
thefoundetion upon which Mr, DeGruyther 
based his rigat toask to have that order 
set aside and the account directed has 
failed, This appeel,theretore,is unsuccess- 
ful, 

The first appeal Mr. DeGruyther has also 
frankly statedto have beenrested all along 
upon the contention that the properties 
in question, the dwelling house andthe go- 
ddwns, were assets of the partnership 
firm of Khimji Jiwa and Co. and not mere- 
ly buildings which these two gentlemen, 
the.plaintiif's . deceased husband and Mr, 
Khimji Jiwa, had bought lor their own 
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reasons and apparently held as co-owners 
in equal moieties. 

The High Court examined the fects 
with some care and based their judgment 
upon the conclusion of fact that the 
true position was co-ownership in the 
properties and not that they were partner- 
ship assets belonging tothe firm ot Khim-. 
ji Jiwa and Co. i 

‘Their Lordships cannot see their wey 
upon this question of iact to say that the 
conclusion of the High Court inthis appezl 
was wrong. They have been pressed ky 
Mr. De Gruyther, who has Missed no point 
which possibly could have been raised 
on behalf of his client, tosay that because 
the record does not set out the account 
to which the High Court referied in one or 
two passages, and’ because it may be ar- 
gued thet the mode of dealing with the 
rents of the properties, which the lecrncd ` 
Judges either imerred or hadstatedto them, 
might have been dijlerent, the conclusion 
that they were dealt withinthe way as- 
sumed is one thatought nottobe support- 
ed. 

It appears t0 their Lordships that they 
ought to presume that the High Court did 
not make these statements and come to 
this conclusion zs to the facts without 
having had materials belore it. Although 
normally oll the materials are to be found 
in the record in one shape or another, 
certain documents have, not been printed 
inthis record which were available inthe 
Court below, and the proceedings were 
proceedings in which there was much 
common ground, and their Lordships, 
therefore, tnink that they have nothing 
to justity them in saying thatthe prima 
facie assumption of the correctness of 
the judgment below, which the appellant 
has to displace, has been successtully 
Met, 

The result, therefore,is that the a ppella nt 
fails inthisappeeslalso. > 

Intheir Lordships’ opinion bothappeals 
ought to be dismissed withcosts, and they 
will humbly advise His Majesty accord- 


ingly. MA 
N. He Appeal dismissed, 
Solicitor for the  Apypellnt:—Mz. E, 
Dalgado. 


Solicitors fox the Respondentsi—Messrs, 
Nicholl, Manisiy & Co, 


Vol. 97] 
PANCHU BANIA V. ANAND THAKUR, 


| PATNA HIGH COURT. 
APPEAL, FROM APPELLATE ORDER NO. 
241 OF 1922. 
April 27, 1923, 
. |Present:—Mxz, Justice Dass and Mr. 

l Justice Kulwent Sahei. 
PANCHU BANIA—Prarntirr—aA PPEL- 
LANT 

UeyStts 
ANAND THAKUR AND OTHERS—Drz- 
FENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art, 
182— Civil Procedure Code (Act V of 1908), 
O. XLI, v. 33—Decree against some of several 
defendanis— Appeal against others— Execution of 
decree— Limitation, operation of. 

Where a suit '!S decreed as against some of 
several defendants and dismissed -as against 
the rest and the plaintiff prefers an appeal, he is 
entitled to wait till the decision of the appcal 
before proceeding with the execution of the decrce 
he has already obtained, if, in the case of the 
App:llate Court comirg to the conclusion that 
his appzal had failed, there is a possibility of 
the suit bring entirely dismissed under O» XLI, 
t. 33 of the Civil Procedure Code. If such a pos- 
sibility is there, the time for the execution of the 
decree would run from the date of the decision 
of the appeal. 

Christiana Sens Law w. Benarsi Prosad Chew» 
dhury, 22 Ind. Cas: 685; xá C. W. N- 287 and 
Loke Nath Singh v. Gaju Singh, 31 Ind. Cas. 
426; 20 C. W. N. 178; 22 C. L. J. 333, followed. 

In such a case as the above the Execution Court 
should see whether the original decree was really 
oie decree, or an incorporation of several decrees 
and whether the app-al agiinst it imperilled 
the whole decrce or not for the exccution of which 
the application is made. 


Áopeal from an order of tke District 
Judge, Darbhanga, dated the 24th Jure 
r922, affirming that of the Munsif, 
Dirbhanga, dated the 18th March 1922, 

Me. Muhammad Hassan Jan, for the 
Aopellent. 

Mr. P, C. Rai, for the Respoadents. 


JUDGMENT. 

Dass, J.—Thisapreal must be dismissed. 
Itis contended that the order appealed 
from could not possibly have affected 
the decree sought to be executed Lece tre, 
as the judgment of the lower Appellete 
Court shows, the defendo nts Nos.3, 7and 15 
. claimed definite shares ir the subject- 
. matter of the dispute. We have Teen re- 
ferred to the decree passed by the lower 
Appellate Court in support of the argument 
that defendants Nos. 3, 7 and 15 claimed 
definite identifiablelands, ‘The decree of 
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thelower Anrellate Court, however, does not 
irresistit lv leed to thet concinsion ; tut 1n 
mv oninion, the annellant must fail even 
if we assume thet the defendants cleimed 
definite identifiehle lends out of the lands 
in suit, he pleintiff apreeled against 
the decree of the lower Appellate Covrt ty 
which the lower Anpellate Court had dis- 
missed the nlaintiff’s suit es against the 
defendants Nos. 3, y and 15, No doubt the 
plaintiff annealed only against that portion 
of the judgment of the lower Appellate 
Court by which it had dismissed 
the suit as against the defendants 
Nos. 3, 7 and 15; but in appealing 
against the decision of the lower Appel- 
Jate Court the plaintiff put it in the power 
of the High Court to say that the whole 
suit of the plaintiff should be dismissed, 

It is contended bv tke learned Vakil 
that the Hieh Court had no such power 
under O. XLI, r. 23. The question 
is not whether the High Court would have 
exercised the power: the avestion is whe- 
ther there was a nposs'biUtv of the High 
Court in the appeal of the plaintif dis- 
missing the pleintifi’s entire suit. In 
my opinion the case of the plaintifi beirg 
that all the defendants were joint tort- 
feasers and had jointly taken possession 
of the plaintiff's land, it was open to the 
High Court, under the provision of 
O. XILI, r.33, to dismiss the plaintift’s entire 
suit if it came to the conclusion that his 
appeal as against the defendants Nos, 2, 7 
and rs, could not succeed, I do not sav that 
the High Court would, in the particular 
case, of infact in any case, take that course, 
but the possibilitv was always there, and, 
in my opinion. the plaintiff was entitled 
to wait till the appeal was disposed of 
in the High Court before proceeding with 
his execution as against those defendants 
against whom his suit had succeeded in 
the Court of firstinstance. As it was laid 
down in Christiana Sens Law v. Benarsi 
Prosad Chowdhury (r) the Court should 
see whether the ofigiral decree was really 
one decree of an incornoration of "several 
decrees and whether the appeal against 
it imperilled the whole detree or not for 
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the execution of which the application 
is made. In my opinion the appeal pre- 
sented by the plaintif to this Court against 
the decree of the lower Appellate Court 
imperiled his whole decree, That being 
so according to the decision of the Calcutta 
‘Hich Court in Christana’ Sens Law v. 
Benarst Prosad Chowdhury (1) and 
-Loke Nath Singh v. Gaju Singh (2) time 
would begin to run from the date of the 
-dectee of the High Court. NE 
The order of the Court below is right and 
the appeal must be dismissed with costs, 
^" Kulwant Sahai, J,—I agree. ` 
MA Appeal dismissed. 
N. H. 
' (2) 3I Ind. Cas; 426; 20 C. W. N. 178; 22 C: 
Ti TJ. 539; 
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Frrst Civi APPEAL No. 13 OF 1922. 
October 11, 1923. 
Present ‘Mr. Dalal, J, C, and 

m Mr, Neave, A.J. C. 

Sheikh MOHAMMAD AHSAN ALI— 
DEFENDANT—APPELLANT 

‘ VEY SUS 

. Sheikh MASUD ALI AND OTHERS— 


PLAINTIFFs~-RESPONDENTS. 

. Will, construction of—Devise of property in sub- 
ordination to principal devisee, meaning of—Devise 
of profits whether includes cotpus—- U. P Land 
Revenue Act (III of 1901), ss. txt (c), 138 (5)— 
` Jurisdiction of Civil and Revenue Couris— Partition 
of mahal— Question of title—Taluqdari property— 
Sanction of Local Government. 

A testatrix providedin her Will that her daughter 
would be the falugdas after her death, and then 
went onto direct that out of her entire property 
her daughter would be deemed to be the owner 
of an eight annas share and that the remain- 
ing eight annas would beowned by her husband's 
‘nephews in subordination to her daugther 
and that the profits of the property would be 
‘appropriated by the legatees according to their 
shares: 

- Held, that the pn akh share in half thé prop- 
etty had been bequeathed to the nephews and 
that the subordination in which they were placed 
to the danghter was one af respect and position 
and not im tespect of their proprietary title. fp: 
360, col. 20] 

In order to show that an unlimited devise of 
profits is less than a devise of the corpus some 
evidence $kEould be found in the context of the 
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Will ot!n the circumstances affecting the property: 
(p. 361, col. 2.) TEE CN 

Faiz Muhammad Khan v. Muhammad Satd 
Khan, 25 C.8167251. A. 77; 2 C. W.N. 285; 7 
Sar. P. C. J. 320 (P. C.), followed. 

A discussion as to the power or willingnera of a 
Revenue Court to partition a mahal is beyond 
the jurisdiction of a Civil Court. A Civil Court 
has authority to decide that a particular persen 
Js owner of a certain shatein a makal but cannot 
direct Revenve Covrt to sepstate trat share 
by partition. Similarly, a Civil Court cannot 
prevent partition of a share even if the proceed- 
ings of the Revenue Court be contrary fo the 
tules and regulations laid down for its guidence. 
[p. 362, col. 1.) 

The question of stay of partition proceedings 
in respect of taluqdari property for want of the 
sanction of the Local Government can be agitated 
only in the Revenue Court. (p. 362, col. 1.] 

Appeal from a decree of Assistant 
Collector, First Class, Lucknow, dated the 
8th December 102r. 

Mr. A. P. Set holding brief of Messrs, 
Bisheshwar Nath Srivastava and Mohammad 
Ayub, for the Appellant. 

Messrs. Niamat Ullah and E. R, 
Oidwat, for the Respondent. 

JUDGMENT.—The plaintiffs, Mastd Ali 
and otheis, applied under section 107 of 
the Land Revenue Act for partition 
of certain mahals in which they 
allezed that they owned a specific share. 
Mohammad Ahsan Ali, who was arrayed 
on the opposite side, objected on the 
ground that the plaintiffs had no pro- 
trietary interest in the mahals. This 
objection raised a question of proprietary 
title, and the Assistant Collector pro- 
ceeded to inquire into the merits there. 
ot under section 111 (c). He held that 
the plaintiffs were owners of a 4 annas 
Share and directed partition proceedings 
to continue. 'These proceedings took 
place in the Lucknow District with 
respect to mahals situated within ihe 
limits of that district and held binding 
in subsequent proceedings before an 
Assistant Collector of the Bara Barki 
district in partition proceedings relating 
to mahals situated in that district, 
The defendant Sheikh Mohammad Ahsan 
Ali has appealedfrom both the decisions. 
This is an appeal from the decision 
of tbe Lucknow Court, 

Another objection of the defendant 
was that the mahals were taluqdari mahals 
of which the partition could not" take 


place without the sanction of the:Local 
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Government under section 138 (5) pre 


viously obtained. The Assistant Colicct- 
was 


or has held that no sanction 
necessary in these two cases, The 
questions which arise in appeal, therefore, 
are (1) whether the plaintifs owned any 
share in .the -mahals or not, and (2) 
whether the sanction of the Local Govetn- 
ment, was necessary before the - com- 
meucenieni of partition proccedings 

The. following is ,the iuum portion 
of E long pedigtee:— < 


[> 
. Muzaffar Ali 
widow . è 


Goulam Imam 
s Shaimsh-nf nisa 








icd demo df ] ENS 
married to ` Ghazanfar 
` Ghazanfar Ali | . AL 
| widow 
Makhtar-un- 
nisa. 


^ Manzur 
Ali 


| | 
8.n son 
plaintiffs. plaintiffs. 


Mohammad 
Mohs.n Ali. 


Tahawar | 
. Alt. 


and other 
brothers, 


: | 
4 defendant 
Mohammad Ahsan Ali 
and his brothers. 


" At the time of the. second Summary 
Settlement in 1858 Muzaffar Ali was dead 
and settlement was ma de with his widow 
Musimmit Shamshin-nisa, who was de- 
clared to` be the. talugdar and given a 
„primogeniture. samad. In 1860 when ,in- 
quiry was made “from. talugdars as to 
“their intention regerding succession to the 
Property the lady. replied on 15th August 
1869. “I desire and file this petition 
that after my death my estate should 
remain intect.in my family without divi- 
“sion according to the custom of, Raj or 
Gaddi and trat _Musammat Muk hter-un- 
nisi, my dang hter, Who is married. to 
Ghazanfar Ali, a nephew of my husband, 
should be the  owner' Kn B, 


# 
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. title and must be considered in 


359 


page 21, Part 111). It is noticeable that 
in the statements prepared in pursuance 
of this declaration (Exlibits R-2 and B-3) 
it was noted that the gaddinashint was 
to be in favour of Musammat Mukhtar- 
tin-nisa while the members of the family 
who were entitled to inheritance were one 
daughter and two nephews. On the 26th 
September 1875 the lady made a Will 
(Exhibit A-2, page 56, Part IIT). This is 
the bequest on which both narti es base their 
detail. 
In the first paragraph she mentions the 
villages in her taluga, d'stineuishing two 
villages Shahpur and Jithaul! from the 
rest becauce in those villages the names 
of her husband's nephews were also en- 
tered in the Ahewst. In spite of this 
entry she declares trat over all the 
villages she as falugdar had always re- 
mained in possession, In paragraph 2 she 
declares that Musammat Mukhfar-un-nisa 
shill become talugqdar after her death and in 
paragraph 3 she gives ker power to arrange 
with her male isstes as to succession to 
the property. In paragraph 3 she also be- 
queathes her entire moveable property of 
Musammat Mukhta r-un-nisa. Paragraph 4 is 
of impertence as ths basis of the claim 
of the plaintfis to partition and may 
be quoted infull:—‘ But out of the. entire 
property owned by me and specified in 
paragraph t ofthis Will my daughter shall 
be deemed to be the permanent. ownér 
ofan 8 annas shate....and the Terain'ng 
8 annas. share shall be permanently 
owned by Shekh Ghazanfar Ali and 
-Shekh Manzrr Ali under tle subordina- 
ton (ba mataheii) ot my dauehterand the 
profits thereof eccording to the share- of 
‘every person shall be appropriated by 
these fegatees." Tn paragraph she directs 
-that the management of the Court of 
“Wards as it ex'stcd at the time of the 
‘Will was to continue after her death arid 
all the three lecatees were to be [fiable 
to pay the debts due from the estate. 
In pargraph 6 she makesa bequest cf prop- 
erty acquired out of profits of the 'an- 
cestral estate in the same manner as that 
of the encestral estote. 

The lady die? on the 6th Sate bet 
“1885 and in the Luckrow District muta- 


“tions of names were mede in favour «of 


all the three legatecs as propietors: 
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Musammat Mukhtar-tin-nisa to the extent 


of  one--alí and Ghezenfar Ali end 
Manzur Ali to the extent of the other 


half. In the Bara Banki D strict, Fow- 
ever, Ghazanfar Ali ard Mansur Ali 
were shown as under-proprietors of 8 
annas share of the property. There are 


copies on this file of certain statements 
of Musammat Mukhtar-un-nisa dated 11th 
January 1886, which were accepted by 
Manzur Ali. It is not clear how in the 
same mutation proceedings in IL'cknow 
on the same date different statements 


came to he recorded, ‘The statement 
(Exhibit A-3) is to the eftect that 
. Ghazanfar Ali and Manzuvr Ali were to 


be proprietors of half while in the state- 
ment (copy A-5) the words used are that 
names may be entered in the 
of under-proprietor and co-sharer (mala 
wo hissadari.) Afew months later inquiry 
was made from the lady and her cousin, 
how the .talugdart rights were to ke 
arranged and the reply given by both 
parties was that the déaluqdar will 
deduct from the profits due to tke others 
their share of the expenses (Exhibits 
B-4 and B-5). In 1878 the Court of 
Wards released the property ani disci arge 


was given by Mukhtat-un-n'sa alone as 
talugday of taluga — Jasmonda (Esl ibit 
B-30). 

Oa Ii5th October 1889 Musammat 


Mukhtar-un ni:à made a Will of ker 8annas 
share of the property in favour of her 
second son Mohammad Mohsin Ali, father 
of the defendant-appellant and bequeath- 
ed to her other three sons a share of 
the profits specifically directing that tlese 
syns shall not be entitled to proprietary 
interest in the estate. Musanunat Mukhtar- 
un-nisa died on 22nd June 1890, After 
her death Mohammad Mohsin Ali took 
steps in the Lucknow District to have 
the names of Ghazanfar Ali and Manzur 
Ali removed from .the klewat, but his 
application was dismissed by all the Re- 
venue Courts, The judgmeut of tke Board 
of Revenue (Exhibit A-a7 dated 258th 
May 1892. page II, Part IIT) was del’vered 
by an officer who enjoyed at the time 
considetable reputation for his knowledge 
of revente tenures in the Provinces of 
Oudhand Agra. It wasas follows:—'"['he 
names of tbe 8 annas co-sharers in the 
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mahal were richtly entered in — repistef 
No. 3 (that fs the Rhewaty. Tf the Para 


Banki resister No, 4 has been d'ferentty 
prepared..if was wrongly rrerrred, AN 
that the W'l' said in respect cf these 
Lucknow villapes was that the daughter 
of the testator was to be talagdar in 
sticcess’on to the testator that R annas of 
the villages were to be her daughter’s in 
sole right and 8 annas were to be ker: 
nephews’ in sole tight in subordination to 
the /alugdar. That meant merely that 
the daughter was to be the lambardar of 
the whole estate being the za/s'gdar but tre 
proprietary right of her nephews was the 
same in the 8 annes devised to them 
as was the daughter’s in the 8 annas 
devised to ber.” 

After the death of Ghazenfar Ali his 
eldest son Tahawar Ali des‘red to have 
a share in tle property and the dieprte 
was referred to the arbitration of tte 
taluqdar of Gadya. His award was de- 
livered on the 22rd  Novemter: 1972 
(Exhibit B-7, pace 82, Pert TIT), ane it 
decreed a money payment jn fsvorr of 
Tahawar Ali. On the death of Moham- 
mad Mohsin Ali in 7020 the name of 
Mohammad Atsan Ali defendant-appelia nt 
alone was entered in tbe villape records 
by an order of the Revente Covrt deted 
I2th January roar, (Exhibit A-40, page 9o, 
Part TIT}. 

Such is the history up to date of the prop- 
erty in suit. After consideration thereof 
the Interpretation we place on the Will of 
Musammat Shamsh-un-nisa is tlat she 
bequeathed proprietary share in half of 
her property to her husband's mepkews. 
The wording of the Will does not support 
the argument of the appellant’s learned 
Counsel that the bequest to these two 
men was ofa kind of nankar rights of 
the receipt of monetery payment without 
any interest jn the property. It isobvious 
that the tady thought of ftalvgdari tight 
as something distinct from proprietary 
right. Yn paragraph 1 she admitted tte 
proprietary title of her husband's nephews 
in two villages Shahpur and Jithavli, but at 
the same time she asserted that she was 
taluqday of these two villages as well. 
The subordination in which she placed 
the nephews to her daughter was one of 
Fespect and position and hot à prephietnry 


Vol; 97) 
MOHAMMAD AHSAN ALI V, MASUD ALI, 


title. She destred the prestige and honour 
of her dauetter to he kent on the same 
level as hers without derovating from the 
proprietary rights of her Pusband's aeph- 
ews. The dist/ncton in 'aneuase 1s very 
marked between her Will and that of 
her daughter and the daughter expressed 
thereby differently to convev her intention 
of limiting the rights of her sons ‘other 
than Mohammad Mohsin Ali to money 
payment. Stress was laid by the ap- 
pellant's learned Counsel on the lady's 
reply to the inquiry made by Government, 
but there is a gap of r5 years betwe»n 
the two events. By the time the Will was 
prepared Ghazanfar Ali and Manzur Ali 
had grown up and must have been able 
to bring pressure to bear upon her in 
prosecution of their own rights. It has 
to be remembered that t^e property be- 
longed to their family and not to hers, 
When Mukhtar-un-nisa made a Will in 
1889 she disposed of only the 8 annas 
share and made no mention of tke share of 
her father and tncle(?). If she had under- 
stood that ber father and uncle(?) were 


entitled only to a money payment under 


her mother's Will she would have mode 
mention of their right to recover that 
payment from Mobammad  Mohsin Ali, 
Tt is true that the estate is detalled in 
the Will as consisting of ro entire villages 
but the who'e tenor of the Will and 
the absence of any mention of the rig hts 
of her father and ttncle(?) from the docu- 
ment clearlv estab'ish that she was deal- 
ing only with an 8 annas share of the 
property, The learned Counsel for the ap- 
pellant sought support for his contention 
of only nankar rights being bequeathed to 
Ghazanfar Áli and Manzur Ali from the 
language of the award of xor3 and from 
the fact that Musammat Mukhtar-un-nisa 
alone gave a discharge to the Court of 
Wards. The award, however, interpreted 
the Will of Musammat Mukhtar-un- 
nisa and not that of her mother, 
Tn it the arbitrator makes separate men- 
tion of the 4 annas share in the estate 
belonging to Ghazanfar Ali. Tt cannot 
he taken from the result of a decree 


for an annual money payment that 
in the opinion of the arbitrator 
Tahawar Ali was not entitled to 


uny slate in one-fotirth of the property 
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heloneing to his father. The words of 


‘the arhitrator with respect to this querter 


share ^re "In sddition to this a 4 
annas share in this estate helengeed to 
the frther of Sheth Monhsin Ati 
and others in 'suberdination to their 
mother." These words do not indicate 
that Ghazanfar Ali was merely en under 
propr'etor of the 4 annas stare in the 
propertv. Musammat Mukhtar-un-nisa 
was the person appointed by her mother’s 
Will to manage the estate, so the Court 
of Wards mav have considered a receipt 
by her to be a sufficient discharce. This 
dealing between her ard the Court of 
Wards is not an indication of the ex- 
tent of her proprietary rights. Mohsin sli 
alone appears to have taken possesion 
of the 4 annas share of his fatter; 
but that fact ig no ind’caticn cf tre 
rehts of his fatter in the property. 
When he failed to have the names cf 
his father ard uncle removed frem the 
Rhewathe dd not bring a decleratorv 
su't in the Civil Court. Tt wilt b- crn- 
ceded that the fa'Ture ta bring o cerit (d 
not in any wav affect h’srroprietery ttle 
so long as parties rerreinedon the nripiral 
footing, But his forbearerce js an indi- 
cation that hte d'd not expect success 
in disputing his father's and uncte’s pto- 
prietary titlein the Civil Court, 

Even if we accept the apnelart's con- 


‘tention that the bequest to Ghazanfar AN 


and Manzur Ali was of the receipt of 
profits in perpetijtv, the resu't wit] te 
the Same. There are no words in the 
Will to ind'c^te that they were specifi- 
cally debarred from claiming preprietary 
interest. In answer fo an argument Tke 
the present their Lordships of the Privy 
Council observed in Faiz Muhammad Khan 
v. Muhammad Sraid Khan (x), "reir: 
Lordships have heard no reason fourded 
on the langnage of the Will of 182 fer 
corfining theinterest of Sultan to » ¥fe 
estate except thet the pift is only of pro- 
fits, But in order to show fhat an ugt- 
mited. gift of profits is Jess thon a gift of 
the corpus some evidence should be found 
in the context or in the circumstances 
affecting the  propertv." (Pave Reo af 
the report). The context of tre Will of 
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Musammai Shamsk-un-nisa points, the 
other way. In our opinion its wording 
and the conduct of the legatees of the 
Will all point one way and we held that 
the plaint ffs are owners of 4 annas 
sharein the mahals. 


. As the defendant-appellant’s brothers, 


uncles and cousins, that is male descend- 
ants of Mukhtar-un-nisa, other than the 
defendant-appellant, are not parties to this 
appeal we feel disinclined to deal with the 
question whether the 8 annas share of 


` property held by Mohammad Ahsan Aliis | 


a taluga of not. We are of opinion that 
for two reasons it is not necesssry to de- 
cide it. An appeal les to this Court 
under section 112 of the Land Revenue 
act from a decree of the Revenue Court 
in so far as that Court decides a question 
of title under section ror (3). A discus- 
gion as to the power or willingness of 
Revenue Court to partition a mahal is 
beyond the jurisdiction of this Court. 
This Court hasauthority to decidethat a 
particuler person is owner of a certain 
Share in a mahal but cannot direct a 
Revenue Court to separate that share by 
partition, Similarly we are of opin’on 
. that this Courtcannot prevent partition of 
a share even if the proceedings of the Re- 
"venue Court be contrary to the rules 
and regulations laid down forits guidance, 
The question of stay of partition pro- 
ceedings for want of the sanction of 
the Local Government can, in our 
opinion, be agitated only jn a Revenue 
Court. Secondly, even granting that tLe 
‘property held by the defendant-cppel- 
lant is talugqdari property the rest of the 


‘mahal which is sought to be separated. 


by the plaintifts is not a talugaand can- 

not be called a talugdari mahal. The 

sepatation of the plaintiffs property will 

not aífect the existing property of the 

. defendant-appellent, even though to be a 
taluqdari mahal, 

' In the resu't we dismiss the appeal with 
costs. 


- 


Appeal dismissed, 
Z, K. i 
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RANGOON HIGH COURT. 
SECOND CIVIL APPEAL No. 338 © 
OF 1022, 
June 22, 1023. - a 
Preseni:—Mr, Justice Duckworth: 
AUNG RHI—Apprrranr | 
versus ; 
MA AUNG KRWA PRU AND ANOTHER— 
Tratufor of RESPONDENTS. 
yansjer of Property Act (I V of 1882), $. 123— 
Gift— Altestation—Scribe, ‘whether can " attest— 
Evidence Act (I of 1872), s. zo— Admission of 
execution Attestation, proof of, whether necessary. 

A gift deed in order fo be valid requires attest- 
ation .just in the seme manner as a mortgage. 
[p. 363, col. 2.] n 

The writer of a deed may also be an attesting 
witness provided he attests the executicn of it, 
[p. 362, col. 1.) i ` l 

S. V. S. T. Chetty v. Po Mya, 56 Ind. Cas. 045: 
12 Bur. L. .'T. 261: Dinamoyee Deli v. Bon Bihari 
Kapur. 7 C. W, N. 160 and Govind Baikhji v; 
Bhat Gopal, 39 Ind. Cas. 61; 41 B. 384; 19 Bom. 
L. R. 147, relied on. 

An attesting witness must sce the executant 
sign the deed and must subsequently sign bis cwn 
name as witness in token thereof. [p. 362, col. 1.] 

C. M. R. M. A. R, Perianan Chetty v. Maung 
Ba Thaw, 43 Ind.Cas. 916: 9 L. B. R.159; 11 Bur, 
L. T. x14, relied on. 

Where the executant of a deed admits execv- 
tion of the deed itis not necerrery to prove attert- 
ation, and the admissicn need rot be made dvrirg 
the suit but may he an admisricn made antece- 
dent to the institution of the svit. [p. 267, c1. 1.) 

Satish Chandra Mitra v. Jogendra Nath Makala- 


. Ibis, 34 Ind. Cas. £62; 44 C. 345: 20 C. W. N. 1024; 


24 C. L. J. x75, Nageshwar Prasad v. Bachu Singh, 
53 Ind. Cas. 79; 4 P. L. J. 511 and Hira Biti v. 
Ramdhan Lal, 62 Yrd. Cas. san; 6 P. L. J. 465; 2 P. 
L. T. 752; (1922) Pat. 42; 4 U.P. L. R. (Tet) 3; 
(1922) A. I. R. (Pat.) 7o, relied on. 

Second appeal. against a decree of the 
Divisional Court, Arakan, in Civil Appeal 
No. 20 of 1922. 

Mr. Lambert (Senior), for the Appellant. 

Mr. Halker, for the Responderts. ; 

JUDGMENT.—The only aucstion arg: ed 
in this second appeal is whether the 
deed of gift by Ma Hmnin Zi U was valid 
under section 123, ‘Transfer of Property 
Act, It is is not now urged that she 
did not execute the deed, or thet the 
gift was invalid, as having been made 
in exiremts, or that the property -was not 
hers to give. The sole ground taken is 
that the evidence given has not proved thet 
the deed of gift was attested by “atleest two 
witnesses," as required by -section 123 cf 
the Transfer of Property, Act, «nd that it 
cannot, therefore, operate as a valid gilt, 
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It appears that Ma Hnin Zi U put 
her cross mark to the deed, and therebv 
executed it. The writer of the deed, 
Maung Kyaw U, attested her mark, after 
writing her name followed by the words 
'' Cross mark,” bv writing ‘Attested by 
Maung Kvaw U.” Below that he wrote 
the date 6th January 1922, and below 
that again he wrote “writer of the deed 
Maung Kyaw U.” From this it is clear 
that he “attested” the deed, and did 
not only sien as scribe, That he was 
an attesting witness is shown by the 
cases of S. V. S. T. Chetty v. Po Mya 
(1). Dinamoyee Debi wv. Bon Behart 
Kapur (2) and Govind Bhikaji v. Bhau 
Gopal (3). The question then arises as 
to whether any of the other four persons, 
Kyaw Hla Aung, U Saw, Kyaw Tun and 
Abdul , Rahman, were ‘‘attesting wit- 
nesses,” t.e., witnesses who Saw Ma Hnin 
Zi U exectite the deed of gift, and sub- 
sequently signed their names as witnesses 
in token thereof, as is laid down in the 
case Of C. M. R. M. A. R. Perlanan 
Chetty v. Maung Ba Thaw (4). Abdul 
Rahman admits that he was not an 
attesting witness. Maung Kyaw Hla 
Aung was not called as a witness: nor 
was U Saw: and Kyaw "Tun's evidence 
shows that he is doubtful, as to when, or 
if, Ma Hnin Zi U executed the deed of 
gifr at all, 

-Kyaw U, the writer, is very clear and 
precise in his evidence, and he has been 
believed by both the lower Courts. He 
says thit Ma Hnin Zi U executed the 
de»d before w'tnesses, signed it, and that 
Kyaw Hla Aung 2nd Kyaw Tun saw that 
she, executed it. He adds thit the other 
two witnesses (U Saw and Abdul Rahman) 
did not see her sign, but that they read 
the deed afterwards, and then signed the 
' same, 
headman, Abdul Rahman, testifies in 
his evidence as regards his own part in 
the affair, 


(1) 56 Inds Cas. 945; t2 Bur. L. T. 261. 
(a) 7 C. W. N. 160. 
(3) 327 Ind. Cas, 6t; 41 B. 384; 19 Bom. LR. 


(4) 43 Ind. Cas. g16: 9 L. B. R a Ir Bur, 
T. Ir 14. 
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This ig corfobofated by what the © 


ads 


There was no object in calling U Saw 
as a witness, in view of this evidence. 
It appears that Ky-w Hla Aung was not 
cited, on account of h’s illness, but at 
the end of the case, when it was pending 
for judgment, plaintiff applied to have him 
called and examined, but this applicaticn 
was refused. 


The evidence of Kyaw Tun now Te- 
quifes close attenti on, He commences bv 
saying that he “attested” the deed of 
gift, Exhibit A, But, in cross-examination, 
his statement was to this effect: “Maung 
Kvaw U read over the deed of gift. 
First Kyaw Hla Aung signed. Then I 
signed. Bnin Zi U signed it after all cf 
us signed it. I don’t know if Hnin Zi 
U eXecuted the deed of gift or not. 
The headman went away first, I went 
away after all others had gone,” Then. 
when re-examined. he stated: “I d'd 
not notice it Hnin Zi U executed tle 
deed.” It thus appears that his memory 
was defective, or else that he has given 
false evidence. He began by stating thet 
he was an attesting witness vs inderd 
Kyaw U, tke writer. swears that Je 
was, Abdul Rahman’s evidence shows 
that Kyaw 'Tun's statement must he 
inaccurate, for Abdul Rahman states 
that, when arrived the deed hed been 
duly executed, and the other threc 
witnesses had all signed on it as w't- 
nesses. It is significant also thet Fis 
signature comes last on the list. Further 
Kyaw Tun savs that this headman went 
away before he did: in fact, before any 
of the others. I consider, therefore, thet 
the reliable evidence of Kyaw U is 
enough to prove that Kvew Tun did 
legaliv attest the deed, ard that it is 
valid under section 123 of the Transfer 
of Propertv Act. Hed I not done so, ] 
might, apart from reasons to be staf«d 
later, have remenced it. on terms, in 
order to have Kyaw Hila Aung’s eviderce 
taken. I have not dealt with the point 
that the law relied on relates, not to 
gifts, but to mortgages, because it is 
obvious that a gift requires attestation 
just in the same manner as a mortgage in 
order to be valid. 

There is one more very important 
point. I have no doubt, íróm the evi. 
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dence, that Ma Hnin Zi U admitted 
execution of this deed of gift before her 
death. Thet being so and being proved, 
it was not really necessary to prove 
attestation. This is quite clear from the 
case of Satish Chandra Mitra vy. Jogendra 
Nath Mahalanobis (5) which wes followed 
by the Patna High Court in the cases of 


Nageshwar Prasad v. Bachw Singh (6) 
and Hira Bibi v. Ramdhan Lal (7). 
In these two cases Woodroffe, J.’s 


views in Sajish Chandra’s case (5) that 
under, section 70 of the Evideice Act, 
when.a party has admitted execution, it 
is sufficient proof, even though it be a 
document required by law to be attested 
were followed. In his and Mr, Ameer 
Al's Law of Evidence he had pre- 
viously disagreed with the obtter dicla 
to the contrary in Jogendra Nath v: 
Nitat Churn (8), and his reasons are 
most convincing. He said ‘Tf the 
admission of the executant has not the 
effect of dispensing with proof of attesta- 
tion, there was no necessity for the sec- 
tion at all, 25 recourse may be had to the 
general provisions of the Act relating to 
admissions if the admission of execution 
is to be used only in the sense of an 
admission of signing only.  Attesta- 
tion is only a form of solemn proof re- 
quired in cettain cases by special Legisla- 
tive enactment, and it is difficult to 
understand why witnesses should be called 
ta prove a document against a party 
‘who hes admitted that it is a valid docu- 
ment against him," In this I concur. 
In the case of Nageshwar Prasad v. Bachu 
. Singh (6) itis shown that the executant’s 
admission need not have been made during 
the civil, proceedings, but may be an 
admission made antecedent to the institrc- 
‘tion of legal proceedings. 

I dismiss the appeal with costs. 

Appeal dismissed, 

Z. Ke 

*- (5) 34 Ind. Cas. 862; 44 C. 345; 20 C. W. N. 1044; 
24 C. L. f. 175. 

(6) 53 Ind. Cas. 79;4 P. L. J. 511. 

(7) 62 Ind. Cas. 540; 6 P. L. J. 465;2 P. L. 
7521 (19022) Pat. 42; 4 U. P. L. R. (Pat) 3; (19 
A TSR. (Pat.) 70. 

(8) 7C, WON, 384. 
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CALCUTTA H'GH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 2677 OF 1020. 

Jantaryv 26, 1923. 

Present :-—Justice Sir N., R. Chatterjes, 

Kr.. and Mr. Justice Cuming, _ 
MORENDRANATH BOSE AND OTHERS 
—DEFENDANTS—APPELLANTS 

^ ye Sus l 
ABINASH CHANDRA BOSE— PLAINTIF - 
_- — RESPONDENT. 

Contract Act {IX of 1872), s. 43— Joint tenants 
— Liability, nature of— Heivs, position of. | . 

As the liability of joint tenants is both joint 
and severtal,in view of the provisions of sectión 43 
of the Contract Act, a suit for rent can be majn- 
tained against any or some ofthe joint tenants, 
the original contracting parties. Similarly, (as- 
suming the liability of the heirs of each tenant 
to be a joint one), the whole rent can be recovered 
from all the heirs of any one of the original joint 
tenants, and there is no reason why on the death 
of all original joint tenants, the lability to 
pay the rent should devolve upon al their heirs 
(taken together) jointly [p. 367, col.2.] 

Quaere.—Whether upon the death of the only 
tenant or cne or more original joint tenants, a 
suit for rent can be maintained against some 
only of his or their heirs. 

(Case-law reviewed.) 


Appeal egeinst a decree of the District 
Judge Nadie, dated the 6!h of Argust 
1920, modifving that of the Munsif, Meher- 
pur, dated the 2tst of Julv 1970. 

Bahu Pyari Mohan Chatterji, for the 
Annella nts. 

. Babu Mrtyounjoy Chatiopadlya, for tke 
Respondent, 


JUDGMENT.—This eppeal crises cut of 
a suit for recovery of cesses, in resrect 
of a mouvashi mokurari tenure, upon a 
ka bullyat. 

It appears that one  Khante Kali 
Dasi who had inhetited certain property 
from her son, together with the presump- 
tive reversioners Brojo Gope] and Agho- 
renath, granted a mourashi mokavrari- lerse 
of the nroperty to three persons, Bidhu 
Bhusan Bose, Ram Lal Bose and Mati 
Lal Bose on the r3th Jevth 1276-B. S. 
The lessees were to pay the Goveinment 
revenue on behalf of the lessors and credit 
a nortion of the rent in re-pavment of the 
debt due tothem by Khanta kali under a 
Aidbandi, and pay the net profit viz., 
Rs. 300 to Khantakali for her life, and 
after her death to the teversionary heirs 
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of the heiis of the original tenants. .‘Lhe , 


Brojo Gopal and Aghorenath, The lessees 
undertook to pay the Dak peon's salary 
andagreedthatif infutureany anka (cesses) 
like Dak peon‘s slary be imposed the les- 
sees world pay the same and the lessors 
would have no connection therewith. 

Brojo Gopal predeceased Kha nta keli and 
a ter her death the property devolved vion 
Aghorenath, The lessees jailed to pay the 
‘cesses, and the Collector realised the same 
from Aghorenath (the original plaintif) 
who thereupon brought the suit out of 
which this appeal arises to recover the 
cesses fromthe defendants whoare the heirs 
of the original lessees. Three ot them, 
however, were not, properly served with 
summons, 

The defence wasthatthe heir of Brojo 
Bose was a necessary party to the siit, 
that the deiendanis were uot liable 
under the lease to pay cesses to the Collector 
nor 10 the plaintixt under the Cess Act, 
and that the srit wes barred under 
O. II, r, 2 of the Civil Procedure 
Code. 

The Court of first instance overrvled 
the contentions of the diendants, and 
dedreed the suit. On appeal that ‘decree 
was set aside with respect to some ot the 
defendants only vz., tashupati, Piobodn 
and Nenigopal. The remaining delenda nts 
he ve appesled to this Court, 

The first contention in the appeal is that 
the present suit by Aghore (end on his 
death by hisson) alone is not a main- 
tainable in the absence oi the heir ol Brojo 
Gopal, itis urged that altho.gh Brojo 
Gopal predeceased Khanta kali; he had 
a vested intereet in the property which 
devolved "pon his heir, ‘l'his conteriion 
was not raised in the lower Appellate Court, 
Iiis contended that the. question arises 
vpon the lease itself and was raised in the 
Court of first instance. But altaough 
Brojo Gopalas a presumptive reversionely 
heir joined in the lease, he nad nieiely 
a contingent interest, His iight was 
contingent upon hissurviving Khanta kali 
and as he predeceased tne lauy, nc had 
norightat the time of his death whicn 
could devolve upon nis neir, Apnore Lose 
survived thelady,and the suit, therelore, 
was properly instituted by him alone. 

The next contention is that the suit 
cannot be Maintained against only some 


original lessees, Bidhu Bhvsan, Remlel 
and Motilal sie all dead. all the neus 


ot Bidhu Bhusan arx parties, Lut some ot 


the heirs ot Ramlal ənd Mctilelate not 
made parties or not properly served anh 
summous, and the question is whether 
It is necessary to have all the heirs of the 
original lessees parties to a suit {or 1e) t, 

Sofar as the original lessecS wele 
concerned their liability for rent was, in 
the absence ota contract to the contrary 
joiit and several, having regard to the 
provisions O1 Section 43 oi the Contiéct 
Act, lt has been held in Several cases 
that a Jandlord may bring a suit for ike 
rent of the holding against some oi the 
Several iont tenanis, see Jogendra Nath 


Roy v. Nogendra Narain Nandi (1); Re-. 


meswar Singh v. Jaideb Jha (2); Krisina 
Dos Roy v. Kalt Lara Chewahurant 13) 
and Beradar Singh vw. Bacha Mahto (4). 
In all these cases the suit was agaist 
some of the onginal tenants who enter 
into thecontract of tenancy). Intheczce 
of Kashi Ktinar Sen v. Satyendra Neth 
Bhadyo (5) an opinion was expiessed that 
whether a protuisels joint, or jolnt and 
several, isa question ol constriction de; end- 
ing upon the intention of the parties to a 
contract, and that it is notan inflexible 
rule of law that in every case ol a lease 
to two or more persons jointly, there is a 
promise thet each ot them will Le res- 
ponsible ior the entire rent, so that the 
landlord may recover the rent against 
any one ot them, "The observations, how- 
ever, were obrier as ln that cas. the jer- 
sons who were sued, were not the original 
contracting parties, but the heirs o1 the 


original tenants. So icr 5s the original ` 


contracting parties are conceined, the 
cases cited above show that any one of 
them may be sued ior the entire reat, 


There is divergence ol opinion, however, 
upon the question whether upon the 
death of the original contractig party, 


(1) xx C. W., N. 1026, 

(2) 6 Ind. Cas. 387; 12 C. L. 
(3) 44 Ind. Cas. 50; 22 C. W. 
i4) 54 ind. Cas. 39, 5 P. L, J. 


J. 591. 
D. 259, 
] ; (1920) Pat. 9j 
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9 suit can be maintained against some 
only of the heirs. In the cese of Kasht 
Kinnar Sen v, Satyendra Nath Bhadro (5) 
cited aboveit was held [following the prin- 
ciple stated inthecase of Ahinsa Bibi 
v, Abdul Kader (€)] that the neirs really 
constitute one body, and cannot be treated 
necessarily as persons who have made joint 
and several promises, and the suit was 
accordingly held not to be maintainable. 
Kashi Kinkar's case (5) was followed in 
Shaieh Sahed v, Krishna Mohan Basak 
(7), In Siba Krishna Sina v. Jagat 
Chandra Talukdar (8) it was held by Wood- 
103e and Smither, JJ., that a landlord 
cannot maintsina suit for arreais of 
rent against one of several heirs of a 
deceased tenant without joining the others 
as defendants, and that section 43 o: the 
Contract Act has no applicability to such 
à case, Tn the case of Krishna Das Roy 
v, Kali Tara Chowdhurani (3) of the Judges 
(one of the members of this Bench) 
expressed a similar view. The obsetva- 
tion, however, was obiter as -it was nota 
case of heirs of the original tenant, and the 


other learned Jv dge (Richardson, J.,)reserv-. 


ed his opinion on the point, 
' On the other hand in three casesa con- 
trary view has been taken, In Lalit Mo- 
han Sinha Roy v. Haran Chand Khamiur 
(g)it was held thatasuitagainst the heirs 
of a deceased tenant for arrears of rent 
which did not accrue due during the life- 
time of , the deceased is maintainable 
even though althe heirs are not made 
parties to the suit. The caseof Kash4 Kin- 
hav Sen v. Satyendra Nath Bhadro (5) was 
distinguished on the ground that the rent 
sued forinthat case became dvein the 
lifetime of the father , and some of the 
heirs only were sued for the arrears. 
The learned Judgse Fletcher and Teunon, 
Jj. followed the case of Chamatkarint 
Dasi v. Tr guna Nath Sardar (10) and. te- 
ferred io the observations of jenkins, C. 
j,inthat case viz., that the liability of 
_the tenants to pay the rent was contrac- 
“tual and that applying the provisions 


6) 25 M. 26 at p. 35. 
9 35 Ind. Cas. 563; 24 C. L. J. 371: 
8) 45 Ind. Cas. 732. 
/ 5 36 Ind, Cas. 243. 
(10) 19 Ind Gas, 989; 17 C. W. N. 833. 


of section 43 of the Indian Contrect Act, 
any one of more of tne promisors could ` 
be compelled to fulfil the promise. Tne 
case of Le Ht Mohan Sinha Roy v. Haran 
Chand Khamrui {9) again was iollowed 
by Fletcher and Walmsley, 33. in Subu- 
shi Dassi v. Raq Krishn. Rov (11). 

In the case of Chamatkurins Dasi v. Tri- 
guna Nath Sardar (xo) one Biswanath wes 
the originaltenant,and he wessucceeded by 
his sons Narendra and Gouri, and two grand- 
sons by two predeceased sons, The suit 
for rent was instituted against Narendia 
alone; the holding was purchased by his 
wife Chamatkarini, and the question arose 
whether the sale 3t which she purchased 
was a sale for arrears of  r.nt under 
Chapter XIV ofthe Bengal Tenancy Act 
so as to pass the entire holding, 
whenall the tenants of the holding 
had not teen joined as parties to the suit 
fot rent, It was held that all the tenants . 
should be made parties (except where one of 
a number of tenants is put forward by the 
rest as their representative) in order that 
the decree and salein execution of it may 
have the important consequences des- 
cribed in Cnapter' XIV of the 
Bengal  Tenency Act, That was the 
actual decision inthe case, hut the learn- 
ed Chief Justice (Jenkins, C. J.,) observed 
tnettheliability or the tenants was contrect- 
ucland under section 43 of tae Contract 
Actalandlord moy bring a suit forthe whole 
tent of the holding agsinst one of several 
vatyaisfor the purposes of a mere money- 
decrce. It is to be observed that the qe- 
fendant to the suit himself did not enter 
into the contract but was one of the heirs 
of the original tene ni. This evidently wes 
not noticed andit was unnecessary to do so, 
because the question was whether the de- 
cree having been obtained against one of 
the tenants, the entire holding jessed at 
the sale, It was immaterial, therefore, 
whethet the defendant was one of the ori- 
ginaltenants or wag one of the heirs of the 
original tenants, 

In the cese of Meajan Mondal v. Jogen- 
dra -Nath De (12) the suit for rent wea 
brought against some of the heirs of the 
sole original tenant and the learned Judges 


(11) 33 C. W. N. Xxvii (27) soles, 
(12) 63 Ind; Gas; 949] 48 Ci 519, 
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'Teunon-a nd.Newbould, JJ:, held that the 
cases ot Ka shiKinkarSen v. Satyendra Nath 
. Bhadro (5), Krishna Das Roy v. Kali Tara 
Chowdhurani (3), Siba Krishna Sinha v. 
Jagat Chandra Taluadar (8), and Shairh Sahed 
v. Krishna Mohan Basan (7) were distin- 
guishable (through the grounds of distinc- 
tion were not stated)and followed the deci- 
sionsin-the cases of Lalit Mohan Sinha 
Roy v. Haran Chand Khamru (9), Subashi- 
Dassi v, Raj Krishna Roy (1x), ard Chamat- 
harini Dasi v. Triguna Nath Sardar (10). 
The: leazn:d Judges - observed thet they 
did so more readily as ine deferdentís in 
that case were the tenants in aetual oc- 
cupation of the land; andtherentfoi which 
the suit was brought accrued due not iu 
the time of the originaltenant but intne 
time of ihe defendants, andalso because 
a decree,for rent was obtained against 
the defendants: for a previous period. 

It appears, therelore, that so iar zs the 
heirs of the original tenant aie concerned 
the view ta ken in the cases of Ka shi Kinkar 
Sen v. Satyendra Nath Bhadro (5), Shatkh 
Sahed. v. Krishna Mohan Basak (7) and 
Siba Krishna Sinha v. Jagat Chandra 
Talukdar (8) is in conflict with that 
taken in Lalit Mohan Sinha Roy v. Haran 
Chand Khamrut (9) Subashi Dassi v, Raj 
Krishna Roy (11) and Meajan Mondal v. 
Jogendra Nath De (12). 

‘the observations in the case of Chamai- 
karini Dasi v. Triguna Nath Sardar (1o), 
and those of one of the Judges in Krishna 
Das Roy v. Kali Tara Chowdhurani (3) ate 
obiter, because as stated above, in the 
first case, the question for consideration 
was whethera sale in execution of a decree 
for rent obtained against some only of the 
tenants passed the entire holding, and in 


the second the suit was brought egainst 


some of the origina] tenants, and was not 
a case of a suitagainst some of the heirs of 
the tenant, i 

"But the principle upon which the 
Observation was based by Jenkins, 
Cc. -J., ihn the case of Chamatkarint 
Dasiv. Triguna Nath Sardar (10) viz., 
that the liability of the tenonts was 
contractualand that under section 43 
of the. Contract Act, < landlord may 
bringa suit for the wholeient of the hold- 
ing against one of seveial vaiyajs for the. 
purposes of a mete Money-dectee a priuci- 


ple applicable to the original contracting 
paities was epplied by Pletcher ard 
Teunoa, JJ., to the case ot heirs of ine 
origina! contracting party in Lalit Mohan 
Sinha Roy v. Haran Chand Khamrus (9) 
while in the case of Stha Krishna Sinha 
v. Jagat Chandra Talukdar (8) Woodroite 
and Smithe, JJ., held that section 43 
was not applicable 1p ihe case of heirs. 


Theauthorities onthe point appea: tobe 
in an unsettled state, and it it were 
necessary to decide the question we would 
have referred the matter to the [rll 
Bench because the questions erise very 
frequently in rent-suits. We think, Low- 
ever, that inthe present case it is unneces- 
saiy to doso because evenassvming taat 
inthe case of the heirs of th. origin 1 
tenant, the liability is a joint liability, 
and nota joint and severe! one, in tne pre- 
sent caseallthe heirs of one ot the original 
tenants, viz., Bidhv Bhusan are parties 10 
the suit and have been properly served. 
So far as the original tena nts are concerned 
the decisions are practically agreed (excrjt 
the obiter dicium in Kashi Kinkar Sen 
v. Saiyendra Nath Bhadro (5) that a svit 
for rent con be maintained against any or 
some of the tenants having regard to the 
provisions of section 43 of the Contrect 
Act. That being so, Bidhu Bhusan alone 
as one of the original tenants could have 
been sued for the entire rent, and 
all his heirs (assuming that the liaLility 
descended to them jointly) can be similar- 
ly sued for the entire ient, In other 
woids assuming that the liability of ihe 
heirs of esch tenant isa joint one,a suit 
fer the entire rent can be maintained 
if all the heirs of one oi several tenants 
ate made parties. Tor instance if 4, B 
and C jointly take a lease, the lability of 
each of them for the rent isa joint and 
several liability, and assuming that on the 
death of A the liability of all Lis hels isa 
joint one, a suit can be maintained age inst 
his heirs provided all the heirs are joined 
in the same manner as A alone could Le 
suea for the entire rent in his lifetime. 
Similarly on tne death of B and C the 
liability of eech of them would devolve 
upon ali the heirs of each, but we do not 
see why upon the death of A, B, ond C, 
the liability should develve upon aji 
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the heirs of A, B and C (taken togethe:) 
jointly. 
It may besaid thetalthough where A, 
B aud C jointly ta kea lease, A alone ma y be 
sted tor the entire rent having regard 


tothe provisions of section43 ot ihe Con- 


tract Act, it would be hard that the heirs 
of A alone, who wete no pz ities to the con- 


‘tract, should be made liable for the entire 


rent, But the right of A inthe tenure 
devolved upon his heirs together with the 
liability for rent, andas A alone could be 
sued ior the eniire ient, his heirs who 
succeed to his rights inthe tenure maj be 
sued ror the entire rent, 

The detendents relied upon a judgment 
of the high Court inanother suittor rent 
between tne same parties relating to the 
same tenure, where it was held that all 
the heirs ot the deceased tene nt (in singular) 
should be made paries and the rent suit 
was dismissed because that wes not done, 
The tact, however, that there was not one, 
but several joint contractors originally 
does not appear to have been brovght 
tothe notice of the learned Judges who de- 
cided that case. That judgment, theretore, 
is not binding uponthe question now raised 
before us, 

As stated above all the neits of Bidhu 
Bhtsan one of the original tenants who 
alone could have been sued tor the entire 
rent in his lifetime are parties to the 
suit, Itisnotdcniedthattneyare in pos- 
session, and there is no suggestion tnat the 
arrears Of rent accrued due inthe liretime 
o the originaltenants. The plaintin who 
is the respondent betore us is willing to 
take a decree against the heirs otf Bidhu 
Bhusa na lone which of course will bea mere 
money-decree. ln these circumstances we 
think that the svit cannot be dismissed 
as against them, 

The next contention is that the suit 
is barred by the provisions of . O. II, 
r,2 of the Civil rrocedure Code, It 
appeats that a suit tor rent was 
previously brought against the defend- 
ants and the claim tor cesses was not 
included in it. But under the  con- 
tract the lessees agreea to pay cesses into 
the Collectorate, and it was because the 
defendants did not pay the saivetothe Col- 
lector andthe Collector realisea the cesses 
from the pleintil, that tke latier became 


entitled to claim tke same as damages 
against the defendants. ‘Lhe cleim ior 
cesses, therefore, is rot barred under O. I), 
r, 2 of the Civil Piocedrre Code. 

The last contention is that the 
plaintifs’ nime wes registered only with 
respect to four annas and odd share, beis 
not, therefore, entitled to1ecover the entite 
amount claimed. ‘This objection however 
was not raisedinthe Courts below,and we 
decline to entertain it for the first. time 
in second appeal. 

The resvlt is that the deciee of the Ccurt 
of Appeal below will be confirmed so ier 
asthe heirs of Bidhi Bhusen Bose are con- 
cerned, and the suit wil be dismissed 
as against the other defendants. ‘These 
other defendants will however pay their 
own costs in all the Couris. As agoinst 
th. defendants who are the heirs of Bidhu 
Bhusan Bose, the pleintiff will get costs 
in all Courts, 


S. D. Decree parily confirmed, 


RANGOON. HIGH COURT, . 

SECOND Civi, APPEAL No. 192 OF 1921. 

January 22,1923. | 
Present;—Mzr. Justice Lentaigne. 
MA PWA--APPELLANT 
versus l i 
MUHAMMAD TAMBI AND ANOTHER— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 47, 
O. X X I, v. go—Limitation Act (IX of 1908), 
Sch. I, Avi, 366— Execution of decree—Sale, applica- 
tion to sel aside, on ground of absence of altachment— 
Appeal, second, whether lies—-Limttation—Sale, 
whether nullity, 

Where a judgment-debtor seeks to set aside 
an execution sale on the ground that there was 
no valid attachment of the property, the appli- 
cation falls under section 47 and not under 
O. XXI, r. 90, of the Civil Proceaure Code and 
there is a tight ofsecond appeal in the case. 
{p. 369, col. 2.) 

Sheodhyan v. Bholanath, 21 A. 3x1; A.W.N. (1899) 
84; 9 Ind. Dec. (N. S.) 907,'dissented ‘from, 

Rasavaj Kunai v. Prasanna Kumar Roy, 15 
Ind. Cas. 506; 40 C, 45, relied on., "o 

Article 166 of Schedule I to the Limitation 
Act applies to every application filed under the 
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Code of Civil Procedure to set'aside a sale 
made” in execution of a decree, irrespective cf the 
specific section ot Order and rule of that Code 
applicable to such application. [p. 370, col; 2.] 
Salish Chandra Kanungoe v. Nishi -Chandra 

Dutia, 54 Inl. Cas. 431; 46 C. 975, r licd on. 
. An execution sale held without a previous 
attachment is not a nullity. [p 37°, col2]- . 

Sarabji Coovarji v. Kala Raghunath 12, Ind. Cas. 
911; 36 B. 156; 13 Bom. I, R. 193, distinguished. 

Kishory Mohun Roy v. Mahwned Mujaftar 
Hossain, 18 C. 188; 9 Tad. Dec. (N.S.) 126; Tincouri 
Debya v. Shib Chandra Pål 21 C. 639; 10 Ind. Dee. 
(N .8.) 1057 Susivamav. Meherban Khan, 9 Ind. Cas. 
918, 13 C. I. J. 243and Tarak Nath Roy Chowdhury 
v. Syamı Charan Chowdhury, 36 Ini. Cas. 292 at 
295, relied on. . 

Secon-1 appeal. 

Mr. Mya Bu, for the Appellant, 

Mr, Iyz, for Respord.nt No, 1. 

Mr. B .narjse, fof Respondent No. 2. 

JUDGMENT.—The first question which 
I havé to dec de is whether there is a 
rgat ot, second appeal, If the case -is 
oue uuder O. KAT, rr, go and 92, there 
is no right of .second appeal; wivist 


there would be süca.a right if the case. 


comes tinder sectiun 47. In so lar the 
petition filed by the judgment-debtor 
contained an allegation that there were 
material irregu.arities in ‘the publ'sl.ing 
and conducting the sate, the.. application 
Must be treated as being in part an ap- 
plication under O. XXI, r. go. Such iire- 
gularities, h wever, were not specified, 
and the reil ground of attack was based 
on the absence o? any attachment of the 
greater portion of area, Inthe case .of 
SAeodhyaa v. Bholanath () a Bench of 
the High Court at Allahabad held tlat tke 
object of an attachment i; tu bring the 
property under the contryl ofthe Court 
with a view to prevent the jud, meni- 
debtor from alenzting it and thereby 
 preventiais thesale of such property in 
execution of the decree, tuat the publica- 
tiun of the attachment is thus a step lead- 
iaz up to tae pubdlcatiun of the sale, the 
actual proclamation of the sale being a 
. notice to the publ’c that the sale is to 
take plice ona particular day and that, 
coimsequentlv, the absence ofan attachmert 
may be a material irreg warily in the 
publishins of the sale, I notice, however, 
that other High Courts have has.tated to 


(1) 21 A. 315; A. W. N. (1899) 
(1. 8) 007. 
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takə the same view which sppears to 
be an -extens’on of the application of 


r. 9o tothe more remote preceding com 
ditions. Assum n^, however, {hat the rea- 
souing of that decision: is correct as far 
as it go3s, it does 1.0* cover every aspect of 
the question because an attachment and 
the application therefor is also the pres- 
cribed p:ocedure for giving the judg- 
men*-debtor formal notice as to what 


property is beig biought tnder the 
jurisdiction of the Court executing the 
decree. In. Rasraj Kunai v. Prosoma 
Kum Roy (2) the High Court at 
C.lentta j.e'd that section 47 of the 
. Code of Civil Procedure is the section 
app'c. ble where the sale is sought 


to peset ns'de on the ground of the failure 
to give notice to the judgnient-debtor. 
A deleclive notice specifying the wrong 
property or portion of a property, such 
aswe find in this case, may be so mis 
lerdsg asto amount to an absence of © 
notice. I, there'ore, hold that the cbjection 
as to de‘ect or absence of the necessary 
attachment inthis case involves a sub- 
stant’al question as to the absence of 
proper nutice tu the judgment-debtor “cs 
to tre property attached, which does 
not come within O. XXI,r. 90, but which 
do^s come within the prov’siuns of section 
47 of the Code of Civil Procedure, and 
taat coasequen ly thereis aright of second 
appeal in this case. ` 

.The next questiun is the Article of the 


First Sehedu'e of the Indan Limitation . 


Act, 198, applicable.to tue case. There 
were various decisions under the previous 
Iadan Limitation Act, 1877, tothe effect 
that the Arts. 166 and 172 of tiat Act 
(correspond ng to Art. 166 of tke Act 
of 21908) did not aprly to an application 
to set asidean éxecution s Je filed under 
section 244 df the Code of Civil Procedure 
1882, (which: correspor.ds to section 47 of 
the Code of 1958); and that the proper 
Article app'icable to suchen application 
was the Art, 128 of that Act (corres 
ponding , to, Art. x&r of the Indicn. 
Limitation Act, 1908) which prescr.bes a 
period of three years as the periodof limi- 
tətion fôr app ications for wh'ch no period 
isprovided elsewhere in that Schedule of 


(2) 15 Ind. Cas. 506; 40 C. 45. 
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the Act or by the Code of Civil Pro- these Articles had Very materially widen- 


cedure, section 230 (see section 48 of the 
* Code of 1908), The Indian Limitation 
~ Act, 19085, however, effected certain very 
importent alterations in the wording of 
the Art. 166 which was substituted fof 
Arts. 166 and 172 of the previous Act, 

Arts. 166 and 172 of the Act of 1877 were 
worded as follows :— 








° Time from 
Description of Period of [which periol 
application. limitation. | begins to 

: 4 rua. 


—— 








Thirty days | The date of 
the sale. 


166, To set aside a 
.Sale in execution of 
a decree, on the 
ground of irregularity 
tn publishing oy con- 
ducting the sale, 


‘The date of 


"172. By a putchaser 
the sale, 


at an execution sale, 
toset aside the sale 
onthe ground thai ihe 
person whose interest |. 
in the property pur- 
ported to be Sold had 
40 saleable. inisyest 
therein, 


Sixty days 





I have italicised certain werds in the 
above Articles fur the purpose of emphas:s- 
ing the point that such Articles were vety. 


limited in their operation, and that cone - 


“sequently the Courts were justified in 
holding that such Articles did not apply 
to many applications filed under section 
244 of the Code of 1882 to set aside exe- 
cution sales. The correspond'ng Art. 
166 of the Act of 1903 isas follows :— ` 
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Wi E Time from 
Description of | . Period of | which period 
application. ; limitation. | begins to 
^| . run. 





. "166. Under the same | Thirty days | The date of 
Code to set aside a the sale, 
salei in execution of 
a decree. 

LADEN LEEREN aA 

. lam of opinion that the Legisleture in 
making fhis alteration et the wordirg of 


e 


regaid as the plain meaning of 


ed the operation of Art, 166 of tke 
Act of 1908, and that Art. 166, when 
couched in such wide terms, must be 
given its plain meaning ard applied 10 
applications like the one now before me 
fled under the Code of Civil Procedure 
to set aside a sale made ip execution 
ofa decree, irrespective of the specific 
section or Order and rule of -that Code 
applcabie to such application. Ths 
modification of the law appears to have 
escaped the attention of variovs Courts 
in’ certain decisions published in some 
unoffic'al reports cited before me, and:s 
Iam not bound to consider any uno flicie | 
report ofa decision it is unnecessary fcr 


me:to discuss such ‘decisions, I firr, 
however, that the High Coutt- cr 
Calcutta in 1919 has taken the sare 


view as I do of the Operation of Art, 
166 in Satish Chandra Kanungoe v, Niski 
Chandra Dult (3), and “certain unoffici.l 
reports also indicate that the High Courts 
of Bombay, Patna, and Madras heave 
adopted the same construction which I 
the, 
Article. , 
For theabove reasons I am bound to 
hold that Art. 166 of the Indian Líimita-: 
tion Act, 1998, applied to the applica- 
tion ia question, and, that as the'appli- 
cation was nit filed within thirty days 
after the sale, it is barréd by limitation. 
On behalf of the appellant great stress 
was laid on a passage in Mr. D, F., 
Mulla's recent Edition of the Code of 
Civil Procedure to the effect that an 
execut'on-sale held without a previous 
attachment is void and a nullity; and 
as a finding of law to that effect might 
open out new avenues for attack:ng 
the sale and ra’se the question whether 
there would be any necessity to formslly 
set such sale as'de, I have endeavoured 
to ascertain if there is any force in the 
argument. The decision quoted as the 
basis of thepassage is Sovabji Coovarj: 
v. Kila Raghunath (4). That decis! on, how- 
ever, when closely examined, is really a 
decision on d point which I have 


) 54 Ind. Cas. 431; 46 C. 975. 
(4) 12 Ind. Cas, grr; 36 B. 156; 13 Bom, I. 
R. 1193. 
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.. discussed above, whether asecond appeal 


lies by reason of the case coming under 
“ the provisions of section 47 and not under 
O. XXI, r. 19. Though the Advocate 
"for the appellant.in that case used the 
words “void” and '"nullity" in his address 
to the Court, the judgment is much more 
guarded and when setting’ the sale aside, 
does not gointo the question whether the 
. absence’ of the attachment constitutes 
an ab;olute defect of jurisdiction or is 
merely a materialirregularity. The Court 
had power in that case to set the “sale 
aside on the ground of material irregu- 
larity and was right in doing so. I have 
failed to find any authority which would 
justify me in holding that the absence 
of anattachment would justify a finding 
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irregularity, does not render the sale 
absolutely void, In the present case there 
was a previous attachment of small 
portion of the holding and of less than 
one-sixteenth of ‘the area sold, and that 
attachment, which applied at first to 9 
acres andsubsisted after the removal of 
attachment as regards half of that area, 
should have put the judgment-debtor on 
her guard and made her watch the pro- 
ceedings, She had notice of the proceed- 
ings to that extent and if she had been 
vigilant, that notice would have piven 
her ample opportunity to protect her 


‘Tights. For the above reasons it is clear 


thit the contention that thesaleis a nullity 
is not supported by authority, and the 
defective attachment cannot justify me in 


that the execution sale was void ab gcin'inz her relief at this late stage of the 


Ínmiio and a nullity, but I have found 
authorities to the contrary. In Kdéshory 
Mohun Roy v. Mahomed Mujafar Hossein 
(5) the Calcutta Court held that it could 
see no sufficient reason why the absence 
of an attachment should render a sale 
vo'd after it had been -duly confirmed 
anda sale certificate granted to the pur- 
chaser. In Tincauri Debya v. Shtb Chandra 
Pal (6) the 
decided but in this case in respect of a 
sale held without an attachment under 
a mortgage decree. In Sheodhyan v, 
Bholanaih f1) the High Court at allah- 
abad held that the absence of an attach- 
ment was merely a material irregularity 
In the publishnz and conducting of the 
sale. In 1911 a Bench of the Calcutta 
High Court held in Sasiram2 v. Meherban 
Khan(7) that the dbsence of an attach- 
ment does not vitiate the sale unless the 
odjection is taken before the sale has 
taken place and as the objection in that 
_ case had been before the sale, the sale 
. was set aside. In 1916 the Calcutta 
Hih Court again considered the question 
in Tars: Nath Roy Chowdhury v. Syama 
. Charan Chowdhury (8) and appear to have 
come to the: same conclusion that the 
absence of an attachment, though an 


(5) 18 C. 188; 9 Ind. Dec. (N. S.) 126. 
(6) 21 C. 639; 1o Ind. Dec. (N. S.) 1057. 
(7) 9 Ind. Cas. 918; 13 C. L. J. 245. 

(8) 35 Iud. Gas. 292 at p. 295. 


same point was similarly: 


' of the Code, The Court had an 


proceedinss, 

An objection was also taken on behalf 
o: the respondent to the effect that appel- 
lant is now estopped from claiming the 
relief prayed for by reason of the pro- 
vis'ons of sub-rule (2) of r. 89 of O, XXI. 
There is possibly some force in this 
objection, especially as the arrangement to 
pay the money into Court was a consent 
one and permitted the appellant to pay 
the mOney into Court after the thirty 
days, but it is unnecessary to discuss 
the point. It is no doubt probable 
that if the judgment-debtor had appealed 
against the find’n? that she had paid 
the money into Court too late, she mig ht 
hive succeeded in stich appeal. Her pre- 
sent miis‘ortune is due to the fact that 
she was grossly negligent in not looking 
after her interests and in omitting to 
appeal against that order in the pre- 
vious proceeding when there was still 
tme to appeal and when there was no 
provision of limitation barring her right 
to reuef. The Court is, however, now 
boind toadminister the statutory law of 
limitation, as she has allewed the period to 
elapse ; and her appeal must be d smissed, 
as this later proceeding is also barred by 
limitatic n. 

As regards the question of costs, it is 
unfortunate that the appellant should 
have had her su:t dismissed by the Town- 
ship Court because the Judge regarded 
the suit 4s one governed by section 47 
alter- 
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native power conferred by sub-section (2) 
Of section 47, and cou'd more properly 
have directed that the suit be treated as 
an application under that section, Ican- 
not set as'de the order.as to costs made 
in that suit against the: appellant, but 
as the proceeding now under appeal was 
a repetition of that suit in the form of an 
application wh'ch eou!d hive been dec' ded 


in the previous suit, Iam o^ ojin'ón that. 


I should set aside the order of the lower 
Arpellate Court drecting herto pay the 
Costs of theaoplication in the Township 
Court 3s sheshould not be compelled to 
pay double costs. Likewise, the Judge 
of the lower Appellate Court was wrong 
in refusing to decde the case on the 
merits because he  tho:ght that the 
application should hive been in the form 
of a sepatatesuit.. Section 47 would hive 
permitted the Judzeto treat the application 
asa suit and to call unon the ap; 1 cant to 
pay. the necessary Court-fee for that pur- 


; pose, if he cons dered that the questions 


involved were questions which should be 
decided in a səòarate suit, If theappel- 
lant hid established a case of.fraud. this 
question might have assumed more import- 
ance, but on either aspect of the question 
the appellant wes entitled under sect on 


47 of th? Code to hive the case dec ded. 


in the proceedin? instituted under that 
section. As the lower Avpellate Court 
erronsotisly refused togive the appellant a 
decision on the merits,I do not think thet 
she should be compelled to pay costs for 
thit infructuous preceeding. 

For the above reasons I think thatthe 
fair balance will beattained by drecting 
thateach party shoull bear his or her 
own costs in the present proceeding in 
both the lower Courts and that respoud- 
ents should bea'lowed only costs ot this 
seconl .appesl. I, th:refore, dismiss the 
appeal on the merits except as to costs, 
and I set aside so much of the decree 
of the lowar Appellate Court as awards 


costs to respoadents, revtesentatives of | 


the d-cree-ho'der and auction-purchaser. 
The resoondents shall have ther costs 
in tnis Court only. Advocate’s fee two, 
gold mohurs, 

Ew T Abpeal dismissed, 
£, K, 
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RANGOON HIGH COURT. 
First CIVIL APPEAL No. 78 Or 1922, 
: July 9, 1923. 
Present :—Mzr. Justice Duckworth and 
Mr, Justice Po Han, 
U PE GYI—PLAINnTI F¥—APPELLANT 
4 versus ; i 
MAUNG THEIN SHIN AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 
_ Contract Act (IX of 1872), s. 23— Public policy, 
agreement opposed to—Champertous agreement, - 
validity of—Test—Compensation. 

Wüile the specific English Law of maintenance 
and champerty has not been introduced into India 
and'while fair agreements to supply funds to carry 
on litigation in consideration of having a share 


'of the property if recovered should not be re- 


garded as per se opposed to public policy, yct ` 
Such agreements should be carefully watched, 
and if extortionate and unconscionable,or made 
not with the bona fide object of assisting, for a 
reasonable recompense, a claim believed to be 
Just, but for the purpose of gambling in litigation 
or of injuring oroppressing others by encourag- 
ing unrighteous suits, should be held contrary 
to public policy, and not enforced. At the sace 
time, reasonable compensation for the expenses 
properly incurred by the: financier and for work 
done may be awarded. [p. 377, cols. 1 & 2] 
One of the tests to be applied in determining 
whether such a contract ought orought notto be 
enforced is the comparison between the liabi- 
lity'which the financier incurs under the contract 


, and. the amount .of the award which he is to 


obtainin the event of the defendant's sucecrr. 
[P- 377, tol. 2.] 
Case-law discussed. , 


Appeal aga nst the ivdgment and deerce 
of tbe District ‘Corrt, Mysurgmya, in.Cixil 
Re-ular Sı it. No. 20 of 1920. ` 

Mr. Ville, for the Appellant. 

Mr.- J. R. Dzs,for Respondent No. 1. 


JUDGMENT.—After the death of a cer- 
tain Law O, there were disputes and 
troüble about the estate left by her and 
her previously deceascd . husbard, U 
Maung. 

Some time in November 1916 Ma E 
Mya, the deceased first defer dart in this 
case, was Claiming that she wes the sole. 
adopted diughter of .these persons, and ` 
in consequence that she was cesitots cf 
filin: a sut for a declaration of Ler stati s, 
and for administration and possession of 
the estate. 


On the 20th November 1916 it appears 


. that a registered agreement, Exhibit 7, 


was estered into between the said Ma E 
Mya and U Pe Gyi, tbe present appellant- 
plaintiff, whereby he agreed to finance her 
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during her litigation, on condition that all 
his expenses ‘incurred on her behait 
should be deducted from thesum total of 
all the proderties which she mis ht ac- 
qure by mears of a suit,and that he 
should also obtain a balf share in thenett 
baance. Thisagreement, however, was 


cincelled by mutual consert on the Ist | 


February I917. 

Oathe26th February 1917 Ma E Mya 
‘applied for permission to file her suit in 
formt pauperis, Permission having teen 
given, her suit started as from the rath 
“June 1917. Her suit was contested, but 


. Mo. E Mva was successful in the District 


Court of Myaungmya, acquiring, bs means 
of that decree, properties to the value ol 
Rs, 27,602-14. It may he said incidentally 
that in het pauper suit she valued her 
felief at approximately halfa lakh of 
rupees. 

The defendants inthat case, Ma Hla 
and Maung Nyi Bu, appealed to the Chief 


Court of Lower Burma, Ma E Mya 
contested this appeal; and the appeal 
was dismissed with costs. Thejudtment 


- is dated the r6th March 1920, It should 
here be stated that the judgment of the 
District Court of Myauntmya is dated 
“the 17th January 1919. 

It appears that after Ma E Mya had 
been successiul in the District Curt, 
another agreement, Exhibit A, the subject 
of the present suit, was drawn up during 
June roro. while the appeal] of Ma Hla 
and Maung Nvi. Bu was pending in the 
Chief Court, This agreement, Exhibit A, 
is almost identical with the previous 
agreement, dated the 20th Novem ber 1915, 
which was ctncelled in February 1917, 
with this difference that this later afree- 
ment, Exhibit A, contains conditions 
whereby the appellant wasnot only to 
finance Ma E Mya for her lezal expenses, 
but wasalsó to advance, money for her 
milntenanee, Moreover, this agreement, 
Exhibit A, though it does not expressly 
-rafer back to the prior or cancelled agree- 
ment, Exhibit r, yet it purpor!s to have 
r=trospective effect, and cover advances 
made to Ma E Mya bythe appellant during 
the pendency of her suit before the. 
District Court. of Myaungmya, as well 
as such further advances as might be ne- 
cessary fot successful resistance to Ma 
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Hia and Mung Nyi Bu's: appeal, By 
this anTreement Me E Mya was to allow 
the appe.lint to deduct all his expenses 
and moneisadvanced Ly him on her ac- 
count from whatever properties ^ were 
realised, and he was then to take half 
the nett procecds of the decree ie 

Though this agreement was drawn wp 
in Jurergig, it does not appear that it . 
was either executed or registered until the 
28th August 1919. Though it was drawn 
up in the office of Mr. J. A. Maung Gyi 
in Rangron, it was rot executed there or 
in Rangoon. It wes rot executed or re- 
gistered at Wakema where the appellant 
lives and near wln'ch Ma E Mya resided; 
nor was it executed or regisfered at 
Myaungmya, the headquarters of the 
district in which tkey lived, Butit put- 
ports to haye been cxccuted and fagis- 
tered at Bassein during the temporary 
visit of U Pe Gyi, the present appelant, 
accompanied by Ma E Mya, to Bassein on 
the28th Any of Augrst roro. 

After the successful resistance to the 
appeal made by Ma Hla ard Maung Nyi 
Bu, it appears that Ma E Mya was not 
ready to carry ont her side of the bargain. 
Ou the 26th July 1920 the present appel- 
lant filed a stit on this agreement, Exhi- 
bit A, against Ma E Mya, wherely he 
stated that the total resliza!icrs made 
by herin the suit consisted of prepertics 
to the value of Rs. 27,0c2-14; and that 
his advarces and expenseson Ma E Mya's 
behalf amounted to Rs.5,5€6, deducting 
which leta be'eice cf Rs, 22,016-14. In 
this suithe claimed ha'f this nett value: 
in other wotds, property valued at 
Rs. 11 08-7 and, of course, the sum of 
Rs. 5,566 as well, ora total of Rs. 16,504-7. 
Two cther parties were added, namely. 
U Po Thet and his wife, Ma Kyi Nyo, 
Ma Kyi Nyo died during the suit: Lut U 
Po That remained as fepresenting h'meelf 
and his deceased wie. They were made 
pitlies, because they were alleged to have 
taken a moitgage on certain pto[erties 
which by the suit belcrged to Ma E Mya, 
from Ma Hla and Maung NyiBu as mort- 
gagors, and becauseit was- alleged that 
the said mottgegewas made after Ma I2 
Mya hid legally attached tbe properties 
the. mortgage, therefore, being viid un der 
the provisions of the Code of Civil Pro. 
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cedare. - Daring the suit Ma E Mya her- 
self died also, and her son, Maung Thein 
Shin, the present first respondent, was 
added as her lezal representative. 

Ma E Mya’s defence was that, although 
she signed theagreement, Exhibit A, and 
the power-of-attorney, Exhibit B, which 
was drawn upin terms of the agreement, 
Exhibit A, in favour of the appellant, she 
.Was persuaded to such execution by 
mnisrepreseniation, coercion and undue in- 
fluence. She contended that theappellant 
was à very influential man in Wakema, 
and that he had threatened and treated 
her in sucha manner thet, ona previous 
visit to Bassein, she had refused to sign 
anything, and had returned. of Myaung- 
mya. Eventually, she did sign two papers 
in Bassein, she being under the impres- 
sion that they were documents relating to 
the proceedings taken against Ma- Hla and 
Nyi Bu in connection with the mortgage 
to Po Thet and Ma xyi Nyo. Further, 
she contended that, even if it was held 
that there was this agreement between the 
appellant and hersell, it was hard, un- 
conscionable, champertous and opposed to 
public policy, and should not be enforced 
under section 23 of theContract Act, She 
urged that all that the appellant had done 


was to advance her moneys on loan without’ 


interest towards her expenses inthe litiga- 


` tion; and that he had n° rendered her any 


particular personal services, but occasional- 
ly gave her advice and guidance, She 


. stated that the total amottntadvarced by 


the appellant would amount to a sum of 
Rs. 3,400, which amount she was ready 


. and willing to pay to the appellant, if it 


was so found due. “She also contended 


- that, in addition tothe amounts realised 
. by heflitigation, theappellant cbtained a 
- sum of Rs, 250 asland rent, and Rs, 65-45 


house rent and that these should be 'de- 
ducted from whatever amount was found 
due to him by her, ; 
The other defendants also contested the 
suit but inasmuch as they have rot bern 
reptesented in this appeal, although the 
survivor; Maung Po Thet, was duly s'r ved, 
"itis really not necessary to set out thei 
defence. 
Thelearned Judgeofthe District Court 
of Myaungmya held that the agreement was 


bad on the ground that its terms were ex- 


t~ 


. executed it, there was no free consent. 
. other words, that she executed the agree“, 
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toriionate and out of all proportion to the 
amounts advanced by the plaintiff and 
the risk, if any, incurred by him; in other 
words that theagreement was unfair ard 
unconscionable. He held thatit was con- 
ceivablethat Ma E Mya understcod the 
terms of the agreement, Exhibit A; but 
he felt constrained to hold that, when she 
In 


ment under undue irfluence, The learned . 
Judge gave the appellant a decree for the 
amounts which . he held to have been 
proved to have been advanced. by him, - 


namely, -a sum of Rs. 3,660-8, withintetest | 


at Rs, I2 per cent. per annum. With 
reference to the mortgage of the second 
defendant, Maung Po Thet, he held that. 
it was void, having been made after tke 
legal attachment; and, with these excep- 
tions, the balance of the claim was dis- 
Irissed.. l 

Against this decree U Pe Gyi has ap- 
pealed to this Court. - His principal grounds 
are that there is no evidence of undue in- 
fluence OT coercion, or that Ma E Mya bəd 
acted without free consent; that the agree- , 
ment was not unconscionableand inequitable 
or opposed to public policy.; and that the 
inadequacy of the consideraton was not. 
of itself sufficient to render the contract 
champertous. It was [further urged that 
the Listrict Court was wrong in- finding 
that the appellant was entitled only to 
Rs. 3,600-8; andilat the lower Court, 
having found in favour of the appellant 
on the issues in regard to tke mortgage 
made to .Maung Po Thet, was in error 
in awarding tle latter his costs when 
dismissing the appellant’s claim agairst 
him, l ; 

Now, the principal point in this cese 
js that, when this agreement wes made, 
Ma E Mya had already cbtained a, deeree 
in the District Court; and that the 
originalagreement, Exhibit xr, had been 
cancelled by. mutual consent in Febreary ' 
1917. 

From the proximity of tke date of the 
cancellation of thet agreement, Exhibit 1, 
and the date of Ma E Mya’s application to 
sue asa pauper, there can be little doubt 
that one, at least, of the reasons for the cén- 
cellation of that agreement wes to enable 
Ma E Mya to secure leave to sue as & 
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. pauper. It is quite clear that the other 
side had knowledge of this agreement ; 
and it appearsthat it was actually pleaded. 
But, when it was found that the agree- 
ment had been properly cancelled, that 
objection was not permitted to prevail. 
Other reasons for the cancellation of 
agreement, Hxhibit r, are given on page 
73 of the trial record, where the appellant 
stated that he considered that . the costs 
were somewhat heavy ; that he wanted 
further time to consider; and that he 
did not approve of the terms thereof 
in their entirety. It is, therefore, pro- 
bable that at that period before her suit 
had been ‘launched he was under the 
impression that he was in for a bad 
bargain; and that. this wes the other 
‘and chief reason for the cancellation of 
. that agreement. It is important to bear 
this in mind, because it has been urged 
by Mr, Villa for the appellant that, al- 
"though that agreement was cancelled, it 
was really acted upon by both parties 
from the very first ; and that, inasmuch 
as the present agreement, Exhibit A, 
is in almost exactly-the ‘same form, it 
must .be held that it was nothing more 
than a legal. re-establishment of the pre- 
viously cancelled agreement, stress being 
laid upon the fact that the present 
. agreement. shows that it was to have 
retrospective effect as regards the previous 
advances made. by the appellant to Ma 
E Mya. In this connection, however, it 
must be ‘borne in mind that, under the 
terms of the cancelled agreement, the 
advances were to.be made without in- 
terest; whereas it is clear that softer 
- that date and, indeed, until the present 
agreement, Exhibit A, had been drawn 
up, advances were made at interest ct 
Re. 1 per cent. per month. It cannot, 
therefore, be held that tt e agreement, Ex- 
hibit x, subsisted after its cancellit' on; 
and the most that can be stated is that 
until the drawing vp of the present 
agreement Exhibit A, not long before the 


decision of the appeal, the appellant was. 


advancing money either as an agent, or as 


a money lender in. the hope of some: 


substantial profit in the case of Ma E 
Mya’s final success. 

At the time at which tle agreement; 
Aixhibit A, was drawn up in Rangcop 
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the appellant had actually advanced to 
Ma E Mya, according to the promissory- 


` notes- filed in the case, Exhibits D-1, D-6; 


dated from the 25th January 7918 to the 
23rd March 1919, a sum of Rs.. 2,370-3. 
The appeal having been filed by her op- 
nonents, the sole probable future cost to 
her would be her Advocate’s fecs and, 
possibly, the costs of certain copics. At 
the most it should not have been more. 
than a sum of some Rs. 800 to RS. I,oca 
As a matter of fact, her lawyer’s fees 
were arranged to be the taxed costs plus 
a stim of Rs. 200. The taxed costs actual- 
ly amounted to à sum of Rs. 653-12, 
After tke agreement, Exhibit A, lad 
been drawn up and before iis execu- 
tion, Rs. 370 was advanced to her; and, 
after the execulion and registration there- 
of, three sums of Rs. 130, Rs. 532-13 and 
Rs. 248-8 were advanced to her, The `’ 
totaladvances, which, by the wey, were 
in terms of the agreement without interest 
after the agreement, Exhibit A, Fed been 


drawn up, amounted to a sum of 
Rs. 1,281-5. 
The appellant has not proved any 


other advances or expenditure «n Ma K 
Mya’s behalf. The Courtíee,: which she 
had to pay after her success in her pauper 
suit, amounting to Rs. 1,155, the balance 
lawyer's fee to Mr, J. A, Maung Gyi, and 
the balance fee paid to Mr, Tajudn 
Khan are the principal items which the 
appellant claims in addition. Brt there 
can be no doubt. that the learned Judge 
of the District Coutt was quite riglt in 
his decision that these extra items were , 
not proved, th: figures in tle remarks 
colutun' of Schedule E filed withthe plaint 
wh'ch were realised by the appellant fron: 
the estate, having a remarkable and niost 
significant similarity to the figures of ihe 
amounts of Court-fees, and the bilance 
fees to Mr. J. A. Meung Gyi. 

Mr. Maung Gyi was not examincd on 


the point in regard to lids fees. Mr. 
Tajudin- Khan. was not called as a 
witness; and the Government chalan 


showing the payment of Rs. 1,155, indi- 
cates that that amount was paid in Ty 
Mr. Tajudin Kian as Advocate for Ma E | 
Mya. These amounts, therefore, _ 
not proved, and wara AYU 

AL 


. appellant, 


* 
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It may, therefore, te taken that the 
total advances mede by the <¢pyelant to 
Ma E M:a for tke purposes of: her 
litigation amcunted to tle total srm as 
found by the District. Court, namely, 
Rs. 3,660: 8. 

It is admitted that advences were 
made from time to time, and tLat periodi- 
calv there wasa settcment cf accovrt, 
on which the promissory-nofes were exe- 
cuted by Ma E Mya. These pro-notes 
and some vouchers were produced by 
the appellant, Exhibits r-r, D-ro, and 
were admitted by Ma E Mya before het 
decease. Theteis a very strong presump- 
tion that, if there had been any other 
amounts advanced to Ma E Mya by tle 
or expended by him on Ler 
behalf, they would have been included ^u 
a settlement of account’ ‘[here’cre, the 
District Court was obviousgy Ccotrrect in 
holding that all<mounts expended were 
included in ibe promissory-notes end 
vouchers filed in the suit. 

From this it will be seen that at the 
time when the agreement, Exhitit A, was 
drawn up, the appellant wis aware that 
Ma E Mya h dsuccecded in Jer case in the 
District Court, and flat, though at that 
time he had only adsanccd to her a sum 


„of Rs. 2,379. he stood to giin in case uf 


her very Lkely success in the Appelzte 
Court, a sum of some Rs. 16,coo, ard 
that his probable future adverces woud 
not much exceed a sum of Rs. r,cco. It 
is trué that Ma E Mya was technically 
a pauper, and that she migl.t not have 
been able to have pfosecultd her suit 
successfully, or to have en eged a lawyer 
of standing to represent he: in the appeal, 
unless the appellant or someb dy else 
had stood behindier. Butt ere can be 
no doubt that, in the particular circum- 
stances stated, the agreemie: 1, ExLibit A, 
was unfair; that tlhe bargain wes tncon- 
scionable ; anq that lis very pior.able 
gains wete far in excess of any ex[en- 
diture or likely expenditure cu Lis part. 


œ% A further point is that tle circum- 


stances in wiich tlis agreement was 
drawn up in Ranugcon, but was not ex- 
.ecuted there, an] was eve,tv?ll- exec..ted 
= ce mered on tie sane day at 

kat is icme] 69,0 arters 
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sprrellezt nr Ya E Mye belonred, are 
suficient ty catre any Cor1t to sirdy 
with great ccution. the cuesticn of cue: 
execut cn. 

We have the eviderce cf Mr. T. A. Merrg 
Gyi (now the Hon'tJe Mr. J. A. Mov nt Cy), 
one of the Mi isters of the Covernn cn! of 
Burma), thet, whilele was jn his cffce, 
Ma E Mya agreed. to the terms of the 
acreemeut; Lut, wien he was askcdcs 
fo wlyit kad not been cxeetted in. his 
office, he stated that his ‘mpressicn was 
tiat they wanted to corsult ot] ers before 
they decided to exectte the documents, 
tre dccumcnts being tlis agreement, Kx- 
h.lit A, and a power-of-attcrney conge- 
quent  tbercon, Exkibit B. Jn cther 
words, h's evidence sectis to show that re 
dd nttlink that Me E Mia was ertirely 
satisfied. Then we have the s‘piifcant 
facts, referred to «lresdy, thatthe docu- 
ments were nut crccutcd at. W: ken a 
or zt Myavne mya, Lut. were executed «nd 
retstetcd et Bassen, when tle cppcl'ent 
kad taken Ma E Mye thitler, ard (key 
were staying at the louse of his influcn- 
tin] brother, U Po Miurg, 

Tle appellant has given the nost pre- 
varct ng ienswetses {ce wht ile cou- 
werts were cxecuted ¢1d registered at - 
Bessen ; bit tle evéiice of his own 
witi esses slews tlet tle xe) clyect cf 
his visit tu Bassein was the exccrticon 
c{ these dcectuments. In view of wlat 
those witresses said, it is impessible to 
beieve thet tke aprcliant, U Te G3i, 
Las told the Curt the inih witl. refer- 
ence to lis visit to Basscin, " 

Though it isckar frem whit the attest- 
ing wiinesses stated jn tler evidence 
that Ma IE Mya execrted these docvirerts, 
and statea thet she vnderstecod ard 
agrecd to them, it is (pen 10 greve dotLt 
as to v hether jer consent was- free, le- 
cavseat the time she was indcLted to U 
Pe Gyi to the extent of a stm of 
Rs. 2740-3, end must beve E m 
She was considerbly vndc lis in- 
fluence. . 

‘There is ew'derce thet the appel'art 
is & mon of wee-rcecling i: fuine end 
import ice, end it is very sinfcant 
that in his evi. cice bo stated tletle 
has ghen simijan help to another wewan - 

eDeonon tmdar a cimifar soteement 
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and that he appears to cons'der it an 
easy method tor acquirirg ccnsideralle 
riches. There is, iadeed, evidence that, 
after the execution and registraton of 


the. documents, Ma & Mya referred to: 
them in the presence of respectable per- 


sons: but this docs not necessarily de- 
note that herconsent to tie documents 
was free, or that she had not teen 
subject to consideratle. influence and 
pressure in the execution and registra- 
tion thereof. At that time the appel- 
lant, U Pe Gyi, must prave been deeply 
regretting his cancellation of his pre- 
vious agreement, and must have teen 
extremely anxious to obtain some security 
for what ke. hoped to obtain by Ma 
. E Mya's success. Headmits in his evi- 
dence that he was somewhat in a hurry, 
because he thought that Ma E Mya was in 
' prócess of epproacli.g Ma Hla and 
.'Maung Nyi Bu with a view -to com- 
promising her claim. It, therefote, Seems 
. clear that the execution and registraticn ‘of 
these documents must be trated witl. tke 
gTa vest suspicion. Itisnotasthcugh Ma E 
Mya had admitted that this agreen ent was 
executed with her free consent, in which 
cise the Courts mizht have been inclired 
to treat it differently; lor, here, before 
her death, she deliberately set cut that 
coercion and undue irfluence Lad been 
. used by the appellant in order to induce 
her to make the bargainin question. ` 

The law. on the subject of such agree- 
ments: as administered in India, is 
perfectly clear; and it has been 
laid down by their. Lordships of the 


Privy Council- in several cases. It js- 


that while the spec fic English: Law of 
‘maintenance and champerty has not 
been introduced into India, and while 
fair azraements to supply funds to carry 
on litigation in consideration of kaving 
a share of the property if recovered 
. Should. not be retarded as per se oppos- 
"ed to public policy, yet such agree- 
ments should be carefully watched, and 
‘if extortionate and unconscionable, or 
made not withthe bana file object of 
assisting, for a reasonab!e recompense, 
a clam believed to be just,’ but for 
the parpose of gambling in’ liti ation, 
or of iajuring of oppressing others. by 


encouraging .unrighteous suits, should 
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be held contrary 
and not enforced. 
The case in point is that of Ram 
Coomar | Ccondoo v, Chunder Cento 
Mookezr?ee (x). whch- wes rferrcd to in 
the case of Chunnt Kuar v. Rup Singh 
./3). Another case, in wlich the law on 
the subject was disctssed, js that ot 
Leke Indar, Singh v. Rup Singh (a). 


to public policy, 


“A still further ease in that ol Hussain 


Bakhsh v. Rahmet Husam (4). A some 
what similar case to the present was 
discussed by iLeir Lordships of tle 
Privy Council: in tke case of Reja 
Mohkam Singh v. Raja Rup Singh 
(5). It was there he'd that, judsine by 
the dispropcrt)on Letween tle licLility, 
which the financier incurrcd ürcer ite 
contract, and the emuunt of tLe rewaid, 
wl ich Le was to obtain in the evert of the 
defendant's success, tle reward was ex- 
cessive aud unconscionable; and tle claim 
agreement was, therefore, 
disallowed. In the case of Raghunaih v, 
Nu Kania (6) their Lorcslips cecicea 
that a nine arna share in the property 
in consi,eration of the expe. ses to Le 
incurred- by plaintiff in tle prosecution 
of tLe cese was extortionate and iLeq it- 
able, and tlat tLe agreement sloulq not 
Fe given effect to. At tle sume time it 
was Lela thet reasonable con‘jensaticn 
"for tle expenses propeily incnireq and 
for wotk (one could be awar( ed. 

Much reliance hos been placed bv Mr, 
Villa on beielf of the appelant on tle 
case of Achal Ram v. Kazim Husain 
Kian (7), in wlich tLeir Loidslips of 
tle Piivy Council Leld tlat a tsensfer 
of a moiety of a person's interest in a 
property in consiceration of the  vencee 
assisting him in litigation tor tke pur- 


(1) 4 I. A. 23; 2 C. 233; 1 Ind. Dec. (N. s.) 442 


(2) ILA. 57; A. W. N. (1888) 296; 6 Ind. Dec. 
(N. S.) 465. , 

(3) 11 A. 118; A. W. N. (1889) 72; 6 Ind. Dec. 
(N S.) 504. 

(4) 11 A. 128; A. W. N. (1888) 273; 6 Ind. Dec. 
(N. S.) 510. 

(5) 15 A. 352; 20 I. A. 127; 6 Sar. P. C. J. 327; 
17 Ind. Jur. 3,6; 7 Inc. Dec. (N. S.) 943 (PC), : 

(6) 20 C. 843; 20 I. A. 112; 6 Sar. P, C. J. 302: 
374; Rafique and Jackson's P. C. Ng, 
Dec. (N. S.) 567 (P. C). i 
271; 15 M. L. J. 197; 8 Sar. P. C, 


I29; 10 Ind. 
(7) 27 A. 
772; 9 C. W. 


N. 477480. C. 155; 32 I. A, 113 (P. cu 
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pose of recovering that property was net 
.extortionate or unreasonable, end was 
enforceable. But, though that was un- 
doubtedly the decison in that case, it is 
easily distinguishable, because, when the 


matter came to be decided, the vendor: 
was no longer a party to the sult, which | 


was prosecuted by the vendce alone. In 
other words, it was not a question  be- 
tween the Vendor and the véndee. 
Reliance has also been placed on the 
Bhagwat Dayal Singh v. Debi 
Dayal Sahu (8), in which their Lord- 
ships of the Privy Council,in dealing witn 
a similar knd of transfer, held that it 


was not contrary to public policy or: 


voia. But in thet case also it is ex- 
‘ptessly stated thot thé question whether 
the-bargain was inequitable ond uncon- 
Sxionable was a question between the 
assignors: and the assignee, which it was 
` unnecessary to decide in a suit, in 
which the assignors did not repudiate tle 
transaction, but asked that effect be 
given to it, ana fot that purpose joined 
the assignee as plaintiff in the s it. 
Tris case also, as pointed. oat by Mr. 
Das for the first respondent, is dis- 
tinguisha ble, and if cannot be urged that 
their L,-rdghips of the Privy Council Fave 
intended, by tbeir pronouncements in 
these two cases, to alter the general 
law as alreidy stated, 
sich a proposition as that a  transter 
of a moiety and, even more, of a property, 
in consideration of assistance in legal ex- 


penses is in no case, a hard ot unconscion- 


able bargain. | 

Itis urged by Mr. Villa that, in any 
ease, under the rulings quoted, the: ap- 
pellant is entitled to compensation for 
his persona services. The learned Judge 
of the District Court hasfound that these 
services were insignificant. After study- 
ing the evidence with care, itis impossible 


to hold that they were very great, and it ` 


is difficult to see on. what basis such com- 
pensatioi should be based. The learned 

„Judge of the District Court was, therefore, 
' right in disallowirig any such compensa- 
tion, 4 PS 


(8) 35 C. 420; 10 Bom. L. R. 230; 12 C. W. N. ` 


393; 7 C. L. J. 335; 5 A. L J. 184; 18 M. L. J. 100; 
3 M. L. T. 344; 14 Bur, I, R. 49; 35 I. A, 48 (P. C). 
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. As regards the claim madeby Ma E Mya 
in her written statement that a sum of 
Rs. 315 should be setoffagairst anything 
payable to theappellant it does not ap- 


pear ftom the record that there was any 


proof of this amount as against the ap- 
pellant. It must, therefore, be disallowed. 
* * * * 


As Iegarüg frecontention of the appel 
lant thatcostsshould not! ave been awá rd- 
ed by the decree to Matng Po Thet as 
roptesenting. himself and his deceased 
wife, it would appear tlat the District 
Court was perfectly right. By its findings 
it decided, in efect, that py means of 
the agreement in suit the appellant hed 
no claim to the land, whether the subject 
of the mortgage or not, and it is, there- 
fore, obvious that Maung Po Thet must 
have, in anv case, been allowed his costs.. 

In conclusion there can be no doubt , 
that on the evidence beforé-it and in the. 
circumstances and probabilities of the case, ' 
the decision of the learned Judge below 
was correct. As Maung Po Thet kas not 
appeared in. this appeal as second res- 
pendent, it is not uecessary'to deel with 
his case, or to come to` a definite finding 
as to woether the mortgagein his faveur 
is valid or void. 

The appeal will stand dismissed with 
costs in favourof the first respondent, 

Appeal dismissed. 

Z.K, A 
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s pik ANG Hd ak of— Contract 
of 1873), 

Where the Father of a Hindu joint family cn- 
ters into an agreement for purchase in his per- 
Sonal capacity, on his death, his sons, as the 
surviving members of the family {as distinguish d 
from his heirs and representativcs . within ihe 
- meaning of section 37 of the Contract Act) are 
not bound by-the same, and are entitled to a 
tefund of any earnest money paid by the deceased 
together with interest. 

Appeal -from a decision of tke District 
Judge, Gaya, dated’ tke «4th February 
1921, reversing that of. the Subordi- 
nate Judge, Third Court, Gaya, de. ted the 
13th September r9r9. 


Act (IX 


| Mr. N.K. Prasad, II, ior. the Appel- ` 


tants. 
Mr. 5. N. Roy, for the Respondents. 
JUDGMENT. 

Macpherson, J.—This əppeai is- pre- 
ferred by the widow and lege 1 represen- 
tative of the defer.dent, the suit asainct 
whom was dismissed by the Trial Court 
but decreed in part by the District Judge 
on appeal. 

The casz for the plaintifis was thet Rei 
Bindheshwa ri Precad on or befoie the 
.4th December 1916, in anticipation of 
a-decree on conipi omise which he eventually 
‘obtained on 15th December egainst 


Mathuralrasad for Rs. 19,145-9-1 contract- 


end 
„jor Rs. 18,0¢0 


. ed to sell the decree. to the plaintifs 
their ather, Ramphal Sing h 


and took Rs. 3,cco’. at once out of the. W 


stipulated consideration and on the 111h 
January 1917 executed an egreement 
(Exhibit 7) in favour of Ramphal Singh 
to sell the aforessid decree to him, men- 
tioning therein that Rs. 2,co» had been 
paid, though in-fact Rs. 3,cco hed pus 
paid. The pleintifis inter alic alleged «x 
follows:— 

“4, That. Babu. Ramphel 
pleinti&s' father lived jointly with them 
and they were members of a joint femily 
‘governed by the Mitakskere School. Ec 
died while living jointly with the plaintifs 
and leaving the pleintifis behind him. 


The plaintiis entered upon possession 
and occupation of the entire property 
-belonging to the joint family by right 


‘of suryivorship.” 

The defendant failed to exccu’e the 
deed of sale in spite of notice from the 
plaintiffs and on the other hend realised 
‘the decreta] money from Mathura Trescd 


Singh, the. 


by execution ‘of the decree which he hed 
contracted to sell to plaintiffs. The plaint- 


ifs, therefore, claimed Rs. 4,522-9-I 
made up of Rs. 3,600 paid to the 
defendant Rs. 1,145-9-1 damages and 
interest, 


The defences were that non-execution ` 
was. due to the laches of the plaintifs, 
-thet only Rs. 2,000 had been advanced 
and that the- contract was void as. 
Ramphal Singh had died before the rxth 
January 1917 when the contract was 
executed. 


“The Trial Court found that the contract 
was complete before 4th December but 
sustained the defence that non-exccution 
of the sale-deed was due to the inexcus- 
able laches of the pleintifs in spite of 
notice from the defendant to execute 
the, kewala and held that the pleintihs 
were accordingly not entitled to recover 
the deposit of Rs. 2,000, even though there 
was no express stipulation for forfeiture 
in case of default. As to the death of 
Ramphal Singhit wes found to have 
occurred on the zoth December 1916 
but the learned Subordinate Judge held 
that the matter was not affected by his 
death inasmuch es the agreement did not 
appear to be a personal one in his favour. 

The lower Appellate Court held that it 

s not proper to: apply to Exhibit 1 a 
MAA ah at variance with its terms 
which he considered were a promise to exe- 
cute a.sele-deed in favour of Ramphel 
Singh personally and that this promise 
became incapable of fulfilment on his 
death; eccordin,ly the plaintifs could not 
enfor@a a oenalt; clause against the de- 
fendauts, and eqvelly the defendants’ 
claim wes untenable thet the plaintiffs 
forfeited the cernest money (I) since on 
the defeudant's own showing there wes 
tincertzinty in the contract on the ques- 
tion in whose favour the deed should be 
executed, and (2) since the deed was not 
signed by Remphal Singh or by any one on 
his behalf. As the death of Ra mph 
Singh had rendered the contract incap* 
obla of fulfilment vcn, therefore, void, or 
in the alternzti*o 5s it is or had become 
void for. uncertainty the defendants must 
refund Rs. 2,600 the earnest money 

with in'erest to the Ene. 
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In second appeel by the widow and 
heir of the defend: nt itis sutmiticd that 
the contract which wes edmittcdly cutered 
into on the 3rd or 4th December 1916 
was capable of performance since it wes 
. entered into by the joint family and the 
money was advanced from the joint {amily 
funds. 

In reply it is contended that there is 
a clear finding of fact that the contract 
was a personal one and the earrest money. 
could not be forfeited except for default 
and Remphel Singh wes not in de 
fault. l 

No other contention was advanced and 
indeed the arguments in the appecl have 
hardly extended beyond a statement 
of these propositions. l 

The peculizrity of the present position 
is thet each party relies upon the 
pleadings of the other, The question for 
decision is, therefore, whether the contract 
of appellant’s husband wes a personal 
one with Ramphel Singh or one with him 
as karte of the joint family of which res- 
pondents, his sons, ere the surviving 
members. It js admitted that if it is not 
found to have been a contract with the 
joint family of which Ramphzl Singh 
was karta this appeal must fail, 

Now the findings 
on this point are very far from confident. 
, After deciding thet the contract was con- 
olete be ore the 4th December 1917, he 
proceeds ‘‘Besidesthe contract does not 
appear to be of a purely personal neture; 
Ramphel Singh was a member of the 
plaintifs’ joint family andthe plcintif's 
themselves cppearto have been peid the 
eirmest money,” He felies on the fact 
that such hed been the case of defend- 


ant in his first written statement as well - 


es of plaintiffs. 

he learned District Judge relying 
upon the fact thet the document itself 
is expressed as being in favour of Babu 
Ramphal Singh and not in favour of him 
- and his heirs or of him and other members 


"I. his family, finds thet the contrect is. 


of;& personal nature so thet.it did not 
bind the executants to exectte 2 sr.le- 
deed in favour of any one but Remph:] 
Singh. Here he accepts the case mice 
bv de endant in his second written state- 
ment and displaces the hesitating finding 
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of the Trio] Court. No copy of: Exhibit I 
has been produced and thus this Court 
is restricted to the informs tion obtint. le 
from the paper-book. It eppeers, there- 
fore, that the question whether tke con- 
tract was person.1l or wes entercd into 
by the joint fan ily consisting of the res- 
pondents and their feather is disposed of 
by the finding of fect of the lower Appellate 
Cotit when he holds that the defends nt 
did not bind himself to execute 2 sale- 
deed in favour of any person but Rem- 
pihl Singh himself. It hes not been con- 
.tended before us on the strength of sec- 
tion 37 of the Indian Contract Act, 1872, 
or otherwise, that the respondents es 
heirs end  represeniciives of their father 
(as distinguished from members of the 
same ioint family with him) are bound 
by his agreement to — purchzse. 

In our opinion in the circumstences 
of the case the decision of the lower Aprel- 
late Court is correct. The appeel accord- 
ingly fails and is dismissed with costs, 

Das, J.—1 egree.. 


N. H. Appeal dismissed. 


RANGOON HICH COURT. 
First CIRIL APi EAI. No. 241 OF 1922, 
_ July 2, 1023. 
Present:—Mr. Justice Mey.Oüng and 
Mr. [tst ce Duckworth. 
KO PO MAUNG A^ D ANOTHER—DEFEND- 
i ANTS—APPELLANTS 
2 ` VETSUS i . 
MA ME'N GALE AND ANOTHER— | 
PLAINTIFF*-—RESPONDENTS, 
Evidence Act (1 of 1872), s. 35——M origage,; proof 
of—Emntres: in supplementary Revenue Records 
value of. ` Te 
In the absence of other evidence, entrics in 
supplementary Revenue Records, viz.,, Revenue Re- 
gister No. 1 and Revenue Register No. 5 ibovgh 
relevant under section 35 of the Evidence Act 
are notin themselves srfficient to prove a mort- . 
gage. : : 
Mi Se Baw v. Me Min Ya, 4 Ind. Cas. 10845" 2 
U. B. R. (1907-09) Evidence 19, relicd on. ` 
Maung Hlaing x. Maung Chit Su, 76 Ind. Cas: 
449; I R. 135 (1923) A. I. R. (R.) 196, distinguish- 
ed. l 
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. KO PO MAUNG V, MA MEIN GALE. 


; Appeal against a- decree of tbe District 
Court, Pyapon, in Civil Regular No. 2 of 
1922, 

. Higinbotham, for the Appellants. 
Mr. Kyaw Din, tor the peo 


` JUDGMENT, —It is clear that the ap- 
peilants-defendarts have been in posses- 
sion since Igor. Strong evidence cf tre 
alleged mortgages is, therefore, required. 
From first plz intif’s own evider. ce 
appears that. the mortgage of 1900 wa 
made in wr.ting. If so, it wascompt Bos 
ly registrable, and canrct be proved, 
“But the transaction of 19oI which both 
sides admit, the one side calling it an 
usufructuary morit age and the otker en 
outright sale, is on a different footing. 
That may be proved by the plaintifis. 
The question is whether they have proved 
it, Itisclear that they lave not done 
So. The plaintifis-respondents called only 
two witnesses, besides Ma Mein Gele 
herself, name y, the ex-headman Sen Nyeir, 
who was dismissed trom his appo nt me t, 
and was formetly Ma Men Gale’s brother- 
inlaw, and Po Bwin, a cooly, who is 
alleged to have been present casually, ard 
is the husband of Ma Mein Gale's step- 
daugbter, They both zontradict Mo Men 
Gale as.to whether her husbard, Maurg 


Ni, wis present -at the transection :t 
San Nyein's house. She says that he 
was not. . They. say that he was. To 


Bwin's memory, tor a casual witness, is 
. extraordisüary, and it is char that rot 
much reliance can be put on sich evi- 
dence as he and San Nyein give twerty- 
one years liter about the transact‘on, 

As regards the map, extracts from 
Revenue Re,jister No. I and extract from 
Revenue Register No, 5, which show the 
Tesponcents.as Mortgegors and tLe ap- 
pellants as mortecgees, therearein them- 
Selves, being but suppletrentery Survcy 
Records, quite inadequate to prove the 
mortgage That this is the case has been 
„he'd by tre Courts in Burma time after 
“time, Moreover, no efort was msde to 
produce. Register No. g (as it then was), 
. in which reports of alienation are made 
“direct, and sizred bv the parties. The 
best evidence availablé fromthe Reverue 
Records was thus not made use of. It 
was held by Shaw, J, C., (later Sir George 
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Shaw), in the case of. Mi Se Baw v. Mi 
Min Ya (x), that, in the absence of- other 
velitble evilence, supplementary Survey 
R:cords are insufficient to prove mortgage. 


This is undoubtedly right, and in no way 


conflicts with the decision of Pratt, J., in 
Miung Hlaing v. Maung Chu Su (2) 
where entries in Register No. 7.(formerly 9) 
were referred to as creating a presump- 
tion that a report of analienation in the 
temrs stated was made. 

No doubt the Revenue Records, put in 
eVidence in the D'strict Court, were re- 
fevant under section 35, Evidence Act, 
but they ere not sufficient in themselves 
to prove the mortrage. < 

The combined force of these records 
(which are of course i3 effect copies from 
Register No. 9), and the very weak oral 
evidence for the plaintiffs-respox dents was 
inadequate to prove the mortgage. The 
land, moreover, in 290T, was most pro- 
bably not worth more than the amount 


_in question. 


There was no onus of proof on the 

appellan's, and it was immaterial whether 
they chose to enter the wifness-box or 

not; but they did examine two witnesess 
whose evidence was at ‘lest as good ss 
.that of San Nyein and Po Bw'n. 

The arpea] mus! bezlowed. ‘The decree 
of the District.Court is set aside, and the 
plaintitis-respondents’suit is dismissed with 
costs in boib Courts, 


Appeal allowed. 


(1) 4 Ind. 
Evidence 19. 

(2) 76 Ind. Cas. 449; 1 R. 135; (19023) A. I. R. 
(R.) 196. 
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KISHORI v, PARSADI. 


ALLAHABAD HIGH COURT. - 
. SECOND CIVIL, APPEAL NO. 1232 OF 102C. 
April, Io, 1922. . 
P resent:—Mr, Justice Ry ves. m 
KISHORI MAL AND OTHERS—PLAINT FIS 

: —APPELLANTS 

. n VeT St S 
PARSADI AND ANOTHER—DEFENDANTS— 

RESPONDENTS. 
! Agra Tenancy Act (II of 1901), ss. 10, 165 

—U. P. Land Revenue Act (III of 1901), s. 30 
` —Purchaser of khud kasht land—-Su for profits 
—Rent suil— Assessment of vent. - 

A purchaser of Aiud kasht land is not entitled 
to sue the co-sharer landlords for profits under 
section 165 of the Agra Tenancy. Act. His suit 
“is a simple one for rent against his vendor ex- 
‘ proprietary tenant.-As a preliminary step, 
however, itis necessary for him to have the rent 
assessed ` by the Collector with reference to the 
-ptovisions of section 10 of the Agra Tenancy Act 
and section 36 of the Land Revenue Act. 

Second appeal. . ` : 

Mr. Sanyal, forthe Appellants. | 

Mr. P. L. Banerjee, for the” Respond- 
ents. 

JUDGMENT.—The  pleintiffs-eppelic.nis 
purchased certain specific plots of 
land. in the village from the ancestor 
_of the tespondents. In the deed of sale 


theland sold is describedasthe khud kasht 


of the vendor. 

The vendor, therefore, would automati- 
cally become the ex proprietary tenent 
of these plots and possession, therefore, 
_ was not given tothe plaintiffs, The plaint- 
iffs brought this suit against all the co- 
sharers including the lambardar,for profits 
forthe three preceding years, under section 
163 of the Agra Tenancy Act, Various ob- 

ections were raised and the Triel Court 
dismissed the suit as against allthe other 
defendants, but decreed the suit for 
Rs. 177-5-Io againstthe present respond- 
ents as representing the plaintiifs’ shere of 
profits. ; "E 

On appeal, the learned First Additionel 
' District Judge of Aligerh held that the 
suit was misconceived, that it was not a 
gait under section 165.0f the Agra Tenancy 
Act but was really a suit for rent, and as 
such, could not be brought until the rent 
had been assessed by the Collector. 

The plaintiffs come here in second appeal 
and it is argued that the lower Court is 
wrong in holding that section 165 does 
_ not apply. It-seems -to me quite clear 
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that section 165 has no application whatso- 
ever, The only claim which the pleint- 
ifs had against- the respondents was to Te- 
cover .rert due to them as ex-proprietary 
tenants. In reality this wes the way in 
which the First Court treated the:suit. 
It éame to the conclusion thet the 
proper rentshould besomething less than 
what appears to have been agreed upon 
between the parties in the, sale-deed, 
having regerd to the preveiling rates in 
the neighbourhood andit was-onthat basis 
thatit gave the plaintifis their decree el- 
though it described itestheir share of pro: 
fits. It seems tome that the suit was 
entirely misconceived ond did not lie at 
all against the other co-sharers; it should 
have been brought simply against the 
respondents forrent, Buthaving 1ege1d to 
section ro, clause (5), of the Agra Tenancy 
Act and section 36 of the Land Revente 
Act, it seems to me that asa preliminary 
step to suche suit, it was necessary first 
to Have the rent assessed by the Collector. 
In my opinion the appeal feils and is dis- 
missed with costs, including inthis Court 
fees onthe higher scaie. ' — a 
. N. H, ; Appeal dismissed, 


RANGOON HIGH COURT. 
' Cry, REFERENCE No. 5 OF 1923. 
July 23,1923. _ 
Present -—Sirt Sydney Robinson, KT., 
‘Chief Justice, and Mt. Justice May 
; Oung. — 
S p. R. M. EIRM.—PLAI NVTIFF— APPELLANT 
.  BerSUS 
. MAUNG PO KYA AND. OTHÉRS-— 
CDEFENDANTS— RESPONDENTS. 


Civil Procedure Code (Act V of 1908); O. X I I, 
». 6— Usurious Loans. Act (IX of 1918), applica- 


-: bility of— Admission by: defendani—Cowurt, power `. 


of, to reduce interest. . 

The tule laid down in O. XII, r.. 6 of the 
Civil Procedure Code is merely permissive, and-tke 
judgment which the Court may pass under that - 
tule is such as the Court may think just. 

The terms of the Usurious Loans Act are very 
wide and apply to all suits whether ' heard 
ex parte ot otherwise. 


Woli 771 | 
RAZA HUSAIN KHAN 7. GANESH PRASAD: 
A Court can.apply the provisions of the Usurious 
Laons Act for the benefitof a defendant who'has 
confessed judgment. Led 
Civil Reference from the District Court, 
‘Toungoo, in Civil Appeal No. 25 of 1923 
‘of that Court, i l 


JUDGMENT.—This is a reference under 
O. XLVI, r. x, of the Code of Civil Pro- 
‘cedure, The question referred is “can a 
Coutt apply the: Usurious. Loans Act for 
the benefit of a defendant who confesses 
judgment ?” ; 

Plaintiffs brought a suit ona promis- 


sory-note aveinst three defendants, Ore. 


failed to.appear, another denied execu- 
iion, and the third admitted the claim 


and confessed judgment, -Itwas "held by ` 


the Original Court that the case wasone 
io which the provis‘ons of the Usutious 
" Loans Act of 1918 should be applied. 
The reference. is made because it is 
thought that under O. XII, r. 6 of the 
Code, had the plaintiff applied fotimmedi- 
ate judgment, the Court would have had 
to pass immediate judgment. ‘There was 
“nothing on the record at that stage ‘to 
suggest that the. interest charged was 
exOrbitdnt. As to O. XII, r. 6, itis 
to benoted that the rule is merely per: 
missive; further upon such an application 
the Court may make such order or give 
such judgment as the Court may think 
just. The Court is not, therefore, bound 
to pass an immediate judgment, but in 
any case in the present instance no such 
application was made, and when the 
Court came to pass judgment the facts 
were fully before it. It con then pass 
such judgment as it thinks just; The 
wholeof the tetms of the Usurious pars 
Act are extremely wide, 9nd they apply 
to any suit whether heard ex parle ot 


otherwise, If the judgment in the case. 


of the defendant who did not appeer, 
and in the caseof the defendent who 
denied execution, is not to bè forthe full 
amount claimed by reason of the provi- 
sions of the Usurious Loans Act, it will 
clearly be unjust to pass a decfee in 
favour of an honest defendant who truth- 
fully admitted the claim- for a very much 
larger amount, We are dble to find 
nothing iu the Act ot in the Code of 
Civil Procedure, which could prevent the 
Geurt iromtakingithe Act into consider- 


- 
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ation ia, favour of. the defendant who 


confessed judgment, and the answer 
to the point tferted is in the affirm 
ative. 
Order in affirmative, 
Z. K. i i 


OUDH JUDICIAL COMMISSIONER’; 
COURT 
FIRST CIVIL APPEAL No. 9 OF 1922 
February 9, 1923. 
J. C. 


Present —Mr, Dalel, A. 

RAZA HUSAIN KHAN AND OTHERS— 

DEFENDANTS NOS. 2 T2 5—APPELLANTS 
VETSUS 
GANESH PRaASAD—Praintrr, Musammat 

ZAINAB BIBI AND OTHERS— 
DEFENDANTS—RESPONLENTS. 

. Contract Act (IX of 1872), $. 16, dll. (c), — Undue 
influence— Burden of proof—Creditor and debtor, 
relationship of —M ortgage-——Redemption—-Post diem 
interest, vate of-—~Irtention of parties. . 

The burden of proving that the rate of inicrest 
stipulated for in a mortgage-decd was agrecd 
to by the mortgagor under undue irfluence Jics 
on the mortgagor or his representatives, and the 
burden is‘not shifted on to the mortgagee by proof 
of the fact that at the time of the execution of 
the mortgage-decd the mortgagor was indebted 
to the moftgagee in a small sum. [p. 384, 
cols. 1 & 2] . 

A morttgage-deed fixed thé teim for redempticn 
at two years and stipulated for a heavy rate of 
interest . Mention was made of the payment 
of interest year by year but there was no stipula- 
tion that interest would be payable at the con- 
tract rate after the due date; 

Held, that the parties did. not intend that 
after the due date interest should be paid at 
the contract rate. fp. 384, col. 2]. 

Appeal from a decree of the Suberdi- 
nate Judge, Gonda, d..ted the 29th October 
1921. E ! 

Messrs, Haider Husain ond M. Wasim, 
for dhe Appellants. 

Mr, K. Banerji, 
No. I. m 

JUDGMENT.—The plaintiff has obtained 
a decree for.sale on foot of a simple 
mortgage dated 12th June 1912 executed 
by Tajuddin since deccased. "The deiend- 
ants were the heirs and a subsequent 
mortgagee of the mortgagor, The defend- 
ants (sons of Tajuddin). have. appealed 


for Respondent 


384 
RAZA HUSAIN KHAN V, GANESH PRASAD, 
and the atguiment by the learneai Counsel 
was confine} to the question of interest 
allowed by the ‘frial Court on the principel 
sum secute,, The money was payab] at 
th: end of two years and iiterest was to 
Tunat the rate of 22 pet cent. per aunum 
with yearly rests. ‘The argument here 
was (1) that this high rate ofiuterest was 
conseite, to by Tajuddin under uniue 
influeace and (2) that under the terms ot 
the deed there is no contract for pose dicm 
intetest after the expiry of two rears 
from the dete of tbe mortcage aid that, 
therefore, the same rate of interest shoild 
not be allowed up to the date of sut. As 
an alternative it was turther argued that 
the contract tate should run up to the 
date of the institution of the suit iu the 
First Court and not subsequently up to the 
date of judgment as was allowed by the 
lower Court. 

There is no force in the contention re- 
garding undue inflrence. The argument 
was that the burden of proving want of 
undue influence Jay on the p aintiff-res- 
poident because the mortgagor, when he 
entercd into the mortgage in suit, was 
indebted to the mofttgacee. Reference 
was made to Illustration (c) of section 16 
of the Contract Act. That Llustt:.tion 
does not mention all the necessary facts 
aud has to ba supplemented. There 
would be a case of undue influence if 
the debt is of a large amount and tke 
money-lender puts pressufe On the debtor 
for its payment. Here ‘t is admitted 
that the previous debt was .of a smell 
sum of Rs. 134 while the amount Lorrow- 
ed at the time of the mo'tgage in suit 
was Rs. 2,000. No witnesses sugsested 
thai the  mon?2y-Lbnder had made any 
denani for the payment oi the sall 
sam of money dus prior to the execution 
o the boad in suit. Whenthe deed was 
executed at Mankeptr Tajuadin’s son 
Raza Ex isain was present. 
ant but did not come forward to give 
evile;ce in the case, In bis place an- 
other son Abmed Husain gave evice:ce 
and two witnesses asad Ali and Abdullah 
Khen who had no reason to be present at 
the time of the execution of the deed at 
Muinkapur several miles away {tom their 
home. Ahmad Husain was not present 
" when the deed was executed, Tajuddin 
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wasa tutor of the mortgagee and of his 
son. This fact does not raise any pre- 
sumption that the meitgasce worid be 
in a postion to dcminzte the wiil of 
T.:juddin. The burden cf proving went 
of ı ndue influe;ce did ict lie on tke 
motigagee «nd ilere 1s en eníire abserce 
Of prool on tle sice of the defer dits, 

As regarcs tLe payment of pest dicm 
interest the question must dcperd ipen 
the in*erpretatiun of ihe ceed. The leatn- 
ed Co. ngel jor ihe delfer.dants-resy cncei.1s 
quoted a large number of cases where st 
was held that uncer the terms of par- 
ticular moricage-deeds there was a contract 
for the payment of post drem iiterest at 
the contract rate. The preset case, 
however, is differcnt. In the mortgage, 
mention is made bout the payment of 
interest year by year but afterthe clause 
relating to the payment of principal ara 
interest after due aate theteis no stipula - 
tion that inte*cst shall be payable at the 
contraectrate, ‘lhe peraity of not peyirg 
at the end of two years is stated to be 
the right of the moftgaree to recover 
principe] end interest when he liked. 
There is no st'pulatiou here thai. jf the 
money is not paid on due date interest 
at the contract 1ate will continre to ren. 
When the contract rate is so Cnerous 
ihe deed should be réad as jaras possible 
to favour the mortgagor. There is no 
reason showr, such as insufficiency 
of security, whv such an exorbitant rate 
of interest should be agreed upon. If 
money is required only ior two s earsard 
the mortgagee sudce.ly. gets his morey 
back and is notable promptly to invest 
it one could underst@nd ihat he world 
cherje a hich 1ate of interest, When, 
however, zs is urged by the deiencauts, - 
the cortract was for the money to Ten ain 
on interest as lorg as the mortgagor 
desired 10 keep it, there was no reason 
why the mortgagor should consent 10 pey 
sich 8 hijh rate of inteicst, It mey be 
Observed that in less then eight years the- 
sum due has grown to reaily five times 
the original amount borrowed. On the 
terms of the deed I am fully satisfied 
that the parties did rot agree upon the 
tate of interest to be paid alter tke 
expiry of the two years fixed for payment, 
Under the circumstances the Court can 
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‘fix a teasonable rate and I' consider 12 
pet cent. per annum compoundable every 
year to be a reasonable rate. ‘The 
decree of the jower Court shall, therefore, 
be amended ?ccordingly, The amount 
will be Rs. 3,00t-4 up to the end of 
the stipulated period rrth June 1914 ond 
after that the.office shall work out tke 
amount calculating interest at 17 per 
cent. per annum adding interest into 
the principal sum at the end of every 
year. This shall be done up to six 
months ftom to-day's. date. After that 
date interest shall ttn at 6 per cent. 
pef annum, If the money so arrived 
at isnot paid by the defendants within 
six months of to-dey's date the property 
shall be sold. In preparing the decree 
ihe office shall pay attention to certain 
objections to the lower Court's decree 
made by the respondents: here, Before 
my signature is obtained the office shall 
get the account tested by the Pleaders 
Of parties, and my signature shal] not 
be obtained befcte the signatures of the 
Pleaders are obtained. Both parties 
shal] receive and pay costs in Loth 
Coutts according’ to their success and 
failure. 


Decre: modified. 
Z * K * 


RANG OON HIGH COURT. 
CIVIL REFERENCE NO. 9 or 1923. 
July 30, 1923. 
Present:—Sir Sydney Robin son, KT., 
Chief Justice. 
TIN TIN NYO AND OTHERS— 
. APPLICANTS 
VEYSUS 
MAUNG BA SAING AND ANOTHER— 
Limitation A Pr 
tA GOW AT, OF X 57 
dn wrong Court— Time ee a us pen dre 
thev can be allowed—Bona fide mistake—Civil Pro- 
ek Eis (4ct V of 2 s. 98—Letters Patent 
Difference of Fe A ad ical a al 
Where time has been spent in 


appeal in a wrong Court owi 
mistake of Counsel a tae 


prosecuting an 
to a bona fide 
a6. to the Jurisdiction of that 
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Court,such as could be made in spite of the 
exercise of due care and attention, the 
petiod so spent may under section 5 of the Limi- 
tation Act be excluded in coniputine the period 
of limitation for the appeal. But this indulgence 
will not be grantedin a case in which the mistake 
is such as Could have been discovered by the exer- 
cise of due care and attention. [p. 360, col. rY 

Case-law discussed. l 

Per Robinson, C. J.—Clause 34 of the Letters 
Patent (Ran.) does not in all cases override 
the provisions of section 98 of the Code of Civil 
Procedure and where that section can propetiv 
apply it may be resorted toin spite of the provi- 
sions of clause 34. [p. 380, Col. 1.$ 

Clause 34 of the Letters Patent (Ran) 
applies only to those cases in which the appeals 
come before the Court by virtue of a right of 
appeal given by the Letters Patent. Where an 
appeal lies under the ordinary law of land; the 
Lettere Patent will not override the provisions of 
the Civil Procedure Code applicable to the 
appeal. [p- 389. col. 2.) i . . 

Civil Reference arising outof Civil First 
Appeal No. 225 of 1922 of the High Court 
of Judicature sitting at Mandalay. 


JUDGMENT. 

Pratt, J.—The appeal against the decree 
of the District Court was promptly fited 
in the Judicial Commissioner’s Court after 
return of the Memorardrm of Appeal. 

It iscommon ground that the appeal fs 
time-barred unless the time cccupied in 
presenting the appeal in the wrong forum, 
1, e., the Divisions] Court and the sub- 
sequent appeal from the Divisional Court's 
dectee to the Judicial Commissioner’s 
Court, be excluded. 

The question for decision, therefore. is 
whether the delav caused by prosecution 
of the appeal 1n a wrong forvm js 
sufficient cause for admitting the appeal 


' after expiration af the presciibed period 


within the meaning of section 5 of the 
Limitation Act. " 
A large number of authorities have been 


‘cited in support of the admission of the 


appeal but it is only necessary to tefer to 
some of them. 

In Ramjit Missir v, Ramudar Singh (x) 
a Bench of the Calcutta High Court 
treated a Memorandum of Appe?e!., which 
had been wrongly filed In the District 
Court and adjudicated upcn there. as 
thourh presented in that Cerrt ard hejad 
that itwas a suiteble case for exercise of 


(1) 16 Ind. Cas. 940; 17 C. Wi N. 116 at p: 1143 
x6 E. In Ja 774 
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their discretion under section 5 of the 
Limitation Act. 

In that case, however, the appellant 
had grounds for considering the District 
Court was the right forum and there was 
ə divetgence of judicial opinion asto the 
right method of valuing the suit, 

The Privy Council case of Brij Indar 
Singh v. Kanshi Ram (2) to which reference 
has been madeis not of great assistance 
as it dealt with the exclusion of the time 
occupiedin a proper application for review 
of judgment. 

In Sheo Pal Singh v. Kribala (3) it was 


held that, where a mother acting for her. 


minotson and withovt legal aid presented 
an?ppeslin a wrong Court her mistake 
was bona fide and the delay in pre- 
senting the appeal to the proper Court was 
excuse ble. 

The cifcumstances in thet cade are 
similar tothe present, but the decision is 
impottant, because of its being based on 
the bona fides of the 3 pnellant. 

The case of Manng Sin v, Maung Po (4) 
is undoubtedly in favour of admission of 
the appeal. 

In that case [Maung Sin v. Maung Po 
"(41a Bench of the Lower Burma 
Chief Court held that the fact 


that the Advocate had by oversight. 


filed en appeal in the Divisional Court 
instead of the Chief Court and the 
Divisional Court omitted to notice the 
error and heard the appeal and gave judg- 
ment was sufficient cause for not presenting 
it within the presctiption reriod. 

The authority is nof, however, a good 
one as the reasons for the decision are 
not discussed or given and the question of 
bona fides was apparently not con- 
sidered. 

In the later case of Ma Mai Gale v. 
Mowng Tun Win (5)a Bench of the Chief 
Court held that the Divisional Court was 


(2) 42 Ind. Cas. 43; 45 C. 94; 33 M. L. J. 486; 
22 M. L. T. 362; 6 L. W. 592; 126 P. W. R. t917; 
15 A. L. J. 777; 19 Bom. L. R. 866; 3 P. L. W. 313; 
26 C. L. J. 572; 104 P. R. 1917; (1917) M. WN, 
811; 22 C. W. N. 169; 127 P. L. R, 1917; 44 I. A. 
218 (P. C.). 

(3) 30 Ind. Cas 2127; 2 O. L. J. 325. 

E I2 Ind. Cas. 28; 4 Bur. L, T. 224. 

(5) 37 Ind, Cas. 815; 8 I» B. R: 566; ro Bur, Is 
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wrong in admitting an appeal, which was 
prima facile time-barreq because it had 
been wrongly presented by the Advocate to 
the Chief Court in the first ir sfarce. 

It was jointed ont that the mistake 
of the Advocate was ore which must he ve 
been obvious tO anyone who had taken 
the trouble to read the plaint. The 
Court after reference to authorities held 
that a bona pde mistake of a Pleader 
may afford sufficient causefor admitting 
an appeal aiter time, but pointed out 
that a bona fide mistake is one made in 
spite of exercise of dte care and atten- 
tion. | 

There is little doubt that ttis is the 
cOfrect view, The criterion of the excus- 
ability of the delay caused by presenting 
the appealin the wrong Court is the bona 
fides of the mistake, that is whether it was 
made after the exercise of due care ond 
attention. 

In the present instance the plaint itself 
d'sclosed that the value of tle suit was 
about Rs, 10,000 andin filing the appeal 
in the Divisional Court, jt seems ol vious 
that the Advocate cannot be keld to have 
exerc'sed due cate ard attent on. 

Had he considered the question of the 
value of the appeal he must have seen 
that it was at least Rs. Io.0co and 
that, therefore, the Divisional Court was 
not tle correct forum. It was common 
ground that the land in suit had been 
mortgaged by the first three defendants 
to the fourth and fifth for Rs. &sco so 
that they were perfectly well awere 
that the value of the property wasgreatly 
in excess of Rs. 3,011, the sum lor which 
thedecree for redemption was sought and 
obtained: 

In spite of this in the Memor&ndum of 
Appeal in the Divisional Court the appeal 
was not separately valued for the purposes 
of ju jsd ction, as it ought to have ic. 
but there was e mere rote, “value Rs. 3,011” 
which was the velue for the Court-/eeg 
onlv, 

Iam ofopinion that the mistake of the 
Advocate in preseriirg the appeal in the 
Divis'onal Court, having been mode withcut 
due care and 3ttention, cannot te con- 
sidered bona fide and thatit is not, there- 
fore, sufficient cause for admitting the 
appeal under section 5: 
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I would dismss the eppeal as time 
barred. 

Macgregor, J.—Atthough section r4 ot 
the Limitation Act, 1908, relates to stt/ts 
and not to.appeals, it is the recognised 
practice that the circumstances contem- 
plated in section r4 should ordinarily con- 
stitute a “sufficient cause’? within the 
meaning of section 5. Balwam Singh v. 
Gummi Ram (6) cited in Karm Bakhsh v. 
Daulat Ram (7) and in Brij Indar Singh 
v. Kattshi Ram !2). The question then is 
whether the mistaken proceedings were 
prosecuted in good faith, +d. e, whether 
the Advocate's belief that the appeal lay 
to the D'vi:ional Court was formed with 
due careand attention, Ma Mat Gale v, 
Maung Tun Win (5). 

In thelast mentioned case plaintiff, and 
not as here the defendants, was the 
appellant. In his plaint he had valued 
the land of which he sought redemption 
at Rs, 4,500. The decree gave him a pnr- 
tion only of what he claimed. On the 
last day for filing an appeal, which at 
that time in Lower Burma, on a valua- 
tion not exceeding Rs. 5,000 lay to the 
Divisional Court, the Pleader acting for 
him wrote toa Ranzoon Advocate to file 
the appeal in the Chief Court and 
indicated a valuation of over Rs. 5,200 
in aletter which might well have put 
the Rangoon Advocate on his guard. 
The latter did not ask for the Memoran- 
dum of Appeal to be returned to him 
for presentation in the Divisional Court 
until it came up for hearing and that 
was fifteen months after the records had 
been received in the Chief Court, Th-re 
had also been other inaction on plaintiffs’ 
part, and the Bench he'd, on subseqrent 
appea from the Divisions! Jud e, that 
on grounds of unjustifiable carelessness 
and inattention, coupled with gross delay, 
he ought not to bave admitted the 
appeal se longout of time. They cited 
Sarat Chinder Bose v. Saraswati Debi (8). 
In that eise the appeal wis against an 
order arising out of an execution, and 


(6) 5 A. 591; A. W: N, (1883) 142; 3 Ind. Dec. 
N. 8.) 51 


. 8.) 515. 
(7) 183 P. R; 1888, 
(8) 34 C. 216; 5 C. I4 J; 380» 
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appelfants who were tha applicants were 
well awite that the forum of appeal de- 
pended on the value of the original suit. 
A week before filing their appeal in the 
wrong Court, viz, the District Court, they 
had had beforethem th decree in the 
original suit showing on the face of ita 
value of Rs. 15,260, and anther paper 
showing that the appeal against that 
decree had been preferred to the High 
Court, They had also been guilty of 
delay after becoming aware of their 
mistake. 

In Kam Narain Joshi v. Parmeswar 
Narain Mahta (0) the p'aintiffs broa: ht 
two separate suits against different 
defendants in respect of the same pro- 
perty, valuing it at different sums over 
Rs, 5,000 in both for jurisdiction, at 
Rs. 4,514 in one for Covrt-fee, and at 
over Rs, 5,000 in the other for Court-fee. 
When he lost both, he filed one epreal 
rightly in the High Court and won it 
andthe other wronslv in the District 
Court, ‘Lhe two suits had by consent heen 
tried together. The Ligh Court, in dismiss- 
ing his subsequent applicution in the 
matter of the wronelv filed appeal, 
remarked. “They (7. e. the suits)” appear 
"to have been instituted on different 
dates," and that is probably the reason 
whv the “values are put down at 
di Terent figures; but the applcant, who 
was the plaintiff in those suits, must 
have known very well that tke value of 
the suit was above Rs. 5,000 and ttat 
the appeal in this as inthe other lay 
to the H'gh Court.” Apartírom that, they 
held that on grounds of delay alone, 
and want of dne diligence when the 
mistake became  knowu, he was not 
entitled to the, benefit of section 5. Their 
Intdships of the Privy Counc 1 declined to 
intertere six yeats afterwards. 

Those are the cases cited before ug 
aginst the defendants» ppello nts. In their 
favour are Ramjit Misstr v, Rimudar 
Singh (1) and Sheo P4 Singh v. Krtzala 
(3) and 1ss drectiv three ot? ef ru! Lgs, 
viz., Brg indir Singh v. Kenshi Ram (2) 
(exclus on of timeoccupied ina proper 


(9) '30 C. 309; 30 I; A; 20; 8 Sar. P. C. Js 438 
(P. C. 
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: application. for review); Balwant Singh 
v: Gumani Ram (6) (time occupied in 
, application for review to High Court 
although an appeal lay): and 
Brij Mohan Das v. Mannu Bibi (xo) 
(suit presented in wrong Court owing 
to a bona fidemistake of law as to mode 
of valuing forjurisdiction). Inthe first of 


these cases, Ramjit Missir's Case (1) there | 


had been itis truea divergence of judicial 
opinion as to the right method of valuing 
the suit, and in the second a mother acting 
without legal aid for her minor son present- 
edan appealin the wrong Court, but the 
material divergences between the present 
case and the three first examined are 
wider and more numerous. In those cases 
want of good faith appeared in the 
patties not only going to .the wrong 
Court with the valuation—their own valua- 
tion in two, cases—staring them in the 
face, but also in action and delay. .In the 
present case the valuation is stated in 
the x2th paregraph of the plaintin Bur- 
mese, where it is vaguelv put on the very 
boundary for appellate jurisdiction, and 
was forgotton thereafter by al] concerned, 
and the proceedings reached the final 
stage without any objection from 
plaintiffs. Diligence is regarded as 
.a great. test of bona -fides and 
defendants-appellants have throughout 
been prompt and diligent. Due care 
and attention does not mean such as will 
make mistake impossible. On the facts and 
circumstances of this case, |I wotrld hofd 
that the appeal was presented in good 
faith in the Divisional Court and that 
the appellants are entitled in this Court to 
the benefit of section 5 of the Limitation 
Act and that the appeal is it not time- 
barred, and should be heard.  . 
ORDER OF REFERENCE. 

Pratt and Macgregor, JJ.— Plaintiffs 
sued and obtained a decree in the District 
Court, Sagaing, for redemption of certain 
lands fot Rs. 3,011. It was stated in 
the plaint that the value of tke suit 
lends was about RS. ro.o00 and it was 
common ground that there had been a 
second mortgage for Rs. 8,500. 


" I0) SA A. 348; A. W.N. (1897) 86; 9 Ind: Dec, 
(3; 8; 2284 


INDIAN CASES; 


namely, A — question 


[1025 


The defendants nevertheless filed ari 
appeal to the Divisional Court valuine 
the suit at Rs. 2.011 without any dis- 
tinction between the value fer the pur- 
pose of Court-fees and for jurisdiction. 

The Divisional Court admitted the 
appeal and dismissed it after hearing. 


“On second appeal to the Court of tke 
Judicial Commissioner in wkeih the ap- 
peal was again valve at Rs. 2,07T it was 
pointed out after the apneal had been 
admitted that the value of the appeal 
was over RS..Io,con znd the first appeal, 
therefore, did not lie to the Divisional 
Court, whose decree was set aside as 
without jurisdiction. 

The Memorandum of Appeal was return- 
ed to defendants fo te presented in the 
Tudicia] Commissioner’s Court, if thought 


‘fit, and was promptly filed in that 
Court, 
The appeal is barred by Nmitation 


unless the time Occupied bv tbe appeal 
in the District Court and the subsequent 
appeal to the Judicial Commissioner’s 
Court be excluded. 

The question for determination, fhere- 
fote, is whether the delav caused by 
prosecution of the appeal in. the wrong 
forum is under the citcumstances suff- 
cient cause fot admitting the appeal 
after expiration of the presctibed period 


within the meaning of section 5 .of tke 
Limitation Act. 
The decision turns upon whether 


Counsel for defendants can he considered 
to have acted bona fide in presenting tke 
appeal to the Divisonal Court. 


As we ate not agreed on the point 
of law involved, the appeal must he 
heard bv another Judge or Judges as 
the Chief Justiee may direct on the 
point of Jaw. stated under section 98 of 
the Civil Procedure Code. 

Mr. Kyaw Din, fot the Applicants. 

Mr. Keith, for the Respondents. 


JUDGMENT,.—This is ə reference 
under section g8 of the Code of Civil 
Proecdure by the Division Bench of this 
Court ' sitting at Mandalay, who have 
differed in opinion on'a point of law. 
AB tà Wpether the 
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appeal before. them was barred by limi- 
tation. The eaxct point on which the 
learned Judges differ was whether there 
was sufficient cause shown for admitting 
the appeal under section 5 of the Limi- 
tation Act, 

Mr. Keith bas raised a preliminary 
objection that section 98 cannot apply, 
and that no reference lies. He urges that 
clause 34 of the Letters Patent of this 
Court governs the case, that the opinion 
of the senior Judge should prevail, end 
that there would then bean appeal under 
clause 13 of the Letters Patent, 

in My Opinion the objection cannot 
prevail, In the fitst place, the differing 
Judges.are not bound to refer the point 
of law On wnich they differ and, if they 
` decided not 10 do so, then the provisions 
of clause 34 will apply. But, had they 
taken that course im the present case, 
the result would have been that the de- 
cision of the Court would be that the 
appeal was barred by time, and that the 
Court had, therefore, no jurisdiction to 
hear it, 

I agree.with the view expressed by the 
Full Bench of the Allahadad High Court 
in the case ot Husaini Begam v. 
Collzctor of Muzaffarnagar (ix) that the 
proper procedure, when a preliminary 
question o: limitation is raised, is to hear 
taat question and decide. it as a preli- 
Minaty point snd,ititis so decided, it 
cannot be said tnat the Appellate Court, 
waich had not heard the appeal on 
its merits, either confirms or reverses. the 
decree appealed from; and, that being the 
case, their decision connot be “a judg- 
ment ’’. within the meaning of clause 13 
ot the Letters Patent, and no appeal 
would, therefore, lie. I- agree with. the 
learned Judges in tbe -authority cited 
that clause .34 of the Letters Patent 
does not in ail cases override the pro- 
visions of section 98 of the Codeof Civil 
Procedure and where that 
property apply it may be resorted to in. 
spite ot.the provisions ol clause 34 when 


tne result is-such as would be the case . 


in tne present instance, it seems obviously 
Tight ior the differing Judges to reter 


| il 


(11) 11.À. 176; A. W. N. 


(1889) 27; 13 Ind. Jur. 
310; 16 Ind Dec. (N. S.) 540. — 77 
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the point of Iaw on which they differ, 
as has been done in the present case. 
Further, I am of opinion that clause 34 
of the Letters Patent applies only to those 
cases in whicb the appeals come betore 
the Court by virtue of a Tight of appeal 
given by the Letters Patent. Where an 
appeal lies under the ordinary Jaw of the 
land, the Letters Patent will not override 
the provisions of the Code applicable to 
the appéal. For these reasons, I hold that 
there is no force in the objection, which 
has been raised, 

Coming to the matter of the reference, 
I do not think it meceSsary 10 referto 
the larze number of authorities that have 
been cited. The general rule in this 
matter is cleatly laid down in the case of 
Karm Bakhsh v. Daulat Ram 17)——" We 
think the true guide for a Court in the 
exercise of thus discretion, is whether the 
appellant has acted with reasonable dili- 
gence in presenting bis appeal, and we 
think, tutther, that be ought ordinarily to 
be deemed-to have acteq with ordinary 
diligence, when the whole petiod between 
the date of the decree appealed against, 
and the date of presenting the appeal, 
does not, after excluding the time spent 
in prosecuting with due diligence a pro- 
per application for review oi judgment, 
exceed the period prescribed by law tor 
presenting the appeal.” It is true that 
the time sought to be excluded 1m that . 
case was spent in an application for review 


.of judgment, and that that was a proper 


course to take. The same rule will apply 
where the time has been spent in pro- 
‘secutingan eppeslina Wrong Court where 
there was 4 bona fide mistake as to the 
This rue. 
was approved by their lordships of tne 
Privy Counci in the case ol bry [aar 
Singh v. Kansht Ram (2), and “The Lord- 
ships say theteatter— There may bea 
general rule as to the exercise ol discre: 
tiom, but each case must, nevertheless, , 
be examined as.to its own circumstances 
to see. whether they make it fail within 
or without the terms of the general rule." 
The guiding principle is, again, in my 
Opinion, correctly laid down in tbe case of 


Ma Mai Gale v. Maung Tun Win (5). The 


Judge had in . that case . admitted the 
first appeal, saying— Aiter argument, I. 
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am of op-niun that tle mistake in filing 
th. appeal in tie Clef Court instead ot 
in tris Court was due to an error abv ut 
the value of the land on the pert of 
toe Pleader, who instructed appellant's 
Couns-.'" itis pointed out ihat there was 
no evi.ence as to this—e.tLet oral or by 
affidivit—on the record. There was no ex- 
planatitn as to how Maung Saw Pe came 
orcould come to find that the land had 
been worth over Rs. 5,000. It is pointed 
out that, if he nad examined the plaint, 
as he should have done, he could not 
have made the mistake, and further that, 
if the plaintiff had untruly toid him that 
the land was worth over Rs, 5,000 efter 
having valued it at Rs. 4 500 in his plaint, 
such untrue statement shouid elearly not 
have afforded a ground for relaxation of 
the law ot limitation in plaintiff's favour. 
It is pointed out thet the discretion in 
admitting an appeal usder section 5 of 
the Ism tation act must be judicially 
exercised end must be based un materials 
jud:cal.y cogn zable. Lastly it is pointed 
out tat, t ough it has been hela tlata 
bona jide mistake of a Pleader afforus 
sufficieuit cause for admitting an appeal 
alter time, that mistake must have been 
one mide in spite of due care and atten- 
tion tnat had been exercised, There was 
also in that case want of due diligence, in 
that a month wasailowed to pass before an 
application was made for a copy of judg- 
ment, atid there was gross delay in re- 
medying the mistake in filng the appeal 
in tne wrong Court. Fuither, it 1s pointed 
out tnat in that case the appeal had 
been filed by the plainhff, wLetas in the 
case before me the appeai is filed by the 
defendant. : 

In toe present case the plaint is head. 
ed— Suit ior redempt.on of lands as per 
attached pla. s, A, B, C, D, anu E, measur- 
ing 87°14 acres tor RS. 3,011, the mort- 
gage mouey.” The plaint dues not give 
the value for puipuses ol jurisdiction at 
all, but in paragraph r2 thereot it states 
that the lands in dispute are worth 
about Rs. 10,000, that trey are situated 
in the Sagaing Township, and tiat, tkere- 
fore, tue suit lies within the jurisd.ction 
of tuis Court, When the Advocate came 
to file the appeal, he ought to have read 
the plaint and, had he done so, he would 
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have obsetved 'the fact that no value 
icr purposes of jurisdiction is given end 
would bave further learnt thet tievolue 
of the lands ıs so near the torder line 
between an appeal lying to the Divisional 
Judge and to that of the Judicial Com- 
missioner that he must have been put 
on enquiry as to the true value of the 
lands, Apparently no enquiries were 
made. The Advocate merely took the 
figure given iu the heading of theplaint 
as the amount due on the mortgage to 
be the value for purposes of jurisdiction, 
It is little or no excuse to say thet his 
clients would not know because the defend- 
ant had a second mortgage on thes 
lands for Rs. 8,500, afact which is ed- 
mitted, and they must have been in a 
position to instruct him had he sought 
instructions as to the true value of the 
lands. The Advocate filed an affidavit 
in explanation, and in that he merely 
says ‘‘That by an oversight I find 
an appeal against the dciee of tLe 
Distrct Couit in the Divisional Court 
ot Sagaing instead of the High out to 
which it lay, the value ot the land in 
sult having exceeded Rs. 10,000 accord- 
ing to the plaintiffÉrespondent/'s valuetion 
which I overlooked." In extenuation of 
his mistake he callsattention to the tact 
that the error had escaped the attention 
of the Counsel for the respondents ond 
also that of the learned Divisional Judge. 
Icannot see that the error of the 
Counsel and the omission of the Divi- 
sional Judge affect the matter in the 
slightest qegree. 

The real question is whether the error 
was one that isin any way excusable, 
or whether it was one which night ecsily 
have occurreg even if reasonably que care 
anu attention haq been exercised by the 
Aavovéte. In some cases no doubt such 
as when t ere is areal üoubt as to the 
iorum or the question is for some reason 
cifficult to decide, tLe fact that it hes 
not been observed by other people may 
tend to cxevsethe nustake. But, in the 
present case it appeats to me that there 
Was a mistake that can only be acco. nted 
for by the facis that no care at all was 
taken, that uo consideration was given 
to the q estion us to the forum in which 
the appeal lay, and that the very obvious 
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necessity for, considering the value of 
the lanas fot purposes of jurisdiction was 
entirely ne lected. NoLoay can imagine 
that the mistake was made with any 
ulterior motive, In tact, it would Lave 
been much more convenient to the Ad- 
vocate to have filed the appeal in the 
right Court. But that does not’ relieve 
the Advocate of the necessity of exercising 
due care and attention. 

In my opinion, therefore, there is no 
süffielent cause for admitting this appeal 
after due date, and in this I concur with 
my brother Pratt's view, 

The reference will be returned for dis- 
posalin due coarse of law, the appeal 
being dismissed as barred by time. 

Reference returned, 


Z, E.. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
FIRST Crvit, APPEAL No. 7 OF 1922. 
March 20, 1923. 
Present:— Mr. Simpson, A. J. C. 
Chaudhari JANGI SINGH-—PLAINTIFE 
— APPELLANT 


VETSUS 
Chaudhari GANGA SINGH AND 

OTHERS—DEFENDANTS— RESPONDENTS, 

Hinds Law Joint family—Parnition—M ember 
seizing portion of property, effect of. 

A member of a jeint Hondu tamily, quarrelling 
with his family, might seize some part of the 
family property in order to provide himself with 
a living. In such a case he would not forfeit 
his right to obtain aformal partition, in which 
he would get his proper share. [p, 392, tol 1.] 


Appeal from a decree of the Sub- 
` Otdinate Judge, Hardoi, dated the 14th 
November 1921, 

Mr. salig Ram, for the Appellant. 

Mr. Haider Husain, for the Respond- 
ents. 


JUDGMENT.—This is a first appeal by 
a plaintiff, 'l'he suit was for declaration 
of title fo a I/6th share in a certain prop- 
erty alleged to belong to the joint family. 
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The following pedigree will show the real 
patties :— 


pee SINGH 
Ganga Singh--Musammat Ram Dei, 





defendant defendant No. 6. 
No. I, 
| | | 
Jangi Jaimal Raja Shambhu Drigps 
Singh, Singh, Singh, Nath, Singh, 
plaintiff defend- defend- defendant defendant 
(eldest ant ant No. 4. No, 5. 
son)  No2. No, 3: 
(second 
Son.) 


The suit turns mainly on the plaintift’s 
right to certein villages which are in 
the possession of his mother Musammaj 
Ram Dei defendant No. 6. The family 
has owned at varigus times no less than 


I6 villeges. Of these twelve were 
ancestral, namely, Seoni, Daulatpur, 
Sha nka rpu T, Herenkuda, Kewalpur, 


Ahmadpur, Gutkamau, Dawanipur, Pali, 
Khwajgipur, Bhagwantpur, Dari«pul, four 
ate acquired, namely, Medhipur, Khan- 
jahanpur, Dharaput, Rampurlal, Out of 
these villages Gutkamau, Dawanipur, 
Pali, Khwajgipur, and Bhagwantpur wefe 
gifted to Musammat Ram Dei aud there 
is practically nothing else left in the 
hands of the parties, The plaintiff 
himself got hold of a part cf the family 
property and he has alienated most of 
that part, The other villages have passed 
out of the hands of his iather and 
brothers. The only substantial property 
remaining is what was gitted to Musam- 
mai Rim Dei. There are two main ques- 
tions for decision in this case, 

The first is whether there has been a 
partition between th€ plaintiff and the 
rest of the family such as ts destroy the 
plaintiff's right in the joint family pro- 
perty. 


It is common ground that there was 
a quarrel, and that the plaintiff has been 
living separately from the family for 
yeats, and also that he obtained exclusive 
possession of some of the family pro- 
perty. In face of these facts, it ig 
difficult to hold that there was not a 
partition. What appears to have happen. 
ed is this. The grandfather; Kanhai 
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Singh, got into debt. The first mort- 
gage On the record is Exhibit .50 
dated rith December 1888 in favour 
of Balmukund of 8 annas of village 
Shankarpur for Rs. 3,500. The second 
is dated 7th June 1892 in favour of Bishe- 
Sharnath son of Balmukund of remain- 
ing 8 annas of Shankarpur together with 
16 annas of Kewalpur, Ahmadpur and 
BHerenkuda for Rs. 9,000. The next 
transaction is dated sth August 1893. 
It appears to nave been an attempt 
by Kanhai Singh to save some part .at 
least of village Shankarpur by means of 
a per.uonent lease, in favour ot Jangi Singh, 
plaintitt, and his brother Jaimal Singh, 
defendant No. 2, his granasons, of about 
2 hundred bighas ot village Shaukarpur. 
Tne rent reserved was only Rs. 4o per 
annum. Taking into account the relation- 
snip between the parties, the minority of 
the lessees, the rent, end the tact that 
the woole of tnis village was already mort- 
gaged, it is likely that the object was to 


keep these 2 hundred bighas out of the 
Teach of Kanhai Singh’ s creditors, 
The next transaction is dated 26th 


January 1900 and it is surprising to find 
thet it isthe purchase of è village, the 
village Dhaxapur. It is purchaseq iu the 
name of Ganga Singh, although his tather 
Kanp.i Singh, the head of the family, 
was still alive. Probably this also was 
done with an eye to Kanhai Singh’s debts. 


The next thing that happened was that 
in xgor one Kanhai Sah brought a suit 
against Kanhai Singh fora debt and ob- 
tained a money decree for Rs. r0,000datect 
gth May 1903. This is Exbibit 56. We 
know ot other debts paid to one Kishan 
Lal amounting to Rs. 11,009 and one to 
Maiku Jal ot about Rs.5,oo0. lt was at 
this ,time on 8th, December 1903 that 
Kanhai Singh gifted to Musammat Ram 
Dei 16 annas of Dawanipur, 4 annas, which 
was all he possessed. in Gutkamau, 1 
biswa and 5 biswan sis Share, which was all 
he possessed, in Pali, a I-I2th share, which 
was all.he possessed, in Khwajgipui and 
certain groves and houses. It 1s certainly 
probable that the object of the gilt was 
te put this property out of thereach of 
creditors. But it does not follow that 
the gift was not valid, 
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On 13th July 1904 Bishesharnath broug ht 
a suit against Kanhai Singh, Jangi Singh 
and Jaimal Singh on foot of the mortgage 
of 1892 to recover Rs. 25,325 by tresale 
of the property mortSaged and he got a 
decree dated 7th June 1975 which is 
Exhibit 55. n the same year Pandit 
Kishan Lal obtained a decree dated 


22nd January 1905 for about Rs. 10,000. 


This is Exhibit 57, 

On 3rd May 1906 Kanhai Singh died. 
About a year after in 1908 Mehkdipnt was 
sold for about Rs. 15,000. Then Bisheskar- 
nath brought a suit against Jangi 
Singh and Jaimal Singh for the cancella- 
tien of the lease of 1893. This was settled 
by compromise datedzzth January 1909 
which is Exhibit A 8. 

Oa 5th March 1909 Maiku Singh got a 
decree against Ganga Singh and others 
for Rs. 3,000. This is Exhibit 54, 


‘There were various suits by Jangi Singh 
aud his brothers to set aside these aliena- 
tions. Exhibit 35 is the plsint of a suit 
ageinst Bishesnarnath and others in which 
tnefatner Ganga Singh was arrayed as a 
defendant. ‘his suit was disMissed on 
16th November 1908 (Exhibit 22). About 
this time wefind the plaintiff on bad tems 
with his family. Thatis evidenced hy the 
Sessions Court judgment Exhibit 28 dated 
18th December r911, I do not forget that 
a judgment is not evidence. But, the 
question being whether the plaintiif and 
his family were in good terms, it is a 
relevant tact that the plaintiii was attack- 
ed and seriously injured, and that be 
charged his own brother Jaimal Singh 
with having taken pait in the atteck and 
Jaimal was convicted and Sentenced to seven 
years’ rigorous imprisonment. Whether he 
was rightly or wrongly convicted, it is 
plain that Jangi Singh and Jaimal Singh 
were not on terms ot brotherly affection, 
and this makes it more probable that there 
was separation in estate and a partition 
about this time. Apparently what hap- 
pened wasthat Jangi Singh left the family 
house, and laid his hands on as much 
of the femily property as he could. 
The lease, for instance, which stood in 
the name of himself and Jaimal, enabled 
him to seize that property. And the 
village Rampurlal somehew came inte his 
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hands. Perhapsit was already standing 
in bis name. He has since sold it. 

Now this state of things might be 
explained in two different ways, 

The first is that these transactions 
amounted to a partition, that the plainitif 
obtained certain property  whicu was 
regarded, both by himself and by the 
Other members of the family, as a fair 
equivalent to his share, and consequently 
there was 4 complete severence of interest, 
by which hebecame exclusive owner of 
what he got and ceased to have anv undi- 
vided interest in the rest otthe property. 
The view of the Courtof trial is-that this 
is what did happen, and I see no suffici- 
ent reason to diifer from this finding. 
Even now the plaintiff claims to Le ex- 
clusive Owner of what he has got. It is 
true that he professes himself to be willing, 
in the last resort, to throw it into the 
hotchpot. But this 1 believe to be due 
to the fact that there is Very little leit. 
The only substantial family property isin 
the handsof Musammat Ram Del. 

The other state of things would be that 
a member oia joint iamily, quarrelling 
with his family, might seize some part ot 
the family property in order to provide 
himself with a living. He might not there- 
by forfeit his right to obtain a formal 
partition, in which be would get his pro- 
per share. 

In order to determine which is the true 
state of things, the main questionsto note 
would be how long time elapsed before the 
separating member claimed his share, and 
whether any alienation of the property 
took place, whether by himself orby the 
other members, 

Applying these tests we find that many 
years elapsed without  plaiutilf's talong 
any step, and we find that both be him- 
seliand the rest of the family have alien- 
ated practically all they could alienate, 


There is no evidence to show that the 
share which the plaintiff obtained was in- 


adequate, and the fair inference seems to . 
he got as Ie- 


be that he accepted what 
presenting his share. The result ^ of thig 
finding is that the appeal must be dismiss- 
ed, Butl proceed also to decide the 
second question which is ot the validity 
of gift to Musammat- Ram Dei. 
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I have no doubt that the object of 
this transaction Was to protect property 


from creditors. Kanhai Singh was very 
heavily in debtand hewasnot ina position 
to make a generous gift to his son's wile, 
who herself belonged toa wealthy family. 
But whena person wishes to put property 
out of the reach of his creditors, he some- 
times finds it necessary to make 2 real 
gift, and this is what appears to rave 
happened with regardsto Musammat Ram 
Dei. Itis always difficult in such a case 
to arrive at thereal facts. If, the pro- 
perty was really gifted to Musammat Ram 
Dei, is would naturally be managed by 
‘her husband and her sons. If on the 
other hand, the gift was colourable, end 
the ownership really remained with Kanbei 
Singh, again the management would be in 
the handsof KenhaiSingh’s family, The 
fact that mutation was eficcted in the 
name of Ram Dei, andcettain leases were 
granted in ber name, are not conclusive. 
If the transaction is to be coloure ble it is 
necessary to give it colour. But, on the 
whole, lam disposed to say that the plaint- 
iff at least cannot successfully atteck 
this transaction, He bas taken part in 
it and he hasacted repeatedly as if it 
was gentine. There may be no actual 
estoppel but isa case where he ought to 
give some definite evidence tbat the gift was 
not rea]. 

‘Inthe result tha appeal fails and is 
dismissed with costs. , 

Appeal dismissed, 
Z.K, 


RANGOON HIGH COURT, 
First CIVIL APPEAL No. 584 OF 1921, . 
September 3, 1923. 
Present-—Mr. Justice Pratt and Mt, 
Justice Macgregor. 


; MAUNG MU AND OTHERS—PLAINTIFFS— < 


APPELLANTS 
| Je SUS 
MAUNG KAN GYI AND OTHERS— 
D&FENDANTS~ RESPONDENTS, | 
Civil Procedure Code (Act V of 1908), O, VJ, 
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P: 17, 0. XXIL t.4, O. XXIII, rl (3)—With: 
drawl of suit without liberty to bring fresh suil 
Second suit in respecti of same subject-matter, whether 
bavred—— Appeal—Death of  vespondent— Abate- 
meni— Amendment of plaint. 

Plainiifis brougut = suit against certain de- 
fendauts for a declaration of thit right and title 
to a ticket in a Swepstake which had won a War 
Loan Bond. The suit was withdrawn without 
obtainiag leave to bring a fresh suit. Subse- 
quently plaintiffs brought a second sutt against 
the same defendants to recover from them the 
amount of the Bond whith had in the meantime 
been delivered to them by the Managers of the 
Sweepstake. One new defendant was added to 
the snil on the allegation that the other de- 
fendants had transferred the bond to him: 

Held, that the subjecr-iratter of both the suits 
was thesame within the meaning of O. XXIII, 
1. I (3)of the Civil Procedure Code and the se- 
cond suit was, therefore, barred under the pro- 
visions of that rule. [p. 396, col, 1.] 

Case-law discussed. 

Where during the pendency of an appeal some 
of the  defendants-respondents dic and their 
legal representatives are not brought on the re- 
cord within limitation, and the cause of ac- 
tion does not suryive against the remaining 
respondents butit appears that events have hap- 
pened since the institution of the suit which 
give the plaintiffs a separate cause of action 
in respect of the subject-matter of the 
dispute against each of tke defendants, the appeal 
abates only gua the interest of the deceased re- 
spondents and the plaintiffs can be allowed to 
amend their plaint so as fo continue the suit 
against the remaining respondents individually 
and need not be referred to asepatate suit, [p. 
395, cols, 1 & 2.) l | 

First appeal against the judgment and 
decree of the District Court, Kyaukse, in 
Civil Suit No. I of 1920. 


Mt, Chatierjee, tor the Appellants. 
Mr, Mya U,forthe Respondents, 
JUDGMENT. 

Pratt, J.— Maung Mu, headman, and nine 
other villagers of Wuntho sued the defend- 
ants, 210 in number, to recover a War 
Loan Bondtor Rs. 75,000 or Rs. 75,000 
together with interest thereon. 

Piaintiffs’ case as set forth in the 
plaint was that the ticket, which won 
the second prize in the Burma Wat Loan 
Sweepstake, a War loan Bond tor 
Rs. 75,000, which had issuedin thename 
of first plaintiff, had been wrongly 
made over by the Executive Committee 
of the Sweepstake to the defendants on 
their false representations that they were 
purchasers of the ticketin question, That 
the defendants were liable jointly and 
severally to return the bond to plaintiffs 
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or to pay the money equivalent with 
interest to date, and that delendants No, x 
to 209 had transterrd the b nd to 
defendant No. 210, 

The ‘Trial Court heldthat the suit was 
barred under O, XXIII, r, x (3), the 
subject-matter being the same as that 
in Suit No. I of 1918 of the District 
Court, Kyaukse, which wes dismissed 
without contest. 

In this Court a. preliminary objection 
has been taken that, the appeal having 
abated against six of the respondents 
cue to their death, the whole appeal 
ails. 

Counsel for respondents reliesupon the 
rulings iu Ma Zan Nyeinv. Maung Kyaw 
Zan (I), the Lahore case of Sarduri Lal 
v. Ram Lal (2) the Punjab case Jamia v. 
Sarjit (3) and the Privy Counci! case of 
a Chunder Sen v. Ganga Das Seat 
4). 

It is argued that the shares of the 
various defendants cannot Le decided, 
unless the representatives of the decersed 
defendants are made parties to the 
suit. If that wereso then the suit must 
fail because of its abatement against 
defendants, who were necessary parties, 
The crucial point is whether plaintifis 
can obtain a decree ontheir claim against 
the remaining defendants in the suit as 
framed, in other words whether the defend- 
ants against whom the appeal kas abated 
are necessary parties. 

In Ma Zan Nyein’s case (1), it was held 
that where an appeal abated against a 
deceased respondent, who wasq necessary 
party to the appeal theappeal abated as 
against allthe respondents. 


In the Lahore case cited, where one of 
the respondents in whose favcura decree 
was passed jointly with others had died 
and her legal representatives had not been 
brought on the record, it was held that the 
decree beioga joint one the appeal abated 
in toto. 


(1) 74 Ind. Cas, roz7i 1 R, 189: (1923) A; LR, 
(R) 258. . 

(2) 57 Ind. Cas. tog; 1 L 225; Y Il. L. J. 225; 143 
P. L. R. 1920. i 

(3) 52 Ind. Cas. 510; 67 P. R. 1919. 

(4) 31 C. 485; 1 A. L. J. 1455 8 C. W. N .4421 
(e raa 71; 14 M. L. J. 147; 8 Sar. P. C. J 633 
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In Jamna v. Sarjit (3) similariy where a 
decree for a geciaratiun of joint title 10 a 
Shire in a piece o. land hcdLe.n giantea, 
andthe appeal had aated against one ot 
the respundentsit was held that thc appeal 
abated in its entirety. 

In Raj Chunder Sen v. Ganga Das Seal 
(4) theit Lordships of the Privy Council held 
that the nature of the suit being such 
that the cause of action did not survive 
against the remaining respondents alone, the 
appealabated entirely. 


The Advocate for appellants contends 
that his suit against the remaimmng detend- 
ants does not necessarily abate but that 
he still has a cause ofuction, since the 
bond, which is the subject of thesuit, was 
cashed through the imperial Bank, and 
the proceeds diviaed amongst the 
defendants, and he is prepared to prove 
what each defendant received as his 
share. 

He does not now seek a decree for 
the whole amount against the defendants 
jo.at.y, but wishes to recover trom each 
wh.t ne nus rece,ved as his share of the 
proceeds ot the “bond. 

Counsel jor respondents contends that 
the suit is.in sistance a suit ior decla- 
Tation of title to the bond and that 
consequently a decree cannot be given 
“agamst some of thc defendants, when the 
appeal has abated against others. 


I donot know that I am prepared to 
accept tnis point ot view nor the aigu- 
Ment that On plaint.fis’ case as now 
explained a separate suit should Le insti- 
tuted against each delendant. It is a 
Mamtainuble thesis that on the plaintas 
at present wo.dced the. defendants are 
Sued jointly and the cause ol action does 
not survive against thuse de.endants with 
reterence tu whym the appeal has not been 
o1deiea toubate. 

li, however, as a matter of fact the 
proceeds of the bond have been distributed 
amonzst the detendants and it c.n be 
proved what sum each has reccived, then 
plaiutitis still hive a cause of action 
for that sum against each or them, and 
the n-cessity of obtaining a declaration 
of plaiutifs’ title to the bund world be 
a ground for uniting all the surviving 
detendants ina single suit, This would 
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appatently necessitate an amerdment of 
tue plant, Lut the circumstarccs lang 
Changed since the suit was fleo, 1 shculd 
not be prepared to Lod tlat tle 
amendment of the plaint was izadn.is- 
sible. I am not, therefore, satsf«d thit 
the representatives of the atceased deicnd- 
ants are necessary parties to the suit, or 
that the appeal must fail because they 
have nut been joined. 

It becomes necessary accordingly to 
decide whether the learned District Judge 
was right in holcing that the suit was 
barred under O. XXII, r. x (3), by 
reason ofSuit No. 1 of 1918 having been 
withdrawa without leave to bring a ircsh 
suit, 

In Suit No. I of 19186 of the District 
Court, Kyaukse, plaintiffssued the defend- 
ants, the rival claimants to ownership 
of the ticket in the Sweepstake for a 
declaration of their right ana title to ihe 
ticket in dispute. The plaint was filed on 
Match 14th 1918. The War Loan Bord 
to which the owneis of the ticket were 
entitied was at the t:mein possession ol the 
Managers ot the Sweepstake, Messrs, 
Craig, Gardner and Harris. 

No consequential relief was scuglt, be- 
causeasstatedin paragraph 701 the plaint, 
plaintiffs believed that if iLey obtainea a 
deciaiation of title to the winning ticket 
the Managers of the Sweepstake would 
deliver the ticket to thim. 

On the 28th January 1919 after the suit 
had been transferred by the Judicial Com- 
missioner’s orders to the fie of the Addi- 
tional Judge oi the District Conii an 
application was filed by Maung Mu on 
behai of allthe plaintiffs asking 10r per- 
misson to withdraw tle suiit under 
O. XXII, r. r (1), end that notice nngbt 
be given to deienuants, 

No reason was given for withdrawal, 

On the 31st January the case was called 
and Advocates on Loth sides were pre- 
sent, 

Defendants made no objection to the 
withdrawal cf the suit but asked for costsy 

‘Lhe suit was accordingly dismissed with 
costs, 

On the 13th February 1920 plaintiffs 
fled Suit No. rot 1920 in the District 
Court, Kyaukse, the decree in which is 
now under appeal, 
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The defendants were substantialiy the- 


same as in the previoussuit withthe addi- 
tion of deiendant No, 210, J. Carew, to 
whom it wasallezed the remaining defend- 
ants had transferred the bond. They did 
not now ask for a declaration of title to 
the boad, but, as already stated,. prayed 
for its recovery or for its value Rs. 75,000 
with interestas against the defendants, 
alleging thatthe bond had been wrongly 
made over to defendants on a false re- 
presentation of their ownership. 

Paragraph 2 of the plaintset forth that 
defendants had no right to the bond, and 
were, therefore, liable jointly and severally 
to return it to plaintiffs or to pay plaintifis 
the money equivalent with interest to 
date. 

In paragraph 4 it was stated that the 
cause of action arose, when the 
was made overby mistake to the defend- 
ants, 

In a concise and lucid judgment the 
learned District Judge after discussing the 
contention that thecause of action in the 
former suit was of a different nature being 
merely for a declatation of title, whereasin 
the present suit the possession of the bond 
haa passed to defendants andthe prayer 
was for recovery ofthe bond orits value 
plus interest, held that plaintifis could not 
succeed without a favourable decision as 
to their title to the bond, and that there- 
fore, the fundamental subject-matter of the 
two suits was the same. The sole ques- 
tionfor decision, therefore, inthis appeal 
is whether the subject-matter of the two 
suitsis the same within the meaning of 
O, X XIII, x. x (3). 

The first point made on behalf of appel- 
lants is that the previous suit was with- 
drawn with a view to settlement by arbi- 
tration and that in such a case, when the 
arbitration falls through, a fresh suit on 
the same cause of actionis not barred, In 
support of this contention reliance was 
placed on the ruling of the Judicial Com- 
missionet of Upper Burma in Ma Kov, 
Maung Po Tun (5), a casein which both par- 
‘ties put in a joint application to withdraw 
the suit, stating that they had agreed to 
refer the suit to arbitration. 


_ 15) 2 U, B, R, (1895-01) 284. 
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It was held following Juggobundo Chat 
terjt v. Watson (o) that the withdrawal of 
the suit and the mutual reference to arbi- 
tration, which proved infructuous because 
the arbitrators declined to, give a decision 
was not a bar to the institution ofa tresh 
suiton the same cause of action. 

It’ is not necessary to discuss the 
correctness of the ruling cited, because 
it is obvious that thefacts in the present 
appeal are not similar, ‘There is nothing 
whatever to prove that the previous suit 
was withdrawn in order that the matter 
in dispute might berefetred to arbitration. 
The plaintin the second suit makes no 
reference to any arbitration proceedings. 
It istrue the learned District Judge in 
his judgment states thatthe previous suit 
was witodrawn because there was ‘some 
talk of arbitration, Apparenily this remark 
was based on scme allegation made by one 
of the Advocates in his Court. 

The application ior withdrawal made no 
reference to the subject of arbitration and 
the suit was dismissed with costs. 

There was no joint petition tor with- 
drawal nor’ any request therefor on the 
ground that the matter was to berelerred 
to arbitration. 

The most that can be saidis that the 
suit was withdrawn because pla:ntiffs 


_ thought that there was more chance ota 


satistactory solution by a settlement outside 
Court than by proceeding with litigation 
further. 

The ruling cited is, therefore, no authority 
for allowing the institution of a fresh 
suit On the same ‘causeof action, The 
sut was dismissed without leave to bring 
a fresh suit and under the circumstances 
a tresh suit on the same subject-matter is 
‘clearly barred. : | i 

On behalf of plaintifis it is urged that 
the facts in the two suits are quite differ- 


. ent, since the bond has been wrongly 


made over to defendants since the dismissal 
of the former suit. 

It 1s contended thatin the first suit 
the cause of action was the refusal of the 
‘Managers ot the Sweepstake to make 
Over the bond to plaintifs. Whereas in 
the second the cause of action was the 


(6) 7 Boutke’s Reports 162, 
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making over of the bonds to defend- 
ants by the Executive Committee 
of the Sweepstafe. This is undoubtedly 
a specious presentment of the case, tut 
unfortunately the Advocate for plaintiffs 
was unable to adhere to this statement of 
the causes of action, Nevertheless Te is 
insistent that the subject-matter of the 
present suit is not the same as that of 
the former and tbat the view of the 
District Court cannot he mainteined. 

He relies on the definition of ''subiect- 
= matter" siven by Scott, C. Jin Rakhma- 
bai v. Mahadeo Narayan (7) 2s “the 
series Of actsar transactions ellesrd ta 
exist giving tise to the relief claimed,” 
which is taken from O. 1, r. I. 

The circumstances in the Bombav case 
are not rarallel with those in the present 
appeal, because there the first suit was 
forejectment, which was bound to fail 
because no formal noticeto quit had Teen 
given, whilst the second was brought effer 
ofmal notice to quit had been given, 

The causeof action had clearly; there- 
fore, changed. ' 
^ he definition of srbject-matter is, 
however, useful and pertinent, 

. The Clacutta case of Gopal Chandra Baner- 
ace v. Purna Chandra Banerjee (8), which 
is also quoted, is also not similar, since 
in the first suit plaintif sought partition 
of joint property, whereasin the second 
he sought to recover joint possession, frc m 
which hehad subsequently been disposses- 
sed, on the ground of his title to a share. 
The subject-matter of the two suits was 
obviously. therefore, not identical ard Iam 
quite Unable to egree with the contention 
that the facts of the caséare on all fours 
with those now before us. To make the 
rulines cited applicable Advocate for 
plaintiffs modifies his original proposit/on 
as to the causes ‘of action in the two 
suits and now re-states the cause of action 
in the first suit as a declaration of title 
and in the second as a retütfn of money. 
This is a considerable change from the 
position previously taken. 

Accepting the definition of *'subject- 
matter" put forward as “the seriesof acts 


age? 43 Ind. Cas, 752; 42 B. t55; 20 Bom, L, R. 
2924 d, Wane, © | 
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or transactions alleged to exist giving 
tise to the relief claimed,” ithas to be 
considered whether the series of transac- 
tions in thesuit urderappeel andin the 
suit previously withdrawn is different, 

Therelief sought is undoubtedly diferent. 

In the first suit the felicf sougtt was 
merely a declaration of plaintifs’ title to 
the winnine ticket in the Sweepsteke, 
carrving with it the prize of the War Bend 
for Rs. 75.000. 

The bond was at the time still in posses- 
sion ofthe Managers of the Sweep. 

In the seccnd the relief sovoht wes tke 
War Bond or its value jlusinterest. 

The refief sought was different, becarse 
in the interval deferdants hed obtained 
possession of the bond and had cashed it. 
and divided the proceeds. Plaintifs 
cold not, however, succeed in the secord 
suit, unless the Court found, as a matter 
of fact, that their title to the ticket, ord 
cons¢quentiy the bord, was proved. 

The first suit was brought because the 
Manager of the Sweepstake declined 10 
makeover thebond to plaintiffs tl tev 
had proved their title to the wirnirs 


ticket, 


The first plaint shows that deferce: ts 
had already put ina claim to the ticlet 
tothe Meragers. 

It was plaintiffs’ case in both sujtsthet 
defendants had put in a wronefu! cela'm 
to the bond, and they sued relying cn 
tbeir title 2s owners of tbe winnire 
ticket, 

Although in the first svit plaintif: S 
asked for no consequentiel relicf. it ves 
open to them to have sved for tke bend 
or its value joining the Managers of ite 
Sweenstake as parties. 

Had they succeeded in the first suit tke 
bond wouldnot have been delivered to 
defendants and mno further spit argirst 
them would have teen neccssary. 

The addition of the consequential 
relief, which (jn theory alone) was sourhy 
in the second suit, became necessatv,” Ee- 
cause of consequences which ensred 
owing to the withdrawl and dism issal of 
the first suit. 

Iam of opinion, thetefore, that viewed 
broadly the two suits ate substantielly 
the same in nature, though eouehed in 
difGtent fofm, 


Me 


398 
HARJY MAL V. DEVI DITTA MAL; 


The efucial matter of each suit is in 
reality the title of plaintiffs to the win: 
ning ticket. If they failed to prove that 
title, neither suit could succeed. 

P'aintiffs alleged title to the ticket 
is in each suit the ultimate cause of 
action. 

Stripped of its trappings the suit now 
brought is merely the previous suit with its 
form modified appropr'ately to the change 
in citcumstances which has supervened 
consequently on the dismissal of the first 
sult, 

The series of transactions giving Tise to 
the relief claimed is identical, but a stage 
further has been reached since, and in 
consequence ofthe failure of the former 
suit, 

I do not consider it isa maintainable 
thesis that the subject-matter has chang- 
ed in its essentials, merely, because of 
the consequences of the failure of the 
former suit, 

The further relief claimed in thesecond 
suit is purely consequential; 2nd the 
fundamental basis of the suits, to slightly 
vary the words of the strict Judge, 
remains the same, 

I have no doubt that the Trial Court 
was Tight in holding that the present 
suit is barred under O, XXIII, r, x (3), 
by reason of the forme! suit and I am 
of opinion that it was precisely to cases 
of the present natute that sub-rule (3) 
wasintended to apply. 

I would dismiss the appeal with costs. 

Macgregor, J.—I agree with my learned 
brother’s conclusions on the question of 
the abatement of the appeal, on the 
erounds given by him. I am also of 
opinion that the srát was barred under 
O. XXIIT, r. 1 (3). Alikeinthe present 
suit and in the previous one, plaintiffs 
sued and defendants were sued as claimants 
to the bond, According as the question 
of title to the bond was decided One way 
or the other, plaintiffs must succeed or fail, 


“The fundamental subject matter of the 


twosuits was cleerly the same. I agree 
in the order dismissing the appeal with 


costs, 
Appeal dismissed. 
Z. K. 
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LAHORE HIGH. COURT. 
SECOND CIVI, APPEAL No. 2309 OF 1923. 
May 12, 1923. 
Present :—Mr. Justice harrison and 
Mr, Justice Zafar Ali. 
HARJT MAL—AND OTRERS— DEFENDANTS 
—APPELLANTS 
DerSHus 
DEVI DITTA MAT, AND OTHERS— 
PLAINTIFFS— RESPONDENTS, 

Civi] Procedure Code (Act V of 1908), O: 
XVIII, r. 2—Arguments, oval, not addressed- 
Written arguments put in— Judgment, validity 
Of-—Evidence Act (T of 1872), s. 114— Appeal 
Points not mentioned in judgment of Appellata 
Couri— Presumption, 

XVII! f. 2 of the Civil Procedure 
Code an option is given to the parties to argue 
their case when the evidence is concluded and 
it is forthem to decide whether they will avail 
themselves of this privilege. [p. 399, Col. 1.) 

On the date fixed for arguments in a case 
Counsel for the parties expressed their inability 
to argue the case and were given an opportunity 
to putin written arguments, which they did. 
Before writing judgment, however, the Sub- 
Judge was transferred, Counsel had oppottvnity 
to argue the case before his successor but did 
not avail themseives of it and the latter, therefore, 
pronounced Judgment without hearing Counsel: 

Held, that there was nothing illegal in the 
procedure adopted, ang the judgment was per- 
fectly valid. [p. 309, Col. 1.) 

Sher Khan v. Bahadur Shah, oy P. R. 1904; 
5 P. L. R. 1905, Mahmud Khan v. Ghazanfar Ali, 
57 Ind. Cas. 54: 2 U. P. L. R. (T..) 133; r4r P. 
I. R. 1920, distinguished. 

The presumption is that an Appellate Court 
deals with the arguments put before it and 
if the form of the judgment shows that the 
only points presented before it were those 
with which it has dealt, the only inference 
which can be drawn, especially in the absence of 
an affidavit to the contrary by the Counsel] who 
appeared before it, is that the remaining points 
were not urged and were definitely abandoned. 
[p. 399, tol, 2.) 

Second appeal from a decree of the 
Additional Judge, Lahore, dated the 
23rd May 1922, affirming that of the 
Subotdinate Judge, First Class, Lahore, 
dated the 23rd Tebruary 1020. 

Dr, G.C. Narang, Mr. Jagan Nath and 
Bakshi Tek Chand, iot the Appellants. 

Mr. Badri Das, R. B. for the Respondents, 


JUDGMENT.—Jn this second appc2l tke 
first point raised by Counsel is that the 
Senior Sub-Judge who disposed of the 
case and wrote the judgment did not 
actually hear oral arguments, although 
written arguments were before him, and 


‘reliance has been placed on Mahmud 
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Khan v. Ghaeanfar Ali (x) and Sher Khan 
v. Bahadur Shah (2) as authorities to show 
that under these circumstances the judg- 
mentis a nullity and the case must be 
remanded to the Trial Court. 

The factsate that Mr. Muhammad Shah, 
the Sub-Judge, who heard the case, fixed 
the roth of November, for arguments. 
On that date Counsel appeared and stat- 
ed that they were not ready to argue and 
asked fot an adjournment, which he did 
not allow but directed them to put in 
wiitten arguments, if they wished to do 
so. They, therefore, failed to avail them- 
selves of theopportunity given ihem to 
argue the case befote the Judge who had 
tried it. Further adjournments weregiven 
fot written arguments and these were 
finally submitted on the roth December, 
The Sub-Judge then came to the con- 
clusion that it was necessary to inspect 
the spot, though whatadvantage exactly 
was to be obtained from this inspection 
is not clear. He was transferred before 
he carried out his inspection leaving the 
judgment unwritten and on the 22rd of 
Tanuaty the parties appeared before Mr. 
Strickland, his successor, who fixed the 
5th February for inspection. Later the 
Counsel for the defendants who ere now 
the appellants, appeated before him and 
asked for an adjournment which he 
granted, He eventually carried ort the 
inspection in the presence of the part'es 
and then gave judgment. Now Sher Khan 
v. Bthadur Shah (2) is to be distinguished 
as being the case of a first appeal, and 
in Mahmud Khan v. Ghazanfar Alt (x) 
it is clear that the parties hed noop- 
pottunity to argue the case before tke 
Successor, Herethey had ample oppor- 
tunity before both Sub-Judres. In O. 
XVIII, 1. 2, an option is given to the 
parties to argue their cese when the 
evidence is concluded and it isforthem to 
decide whether they wiil avail themselves 
of this privilege. Here they were given 
a further opportunity ata later date, the 
roth November, and failed to make use of 
it. It is contended that even so they 
were entitied to au oppottunity before 


(I) 57 Ind. Cas. 34,2 U. P. L; Ri {L} 135; 
I4t P. L. R; r920. 
(2) 91. P, R, 1994; 5 P, E. Ri 1905: 
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the successor of Muhammad Shah, who 
was notin the same advantageous posi- 
tioa as he was, inasmuch es he had not 
heatd the evidence. Even so they cef- 
tainly had mote than one opportunity 
when theyanpeated before Mr. Strickland. 
It was for them to argue the case f they 
wished to do so. They did not do soand 
the only construction which can be put 
upon the events is that they deliberately 
failed toavail themselves of such oppor- 
tunity and left the case in his hands know- 
ing that the written arguments were 
before him. Under these circumstances 
we find that it was quite unnecessary for 
Mr. Strickland to attempt to insist on 
theit availing themselves of the privilege 
and indeed it would have been futile for 
him to do so, 

In the grounds of apreal various po'nts 
are raised which sre not dealt with in the 
judgment of the learned District Judge. 
There were four issues in the Tria] Corrt 
regard'ng two of which the judgment of 
the District Judzeissilent. After disposing 
of two preliminary issues which had rot 
been decided by the Trial Court, the 
Distr.ct Tud^e savs in his judgment ‘‘the 
first point fur determination is...... di 
and having dealt with this point he 
proceeds: “Lastly the objection is taken 
ess. Now, the presumption is 
that a District  Judee deals with the 
arguments put before him and if the 
form of the judgment shows clearly, as 
it dossin this case, thit the only points 
presented were those two with which he 
has dealt, the only inference which we 
can draw, mote espec’ally in the absence 
of an affidavit to the contrary by the 
Counsel who appeared before him is that 
the remain ng points were not urged and 
were definitely abandoned. 


Note,—The rest of the judgmentis not material 
for the purposes of tbis report.-—[Ed.] 


Appeal dismissed, | 
Z. K, | 
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RANGOON HIGH COURT. 
Civil, MISCELLANEOUS APPLICATION 
No. 18 or 1922. 
June 26, 1922. 

Preseni-— Sir Sydney Robinson, K7., 
Chiet Justice, and Mr. Justice Macgregor, 
S.N.SEN, RECEIVER TO THE ESTATE 
or HAJEE TAYUB, DECEASED— 
APPLICANT 
VEYSuUS 
ABD UL AZIZ TAR MAHOMED AND 
OTHERS—-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 110 
— Appeal to His Majesty in Council— Decision,” 
-meaning of. ; 

, The term “decision” in section 110 of the 
Civil Procedure Code means, ‘the decision of 
the suit by the Court, and it is not necessary 
that the. Appellate Court should also affirm 
the grounds of fact upon which the judgment 


under appeal was based. 
Where, therefore, the District Court decides 


that plaintifis are entitled to a half share in 
the properties of a certain business and the 
decision of the High Court is the same, that 
amounts to affirmation of the decision of 
the District Court and for the purposes of a 
certificate forleave to appeal to His Majesty 
in Council it is immaterial that the High 
Court comes toa different conclusion on the 
question of fact as to what the business was. 

Tassadug Rasul Khan v. Kashi Ram, 25.4. 
109; 30 I. A. 35; 5 Bom. L.R. 100; 7 C. W. N. 
177 (P. €.), followed. 

.. Nagendrabala Dasi v. Dinanath Mahish, 7o 
Ind, Cas. 933; 26 C. W. N. 651;(1923) A. I. Re 
(C.) 215, distinguished. ' , 

Application. 

Mr. Das, forthe Applicant. 

Mr. Burjorjee, ior the Respondents. 

JUDGMENT. —This is an application 
for leave to appeal to His Majesty in 
Council. 

That tha subject-matter of tle suit 
satisfies the requirements of section r*o 
of the Code of Civil Procedure as regards 
value is not disputed. 

The question that we have to decide 
is, whether the decree of this Court on 
appeal affirmed the decision of the Court 
immediately below. Ifit did, the peti- 
«ioners will have to establ’sh that the 
appeal involves some substential question 
of law. | 

Tha suit was brought, praying for an 
account of the estate of the late Hajee 
Tayub, and for possession of the seme, 
or, in the altetnative, for such share 
thereof as plaintiff are entitled to, with 


mesne profits, 
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The nlaintiffs set up fhat the business 
that had been carried on by Hajee 
Tavub was his own separate business, 
and that the immoveable properties ac- 
quired had keen paid for out of the 
profits of this business. The defend- 
ants claimed, on the other hand, that 
the business had originally been a $oint 
family tusiness @nd had remained so till 
the end. 

The learned District Judge passed a 
decree, holding that the business was 
the inint business of Haiee Tayub and 
another brother of his, Hajee Sulaiman, 
and that  Hajee Tayub’s heirs were 
entitled to a half shate of the properties 
in suit. It is to be noted that this 
decision was not in accotdance with the 
allegations of either the plaintifisor the 
defendants. 

An appeal was filed in this Court by 
the plaintiffs in respect of tle half share 
that had not been awarded to them br 
the District Court. Our decision was as 
follows :—'''The rea] question at issue is - 
whether this was a joint family busiress, 
or whether it was a partnership be- 
tween Sulaiman and Tavub, end in my 
ovinion the former is the correct deci- 
sion." We reversed the decision of the 
learned District Tadge in so far es it 
held that the business was a vartnership 
between Sulaiman and Tayub, but we 
confirmed the decree so far asit awards 
a half share in the properties. The ques- 
tion is whether, under these circumstances, 
our decree affirmed the decision of the 
Court helow. i 

In Tassndug Rasul Khan v. Kashi Ram- 
(1) their Lordships of the Privy Council 
held that the word “decision " means 
the decision of the suit by the Court, 
and further thatit was not correct to 
say that it was necessary that the 
Appellate Court should also affirm the 
erounds of fact upon which the judg- 
ment was based. The decision of the 
District Court was that the plaintiffs 
were entitled to a half share in the pro- 
perties, and the decision of this Court 
was the same, The decision was, trere- 
fore, affirmed, and for the purposes of a 


(t) 25 A. 109: "30D. A. 


ee ee 35: 5 Bom. k. R, 100; 
á 4 P 7 Fi jin š 
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certificate, we must hold that itis im- 
miteral that we came to a different 
consiusion on the question of fact as to 
wait the business was, 

We hive been referred.to the case of 
Nig:ndrabaia.Dasi v. Dinanath Mahish 


| (2). Tae'focts of that case were some- 


what pocaliar, ani the decison of their 
Lotdshipsof the Pr.vy Counc] to. which 


- I nave referred was not apparently before 


thelearaei Judges who passed that deci- 


. sion, ^ 


Next, as to waeth2r there exists in (this 
case soni» substantial question of law, it 
is urzed that the onus o* proving that 
it was nol a joint family business had 
been wrongly placed o2 the petitioners, 
It does not appear. that the onas was 
s) placed, and the decision dd not turn 
on the question of 01üs, but was a 
decision based o3 a consideration cf all 
th: evidence tenletel by both 
.We, . therefore, hold that no substantial 
qiestion of law was involved, and thet 


‘the petitioners ate nst, therefore, entitled 


. toa certificate. 


^ 


‘Lhe application is -d'smiesed with costs, 


Advocate’s fees 3 gold mohtrs. 
Applicat on dismissed, 

'" Ww. C, A, 
(2) 70 Ind, Cas. 933; 


- 26 (ef W, N. 65r; 1923) A. 
1. R. (C.) 215. 


_ PATNA HIGH COURT. 

SECOND Civit, APPEAR No. 142 OF 1923. 

Feortlary 12, 1923. 
Preeszni;— Mt. Justice Jwal: Prasad 
and Mr. Justice Adami. 

JADU NANDAN SAHAY-—APPELLANT 
VIrSHS . 
HANUMAN SAHAV-—RESPONDENT, - 

Limitation Act (IX of 1998), s. 12—Extension 

of time for appeal—Different applications for 
copies of juirmint and  decree— Application for 
copy of one document within time extended by other, 
validity of. l 
Applications for copies of the judgment and 


“tas decree must be made before the expiry of the 
‘time for filing the appealso as to obtain extension. 


of time uadersection 12 of the Limitation Act. 
Taere is, however, no obligation on the app:l- 
laat to fil: the applications at one and the same 
tim; ‘and applications made at different 
time; will entitle the appellant. to take advan- 


25 | 
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tage of the time spent to obtain copics of both 
the judgment and the dccrce. 

If the time requisite for oktainii g copy of one of 
these documents extends the ‘time cf limitation, 
thea the application made fcr obtaining copy cf 
the other document, after the time originally lixed 
for filing the app:al under the Law of | imitation 
but before the extcusion of time allowed by 
reason of the time required for cbiaining copy of 
oue of these documents expircs, will entitle the 
appellant te extension of time requir. d for obtain- 
in» copy of the other document. (p. 4.2, cul 1.) 

Selamban Chelty ^v. Ramanadhan Chelly, 4 
Ind. Cas. 301; 33 M. 256; 7 M. I, T. 29; (1910) 
M. W. N. 141; 21 M. L. J. 152, Pandharinath 
Sakharam | v. Shankar Narayan Joshi, 25 B. 
586; 3 Bom. L. R. 214 Raman Chetty v. Iadirvalu, 
8 M. L. J. x48 a.d AH Muhammad v. Nathu, 
54 Ind. Cas. 879; 163 P. R. 1919, 78 P.L. R. 
rorg; x J.-L. J. x06; relicd on. 

Sher Singh v. Pem Raj, 48 Ind. Cas. 31; 1090 
P. R. 1918; 185 P. W. R. 1918, disseited from. 

Secoad appeal. ; 

Messts, Murari Prasad ind Siya Sundar 
Bose,{or the Appellant, 

JUDGMENT .—This sppcal is reported to 
hive been fi'el out of time by one day. 


Tue tera of co days for filing 
an -appeal against the dccree ` ex- 
.pired'o1i 29th Jan:sety 1923 Lut before 


the time expired the appellant applied 
for a cody of the judgment o1 thé 17th 
Novembr 1922 en] obtaired a copy on 
the 23rd November 1922. Under sete- 
ti»n 12, clause (3) the time for filing the 
Appeal was  esMterced from the 29th 
Jan ary 1923 tothe sth of bebruaty 1923; 


‘but befo"e the ex iry of this extended 


time, the 3poelíánt made an application 


“for a copy of the decree on 31st January 


1923 and obtain.d a copy on tke same date, 
Unier clause (2) of section 12 hə was 
entitled to add one day more to the tire 
within which he was require! to file his 


appeal. Addiag tli; one day to the sth 


of February wthin which ke could file 
the anpeal by f-ason of the extension — 
allowed to himunder clause (3) of section 
I2, he was en'itled to file the eppeal on 
tie 6th February 19:3 and he did file the 
apelon that day. "Therefore, the appeal 
wis filed within time. 

No doubt, an application for copies of, 
the judgment and the decree must be 
made before the expiry of the time for 
filing an appeel. There is, however, no 
obligation imposed upon an appellant to 
file applications for copies of judgment 
and decree at one and the seme time 


* 
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and; therefore, he can make his applica- 
- tions tor copies at different times, It 
seems to be settled by authorities that 
the, applications made at different times 
wil entitle the appellant to takeadvan- 
tage of the time occupied in obtaining 
copies ot both judgment and decrece. 
Now, if the time requisite for obtaining 
copy ufone of these documents extends 
the time of limitation, then the spplica- 
tion madefor obtaining copy of the other 
document after the time originally 
fixed for filing an appealunder the Law 
of limitation but before the extension 
of time allowed by reason of the: time 
required for obtaining copy of one of 
these documents, expires will entitle the ap- 
pellant to extension of time required for 
obtaining copy of the other document. 
The Madras and the Bombay High Courts 
so far as the rulings have been placed 
before us, appear to be unanimous 
upon, the point: viae Selamban Cheliy v. 
Ramanadhan Chetty (1), Pandharinath 
_ Sakharam v. Shankar Narayan Joshi (2)and 
Raman Chetty v. Kadirvalu (3). The Oudh 
Court in Din Dayal v. Rameshar (4) 
seems also to be of the same view. 
“There was a difference of opinion in the 
Punjab High Court. That Court in Sher 
Singh v. Pem Raj (5) took a contrary 
view basel appeleutly. upon the view 
that ap lications ior copies of judgment 
and decree must be simultaneously mace 


and not at different times, ‘Ihe Court 
however, changed its view laterly in 
Ali Muhammad v. Nathu(6), This Court 


inthe case of Debi Charan Lal v. Sheikh 
Mehdi Hussar (7) took the view that it 
is not essential, that applications for 
copies: of judgment and decree should 
be made simul taneously and the time 
` teken in obtaining copies of 
documents, thuu h applicattuns for each 
were made at different times, wasallowed 
(x) 4 Ind. Cas. 301; 33 M. 256; 7 M. L. T. 
29; (1910) M. W. N. 141; 21 M. L. J. 152. 
2) 25 B. 586; 3 Bom. Le R. 244. 
8 M. L. J. 148. 
28 Ind. Cas. 366; 18 O. C. 74; 2 O. L. J. 


48 Ind. Cas. gr; 100 P. R. 1918; 185 P. 
W. R. 1918. 
- (6) 54 Ind. Cas. 879; 163 P. R. 
W.R.IQr9; 1. I, lr. J. 106. 

(7). 35 Ind. Cas. 088; 20 C. W, N. 1303; I P. 
L. J. 485 1i P. Il. Wi ang. 


1919; 78 P 


both tile. 
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to be excluded in computing the perlod 
of limitation. It seems that in that 
case {he decree was passed on 27th Septem- . 
bet.1913 by the Munsif, it was prepared 
end signed on that very day. The 
annual vacation Degan on the following 
morning and the Court reopened on 
November ist. Ordinarily the appeal 
should have been filed before the District 
Judge after the re-opening of the Court, 
or an application for copies” of the 
judgment and decree should. have been 
made oa that day in order to enable 
the appellant to file his appeal after 
obtaining . copies of the judgment and 
the decree, but the application for .copy 
of the judzmeut was made on the 3rd of 
November ang for copy of the decree on 
the 313th November. The  epptiications' 
were made after the expiry of the time 
for filing the appeal yet the appeal was 
held to have been filed within time and 
the appellant was entitled to take ed- 
vantage of the vacation as well as of. 
the time required in Obtaining the copies 
of the judgment and the decree. The 
point in question in the present cose was 
not directly decided in that case, but tle 
dates given above will show that the 
decision of the case helps the contention 
of the appellant. - - 

Apart from both the dec'sons, we are 
of opinion that under true construction 
of clauses (4) and (;)of section 12, the. 
contention of the appellant must succeed 
and the appeal filed must be held to be 
within time. 


N.H. Appeal admitted, - 


maang ee Pme 


- RANGOON HIGH COURT. 
SPECIAL SECOND CIVIL APPEAL No, 238 
i Or 1923. 

June 15, 1923. 
Presents-——Mr, Justice Duckworth. 
SAW HLA AUNG—APPELLANT 

i VErSusS 
MA MA .NYO— RESPONDENT. 
Execution of decree—Decree against ` husband— 
Sale of properiy belonging jointly to husband and 
wife—Suit for declaration by wife, maintainabiliy 


| Ofm Estopped, 
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A suit brought against a Burmcse husband on 
the basis of'a pro-note executed by him in respect 
of money borrowed by him forthe Eencfitof himself. 

_and his wife, was decrecd, and in execution of the 
decree à house belonging jointly to the judgment- 
debtor and his wife.was sold. The wife thereupon 
brought a'suit for a declaration that half the howe 
belonged to her: 

Held, (1) that the decree being against the hus- 
band only, his right, title and interest in the 
house alone weresold and passed to the purchaser; 

(2) that the plaintiff was not estopped from 
claiming half the house and her suit was, therc- 
fore, entitled to succeed.. Y 


Appeal against a decree Of the District : 


Court, Akyab, in Civil Appeal No. 33 
of 1922, MP 
' Mr. Ba Tn, for the Appellant. 
. Mr. Kyaw U, fot the Respondent. 
JUDGMENT.—There is nothing to shcw 
that the respondent, ` Ma Ma Nyo, took 
-any part in the loan to her husbard, 
.Pan Tha U, and it is admitted that 
she was not made a party to the suit 
by the creditor, It w.s in execution of 


a decree passed against Pan .Tha U -> 


alone that the house and site in ques- 
tion were sold by the Court, Clearly 
only Pan Tha U's rizht, title, and in- 
terest, were sold to the appellant. There 
is no ground for holding that Ma Ma 
Nyo is estopped from claiming, under 
Buddhist’ Law, her share in the prop- 
. erty, as being the joint property of 
. herself and hor husband, Pan Tha U. She 


his merely stood by, as she has a perfect 


. right to do. 


There is nothing to show that. in. 


taking the loan, Pan Tha U was in any 
sense her agent. .I indorse the remarks 
` of Burgess, J. C., in Ma Me v Maung 
Gyt (rj anl the Banch dec'son ia the 
isa Of Mung Po Tha v. Maung- Shan 
Gy? (1). The case of Ma Sein v Muthu- 
curbin Chetty (3), which was followed in 
Ma Nyun v. Texeira (4), is also use!ul 
for relerence, i l 
I think that there is enough o2 the 
record to show that the loan was taken 
‘for the benetit of both husband and wife, 
but the pcint, which is the kernel ot 
ths case is thit respondent was no party 


* 
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to the sut on the pro-note evidencing 
th: loan and no decree was passed against 
her, 
It is not disputed that the property 
was joint, 

The cise was cotrectiy decided in the 
District Court, and accordingly 1 d'smiss 
the appeal with costs, confirming the 
lower Appellate Court's decree. 

Appeal dismissed, ` 


Z. K.. 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE NO. 89 
OF 109260, 
Ji ne 14, 1923. 
P esznt-—Mr., Justice Des and 
Mr. Justice Tos‘cr, 
Messrs. LINTON MOLESWORTH & Co. 
LIMIEED —DEFENDANTS—APPRELLAN'S 
DUIS 
JAGGANNATH SUPAKAR AND OTHERS 
—PLAINTIFFS AND BISWA NATH 
GORAIN AND OT2ERS—DEFENDANTS— 


RESPONDENTS, 
. Construction of document — Leasc—Descrip- 
tion by boundaries — Erroneous statement as to 


area, effect of—Landlord | and tenant—Dispite 
about boundaries of demised land—Tenant whether 
may rely on landlord's transaction with third 
party. « ; 

Waere a dced contains an adequate and suf- 
cient defiuition of the property which it was 
intended to -pass,.any erroneous statement in 
it as to the dim-nsienS or quantity of the pro- 
DIY ME not vitiate the description, [P= 495, 
col. 2. AP 

Wnen the opcrative part of a lcase docs not 
give*the area of the land deni/'sed but gives 
the boundarics only, although in the schedule 
attached to the document the area of the de- 
mised land is mentioned by guess, there is one 
description of the land demised and only one 
and tnat is the description by the boundaries. 
[p. 405, col. 2. 

In an ordinary action between a landlord and 
the tenant, itis not open to the latter to rely 
upon a subsequent transaction between his lessor 
and a taird party and raise a defence which would 
have the effect of impzrilling the identity of 
the boundarics of the demised land which it 
was his clear duty to preserve. [Dp 407, col. 2.] 

Appcel.rom a decision of the Subordi- 


Du:nbzd, dated the 12th 
Janu ary 1920, j 
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Messrs, P. K. Sen, S. N. Boseand Subai 
Chandra Mazumdar, forthe Appellants, 

Messrs, S. M. Mullick, B. N. Miter, 
N. C, Rai and P, C. Rat,forthe Respond- 


ents, 
. JUDGMENT. 

Das, J.—T he main questonin this appeal 
turns uponthe construction of an under- 
ground lease granted by the pleintifis io 
- Messrs. Linton Molesworth & Co., Ltd,, on 
the 1614h August 1912, In order to under- 
stand the lease,it is necessary to refer 
-to an earlier lease dated the 25th August 
1892 granted by the plaintiffs to defendants 
Nos. 3—17, who ma y be conveniently referr- 
edtoas the Gorains, That lease was in res- 
pect of theenire Mouza Swardih with the 
exception of one pond and homestead 
land measuring 3 bighas. It is admitted 
that the pond excepted out of the lease 
of 1892 was notin existence at the date 

of thelease, and that neither its area nor 
. its geographical position is indicated in 
the lease of 1892. Nor is there any in 
dication in the lease as to the situation 
of the 3 bighas of homestead land. 
The lease in favour of Messrs. Linton 
Molesworth & Co. Ltd., was in respect of 
that portion of Mouza Swardih which was 
expressly excepted outof thelease of 1892; 
and the critical question in this appeal is 
whether the disputed land lies within 
the block that was demised to the Gorains 
in 1892 or whether it lies within that 
portion of the mouza which was express- 
ly excepted out of the lease of 1892 and 
expressly demised to Messrs, Linton Moles- 
worth & Co, Ltd. in r912. It may be men- 
tioned that, at the date of their lease, 
Messrs. Linton Molesworth and Co., were 


in possession of the leasehold interest ` 


of the Gorainsas their managing agents 
and that sometime in 1916 they took a 
sub-lease of thatiaterest from the Gorains, 
Massts. Linton Molesworth & Go. ,areaccord- 
ingly in possession of the underground 
tights of theentire mouza Swardihas to a 
portion under thelease o^ the r6th August 
r912 and as to the other portion under 
their sublease of rgr6. It^appears that 
the terms of their lease are more onerous 
. than the terms of the sub-lease and it 


‘isin.portant for them to establish that the | 


- disputedland lies, not within thearea that 
was excepted out of the lease of 1892, but 
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within the block that was expressly demised 
by the plaintiffs to the Gorains in 1892. 
Thesuit was for recovery of commission 
at therate agreed, on the coal raised by 
the defendant Company, on the footing 
that the disputed land from which the 
coal has beenraised is within the block 
of land that was demised tothe defendant’ 
Company in 1912. Tae substantial defence 
is-that theland démised tothe defendant 
Company comprises an area of 13 lighas 
and that the disputed lend does not form 
pait of the land demised to them in 1912, 
but that itforms part of the land which 
was demised to the Gorains in 1892, ‘The 
learned Subordinate Judge has found 
in favour of the plaintiffs and has given 
them a decree for Rs. 23,607. 

I have said thatthe lend excepted out 
of the lease of 1892, that whichiorms the 
subject-matter of the lease in favour of 
Messrs. Jjinton Molesworth and Co., 
was notinany way identified in the lease 
of 1892; but the lease in favour of Messrs. 
Tinton Moleswoithand Co. is perfectly clear. 
After describing the lend excepted out of 
thelease of 1892 as consisting of a burd 
knownas bavabund amounting to 10 bighas 
and homestead land amounting to three 
bighas, that is inall 13 bighas by guess, 
and known as east Swardih, the document 
proceeds to make a setíloment infavour . 
of Messrs. Linton Molesworth and Co., 
of taeentire land known as East Swardih 
and described inthe schedule to the lease 
of Messrs. Linton Molesworth & Co, Itd. 
The schedule is in these terms: “The 
entire land known as Ecst Swardih whose 
area is X3 bighasand wnose boundaries are 
the following:— i 

" Bast.......... Sutikdih Colliery, 

North........Biidge and Road. 
Wést......Mine No, rr of Swardih, 
Soutn......Llhe fete land of Malik 
grantees of the ka buliyae. 

Stop, ing herefora mos ent, it willaprear 
that tlough the block of land excepted 
out of the lease of 1892 was not sufficiently 
descrired in thet lease, its ectuel situation 
wos knownto tke parties and it was certain- ` 
ly known to Messrs. Linton Molesworth 
& Co., who, at the date oi their lease, were 
actuelly carrying onthe mining operation 
on the land demised in 1892 to the 
Gorains as their managing agents. In 
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their kabultyat which they executed 
infavour of tue plaintiffs, taey discribed 
tuat block of land as East Swardih, and es 
lying within certain fixed boundaries. 
One of these boundaries is mine No. II 
of Swardih which Messrs. Linton Moles- 
worth & Co., were actually working es the 
managing agents of toa Gorains, Tanoe 
other boundary is Sutikdih Colliery, by 
no means a negligible thing for those 
who were not strangers to the locality, 
and by their Rabultyat Messrs, Tinton 
Molesworth & Co., described the entire 
block of land between their own mine No, 11 
and Sutikdin Colliery bounded on the 
north by the bridge andtberoad and on 
the South by certain jote lands as Kast 
Swardih and as having been expressly 
excepted out of the lease of 1592. 
It willbe noticed thatthe area of the 
land demised to Messrs.Linton Molesworth 
& (Co, is given by guess;but that the actual 
demise is expressly of the entire land 
known as Hast Swardih and described inthe 
schedule at the foot of lerse. The 
Commissioner has found thetthe disputed 
land lies witain the boundaries given 
in the schedule of Messrs. Linton Moles- 
worth & Co’s,, lease and tnetíhe area of 
that land is 4x bighas r3 coitas and 
53 gandas, ` 
Now the important question in this 
appeal is whether the lease was of 73 big- 
has of land situate within certein bound- 
aries mentioned in the lease or whether 
the lease was of the entire block of lerd 
within the bounderies givenat the foot 
of the lease. I confess that itis quite 
impossible to arrive at any conclusion 
other than taatot which the learned Sub- 
ordinate Judge hasarrived. The operative 
part of theleese does not give the area 
of the demisedland; but expressly states 
that the lease is of theentire land known 
as East Swardih and described in the 
schedule below. It was quite true that the 
schedule gives the area of the demised 
land: but when the schedule is read to- 
gether with the recital in the lease, 
' itis perfectly clear that thearea mentioned 
inthe schedule is by guess and is purely 
conjectural, It follows, therefore, that the 
description of theland demised by acreage 
is confessedly conjectural ; and where 
this is so, it is impossible to look upon 


sucha description as actually in conflict 
with the description by boundaries. It 


. is well-established that where a deed con- 


tains anadequate andsufficient definition 
of the property which it was intended 
to pass, any erroneous statement 
contained in it as to the dimension Or 
quantity of the property will not vitiate 
the description, ‘the question is whethe 
the description of the propeity by its 
acreage can be regarded as an unirue 
statement, In my opinion these is in this 
lease one description and one only of ihe 
jand demised and that description is the 
despeiiption by the boundaries. No 
doubt the area of the demised land is 
mentioned by guess; but the description ot 
orea could not beregarded as description of 
the property demisedsince it was confessed- 
ly conjectural. If I had to decide thecace 


onthe construction of the lease of 1912. 


I would have no hesitation whatever in 
agreeing withthe decision of the learned 
Subordinate Judge.  . 

But then itis argued on behalf of Messrs. 
Linton ` Molesworth and Co., Ltd., by 
Mr, P. K. Sen, that having regard to what 
has subsequently taken place we ought 
to hold thet the description of area in his 
lease was the dominant description 
and that in that view we ought 
to dismiss the plaintifs’ suit, Nox the 
cireumstarces upon which Mi. Sen 1elies 
ate these. In 1916 a suit was instituted 
by the Gorains, Messrs. Linton Molesworth 
and Co. and tne present plaintits, cited 
as defendants Nos. 2 to 8 in thet suit. 
The Gorains peing under the apprehension 
that the present plaintifis as drahmotiordars 
ot tenure holders had no title to convey in 
regatdto the underground rights of the 
mauza took a settlement of the underg- 
round rights of the entire mauze {rom the 
Zemindar,and sued to have it declared 
that the present pleiutif's-delerdarts Nos. 
2to8 inthat suit, hed no right whatever 
to make a settlement of the underground 
tights of East Swardih with Messrs. 1 in- 
ton Molesworth & Co. It will be remembered 
tnat Messrs. Linton Molesworth & Co., 
were working the Swardih Colliery belong- 
ing to the Gorains as theit managing 
agents, and they sought ə declaration 
in their suit to the effect that Messts, 
Linton Molesworth & Co., were actually in. 
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possession of East Swardih, not under any 
lease thet may have been granted to them 
“by the present ple intifis, for tnat lease we 
wholly inoperative, having heen era nied 
by persons without title, but as their me- 
naging agents and on their behalf, They 
entered the supject matter of the Jease 
of Messrs. Linton Moleswortb & Co., iu 
schedule (ga) of their pleint and they des- 
cribed the property in tnese words:—“Tne 
entireland knownas East Swardih; tne area 
of whichis about 13 bigkas, and the Found- 
aries of which are thef ollowing;— 


East...... Sutiküih Colliery.: 
North......Bridge and road, 
West......Mine No. xx of Swardih. 
South......The foteland of Jagan- 


mth Supa kar and others," 


That was the suit which they filed 
in 1913. On the zoth December 1913 
thete was a compromise hetween the pre- 
sent plaintiis, defendants Nos. 2 to 8 in 


their previous suit, and tbe Goreins who: 


wara the pleintifs in that suit, Mr. r. K. 
Sen relies upou one of the terms of that 
compromise which runs as follows:—'"The 
area of the land, detailed in the schedule 


No. 3 of this petition, '" which is the same, 


. as schedule (gi) of the 11aint, "the sub-soil 
' rights of which we. have leased out to de- 
fendant No. T has been put down to be 13 
b ghasby guess in paila. The actual area 
of the said land will be determined in re- 
ference to the Revenue Survey Map, t. e., 
itis put down inthe patta that the area 
of the homestead land is three bigha sand 
that of the barabund is x» bighas, In 
fect what is shown as the area of the 
said homestead land and bund in the 
Revente Survey Map, will be determined 
as thzactuel area of the said lease-hold 
land, and we and defeudants Nos. 2 to 8 
botn patties aciee tothis,"" Nowthe ec- 
tual compromise partitioned tha lease- 
hold iatetest of Messrs, Linton Mojeswoith 
& Co., between the present plaintihs and 
tne Gorai ins, and provided thet the present 
plaintiks will he eatitlod to two-fifths 
of that interest and that the Gorains will 
be entitled to three-fifths of that interest; 
and whit is remarkahle is that schedule 
3 of the swlehnama whichis the scaedule 
‘the land demised by the plaintiffs to 
Messrs, Tinton Molesworth & Ço., on the 


16th August 1912 is described. follows: a 
“The entire land known ss East $werdih 


s whose aren is I3 bighis by guess, and 


whose bounde ries are the f ollowing = 
Hzst......Sutikdih Colliery. 
North......Bridge and road. 
West......Mine No, rz of Swardih, 
South..... .Joteland of Jaganneth 
Supaker ond others. 
Mr, Sen’s contentou is this:— "It is im- 
possible to understand my ieese unless 
you consid.r tke lease of r&92.becatse 
my.leese is in respect of that portion 
of theland which was expressly excepted 
out of the lease of 1802" 2 nd then he argues 
tnatit is impossiole to understand what’ was | 
actually excepted out of the lease of 1892 
unless you haverégard to the compromise 
of tle2otn December 1913, And he con- 
tends that if the terms of the sulehnama 
be ta ken into consideration, it will be found 


“that whet. was excepted out of the lease 


of 1892 was a pond and certain homestead ` 
lendasshowhinthe Revenue “Survey Map. 
In my opinion, the argument does not de- 
serve any success, In tne first place, . 
although the ba Tabu nd, that is to say, the 
pond, is shown in the Revenue Survey - 
Mop, It is conceded that the homestead 
lands ere not delineated in the map. Ia 
other words, the land demised cannot 


be completely identified in the Revenue: 


Survey Map, and it is ridiculous 
to suppose that the demise could be on 
tnit Map. Inthe second place, though 
the sulehunams docs say that the actual. 
area of theland demised should be cal- 
culated form the Revente survey Map, 
the description of thatland in the sche- 
dale tothe sulehname which is identical 
with the description of the landin the leese 
of Mesure. Linton Molesworth & Co., shows 
conclusively that the parties Led no doubt 
whatever as tothe identity of the land, 


‘Inthe third place, ina later transaction 


between the parties into which they had 
toenler esa result of the consent decree, 
they deliberately gave ur .the plea of ha v- 
ing the area of the Ie ur demised 
calculated from the Revente Survey Map. 
Tne fifth paragraph of tne. sulehnama 
provided as follows:— 

“According to the terms of this compro: , 
mise: petition, the bond” tLat is to say 
an agreement carrying out the terms Q 
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the sulehnama “will executed — between 
botn tha parties the plaintiffs e nd defend- 
ants Nos.2 to 8 within:15 days from this 
date.” In pursuance of this express term 
the parties on the rath February 1914 
executed a document which is referred to 
as the deed of settlement: and that deed 


* 


provided as follows:— 


I. “Thatthe area o the land described. 


in the schedule below, namely, schedule 
which was intended to describe the land 
-demised by the plaintifis to Messrs, Linton 


Molesworth & Co, on the i6th August. 


I912 which has been stated to be 13 
bighasinthe paita, dated the 12th August 
1912, was put down by guess, Its area 
for the present is not determined for cer- 
tain. 'Thearea of thesaidlandis guessed 
to be 13 bighas for the present and this 
bond is execttted,- . 

2,. “That itis determined that in res- 

ect of thesub-soilaudsurface rigat onthe 
said land, described in the schedule, the 
first party have three-fifths share andthe 
second party two-fifths share, According 
to the said share, the parties shall continue 
- to be in possession and enjoyment thereof 
down to their sons, grandsons and 
representatives in succession,” 

The third paragraph of the deed of set- 
{lament provides that “the first party 
and thesecond party, that it to say, tne 
. plaintiffs in this suit and the Gorains 
agree that the first party and the second 
party shall have according to the, afore- 
‘said share whatever .interest has been 
creátzd by the aforesaid paita dated the 
16th August 10172, since the date of its 
execution; and -according to the shate 
mentioned above, the first party and the 
Second. party shall continue to hold pos- 
. session of ihe sürface and stub-soil right 
-of theland described in the schedule.” 


hase provisions inthe deed o settlement © 


make it perfectly clear that the parties 
agree to be bound by the description of 
the demised landasconteined in the sche- 
dule o that deed; and that descrip- 
tion is identical iu every respect with 
the description as contained in the lease 
of Messrs. Linton Molesworth and Co, 
Inmy opinion if itisrelevont to consider 
the sulehnuma of the ~oth December ror3, 
it ig also relevant to consider the deed 
of settlement of the 12th February 1914 


and once the terms of the deed of settle- 
ment of the i2tn February 1914 are 
examined the issue is detetmined and the 
question is solved. 

I have thought it necessaty to examine 
the subsequent transactions beiwecn tke 
plaintiffs and the Gorains for the purpose 
of removing a grievance on the part of 
Messrs, Linton Molesworth & Co., but in 
my opinion, the question does rot arise, 
Messrs. Linton Molesworth and Co., have 
been sued in this action for commission on 
the foot of the krbullyatadmittedly execut- 
ed by them, It is an ordinary ection bpe- 
tween landlord and tenant, ard, in. my 
opinion, it is not open to them to rely — 
upon a subsequent transection belween their 
lessors endathird partyandraise a defence 
whieh would . have the effect of imperil- 
ling the identity of the boundaiies which 
it was. their clear duty to preserve, But 
Mr. Sen explains tous thot Messrs, Linton 
Molesworth and Co., are not only the pleint- 
iffs’ lessees, but ihat they heve also ta ken 
a sud-lease from the Gorainsand it is also 
their dety not to imperil the title of the 
Gorairs to any portion of disputed land, 
But, in my.opinion, the defence entirely 
fails as soones the Gorains are drawn 
into the controversy, Thei  sub-leose 
is of 1916, and they are conclusively bot nd 
by the arrangement between their sub» 
lessors and the plaintiffs os disclosed in 
the deed of settlement of the roth Yenru- 
ary 1914, In my opinion their defence 
entirely fails, and tne decision of the 
learned. Subordinete Judge on this 
point must be affirmed, . 

It wes aigued by Mr, P. K. Sen thet, 
as # matter of fact, there is not an ade- 
quate and sufficient definition of the 110- 
perty by boundaries, because the bound- 
aries cs given.inthe lease of 1912 do not 
agiee withthe natural features of tnelend 
inthe locality, The Commissioner in his 
report stated ds follows :—Sclediule 
I of the plaintes shown by the 
plaintihs agrees in boundaries on the 
locality as given in the plaint and in the 
Ra buliyat executed by de enda nt No.1 dated» 
the 16th August 1912 and schedule 2 of 
the plaint isincluded within sctedule x 
as willappearfrom the map ‘The defend- 
ants show tne lend included witnin 3, 
x, y, 15, 16, culvert, 1, 2, 3, to ba the land 
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of schedule No.r but this does not tally 
in boundary on the locality for in this 
plot we do not get on theeest the “Sutikdih 
Colliery’? and on the south the “khas 
paddy lands of the plointitisas will te 
clear from the map, Now the Commissioner 
was examined on behalf of Messrs, Lin- 
ton Molesworth anc Co, It was not suggest- 
ed to him that his report on this importo nt 
topic is erroneous and that the map as 
drawn by him does not support tbestate- 
nent made by him inthethird paragraph 
of his report, Ir my opinion it is impossi- 
ble for this Court to entertain an argu- 
ment of this mature since no opportunity 
was given to the Commissioner to explain 
the matter inthe witness-box, 

Lastly, it has been contended that the 
plaintilis are estopped {from disputing tLat 
the acreage isthe domine nt description ia 
the lease or that the area isto be determin- 
ed by referencetothe Revenue Survey Ma p. 
The ergument again is founded upon the 
sulehnama of the 2oth December 1973. 
In my opinion the argument is an unsub- 
stantial one. There is no representation 
“in tnis transaction by the plaintiffs 
andcertainly none that was intended to 
mislead Messrs. Linton  Moleworth & 
Co., and to induce them to change their 
position to their detriment, The state- 
. ment contained inthe first paragraph of 
the sulehnamais as much the statement 
of the Gorains as the statement of the 
plaintifs, and the actuel truth was known 
-to both the paries and estoppel ca nnot possi- 
blyarise Apart from any other consider- 
ation, Messrs. Linton Moleswortn & Co., 
actually took tnesub-lease of tke interest 
of the Gorains aftr the real position 


was m de perfectly clear by the deed of: 


settlement of the 12th February rors. 
No reasoa is given by Messrs. Linton 
Molesworth & Co., who should have ected 
upon the sulehnama of the 20th 
` December I91%3 rather than on the 
deed of settlement of the 12th bebruary 
TOLA, ; 
Thee is,in my opinion, nothing atall 
in the argument as to estoppel. 

In the result I would dismiss the 
appeal with costs. 

Foster, ¢.—I atree. 
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LOWER BURMA CHIEF COURT. 
CIVIL, MISCELLANEOUS APPLICATION NO, 23 
: OF 1922, 

August 15, 1927. 
Present:— Sir Sydney Robinson, KI; 
Chief Judge, and Mr. Justice Duckworth. 
V. E. R. M. V. E, RAMANATHAN 
CHNITY AND OTHERS—AFPLICANTS 
UCT 8S 
V.E. R. M. N. R. RAMANATHAN CHETI Y 
alias SOMASUNDRAM CHETIY 

“AND ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 22, 
23—1rTansjer of suti—" Subordinate,” meaning cf 
p M dis Side, whether subordinate to Attellate 

ide. 

Secticn 22 cf the Civil Procedure Cede desls ` 
with al Courts in whichsuits may be instituted 
including the Original Siče cf a High Crurt, 
[p. 4€¢, cel. 1.] l 

Tle werd “sutcidinate’” jn recticn 23 (3) cf 
the Civil Irecedure Cede refirs merely to fub- 
crdinaticn in the serse that appeals lie from 
one Conit to the cther, alibough the Ccurt mey 
not be a subordinate Ccurt fcr. acministritive 
putrpores. [p. 409, col. 2.] " 

lt is difficult to hold that a Cort whore 
decrecs ard cidiers are liable lo Le reversed cn 
appes] js nct subordinate to ite Court which 
has the jurisdiction to  zever:eits Cecisicns. 
[p. 469, Col. 2.] l ; 

For edministrative purperes the Cilgiral Sige 
oí a High Ccurt is not si.toidinate to tie 
Appellate Side but for tke purpcses cf appeals 
it is subordinate, using tlat expression in its 
«crdinary rense ang withcut any rcfercnee io 
its technical subcotdinaticn in tke serse cf its 
being a Court of alcwer grade. [i . 409, ccl. 2.] 

The Appellate Side of a High Ccuit kas, 
thtrefore, power to crcer the transfer of a case 
pending on the Original Side. [p. 409, col, 2.) 

Mr. Burjorjee, for the Applicants. 

Messrs. Das and Chari, {orike Respond- 


ents. 


. JUDGMENT.—Mr. Dzs ris a 4re- 
liminary objection to the hezring of {kis 
application fir transfer. He urges thet 
the suit having been filed in the Origin: | 
Side of th’s Court there is no Court to 
whch ihat Court is ''subordraáte " ard 
therefore no Court fo which such zn 
application cen be mede or wlich 
has power to pass en crder of transfer. 
Th’s involves a decsion zs to what ig 
the meaning to be assigned to the ex- 
pression ''subordineie" in sub-elause 3 
of section 23 of the Code of Civil Pro- 
cedure, 

Secton 22 dels with ihe powcr to 
trcgs/er cases and it deals with cll Courts 
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in which suits may be instituted. "There 
is'nothing in this section to suggestthat 
it was not intended to and does not 
apply to the Original Side of a High Court, 
Presumably it does so apply but weare 
asked to hold thit as there exsts no 
Court which can exercise the power of 
transfer it must be Leld that section 22 
does not apply to the Original Side of a 
' High Court, It may be that on a certain 
reading of section 23 (3) that sub clause 
would not govern this case, Lut inasmuch 
as we can find no ground for limiting the 
purview of s-ctiun 22 or for assuming 
that it was intended that suits instituted 
on the Origin Side of a High Court 
should never be transferable under any 
circumstances we Must consider what is 
the meaning to be asSigned to sub-clause 3, 
and if it is possible to assign a  mean- 
ing thet would allow transfer without 
any strain‘ng of the language used we 
should assign that meaning. What then 
is the featute which determ'nes the Court 
to which an application for transfer should 
be made? In sub-sections (I) and (2) 


- - of sect on 23 wa. find the application is 


to be made to the Appellate Court, that 
is the Court to which ordinarily appeals 
will lie from the. Court in which the 
suit, or one of them, has been filed. 
. Where the Appellate Courts are different 

then it hasto be made-to the Higt Court 
and lastly where the H'gh Courts are 
different then to the High Court within the 


local limits of whose jursd/ction tle Court | 


in whch the suit is brought is situate. 
There is nothing to. show that in the case 
of a suit brought in the Original Side 
of a High Court any different rile is to 
be applied, 

But it has been urged that the Jucge 
sitting on the Original Side is “a Judge 
of tLe High Court, trat the Appellate 
Side is not a different Court and that 
the Judge on the Original Side is in no 
way subordinate to the. Judges sitting 
onthe Appellate Side. ‘That is quite 
true, It is puinted out that this Court 
has held that the Appell..te Side cannot 
interfere in revision with a decision 
of the Origiml Side because it is 
not a subordinate Court. That again 
is perfectly true. But we are now 
dealing with the question of transfer 
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and we find that the deciding factor is 
whether appeals liefrom tke Court in 
which the suit is brought. For adminis- 
trative purposes the Original Side is not 
subordinate to tke Appellate Side but fcr 
tke purposes of appeals. it is subordinate, 
using that expression in its ordinary sence 
and without any reference to  techiicel 
subordination in the sense of its Being 
a Court of a lower grade. In ordinary 
parlance we find itimpossible to hold that a 
Court whose decrees and ordersare liable to 
be reversed on appeal is notsubordinate to 
the Court which has the jurisdiction to 
reverse Its decisions, 

Finding then that section 22 deals with 
all Courts in which a suit may be brought; 
finding that tke determining factor is 
whether appeals 1ie,to the Courtin which 
the application is made; finding that we 
can properly interpret ''subordinate '' for 
the purposes of transfer as referring 
merely to subordination in the sense that 
appeals lie, even though the Court may 
not be a subordinate Court for adminis- 
trative purj oses, we are of opinion ikat 
the present application lies and that we 
have jurisdiction todeal with it if a suit- 
able case is Made out for ordeting a 
transfer. 


Note,—-The test of the judgment is not material 
for the purposes of this Report—[ Ed.) 


A phplicaticn allewed, 
ZR, 
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LAHORE HIGH COURT. 
LETTERS PATENT APFEAI No, 193 OF 1922, 
; May 21, 1923. 
Present;—Six Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Martineau, 
Bhagat GOBIND DAS AND OTHERS— 
' DEFENDANTS—APPELLANTS 
VEYSUS 
RUPKISHORE AND OTHERS—-PLAINTIFES 
— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 177 
—Limttation and Code of Civil Procedure 
(Amendment) Act (XXVI of 1920), 5. 2— 
Appeal—Death of vespondent—Application to 
bring legal representatives on record-—Ltinitation 
— Evidence Aci (I of 1872}; s. 78 (2)— Aci 
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published in Gazetie, whether | authentic — Inter- 
pretation of Statutes — Intention of Legislature. 


` The period of six months for an application 
, under the Coce of Civil Procedure to have the 
legal repre:entative of a deceased defendant or 


of a deceased respondent made a party, as 


presctibed by Art. 177 of the Furst Schedule 
to the Limitation Act has not been reduced to 
ninety days by anything -contained in section 2 
of the Limitation and Code cf Civil Procedure 
(Amendment) Act of 1920. [p. 412, col. 2.] 

The text of an .Imperial Act as published 
in the Gazette of India must be taken to Le the 
authorised text of the Act,  [p. 411, col. 2.] 

In interpieting a Statute it is not for the Court 
-to speculate as to.the intention cf the Legislature 
if thatintention has not been Carricd into effect 
by the language used. [p. 412, col. r.] 


Letters Patent Appeal against the judg- 
ment of Mr. Justice. Harrison, . dated the. 
3rd July 1922, reported as 69 Ind. Cas. 


Bakhshi Tek Chand, Messrs. Sardha 


Ram and Fakir Chand, forthe Appellants. . 


, Sardar Dalip Singh, Messrs. Piate Lal 
and Kanwar Narain, for the Respondents. 


JUDGMENT.— The question of lew, upon 
which we are invited to express cur 
opinion in this case, is whetber the period 
of six months for an application under 
the Code of Civil Procedure to have the 
legal representative ofa deceased deferd- 
ant or of a deceased respondent made a 
party, as prescribed by Art. 177 of ‘the 
First Schedule to the Indian Limitation 
Act, IX of 1908, has been reduced to 9o 
days. Now, section 2 of the Indian Limi- 
tation and. Code of Civil Procedure 
(Amendment) Act, XXVI of 1920, provides 
thatinthe third division of the First Sche- 
dule to the Indian Limitation Act, 1908, 
in Arts. 176, "158 and 179 for the word 
"' Ditto" in the second column the words 
fninety days,” .' sx. months" and 


“ ninety days," respectively, skell be sub-~ 


stituted.. It will. be observed that this 
section deals directly with only 
. three Articles, namely,. 176, 178 and 179, 
and makes no reference to Arti 177 
with which we are concerned in the present 
case. It is. beyond dispute that the period 
of six months as originally prescribed by 
Art, 176 has now been. reduced to go 
days, and the question for determination: 
is whether. this amendment of Art, 176 
. has resülted in a corresponding amend- 


-— 


ment of Art. 157 wh’ch immediately - 


“follows the amended Article. < 


In order tu answerthe quest’on we must 
turn to the Indian Limitation Act of 1008 
as passed by the Leg slature and find out 
the exact word or words used in the 
second column relating to Art. 177. 
Now, the aforesaid Act, was published in 
the Gazejte of India in August 1908, and 
the First Schedule is so printed that, while 


‘Arts, 175 and 176 along - with 


certain Articles preceding them. appear: 
On one page, Arts. 1775, 178 and a 
few otber Articles appear on: the succeed- 
ing page; and the period of lim'tation 
under these Articles is indicated in the 
following manner.— 


Page 190, 

175. Hor payment of Six months The date of 
the amount of a ' the decree, 
deerce by instal- E = 

‘ ments. 

176. UnderthesameCode Ditto The dale oł 
to have the legal . the death of . 
representative of the deceascd 
a Geceated plaint- ` plaintiff o£ 
iff or cf a ceccas- ; appelant, 
ed appt llant made : 
a party, à 

Page x91. - 

177. Under the same Six months The date of 
Code to have the the death of 
kgal représenta- the deceased 
tive cf a deccased | defendant or 
dcfencant cr of a - respondent, 


Geceascd respound- 
ent made a party, 


178. Under the same Ditto ‘The date of 
Ccde for the filing the award. 
-in Court cf an 
^ award in a cuit 
inadein any matter 
referred to erb.tra- 
tion by crdcr of 
the Court, or of an 
award made in any 
malter referred to 
aibitration  with- 
out the inteiven- > : E 
tion ofa Cairt. . 


This is undoubtedly the authorised ` text 
of the Act printed by order ol Government, 
and itis clear that the words “six months” 
which occur opposite Art, 177, have not been 
modified, either directly or indirectly, by 


Ph d 


= 
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anything contained in the Amending Act 
-of 1920. 

Our attention has, however, been invited 
' to the text of the act, as printed in the 
Untepealed General Acts of tie Governor- 
General in Council (1g09 Edition) 
niso to tke 1908 and 1909 Edition of 
the Act publishedin book fotm under 
the heading:— 


"GOVERNMENT OF INDIA ` 
LEGISLATIVE DEPARTMENT.” 
In all these books Arts. 175 to 178 
all appear on the same page, and the 
piriod of limitation under th-se Articles 
is dasaribadl in the following manu:r.— 
175. Furpayinent of the Six months The date 


amount of a 
decree by instal- 


of 
the decree, 


ments. ; 

176. Under . tie same Ditto The date of 
Codeto lave the the death of 
legal tepresenta-- the deceased 
tive ofa deceaced plaintiff of 
plaintiff or of a app lant. 
deceased appel- 
lant made a party 

177. Under the same Ditto The date cf 
Code to have the the death 
legal tepre.enta- of tke de- 
iive of a d-ccancd ceased de- 
defendant or of a fendant or 
deceased rcspor.d-- respondent. 
ent made a party, | 

178. Under ihe same Ditto The dat: of 


Code forthe filing 
in Court of an 
award ina suif, 
‘made in any 
matter referred to 
atbitration by 
order of the Court 
ot of an award 
made in any 
matterreferredto 
arbitration with- 
out the interven- 
tion of a Court. 


the award, 


On the other hand, we find that in the 
1910 Fidition of the Act the aforesaid 
Articles are printed in the sameway asin the 

: Gaaeti2 of India, and that the words 
"six months" occur opposite Art. 177. 

. In view of the coníusion created by 
the various copies óf the Indian Limita- 
tion Act, 1908, referred to above, it is 
necessary to decide which text of the Act 
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should be consulted in ordefto detetmine 
the controversy aS to whether the Act, 
as it emerged from the Legislative Council; 
contained the expression “Ditto” or; 
ihe words “six months" opposite 
Art. 177. Now section 18 of the Indian 
Councils Act, 186r (24 & 25 Vict. c. 67), 
wh/ch was in force at the time wlfen the 
Indian Limitation Act of 1908 was passed, 
authorised the Goverror- General in Courcil 


-to make rules prescribing ("ter alia, the 


mode of promulgation and authentication 
of the laws madeby the Council, and one 
of the rules framed under this section pro- 
vides that;— 

“When a bili is passed by the Council; 
a copy thereof shall be signed by the 


. President, and, when the Governor- Ger. eral 


has declared his assent thereto, such 
copy shall be signed by the Governor- 
General,and the Bill shall be published 
as soon as possible in the official Gazettes 
under the signature of the Secretary, as 
an Act of the Govetnor-General in Council. 
Such publication shall be made in tte 
Gazetie of India in Xnglish....,.,......" 

(Vide General Statutory Rules and 
Orders, Volume I, I9r5 Edition, page Is, 
tule 34). It was in accordance with this 
tule that the Limitation Act was published 
inthe Gazette of India, and under sub- 
section (2) of section 78 of the Indian 
Evidence Act the text as published 
in the Gazette must be taken to be 
the authorised text of the Act. The books 
containing the Act, which have been relied 
upou by thelearned Vakilfor the appellants, 
do not purport to have beenprinted by order 
of Government and cannot be used under 
the aforesaid sub-section for the purpose 
of proving the provisions of the Indian 
Limitation Act as passed by the Legis- 
lature, à 

It is possible, nay probable, that tke 
draftsman ol the Amending Act of 1920 
had before him a copy of the Indian Limi- 
tation Act in which Arts. 175 to 178 
were all printed on the same page, and 
he accofdingly thought that when the 
period of limitation tnder Att, 176 
was altered to 9o days, the word ‘Ditto 


‘opposite Art, 177, which existed in kis 


copy of the Act, would be regarded as 
equivalent to 99 days, and that the 
retention of that word would aut omatically 
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reduce the period 
Art. 177. It is not, however, for the 
Court to speculate as fo the intention 
of the Legislature if that intention has 
not been eitriedinto effect by the language 
used, As pointed out by Maxwell in his 
book on the Interpretation of Statutes 
6th Edition, at page 10, when the words 
admit of but one meaning :— 

“A Court is.not at liberty to speculate 
on the intention of the Legislature, and 
- £o: constrite them according to its own 
notions. of what ought t5 have been 
enacted. Nothing could be more dange- 
ous than to make such considerations the 
ground for construing an enactment that 
is unambiguous in itself. To depart irom 
the meaning on account of such views 
is. ín truth, not to construe the Act, but 
to’ alter it. But the business of the 
interpreter isnot to improve the Statute, 
it is, to expound it. The question for 


"put what its language means, 4; e., What 
thé.Act has said thatit meant. To give 
a ‘construction contrary to, or different: 


from, that which the words import or can - 


possibly import, is not to interpret law, 
butto make it, and Judges are to re- 
member that thelr office is jus dicere not 
jus dare." l | 

It is urged that the text contained in 
the Gazette of India makes the amendment 
‘of Art, x78 . superfluous, for the words 
«Ditto! that occurred opposite that Article, 
would attract to it the words''six months" 
printed in the Gazette opposite Art, 
177, and it wes consequently unnecessary 
to. provide in the Amending Act of 1920 
that the words ‘‘six months” be substitut- 
ed for the word “Ditto” in Art. 178. 
It is contended that the interpretation 
gi: an enactment should be such as not 
to. tender any portion of it superfluous. 
This consideration, however, applies only 
when the language ot the, Statute Is 
capable of ‘two rival meanings, but in 
the ‘case before vs the language-is clear 


aid unambiguous and there is, therefore, . 


no scope for tbe application of tke tue 


against superfluity. | 
We must: accordingly hold that the 


words "six months” that occur opposite 


Art. 17. ih the authenticated text of 
the Limitation Act, have not been altered 
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by anything contained in the Amending 
Act of 1920, and that the period of 
Limitation for’ makire an application to - 
Implead the legal representative of a, 
deceased defendant or of a .deceascd re- 
spondent is stili six months. It is regret. 
tablethat the question of amerdment should 
depend upon the use of the words "Ditto", 
which has, itappears, been used only in 
those copies of the Act -in which 
Art 177has been printed on the same page 
as the preceding Article. It is certainly 
desirable thatthe word ‘Ditto’ should be 
omitted altogether, and that it should be 
repleced by words mentoring the.actu:l 
period which it was intended to represent. 
In this view of the law it is unnecessary 
for us to deal withthe contention urged 
on behalt of the respondent that sufficient 
cause has been shown for setting aside 
the abatement. We accordingly dismiss . 


: the appeal with costs. 
him is not what the Legislature meant, ' 


ZK. 
Appeal dismisseds 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL NO. 643 OF 10921; 
November 14, 1922. ` 
Preseni:—Mzx. Justice Marten and . 
| Mr, Justice Fawcett. : 
SHA BULAKHIDAS JAMANDAS— 
: DEFENDANT—APPELLANT 

versus : 

SHAH GANPATRAM DALSUKHRAM— 

PLAINTIFF— RESPONDENT. 

Co nstiuclhicn of deed—Sale of house properly— 

Courtyard, commen, user of— Intention of parties-— 
Nuisance Imjurcitcen, when to Ce granted. f 

. Defendant was the curer cf fevr Ecvtes cut 
of which he sold three to ihe plaintiff. The sale- 
decd contained the follewirg- Clarie :— There 
is an open chcwk belcngirg io (Ecce three houses 
and in front of the door of My other house. All 
may use-the said chowk according to the limits. 
of their respective boutcs, and the Hurales of, all 
the four houses have the right of egrces and ingrefs 
through the main Khadki dcer: l 
Held, that the clause relating to the chowk did 
not mean that the chowk was to be in the exclu- 
sive ownerships: and posscrsion of the plaintiff, 
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thatit was intended to be uscd by the occupants 
of all four houses, but that no particular owner 
was to be entitled to use the chowk more than 
would be reasonable accefding to the proportion 
ofthe whole property which he actually occupied. 
[p. 413, col. 2.) h 

A Court ought not to grant an injunction on 
the ground of nuisance, unless the particulaT 
nuisance complained of is proved. [p. 414, col. 2.] 

Second appeal against the decision of 
the Assistant Jude, Ahmedabad, in 
Appeal No. 8 of 1919. 
- Mr. R. J. Thakor, for the Appellant. 

Mr. H. V. Divatia, for the Respond- 
ent, 


JUDGMENT. p 

Marten, J.—This is an unfortunate suit 
between ' neighbours, and it concerns 
mainly the rights of the parties to the 
C19 coloired pink on the pian, Exh bit 17, 
and th: rights in respect of the water 
tap Exhibit G showa on the sama plan. 
It appears that formerly, that is to say 
prior to rgrr, the whole of the property 
shown on this plan belonged to the de- 
fendint oc hs predscessOrs-in-title, The 
` property consists of four houses, and as 
the result of a sale-deed of the roth of 
March rgrr, Exhibit 16, three houses 
were conveyed to the plaintiff's predeces- 
- gyes-in-title, and the rem:iaing house was 
.retiined by th» present defendant. ‘Tne 
plan I hivereferred to his the parties 
just the other way round, but thit is 
because it was mide for’ the purpose 
of anothar sitit where th» parties were 
reversed. 

The plaintiffs claim as regards the 
chowsis founded on tha allegition that 
heis the owner of the chowk. This allega- 
tion has been dec:d2d against him in both 


th: lower Courts, but tre lower Appellate. 


Court. has in effect granted an injunction 
restricting the defendant to the use of 
ith of the chow%, and also against his 
usinas thit th in such wiy as to cituse a 
nuisance and anno/ance to the owners 
of th: otier thre: quarters. It is this 
injunction of tha lower Appellate Court 
thit tha present ippeilint the defendant 
objects to. Th: cross-odjections raised 
by th» plüntif coatend ¢nter alla thit 
ha is tae owaet of the chowRk. 

It is atl umportant, therefore, to con- 
sider waat is th» trus construction of the 
sile:de2d, Exhibit 16, This deed recites 
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that there was originally one house, and 
it then proceeds that three houses were 
afterwards built anew end “are hereby 
səid to you with the right of ingress 
and egress through the main door and 
given over to your possession.” Then fol- 
lowed particulars of the  boundares. 
Then comes a clause about the chowk 
wnich has given rise to much controversy 
in the present case. Itruns ‘“ There is 
an open chowk belonzin2 to these three 
houses and in front of the door of my 
other house. All may use the said chowk 
according to the limits of ther respec- 
tive houses, and the inmates of ali the 
four houses have the right of egress and 
ingress through the main Khadki door." 

In my judgment, if it had been in- 
tended to include the chowk in this sale- 
deed, it would have been included as part 
of the three houses which are expressly 
sold to the defendant with the express 
boundaries which are there described. But 
if, on the other hend as, I think, is tke 
true view, it was intended to keep tnis 
chowk as an open space for the benefit 
of all the four houses, then one can 
understand thit only three houses would 
be expressly conveyed, and that there 
would be a separate provision as to the 
tights of the pirties in connection with 
the  chowk.' In my opinon the words 
“open chowk belonging to these three 
houses de not mean, having regard to the 
context, thit this chowk wasto be in the 
exclusive ownership and possess'on of the 
three houses. I construe the words “all. 
may tise the said chowk ” as meaning all 
four houses, and tkat tney kave the same 
meintig as “the inmates of all the four 
houses” referred to in the next sen- 
tence. 

The words '' according to the I'mits of 
‘their respective bouses ” no doubt create 
some difficulty. But, in my opinion, the 
dominating motive of the parties was that 
all might use the chowk and this means 
the whole chowk, Accord'ngly the limis 
tatoa put in that deed was intended to 
prevent any one pirticular owner using 
the chow? more than would be reasonable 
accord ng to the proportion of the whole 
property which he actually occupied. For 
instance, one party could not tether his 
horses, or put up linen or pots and pans 


` 
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over the whole of the chowk. It is difü- 
. cult in these cases where some open 
space is intended to be used' in common 
by all parties proportionately to their res- 
pective holdings, to frame any 1ules 
Which wunreasonible or cantankerous men 
wont find an opportunity of creating 
quibbles about and possibly bringing about 
. litigation, Obviously a small space like 
this used in common may lead to squab- 
bles and, quarrels, if the parties who 
have the right of.user cannot be reason- 
able enough to respect their neighbours 
rights as well as their own. However, 
that may be on the trite construction 
of this deed, I am of opinion .that the 
plaintiff is entirely wrong in contending 
that it conveyed the cAowk to him and 
that he is the sole owner of the 
chowk, - E 


I am further of opinion that the lezrn- 


ed Appellate Judge was wrong in 
granting an injunction restraining the de- 
‘feadent from using any more then th 
‘of this chowk, That injunction in effect 
amounts to -a partition of the chowk 
because if you restrain’ a man from 
‘using any more than ith of land, for 
all practical purposes you have given him 
that quarter and prevented him from exer- 
cising any rights whatever over the re- 
‘mainng #ths, Further in the present care 
the untairness of such an injunctiun is that 
it only oyerates against the defei.dant and 
that: there is no corresponding injunction 


against the plaintiff debarring kim 
from exetc'sing tights over the kh 
allottei to the defendant. On the 


contrary the learned Judge gives the 
plaintiff a right of passage 
quatter which is nowhere found express 
ly inthe deed under coustruction,: In a 
formal partition, each party would Lave 
been allotted a particullar portion and 
could not have afterwards ustd the por- 
ti.n of the other party, apatt trom any 
tients of way ot other easements granted 
. on partition. 
-Then as regards the injuction which tke 
learned Judge has granted Tes-rain ug 
“tha defendsnit from so using his quarter 
as- to create a - nuisance to 
plaintiff, tbe iss:e on that question of 
fact in the Trial Court -was Issue No. 2, 
viz; whether the defendant and his 
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tenanis obstiuct the plainint and his 
tenants.from passing through and using 


-open chowk, The answer to that issue 


was no. When we cote to the Appeal- 
late Cort, there is no isste whatever 
raised as to whether there vas any stich 
nuisance asis the subject of th’s injunc- 
tion, Nor do I find that the learned 
Appellate Jucge has even found as, a fact 
that there was sucha nuisance and annoy- 
ance. The Trial Court Leld on page 14, lne 
55 that in almost all important part'culars 
the plaintiff; was guilty of exaggerations 


and falsehoojs. Then with referente to 


the plaintiffs witness Le tTefefts to 
Exhibit 57 as be'na a friend of plaintiff's 
who speaks of defendant’s children 
being made to answer the calls of nature 
in the chowk, and alleged nuisance which 
even plaintif "has not the natdihood to 
mention. 

In my judgment, the Court ought 
not to grant an tujunction on the ground 
of nuisauce, unlessthe avisance, which isa 
question of fact, is proved, Here there is 
noissue raised on the po'nt in lower 
Appellate Court. ‘There is no finding of 
fact and on the contrary I find the 
facts found quite clearly the other way: 
in ihe Trial Court, In my opinion the 
learned Appellate Judge erred in giant . 
ing this injunction; and I cannot for . 
oie moment accept the cantenton of tue 
respondent's Pleader that all that the 
learned Judge wes telly coing was to 
endeavour to carry out the rights of the 
partics under Exhibit 16. As I have 
said he had uo rghtto grant aninjunc- 
tion for nuisance’ uuless the nuisance | 
was proved. 


Now I co.ne to the question of the tap. 
There was @n expfess issue on ths in 
the Court of firstintance, viz., whether the 
d.fendant’s water tap near tue Khadki 
door is a nuisance to the plaintiff, The 
answer io thet finding was no, In > 
the lower Anpellate Court there is no 
isste raised about this tap, Exhibit G, at 
all, exe2pt Issue No.2, viz., as to whether 
the lower Courterred in hold n2 taat the 
tap Exhibii G, 2nd Cnokdi Fare not new 
but they - look.d old. Tue answer to 
that isste was no; There is no find- 
ing here whatever as lar as I can sée, 


'. Otherwise to preserve a 


^ 
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» that the defend? nt has committed a nui- 


since in respect . of lis user .of this 
tap G. There again, if I may say 
so with all respect, the learned Judge 
seems to have granted an injunction 
merely by way of emphasizing his views 


as to how this part cular fap should be. 


used. He says in paragraph 20 "He 
(the plaintiff) can only have 9n in- 
junction Testraining the user of the 
pipe ‘for any other purposes such 
as, washing and bathing than that 
‘of taking water from it”, and paragraph 
23 is the formal order to that effect. 
. Now I cen quite understand that if 
on the facts here it could be proved 
that the defendant's househo'd at all 
. hours of the day were either washing 
their dirty clothes or washing their 
persons and slopping dirty water over 
the entrance to the chowk and keep- 
ing the main Khadki door open for 
that purpose and really causing a 
nuisance to their neighbours and parti- 
eularly if thisinjuriousiy afíccted the 
Common uset of the chowk, then I 
can understand that the Court wonld 
force the defendant by injunction or 
more neigh- 
bourly and gentlemanly attitude, -But 
here, azain, these matters of nu‘sance 
. are questions of fact aid ro sich 
evidence is brou, ht before our rotice. 
Accordingly ii secms 10 me that on 
the facts at present before us, tLe 
learned Judze erred in granting an injunc- 
tion in these terms. It follows, therefore, 
that, in my o,iaion, the decisien wiicb 
the iearneg ‘Trial Judge arrived at 
was tue correct One, aud that tLis 
appeal “must be allowed and the judg- 
ment of tne learned ‘[rial Judge must 
be restored. Then as iegards costs, 
I woald also restore the learned Trial 
_Judge’s ofuer as to costs, vz, thet 


each party pay the costs mie:tioncd in’ 


h's. judgment, As rezards the costs 
of the lower Appellate Court and of 
this appeal thes must ce borne by 
the respondent to this Appeal No. 643 of 
1921, Simlarly the cross-objections in 
which he hasurged inter alia his absc- 
lute own:rshp o: the chowk will be 
dismissed with sosts. i 
LI Wish to add, speaking for myself. 


- 
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one word of advice if I may be 
allowed to do so to the parties. I 
regret to sce neighbours fighting ard 


squabbiing and spending their moncy 
over litigation in this way for yeais 
and years, ‘They rave edjoining. pro- 
perties where if they choose fo be- 
have in this ungentlemanly way, tkey 
can no doubt find opportunities for fur- 
ther quarrels; Up to now it may be 
sad that the honours of the fight have 
reSted fairly easy between them, Now 
that this Court has explained wrat 
their legal rights are, I trust that 
there will be no more conderet on 
either the one side or the other such 
as we have seen in the past, as to lead 
to further litigation. I trust in pərti- 
cular that nobody will think that asa 
result of this judgment he js entiticd 
to make an unreasonable use of 
either the chowk 01 the water tap in 
such a way asto cause annoyance and 
If he does 
he will probably find that tke 
result of such future litigation wilt 
be extremly unpleasant. But I sincere- 
ly hope ‘that the patties will have 
the good sense to regard this present 
litigation as their last venture in the 
law Courts. 

Fawcet, J.—In regsrd to the plaint- 
ifs elim fo ownership of the whole 
chowk, I think that the construction 
pul upon the sale-deed, Exhibit 16, by 
tne Subordinate Judge is a mote 
resonable one than that adopted by the 
Ass Stant Judge in appeal. On this point 
I fully concur in the remarks and con- 
C'usioa of my learned brother, I would 
only add that, on the facts of this 
case, it seenis to me analogous to one 
falling under section 22 of the Pase- 
ments Act, wirch in effect lays down 
that the domin.nt ownef is to exer- 
cise hs right in a reasonable man- 
ner, with due regard to the interests 
of the other person concerned. 

As regards the injunction which has 
been granted by the lower Appellate 
Court, I concur fully with the views. 
of my leerned brother. I think that 
the learned Judge had no jurisdiction 
to grant those injunctions, because the 
proper foundation for such an injunc- 
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tion is not forthcoming. "There in no 
proof that there has been an actual 
invasion, or threit of imvasion, of the 
plaintifi’s fight as to entitle him to 
an injunction under section 54 of ihe 
Specific Retief Act, cf. section 33 of 
the Easements Act. 

Accordingly I concurthat the "uid 
Court's order should be restored and 
that costs should be borne os pro- 
proposedin my learned brother’s judg- 
ment, 


Z. K. Appeal allowed. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 2558 
OF 1922. 

Match 15, 1923. 

Present —Mr, Justice Moti Sagar. 
Agha MUHAMMAD ASLAM- PLAINTIFF 
—~APPELLANT 

VETSUS 
JODH SINGH—DEFENDANT— 

RESPONDENT. 

Interest, future—Discretion of Court— Appeal, 
second— Interference by High Court—Costs, rule 
A the award of future interest is discretionary 

“with the Court and where this discretion has been 
exercised by the lower Appellate Court by disallow- 
ing future interest, the High Court will not in- 
terfere in second appeal. < 

Ordinarily costs should abide the result. 

Second appeal from a decree of the 
District Judge, Lahore, dated the 16th May 


1922. 

oe Tivath Ram, for the Appellant. 

Mr. Barkat Ali, forthe Respondent, 

JUDGMENT.— ‘There ate only two ques- 
tions fot decision in this second sppeal 
(1) whether the learned District Judge 
wis justifiedin disallowing future interest, 
and (2) whether the costs have been rightly 
disallowed, A preliminary objection has 
been raised by Mr. Barkat Ali on behalf 
of the respondent that the appeal 1s 
barred by limitation inasmuch <s tre 
full amount of Court-fees on this appeal 
was not paid till the23rd October 1922, 
wien the period . of limitation had 
already expired. I do not see any force 
in this preliminary objection. Theappeal 
was filed on Rs. 18 stamp on the 10th 
O:tober 1922 within limitation, and the 
"balance of Court-fees was made up within 
a week under the orders of the Court 
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without any objection onthe pait of the 
appellant. The mistake clearly appears 
to be a bona fide one, and Iam of opinion 
‘that this isa fit case for the extens’on 
of time under section 5 of the Indian 
Lim tation Act. J accordingly overrule the 
preliminary objection and hold ihat the 
appeal is witLin time. 

As to future interest it has been Cun- 
tended by Mt. Titath Ram that it had 
been allowed. by the Court of first in- 
stance from the date of the decree, 
and that the lower Appellate Court was 
not justified in disallowing it in the 
absence of a specific ground of appeal 
ia this respect. Areference to the grounds 
of appeal, however, makes it clear that 
the defendant objected to the correctress 
of the decree and pointed out that the 
decree of the Court of first instance was 
wrong both in law ani on facts, “This 
ground of appeal, in my opin'on, included 
also a prayer tothe effect tuat.the decree 
of the F.rst Court allowing future interest 
should be Set aside, In any cese tLe 
question of the award cf futute interest 
was discretionary with the Court and 
following Kishna Maly, Muhammad Bakhsh 
(I) I do not see any reason to intertere 
on this point insecondappeal. . 

The question of costs, however, sta nds on 
a different footing, Tbe learned District 
Judae has d sallowed costs simply because 
future interest had been disallowed and. 
because, as the learned Disirct Judge 
observes, the defendant had succeeded in 
patt in his appeal. In my opinion the 
reason given by thelearned District J udce 
for disallewing costs is quite arbitrary 
and no suffic'ent cause has been. shown by 
the learned Vak1 for the respondent why 
they should not be allowed in this case, 
Costs generally abide the result and ss the 
plaintii's suit was  practicaliy decreed 
in full, costs should have been a warded to 
him, I accordingly accept the cppealand 
seltinz aside the order of the Court below 
direct that the plaintiffs suit shall be 
docreel with costs in both the Courts 
below. Tre prayer as to future interest is 
disallowed, and in this Court the parties 
shall bear their own costs. 

Z. K. Appeal allowed. 

(1) 27 Ind. Cas, 616; 52 P, IL, R, rors 731 P, 
W., R rors. 
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PATNA HIGH COURT. 
CRIMINAL MISCELLANEOUS APPLICATION 
NO. 11 OF 1922. 

Marc) 21, 1922. 

Present:— Mr. J ustice Ross. 
Maharaj Kumar NAND KISHORE 
NATH SAHI DEO AND OTHERS— 

' PETITIONERS - 
versus 
EMPEROR AT THE INSTANCE OF 
Messrs. GARG BROTHERS AND Co.— 
OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), 
5. 107, proceedings under— Indefinite information 
— Magistrate, duty of. 

In the case of proceedings under section 107 
of the Criminal Procedure Code the Magistrate 
must show that he had information entitling 
him to act under the section. [p. 418, c L r] 

Where proceedings drawn np by a Magistrate, 


against one party to a dispute concerning some 


property, under section 107 of the Criminal Pro- 
cedure Code, recite simply that he has received 
a report from the Police that that party is likely 
to commit a breach of the peace or do a wrongful 
act which may occasion a breach of the piace, 
inasmuch as it is using threats of violence to 
the, other party, the information is too vague 
and indefinite to justify action and the proceed- 
ings must beset aside. [p. 418, col. 1.) 


Messrs. Manuk and G. C, Pal, for the 


. Petitioners, 


The Government Advocate, for the 


“Opposite Party.: 


JUDGMENT.—By this application the 
petit.oners seek that proceedings drawn 
up against them under section 107 of the 
Oriminal Procedure Code may be quash- 


-ed or in the alternative that the case be 


transferred from the Magistrate who is 
trying it, 
Tnere ate five petitioners. The first is 


_ the son of the Maharaja of Chota Nagpur 


and is JKhorposhdar of Diwarkhand 
Pargana in the District of Ranchi, the 
second isa Barrister wbo kas obtained a 
prospecting [ease from the first, the third 


.1$ the Tahsildar and the fourth is a 


Barahil of the first petitioner, and the 
fifth is a lessee under him, - Tae opposite 


patty ar: Messrs. Garg Brothers and Co. 


who have taken a prospecting lease for 
coal from the Maharaja, The proceedinz 
drawn up by the Magistrate recites that 


it appears from the report of tke Sadar 
Inspector of Police that the second party, | 
-that is, the petitioners, are likely to 


a 


» 
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commit a breach of the peace or doa 


. wrongful act which may occasion breach 
_ of the peace inasmuch as the first and 


second petitioners personally and through 
their: servants, the other petitioners, and 
othe: men employed by trem, are using 


threats of violence to the men of the 


first party. It further alleges that the 
petitioners Nos. 1 and 2 are believed to 
have instigated various offences. This 


second allegation refers apparently to a 


series cf cases set forth in the Police 
report, in all of which, except one which 


.is still under trial, the petitioners have 


been acquitted or disch rged. It is con- 
ceded by the learned Government Advocate 
who opposed this application that this 


affords no basis for .a proceeding under 


section 107 of the Criminal Procedure 
Code and the question is, therefore, resir_ct- 
ed to the first ground. 

Tt is contended on behalf of the peti- 
tioners that this ground is too vague; it 
does not give the necessary details which 
are required to inform the petitioners of 
the accusation that they have to meet 
and does not satisfy the tests laid down 
Inthe matter of Jartprakash Lal (1) and 
In. re Nagireddy Kondareddy — (2). 
It is also contended that it does 
not comply with the provisions of sec» 
tion 112 of the Criminal Procedure Coae 


and that the proceeding is, therefore, bad, 
‘The learned Government-Advocate relies 
-on the last paragraph of the Police report 


in which it is stated by the Police Officer 


that on recent enquiries he had-come to 


learn tbat the servants of tke Garg 


Brothers and others assisting them in 


iheir prospecting operations, including 
witnesses Nos. 4, 5, ©, 9, Io, II, 19, 13, 
I4, 15, 17 and 18 have been threatened 
with violence on Ccifferent cccasions by 
the petitioners. Itis arated that, if the 
petitioners have not received due notice 
of the acts of intimidation alleged against 
them in the proceeding, they can apply 
to the Magistrate fot Íurtrer particulars. 


But it appears that this very objection 
was taken in the written statement filed 


(I) 6 A. 26; A. W. N. (1883) 208; 3 Ind 
Dec. (N. 8.) 641 (F. B.) * 
(2). 4x Ind. Cas. 990; 41 M, 246; 18 Cr. I. Ji 
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BHARATA AYYAR, J^ ve, 
by the petitioners and that the Magistrate 
nevettheless did not ainend tbe precced- 
ing, Now it appeirs that there was an 
eatller proceeding drawn up on the 4th 
of August. 1921 which was quashed Ly 
the High. Court on the 3oth of September 
last. It was pointed out by the learned 
Judge of this Court in deaing with that 
earlier proceeding that “the responsibility 
of issuing notice under seCtion 112 is of 
the Magistrate." The proceeding drawn 
upin tuat case was discussed and it was 
found that it dd not show tnat there 


was any information betore the Magis». 


trate entitling him to act under sec- 
tion 107. Now the Magistrate has been 
informed by the judgment of the High 
Court in that earlier case of the neces- 
sity of showing that there was informa- 
' tion before him entithng him to act 
under section 107. But the present pro- 


ceeding can hardly be suid to be mule. 


definite tan the last ur to show any 
definite ground for proceeding against 
the petitioners. Tne Police report, if it 
can be referred to in this connection, is 
little better, It does not give any details 
nor does it alle;e any recent acts of 
intimidation: It is too indefigite to be 
met and the petitioners are necessarily 
prejudiced by being called upon to mett 
-vague allegations of this’ kind. It is 
dificult to avoid the concluson th.t 
when the Mugistrate, after having Lad 
his attention diawn by this C urt to tne 
necessity of setting out the specific allega- 

tions to be met, nas notuing more definite 
' to say tnan wLat is contended in th's 
proceeding, the proceeding in. itself is 
without substance, The proceed ng in 
this case does not sat:siy me that tuere 
are any genuine tangible grounds fur 
calling upon t.e petitioners to slow cause 
why they should not be bouna down 
to keep the peace and it must be set 
aside. 

There is one other matter to whieh I 
ought to refer in connection with tle 
application for iranster althoug! that 
questi.n no longer falls to Le decidcd, 
in paragraph 13 of the affidav.t it is 
alleged tuat the Magistrate ut the sugges- 
tion of the Pleader uf the first patty got 
the chamber of Mr. Basu, .Bafti:ter-at- 
Law, petitioner No. 2, and also - the 
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chamber of the Counsel appearing for the 
accused searched to fna ott the peti- - 
tioner, Jawahir. Now the Magistrate has 
dealt with the other allegations coiíeined 
in this paragraph, but has sa‘d rothing 
about th:§ alleged search. This may Le 
due.to an oversght, but ii it 1s to be 
construed as an acknowledjment of ihe 
truth of the. allegaticn then. I mist say 
that the Magistrate .acted with grine 
impropriety and on this ground a'ore the 
case would baye had to be translernd 
from his file, . 
N. my, 


MADRAS HIGH COURT. 
CRIMINAI, REVISION CASE NO. 913 OF 
1923. 

CRIMINAL REVISION PETITION NO. 731 
OF 1923. 

December 13, 1923. 
Present;—Mr. Justice Odgers. 

Inve BHARATA AVYAR--PETITIONER, 
Criminal Procedure Code (Act V of 1595), 
s. 488—Offspring of Sambandham-——M arntenance, 
The otisprng ot a sambandham are entitled 
to maintenance from thiir meother and not from 
their father provided the mother has sifficient 
means to maintain them. But if the mother 
is not in a position to maintain them without 
an allowance from the father, the latter is liable 

to pay the allowance  [p. 419, col. 1] 

The expression "unable ig Maintain in gcc- 
tion 48% ot the Crm.nal Piccccux Code is rot 
confitid to physical inabibiy but 1nciudes ako 
pecuniary inaLility. [p. 419, Col. I) : 

Petit on, under sect.ons 435 and 439 of 
the Code oi Crim:nal Procedure, 1868, 
praying the High Court to rev.se an 
order of the Court of tLe Sub-D.vis.onal 
Mag strate, Malapuram, dated tle z7ib 
Octover 1923 in M. C. No. 12 of 1923. 

Mr. N. R. Sesha Aiyar,Íor the Peti- . 
tioner. 

ORDER.—This is an application to 
revise the order of the Sut-Divis onal 
Mag.strate ot Malapuram mede under 
section 488, Crminsl Procedure Code, 
where. he ordered the petitioner to pay 
a monthly <llowance o! Rs. 4 ior tle 
maintenance of the chid of tle respond- 
ent, a Nair woman, the petitioner) eng 


€ 


. tain" 
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^a Brahmin, The petitioner denied the 
sambandham and disowned tke paternity 
of the chid. The learned Magistrate, 
however, observed that Ins Vak:] d:d not 
‘press this point :eriousiy either in the cross- 
- exantination o; the prusecution witnesses Or 
- in hs own delence, and his come to tle 
' find ng that the paternity of the chid 
is proved. The man pont relied upon 
before the iower Court was that the 
woman was ina posttion to ma:nta:n 
“the child and, thereiore, the father was 
not liable to majntain it, Mr. N. R. 
Sesha A:yar before me has taken the same 
“point and relies ontwo decis.ons oi this 
Court, namely, Chantan v. Chakkapayyan 
Mathu (i) and  Pafappat Chinna v. 
Shankunnt Menor (2). In the former case it 
was held that a child that possesses a right 
to maintenance from its mother’s £avazhi 
is not entitled to an order for main- 
tenance against its father. It was also 
held that the words “ unable to main- 
are not confined to physical 
inability but include also  pecumary 
inability. Abdur Rahm, J., in that case 
said: i < I 
“I think the ability contemplated by 
. the ‘Sect.on applies as much to the case 
of a child whch has got means of its 
own of which is entitled in law to be 
maintained, and is; beng maintained as 
inths case by some other person, as to 
a chi:d wh.ch is able to earn a living 
. by its own exertions.” 
In the later case in Parappaté Chinna 
v. Shankunnt Menon (-) to -whch 
Ayling, J., was also a party as in the 
earlier case wh.ch was followed, the 
. learned Judges say that the - offspr ng 


of a sambandham are entitied to main-. 


tenance from their tavazhf, and if the 
tavazht ot larwad has suffic ent means 
‘to maintain them they are not ent.iled 
-to an order for maintenance aga nst ther 
father. And the reason whch prompted 
the learned Judges there to revise the 
- order of the Magstrate was that the 
lower Court had not found what the 


(t) 32 Ind. Cas. 144: 39 M. 957; 19 M. L. T. 
83; (1916) 1 M. W. N. 111; 17 Cr, L. J. 16. 

(2 52 Ind. Cas. 893; 37 M. L. J. 361; 10 Ia 
W, 229; 26 M. L. T. 238] (x919 M. W.N, 
$32; 20 Ct. I. Je 733. 
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income of tavazhi was, nor bad it given 
any finding as to tle ncone ol the 
tarwad. In this cese the learned Magis- 
trate has found as a fact that the res- 
pondent's larüad :s not in a post on to 
mainia n the chid without an al.owz.nce 
-from the petitoner, Stt ng here nre 
vision I am bound by that fincing of 
fact, I must, therelore, dismiss ths Crin.i- 
nai revision case. 
V. N, V. 


S, D. Petition dismissed, 


LOWER BURMA CHIEF COURT. 

CKIMINAL REVisION No, 26, B CF 1922. 

June 26, 1922. 
Present — Mr, Justice Duckworth. 
PAN BU AND O1HERS—ÁPPLICaNTS 
verSus | 
EMPEROR— RESPONDENT. 

Burma Village Act (VI of 1907), 8 12— 
Refusal to obey requisition of Heauman-— Knowledge 
of requisition—binden of proof. 

In Setuemint Up.1atiens Headmen have to 
asist G.tthment Ofhcisl; by tuning ont 
villagers for such dmies as soil classificatic n, 
hoidiug-marking, crop-rcaping, cic,, ana a vil.ager 
who r.fuses to comply witn sucu a requisivion 


- by a Heauma. is guilty of an offimce under 


section 12 of tne Burma Village Act. [p. 420, 
cof». I & 2,] 

Under section 12 of the Burma Village Act 
the proscc.tion has to prove that the accu ed 
Was citucr present at inc time when the re~ 
quisition was made or was inicrmed ot it in 
time tu obey it. [p. 420, col. 2] 

Criminal revision O en ¿erder passed 
by the Township Magistrate, Dede ye. 

Messrs. Ba Dun aud San Size, 10r -the 
Appl.cants. 

rue Assistaut Government Advccate, for 
the Respondent, 

JUDGMENT.—'Ihe 39 applcanis were 
cunv.cica by the Townsup Masistrate, 
Dedaye, under section 12 of ihe Birna 
V.ll.ge Act turteius ng to comply with 
a. fcquisition 01 the IH«&dniàn to assist 
him in his public duties. TLey were esch 
fined a sum 01 Rs, IS omy, Cr, in 
detault, were sentenced to undergo 
seyen days’ rigorous imprisonment, 


420 
PAN BU V. EMPEROR. 
“A Settlement Farty “is at work in 
Pyapon District. In. the village tract in 
question eight plots of paddy land 
were marked out for crop reaping and 
measuring, for the purposes of revenue 
assessment. The crops on five of these 
lots had been reaped and measured, 
This case concerns the remaining three 
plots. The Headman ordered the villagers 
to tutn out on the day in question, and 
to reap and measure the crops. The 
applicants are shown to have refused to 
go, unless they wele paid to do so. For 
this they have been punished as stated. 
They have applied. to this Court on revi- 
sion through tneir Counsel Maung Ba Dunm, 
on the grounds that the requisition was not 
for the performance of any public duty 
imposed upon vilagers under the Burma 
Village Act, and "that, even if it was 
the applicants ‘admittedly reared the 
Said tnree plots a week after their 
refusal, It was further contended that 
there: was no proof that applicants, Le 
Gyaw, Po Han, Ba E, Po Tha Han, Po Kyaw, 
and Po Htaw were present, orevet received 
the Headman's order and that, therefore, 
the Magistrate was in error in placing the 
burden . of proof on these six appli- 
cants under section 12 of the Act, 
Finally it was uud that the Town- 
ship. Magistfate, 3s an executive officer, 
was ‘biased, aud that he should bave 
held that Thu Daw’s Statement 
that “ if ony the Deputy Commis- 
sioner’ s Order explicitly steted that the 
Teaping must bedone with the villagers, 
they would undettake the work," was a 
complete answer to the Headman's re- 
quistion and a reasonable exense. 
I will take the last point first, It was, 


of course, no excuse or answer even it 


Thu Daw Said it. The Headman had an 
order from the Deputy Commissioner to 


reap the plots, to carry out the work, and : 


adopt the usual procedure. The requisi- 
tion- was well within his rights. It is well 
known that, in Settlement Operations, ` 
Headmen have to asist the Settlement 
Officials, by turning out villagers for such 
duties 4s soil classification, holdiag-marking 
aud crop-reaping, and for him to order 
them to do so is an old established ` 
fule, under which they have to turn out 
Rud receive no pay fot ther efforts, 
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Cropirea ping by a | datge ctowd ot villas 
gers in a few plots is very Ight labour, 
In this case the Hea dma n States, that it — 
would only have involved some three 
- sheaves of _paday per man, The olger or | 
Tequisition in question, though rot defined 
in the Act, was usucl and qu te legal and, 
as the Taeadman was responsible, it was 
„clearly a requisition to assist him. in his 
public duty. Of that] have ro doubt at 


‘all. I have teen an Assistant Settlement 
Officer, and I speak of that, wlich I 
know, . Even if tle villagers. consid er- 


edthat they should, in these expensive 
modern days, be. paid for stch wok, 
it was their duty to comply with. the 
order ‘and represent. matters afterwards. 
This is, incidentally, sufficient answer to 
ground No, (1) referred to above, As re- 
gards the point that the applicants, actually 
reaped the plots a week after their rce- 
fusal, this was not until the Headman 
had taker the matter to Court, and, in 
reaping, as every farmer knows, time is 
often of the greatest iniportance. ` j 
The whole trouble was dueto the actions 
of the applicants Pan Bu and Thu Daw, 
leaders of the local Y. M. B. A. which 
I am surprised to find wasting its enetgics 
inam attempt to obstruct local adminis- 
tration by their Headmen. As regards 
the six applicants, referred £o above, there 
is no proof either that they were presént 
or that they were informed of the ie- 
quisition in time, Even uüder section 1i2 
of the Act, the prosecutionhas to prove 
this and cannot cast the onus of proving 
' absence on the accused. The words used 


‘in section 12 afe clearly not intendea to 


"apply to anything of this find, but to 
cases where 2 mansets up just cause for 
not having obeyed a requisition; whith 
he has received. ‘That is,” of course, a 
very different matter. Ul m" 

As regatüs the thirty-three other 
applicants, the convictions were undoubted- 
ly correct, but in the case ‘of each Man 
(with the exception of the two ledders 
"phu Daw and Pan Bu), the sentence was 
“in the circumstances unnecessarily Severe. 

The six applicants, who are not proved 
to have been present, ate entitled to an 
acquittal, 

The applications of Nga Thu Daw and 
Nge Pau Bu aie dismissed. The , Cog» 
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victlons of the other applicants (excepting 
Le Byaw, Po Han, Ba E, Po Tha Han, 


Po Kyaw‘ and Po Htaw) are confirmed, . 


but the fines are reduced in each case to 
one of Rs. 5-each or, in default, three 
days’ tigorors imprisonment. 
. The excess fines paid will 
to them. _. ae Bg at 
_ he applicants Le Byaw, Po Han, Ba 
E, Po Tha Han, Po Kyaw end Po “Htaw 
are acquitted; their convictions and’ sen- 
tences being set aside. The fines paid by 
them will be refunded, 

& Z.K. T Wi 


te refunded 


-< | .Order accordingly. .: 


. . ' LAHORE HIGH COURT. 
. CRIMINAL, CASE NO, 146 OF 1923. 
^ ct April 24, 1923. ` 
© Pyesent:—Mr:. Justice Moti Sagat. 
“Tan MUNICIPAL COMMITTEE, 
MULTAN—PETITIONER 
Supt go Se oO YOWIS < 
| MOLI RAM AND OTHERS—ACCUSED. 
E. RESPONDENTS, so 
 Puyab Municipal Act (III of 1911), ss. 172, 
195, 219>~-Encroachment on Municipal land—Refiusal 
ta ramove—Composition, whether can be accepted. 
Under section 219 of the Punjab Mrnicipal 
Act a Magistrate. can either dismiss the complaint 
if he finds that the facts alleged by the Muni- 
cipal Committee have not b<en cstablishcd, or 
‘he can impose a fine up to Rs. so if the orders 
of the Committee lawfully issued have not been 
‘complied with. A Magistrate has no jurisdiction 
to accept a-penalty for a projection which has 
bsen constructed without the permission of the 
Municipal. Committee. Itis only in cases of build- 
ings constructed without the permission of the 
Committee on one’s-own land that a composition 
can be accepted under section r95.of the Muni- 
cipal Act. For a case falling under section 17 
of the Ac no composition is provided for. [p, 224, 
'col: I. 07 . 
Case reported by the Additional Dis- 
trict Magistrale, Multan, with his No. 
169 of 1922. 


^."REPORT.—This is an application for re- 
- vision of the order of M. Rab Nawaz Khan 
‘Honorary Magistrate who. while passing a 
sentence under section 219 of Act TII of 
q9rr;ordeted that the projection (over- 
hanging .structure) for which- notice: of 


» 
* 
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'Yemoval had been issied by the Muntfel- 
palitv, under sections 172 and 108/214 of 
the above mentioned Act mox -be allowed 
tostand, It is against these. words 
that objection has been taken and. ih 
is argued tnat the said words which read 
in Urdu as below :—''Badhao bahal rakha 
jawe’, may he expunged from the 
order. ‘That the lower "Court ‘had no 
jurisdiction to mass such an order. is 
admitted by the resnondents’ Counsel 
but: he argues that the relation of this 
sentence in the order of the Jower Court 
has not affected the Municipality in any 
way and that the inclusion of the sentence 
o5jected to does: not amount to au illegali- 
tv, impropriety and incorrection within 
the meaning of section 435. Criminal Pro- 
cedure Coda, also that it does ` not form 
part o the finding which is nothing else 
hut the imposition of the fine or penalty. 
Tam unabletoaccent this view of the 
resnondents’ Counsel. The words obiect- 
ed to are a clear order or finding which 
is wirt vives and which being bevond the 
iurisdiction of the Magistrate and kad- 
ing es it is to a misapnrehension of the 
nosition bv the rasrondents is certainly 
improper. : Under section 488, Civil Pro- 
cedure Code, I recommend that the words 
Badhao bahal rakha jawe may be expunged 
from the order of the lower Court, Casa 
with connected file will be submitted to 
the Hhieh Court for ordera. 

‘Lila Hart’ Chand forthe Pettioner. 
s TAla Jagan Nath, for the Respondent. 

ORDER .—T his case hrs been reported by 
the Additional District Magistrate, Multen, 
under section 438 o the Critrinal Procedure 
Code. It avpears that the accusea erected 
certain projections overnanging a public 
street without the nermission of the Muni- 
cinal Conimittee. The Committee issued a 
notice under sections 172 and 19€ of the 
Puniab Municipal-Actfor thairt. removal, The 
accused removed:all tae nrojections with 
the exception of one which was about 9 
inches in "width. The Committee there- 
unon prosecuted the accused under sec- 
tions 172/219 of tne runjab Municinal Act. 
Some .of the members were of onrinion 
thatthe case Should he dionned on ta king 
some nen^lty from the accused, The Vice 
President of the Municipal Committee also 
supported. the recomendation, The Trial: 
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Magistrate ordered that the accused 
should nay a nenilty of Rs, 5 andthat the 
protection should he allowed to remain. 
intact. An epplication tor revision was 
filed to the Additional District Magistrate | 
bv the Municiosl Committee against this 
order, and he was of oninion that the order 
that the projection should remain intect 
was uliya vires and without jurisdiction 
and that it should be set aside, 

I entirely agree with the learned Addi- 
tionn] District Magistrate that the order 
is without jurisdiction and thit it cannot 
be sustained, Under section 219 of tne Fun- 
jao Municipal Act a Magistrate can either 
dismiss the complaint if he finds that the 
facts alleged by the Municipal Committee 
hive not been established, or he can impose 
afine ur to Rs. 50if the orders of the Commit- 
tee lawfully issued have not been compli- 
ed with. A Moagistrate has no jurisdic- 
tión to accept a penalty for a projection 
which his been constiucted without the 
permission of the Municio^l Committee, 
It is only in cases of buildings construct- 
ed without the permission of the Commit- 
tee on one's own land that a.composition 
can be accepted under section 195 of Act 
III of rgtr. This was a case falling under 
section 172 of the punah Municinal Act 
for which no composition is provided for, 
The order passed by tne Trial Magistrate 
was clearly illegal and must he set asine, 

T accent the revision ana rema ud the case 
to the Trial Court with a direction that it 
should pass fresh order in accordance with 
law. 

Revision accepted, 


Z, EK, 


MADRAS HIGH. COURT. 
Criminal REVISION CASE No. 355 
OF 1923. 
(Cask REFERRED No. 62 OF 1923). 
] October 4, 1923. 

Present :(—Sir Walter Salis Schwabe, Kr., 
Ch'et Just'ce, and Mr. Just'ce Waller, 
In re S. THIRUMALA REDDI— 
ACCUSED. 

Madras Panchayat Courts Act (II of 1920), 
se 78, Fules under—Penal Code (Act XL V of 1860), 
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$. 179—Refusal of actused io plead in P 
Court—Offence. P in Panchayat 


` Under the Madras Panchayst Courts Act 
as under the Code of Criminal Procedure, the 
mêre refusal onthe part of an accvsed persen 
to plead to a charge before the Panchayat Covit, 
is not ano fence under section 179, Indian Penal 
Code. ip. £23, col. 1] 
Per Schwabe, C. J.—An accused person is not 
bound to answer any question put to him at all 
nd ie if he likes, decline to pleeé. [r. 423, 
Col. X. ` 


Case referred for tke orders of the 
Hish Court, under secton 438 of the 
Criminal Procedure Code, by the District ` 
Magistrate of North Arcot, Vellore, in his 
letter, dated the 14th May 1c23. 

The Public Prosecutor, for tle Crown. 


ORDER. 

Schwabe C.J.— This isa refererce by the 
District Magistrate of North Arcot, vnder 
sect on 438 of the Code of Cr mal Pro. 
cedure, in relation to a conviction by the 
Sub-Magistrate of Gudiyattam of. one 
Tirumala Reddi uncer section 179 Of 
the Indian Penal Code, he being fired 
Rs. Io, in. default ceven days’ simple 
imprisonment, 

The facts appear to be that tke ac- 
cused kad been summoned for some 
offence hefare the Village Panchayat Cor 1t 
at Kandiapedu, le being chi.rged with 
instigation 1o beat, On being charged 
before the Court he raid he would not 
make any reply and remained silent, 
The Panchayat Court thereupcn sanction- 
ed the prosecution of the accused urder’ 
section 179 of the Indian Penal Code. 
Section 179 runs, “Whoever, beinglerally 
bound to state the.truth on any subject 
to any publicser vant, refusesto answer any 
question demanded of him touching that 
subject by such rpub'ic servant, in the 
exercise of the legal powers of such 
publie, servant, shall be punished.” The 
procedure before the’ Panchayat Court is 
foverned by the Madras Act Il of 1920 
and the rules made in pursuance cf 
section 78 of that Act, Tre ru'es have been 
p' blished and are to be found in Govern. 
ment Order No. 572 of 1922 dated the 2nd 
of M:rch 1922 publshed in the Fort S4 
George Gazette. By tule 36, “If the 
accused plerds not guilty or declines to 
plead, the Court will proceed to examine 
the complainant, if any, the witnesses foy 
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the prosecution and the witnesses of the 
accused.’ Those rules make the pro- 
celure of the Bench Court precisely 
the sime in respect of the pleading of 
the accused as the provisions of the 

Criminal Procedure Code which apply to 
other Courtsin this country, As far os 
this matter is concerned, they come to 
this, that en accvsed is not bornd to 
answer anv question put to him at a'l 
and can, if be likes, decine to pead, 
-and, if he declines to plead the case foes 
on just the same. In my  jvdgment, 
section 179 of the Indian Penal Code has 
notiing whatever to do with the conduct 
of accused persons in Court. What 
they have to do and what they have not to 
do is provided by the Code of Crim nal 

Procedure where it applies, and by the 
tules governing a Parchavat Court where 
they apply. This conviction of the. ac- 
cused under section 179 of the Indian 
Penal Code wis entirely wrong. No offence 
under that section had been committed, 
The order of conviction must, therefore, 
be set asde and the fine, if paid, must 
be refunded, 

Panchayat Courts hive fot ample powers 
to deal with such cises. "They can simp- 
ly goon with the case. Havinz heard 
the evidence, if they -choose fo conv‘ct, 
their conviction will be perfectly in order 
although the accused has failed to plead 
. and although the accused by his demea- 
nour has been contemptuous of the Court 
which has been trying him, 

Waller, J.—1 agree to the order pro- 
posed. It is quite clear that section 179, 
Indian Penal Cnde, bas no application to’ 
a Tefusal to plead to a charge, 


V. N. V. 


$. D. Conviction set aside. 
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LAHORE HICE COURT. 
CRIMINAT, REVISION No 401 OF 1923, 
Apul6 1023. 

Presev.i-—Mr. Justice Moti Sagar, 
JASSU RAM—PETITIONER 
rer ous 
EMPEROR — RESPONDENT. 

Penal Code ( Act XLV of 1860), s. 467— Forgery 
— Conviction based solelv on evidence of Finger- 
Print Expert, validity of—Thumb impression of 

accused, whether can be taken during trial. 

Ordinarily a man should not be convicted 
of the offence of fergery scley upon the evidence 
of a Binger-Print Expert relating to similarity 
of thumb-irpressiors. [p. 424, Col.2.] 

The thumb-impress‘on of an accused person 
Should not be taken during his trial fcr pury oses 
of comparison. [p. 424. cc]. 2.) 

Bazari Hajam v Emperor, 68 Ind. Cas 958: 
I Pat 242;4 U.P. L. R. (Pat) 1; (1922) (Pat.) 46; 
(1922) A. I. R. (Pat) 73; 3 P. L. T. 526; 23 Cr. L. 
J. 638, relied on. 


Application for revision of en order of 
the SessionsJudre, Mianweli, cated the 
roth J-nvary 1922, modifyine thet of the 
Magistrate, First Cle ss, Mianwal’, dated tle 
18th December 1922. 

Mr. Anant Ram. for tke Petitioner, 

JUDGMENT.—-After heatirg Cornse! I 
am clearlvof opiricn thrt tke corvicticns 
of the accused fersons in these coses are 
unsustainable, end that their corvictions 
and sentenees must be set aside. Tre 
Circumstances wrder which these ccnvic- 
tions were recorded are br'efly os fol- 
lows :— . 

On the roth cof Noverter 1c15, one 
Jassu Ram brovght a suit fer tle re. 
covery of Ps. 600, prucipalard interest, 
against one M: wez Khar on the basis of 
a bahtaccount, Under the entry cn the 
baht there wasa thumb-impression which, 
it was alleged by the plaintiff, westhat 
of the defendant, Mawez Khan. The 
defendant denied the thumb-mark, and 
contended that he had not borrowed any 
money from the plaintiff. The rlaintit 
produced one Kalla Ram as a witness in 
the case who stated that Fe was the scribe 
of the entrv in the baki, and that the deferd- 
ant had affixed his thumb-mark in his pre- 
sence. The defendant, however, persisted 
in his denial that the thumb-mark on 
the entry was his. The Court thererpon 
obtained certain thumb-marks of the der 
fendant on a pleceol paper inCowt and 
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sent them along with the disputed thumb- 
mark in the baki for comparison to the 
Finger Print Batean at, Phillor, The 
report was that the impression on the bahi 
did not correspond with any of the other 
impressionsand that it did not appear that 
the impressions cn the two documents 
were made by oneand the same person. 
The case was set down fora hearing for 
the 30th of April r918, On that date the 
plaintiff failed to appear in Court, and 
the-cis: was accordingly dismissed for 


default under O. IX, r. 8 of the Code of’ 
On the roth of May. 


Civil Piocedure, | 
1918 an application was made by the 
plaintif for the restoration of the case, 
Hut it was dismissed. An appeal to the 


District Judge andapplication for revision 


to tne Chief Court also met with the 
same fate. The defendant Mawaz Khan 
thereupon made an applicetion to the 
District ‘Judge for sa nction to prosecute 
Jassu Ram and Kalla Ram, the former 
under sections 464 and 47x of theIndian 
Penal ‘Code, and the latter under sec 


tions 465, 467 and 197 of the Indian’ 


Penal Code. Th? District Judge granted 
the. sanct'on upon which a complaint was 
fied by Miwaz Khan against Jassu Ram 
and Kalla Ram which eventually res- 
ulted in te conviction; of both, An 
appeal was filed to the Sessions Judge but 
was disnt'ssed, a 
The 'pelitioners have now come up in 
revision to this Court, and it has beén 
contenied on thair behalf that there is 
no legal evidence on the record upon 
which these, convictions could heve been 
based. It is urged that the only evi- 
denze in.support of the contention that 
the thumb impression oir, the baht was 
not that of the complainant, . Mawaz 
Khan,is that of the Finger-Print Expert; 
Pandit Rim .Narain, and that the peti- 
tioners should not: have been convicted 
On the sole testimony of this witness: It 
appears that a portion of the document, 
which. was supposed to have borne the 
forged thumb-impression wes turn away 
when the case came uu before the Criminal 
Court, and that under these circunista nees 
it became impossible: to compare the 
genuine thumb-impressions of the com- 
plainant, , Miwaz Khan, with the dis- 
puted thumb-mark on the “baki; The 
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Court, however, relied upon the fact that - 
the original document was examined by 
the Finger-Print Expert in the civil case 
and also upon ihe fact that he kad ten` 
come to the conclusion: that thet thumb-. 
mark was forged and that it did ‘not tally 
with the. admitted -thumb-marks of the 
complainant, It is clear, however, that. 
the Finger-Print Expert was not cross-ex- 
amined in the civil case, end that the 
accused had no opportunity in that cese 
to ‘show that tke opinion of the Exrert 
Was wrong. In the present case there is no 
evidence to cofraborate tle statement of 
the Finger-Pint Expert, and it seems to 
me that it would te very-dengercus to 
convict the petitioners cn his so'e testi- 
mony. In tre case of Bazari Hajem v. 
Emperor | (i) it has been ‘held that 
ordinarily a person should not be convict- 
ed of a serious crime solely.u] cn evidence 
of similarity of thumb-im]ressions cnd 
that the thumb-impress'on of an accursed 
perscn ‘should not Le taken during his 
trial. 

I entirely concur in this ofinicn and 
hold that tke evidence in the pretent 
case is who'ly insu ficient to justify the 
convictions of the: cevscd end thet tley 
are entitled to an acquittel. 

I accordingly accept tle revisions, set 
aside the convictions cnd the centerces 
and direct that the accused be releesed 
forthwith, 

Z, K, . 

Revisicns accepted, 


(a) 68 Ind. Cas. 958; x Pat. 242; 4 
R.. (Pat) 1; (1922) Fat 46; (10:2) A. I 
73; 3 P. I T. 526; 23 Cr. L. J. 638, 


Us PiN. 
. KR, (Tat.) 
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CALCUTTA HIGH COURT. 
‘CRIMINAL REvISION NO. 397 OF 1923. 
May 29 1923. l 
. Present:—Mr, Justice C, C. Ghose and Mr, 
e Justice Cuming. 
A. K. MATTRA—PETITIONER 


l : ULPSUS . 
-KAMINI MOHAN BOSE--OPFPOSITE , 
Š a 4 PARTY, 


Criminal Procedure Code (‘Act V of 1898), SS. 177 
— Penal Code ( Act XL V of 1860), s. 406-—Offence 
of criminal misappropriation—FPlace of trial. 

An offence under section 406, Indian Penal 
Code, can be tried only at the place where the 
money was received and misappropriated by the 
accused. 


Rule against the order of the District | 


Magistrate, Barisal. 
. Babus Tarakeswar Pal Chowdhury 
J an Chander Roy, for the petitioner.. 

Babus Suresh Chander Talugdav and 
Mohendra Kumar Ghose, for the Opposite 
Party, 


. JUDGMENT.—This is- 
upon the District Magistrate of Berisel 


and 
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. nion, having-regard to the terms of section 


a Rule. calling 


“and. also upon tha opposite party, 
to show cause why the cease 
against the petitioner should not be. 


transferred to the Court of the Chief Pre- 


sidency Migistrate or any other stipend- 


iary Magistrate in Caleutte cs this Court 
may think fit to transfer to, or why such 
other oi further order should not be made 
as to this Court may seem fit and proper. 

Itappeerstno2to complaint under sections 
406 and 420 of the Indian Penel Code was 
lodged egeinst the petitioner in the Court 
of the Deputy Magistrate et Barisal. 
‘I'he’ circumstanccs which gave rise to 
this complaint being lodged, shortly stat- 
ed, are thsse:— The petitioner before us, 
caties ou business asa coal Merchent et 
x Pollock Street in Calcutt2, The com- 
plainant who resides in Barisal entrusted 
the petitioner with sum of Rs. 400, being 
pait of the price of a, certain quantity of 
coal which the’ complainant asked the 
. petitioner to despatch to Barisal from 
Cileutta, .. Tha petitioner says” that he 
sent down instructions to a, colliery in 
Ransegtnge to-despstch the cocl to the 
com lainant, But the coal was not des- 
pitched in time’owing to the shortage of 
wagons, Now, so far as’ thechaige under 
section 406 is concerned, itis, in. our opi- 


“may or 


-177 Of the Code of Criminal Procedure, 


only triable by a Magistrate in Celcutta. 

The Misappropriation took plece in 
Calcutta, where the money was received 
by the petitioner from the complainant, 
We are fortified in this view by the 
decision of this Court in the case reported 


‘as Simbachalam v. Rati Kenta Leha (x). 


“In these circumstances 


it is unnccess- 
say anything 2s regerds the 
under section 420. They 
may not be tiiabte bi a 
Court in Calcutta. For the pur- 
poses of this Rule we propose to confine 
ourselves to the charge of criminal mjs- 
appropriation and to the provisions of. 
section 4c6 and of section 177 of the Code 
of Criminal procedure and we think thet 
this isa case wbich should be tried by the 
Court of the Chiaf Presidency Megistrate 
in Calcutta. We accordingly make the 
Rule absoluteand direct that the cese-le 
transferred to the Chief Presidency Me gis- 
trateinCalcutta to be tried either by him- 
self or by a stipendiery Metrisirete to Le 
nominated by him. 

S. D. Rule made absolute, 


. (1) 41 Ind. Cas. 138; 44 C. 912; ax C. W. N. 573 
25 C. L. J. 451; 18 Cr. L. J. 762. 73 


ary to 
charge 


* o "esed aedes. Vise 


. LAHORE HIGH COURT. 
CRIMINAL APPEAL NO. 417 OF 1023. 
l June Ig, 1923. 2 
_ Present — Mr, Justice Fforde, 
LYME— APPELLANT 
VET SS 
: EMPEROR—RESPONDENT, 

Criminal Procedure Code (Act V of 1868), ss. 
297, 290, 304, 353, 53; — Examination of witnesses 
m- Procedure—JDeposition, precious, read oui— 
Illegalily—Trial by Jury—~ Verdict before con 
‘clusion of ‘evidence, legality of—Further evidence 
after verdici-— Fresh verdict, < ^ 

In a criminal trial it is entirely illegal to read 
out to the witnes:es their deporitions ade on 
'a previous occasion, to put a few additional 
questions and then to tencer them for- cro s. 
examination, and the illegality is rot cured by 
the provisions of section 537 of the Ciiminal 
Procedure Code, ,. 7 . . | |. 
= Alu v. Emperor, 75 Ind. Cas. 980; 4 I, 
376, Attorney-General of New South Wales v; 
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Henry Louis Bertrand, (1867) 36%. J. P. C. 
at at p. 57; 4 Moo. P. C. (N. s.) 4601 1 P. C. 520; 
I6 L. T. 752; 16 W. Rig; to Cox C. C, 68; 
16 E. R. 391, relied on. 

Befoe a c se cau be submitted to a’ Jury 
all the evidence on both sides must be con- 
cludel, There is no powet in a Juige to present 
a’ case to a Jnry subject to  coiditions, and 
one 1 vetlict is deliyverd there is no power in 
the Trial Court or in the Jury to -recousider that 
verdict except under the p ovisions of section 
394 of the Cote of Criui al Proceture, which 
provides that where a wrong verdict is deliv red 
by accilent or mstakc the Jury may amend it 
before or immediately after..it. is recorded. 
With this exception the Juryis functus officio as 
Soon as its verdict is announced to the Court. 
[p. 428, col. 2; p. 429, col. r] 

Once» the verdict of the Jury has been given 
it is illegal to admit further evidence anu to 
iae the Jury to give a fresh veriict. [p. 420, 
Cys, Tal 

Appeal from cn order of the District 


Mig'strate, Bannu, dated tle 26th Merck 
1923. l 

Messrs. Shamatr Chand and Sagar Chand, 
for the Appellant. 

Mr. Dilip Singh, Assistant Legal Re- 
. membr; ncer, for the Respondent. 


JUDGMENT,—',;e appellant Las been 
tried by the Distr'ct Mag surate of Bannu, 
sitting with a Jury of three persons, on a 
charge of rape. Helas bren lourd guilty 


of an attempt to commit the offence and 


his been sentenced to a term of sx 
"m nths’ rigorous imprisonment. 

‘A number of grounds of appel lave 
been put forward butthe principal rrotind 
relied upon by Mr. Shamair C: a: d; Counsel 
for the appellant, is tiat the manner in 
which the trial was conducted was illegal 
in certain material particulars. 

. The facts relevant, to the determinction 
of the questons which have been raised 
"on this contention are as follows:— 

On the rzth March 1923 the prisoner 
was btought before the District Magis- 
trate upon a charge under section 376, 
Indian Penal Code, After seven witnes*es 
for the prosecoton had been examined 
the Putlic Prosecutor closed the case for 
‘the Crown, the croSs-examination of these 
witnesses awin? been reserved. ‘The case 
wis then adjourned to the r4th, when 
the prisoner claimed aS an European 
British subject to be tried by a Jury 
under the provisions of section 451 of 
the Code of Criminel Procedure, and the 
proceedings Were accordingly stayed to 
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enable the necessary steps to be taken in 
compl'auce wth the sectiun. - 

Oa the rth of March the prsoner was 
again brought before the Magistrate, when 
he was formally charred and the trial 
fixed for the 22nd. On the 22nd tle 
Jury were duly ballotted for and tie 
nimes. of three persons, one Indi.n and 
two Europeans, were returned. These 
names were rad ost to the pr'sorer at 
the bar wno was asked to challenge them. 
He, however, accepted them without chal- 
leave and the trial commenced. 

Two witnesses were then duly exam ned 
bv the psosecution and crussexam'ned by 
Counsel for the defence. namely, Musam- 
mit Mir Galla, the person against whom 
the offence in question was alleged to 
have been committed, and Bislen Das, 
Sib-Inspector of Police. So far as these 
two witnesses were c®ncerned it: is nct 
sigzested that there was anytling illeral 
or irrezular in the mode in witch their 
evidence was presented. As fegerds tke 
remaining witnesses for the Crown, however, 
the course adopted was as foll ws.— 

When each witness ‘came ito the .hox 
the record d statement of the eviderce 
given by him at the first hearing was 
read out to him. Afew further questions 
were then put to the witiess and he 
was tendered for cross.examination. In 
the care of Khan Sabib Akbar Ali klan, 
prosecution witness No. 3, tle following 
note appears on the record;—" Tlis wit- 
nes: is called and the above stateme:t 
made hy bim in this Court on Izth 
M rch 1923 is read out tothe Jury and 
the statement transferred to tle file.” It 
does not appear frem tle record tlat this 
partictlar witness was even sworn. 

With regard to the next witness Shai 
Mast (P. W. No. 4) the note on the record is 
as folows:—''22nd March 1923. Shai 
Mast Khan" recalled :— "I have heard 
the above statement made at the first 
hearing ‘on the rath March 1923 read 
over to me. It is correct and I adhere 
toit." Again it does not appear from the 
record th«i th's witness w^s sworn though 
I will -assume that this formrlity at least 
was observed in every cas». The evidence 
of the next w tness (P. W. No.5) is recorded 
as being on solemn affirmation, He also 
says that he has heard his statement 
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mideinthe Court on the r2th March 1923 
re.d out and that itis correct and he 
adheres to it. T e rema ning three wit- 
nesses for the prosecution are dealt with 
in similar fashion. ; ; 
Now, 't is quite obvious thet this 
method of presentin” the evidence for 
the prosecution is rreculer, and not, only 
irre~ular but entirely ilfleral. It is a 
wholly unauthorized variitin from the 
ord'nary and proper procedure. It is 
arzued by Counsel for the Crown that this 
departure from the ordinity procedure js 
an irreculsrity covered bv sect'on 537 
of the Code of Crimin^l Procedure wh’ch 
enacts that n? findiug, sentence or order 
passad by 4 Court: of competent iuinsüic- 
ton shal! be reversed or altered ander 
Ci^pter XXVII oron appeal or revision 
on account, inier alia, of any error, omis- 


sion or. irregularity in the proceedings 


before or during tri 1, unless such error... 
has in f.ct occasione! a failure of justice. 
I entirely d'sagree with ths view as to 
- the sc pe of that section. I have alr. adv 
expressed my views on ths section 
in the case of Allu v. Emperor fr) 
I need not reveat them here. The pro- 
cedure being illegal it is not-material to 
determine whether or not it has occasion- 
el afviire of jnstce. In m:ny ec ses 
where the .uthorsed mode of tr in: a 
‘criminal offence has been departed from 
it is imoossib'e to sav whether it h sor 
his not occaisloned a f.ilore of justice. 
It is otherwise when the irreg-tlarity is 
one of form and not of subst.nce. A 
mere slip or oversitht in the maaner `n 
Which evid»nce is recorded, for instance, 
` can rarely preiudce the person wio is 
being tried. But a substintial departure 
from avthorsed procedure in the mode in 
which “h2 evidence of witnesses is presented 
toa Jury may very seriously affect tre 
prisoner’s chan^es, Had the proper c«.tirs? 
been adopted in presentng the evidence 
for the prosecution the Jury would h ve 
had an opportunity -of gauging the value 
ofthe testimony of each individu. witness 
by his general demeano'r. A witres 
miy show a suspicious hesitancy in an- 
swering certiin qw estions put by Counsel 
for the prosecution, or he may show an 


{t} 7§ Ind, Cas, 980; 4 Í, 376. ` 
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eq"allv Suspicious eXcess of zeal. Both 
Jud e and Jvrv are undoubtedly irflucnced 
to a considerable extent by the menne sin 
whch a w‘tness : ives bis evidence in-cl ief; 
and, moreover, the demcancur of a^ wit- 
ness dur ng the examination-in-clief rey 
be of the rreatest help to Cornsel for tle 
defence in bis ceross-exc.m'nat/on. 

In tiis context I c'nnot do better than 
quote the words of S'r Jon Colerdre 
in delivering the judement of tle Prvy 
Corneil in A#orney General of New South 
Wiles v. Henry Louis, Bertrand (2) where 
one of tle matters 1o he determincd wes 
t e preptiefy or otherwise of the very 
proc- ure now under d'scussion: 

“T ose of ther Lordships who Lave 
been used, on metiens for new tre!s, to 
heat the Jud-es' totes of tbe evidence 
Ie d, prc bab'y know well hy experience how 
dificult it is to sustain th: attention, 
or Colect the value of particular pits, 
wren that evidence isIeng:end one c nnot 
Lut feel how mrch more this 0’ fficulty 
must press upon twelve men of the ordi- 
nary ran, intellpence end experience of 
commen Jury men. Brt th’s is far from 
all. The most c refr1 nite must eften foil 
to convev tte evidence fullv in some of 
its most important elements —tkose for 
which the onen oral examination of the 
wfnéss in presence of nr'soner, Judre, 
end Jury, is so iustly prized. It cannot 
give the look or manner of the w'tness; 
his he-itat' on, his doubts h's var'ations of 
language, h’s confi ence or precpite ncy h's 
calmness Or considretion; it cannot giye 
the manrer of the pr'soner, when thet 
has been importent, upon the statement 
of anvthine of p'ort.cuwar moment: nor 
cotld the Judpe properly take on him to 
so nply anv of these defects; wh'ch indeed, 
wil not necessarly be tre same nn both 
trals; itis in short, or it mav be, the 
dead body of the evidence, wittort its 
spit wh'ch s supplied. when given openly 
and orally, bv the ear and e:e of those 
who rece've it.” 

In that case there lad been two tr'ajs 
andat the second trial the Chef Justice 
Wuo was trying the case, at the request 


(2) (18671 36 L. J. P. C. 51 at'p. 57: 4 Moo P, 
C. (N...) 460; x P.C. 520; I6 L. T. 752; 16 Wi 
B. 9j To Cox C. C. é18; 16 E, R, gor. 
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of the prisoner and also of his Counsel 
“and with the consent of the Counsel for 
the Crown, read over to certain of the 
. witnesses tne - evidence which they had 
given atthe first trial, and then perinitt- 
ed Counsel for the pros:cution and Counsel 
for the defence to put such further ques- 
tions tothe witnesses as they might think 
fit: the witnesses ofcottse being sworn in 
the usual manner, This procedere, which 
wis much the sameas was adopted in the 
present case, was strongly disapproved 
of by their I,ordships of the Privy 
Council, It is true that the prisoner’s 
application for a new trial wis not grant- 
ed, but that was on the ground that 
there could be no new trial in a case of 
felony. That case was decidel in 1867 


" when there was no appeal in such cases, 


the decision, therefore, is only of valve 
for the general principles enunciated in 
the judgment. 

A further ilegality in the mode of 
trying the present cate, which is relied 
upon by Counsel for -the appellent as 
vitieting the trial, is the manser in 
which the cas» was presented, to the 
Jury. 

After a cettan number of witnesses 
for the defence had been examined, the 
Foreman of the Jury asked if the de- 
fence could not eut down the number 
of witnesses they had summoned. The 
defence, therefore, agreed to dispen e 
-with all further witnesses save onc. 
| “Phe learned Magis’rate, thereupon, ap- 
parently with the desire: to conclude 
the trial that day, proceeded to cherge 
the Jury upon the case as it stood. He 
explains in his judgment that he tok 
the Foreman’s intervention es an 
indication that the Jury had decided 
to acquit, aud he further states thathe 
"warned them that it might be necessary 
to sumtmon the remaining witnesses for the 
‘defence. By this, he explains, Le meant 
that if they had the intention- of con- 
“victing the accused they. must first hear 
the remaining witnesses, but if-on the 
‘other hand they had made up their 
‘minds to acquit they need not bother 
about the further defence evidence, These 
imental reservations of thc learned Magis- 
‘trate. were, however, not understood by 
‘the Jury who apparently did not pos- 
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sess Süfficient telepathic powers to read. 
what was in Lis mind. Itmay be remarked 
that in the official report ot the charge 
to the Jury there is no indication of 
any reservation. After Counsel on both 
sides had addressed the Jury tke learned 
Magistrate preceeded to charge them, com- 
mencing his addressin these terms:— 

“On the facts befere you I am going 
toask you to determine the Issues.” -> 

The proper issues are then set out and 
tuwatds the end of the carge appears 
the statement. 

"Now gentlemen, you have heard the 
evidence on both  :des...... I will 
not now detain you longer. The evidence 
has teea well dealt with by Counsel on 
both sides. I necd only remind: you in 
conclusion of your oath gs jurors to, deal 
fairly and impartially between the Crown 
and the prisoner at the kar.” | . , 

Nowhere on the recotd, save in the judg: 
ment itself and in a subsequcnt note of the 
Magistrate does it apppear that thé case 
for both sides was not concluded when the 
Jury were asked to teturn- their verdict. 
The Jury having tLen -considered their 
vetlct found the prisoner rot grilly on 
tke first issue and guilty ^on the 
second. 

Oa being faced with this verdict the 
Magistrate ordeted that the eviderce of 
the remaining witness.Le taken cn the 
following day. On the folicwirg Cay, 


“however, not only wes the eviderce of 


this witress taken Lut two more witnesscs 
for the defence were examined. A fur- 
ther address to the Jury was then deliver- 
ed by the Court and they were asked to 
reconsider their verdict in the light of this 
additioualevidence. . The Jury then brought 
in the same verdict as before, Upon. this 
verdict | sentence was subsequently 
passed. 
Now itis obvious that the course here 
adopted was in direct contravention of the 
exre:s provisiors af the Ccde of Crimiral 
Procedure, All the evidence on both sides 
must be concluded: before the.case can be 
submitted to the Jury. Tiereis ro power 
in-o Judge to present a caseto a Jury sub- 
ject to conditions, and once à. verdict is Ce 
livered there is no power-n the-Trie] Court or 
iu the Jury to re-ccnsiderthat verd'ctexcept 
under the provisions of section 304 of the 
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Còde- of “Griminel «- Procedure, ... which 
provides that where . a. wrong verdict 
is delivered by accident or mis- 


take, the Jury may amend it before or 
immediately affer it is recorded. With 
this exception the Jury is functus oficio 
3S Soon as its verdict is announced to the 
Court. What has been done in this case 
is that after a trial bas been concluded 
and verdict given, a new trial has” been 
held on further evidence and a fresh ver- 


dict given. : It is immaterial that ihe 


second . verdict Lappened- to. ke to the 
‘same effect as. the first. The second 
«verdict upon which judgment has been 
giyenand sentence pronounced is a nulhty 
and, the judgment based upon it is, ` there- 


, -fore, made witLout jurisdiction and is void. ` 


Hor this reason alone the 
sentence must be set aside. 

In view of the conclusions I have come 
to it is unnecessary to examine the re- 
maining grounds upon wLich this trial is 
sought to be impeached. : 

For the reasuns I have given I accept 
the appeal, and setting aside the convic- 
tion andsentence of the Court below I 
direct thata new triel be held. | 
l Appeal accepted. 


finding and 


e, K. 


RANGOON HIGH COURT, 
CRIMIN AI; APPEALS Nos, 626, 649, 650 
AND 730 OF 1923. 

August 31, 1923. 
Present -—Mr. Justice May Oung. 
MAUNG LAY AND OTHERS— 
ACCUSED—APPELLANTS 
VErsius 3 
EMPEROR-—-OPPOsITE PARTY. 

Evidence Act (I of 1872), ss. 26, 27, 114 tll. (b), 
133-~—- Approver—Corroboration-—Conviction, whether 
can be based on wncorroborated statement of approver 
—Police custody— Identification of stolen properly 
-Burmese coins. 

There is no positive legal bar to taking an ap- 
prover' evidence as a basis for a conviction but 
unless some reliable corroboration on a material 
point were super-added to it, it would, in almost all 
cases, be unsafe to accept it as conclusive. 
fp. 439, col. I] . 

AS soon. as. an accused or suspected person 
itgmes into the hands of a Police Officer, he is, 
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in the absence of clear. and unmistakeable evi- 
dence to the contrary, no longer at liberty and js, 
‘therefore, in custody within the meaning of fcc- 
tions 26 and 27 of the Evidence Act. [p. 432, €ol. 1.] 
Though Burmese coins cannot be absolutely 
identified they are sufficiently uncommon at ihe 
present day to cast upon an accused person, in 
“whose possession they ate found and identificd 
as stolen, the burden of proving that he came 
.by them honestly. [p. 432, col. 1.) 
_ Appeals from an order of the Sessions 
Judge; Meiktila, in Sessions Tral No. 9 of 
. 1923. 
JUDGMENT.—‘These four appeals were 
-filed by seven men who were convicted 
. on & charge of dacoity committed on the 
30th June 1922. They were the ist to 
oth and 8th, eccuced in the Court of Ses- 
sion ; the 7th was acquitted. 
The only evidence accepted’ against 
-Nos. =, 2,4, 5 and 6 was that of one 
Kwe Ni (2P. WJ, an approver, Ina 
lengthy and most painstaking yi dgmcrt, 
.the learned Sessiors Judge found that 
particular corroboutaticn was lacking «s 
regards these men, but he'd, on tle 
authority of Nga Fo Chijv. Empercr (1), 
.that the eviderce of the approver was 


, sufficient. | 
That ruling appeared to the learned 
.Judseto be " authority, not merely for 


the proposition that a conviction based on 
. the uncorroboratedevidence of an approver 
-is not illegal, but also for the further 
proposition that, when the approver’s 
„evidence is accepted as substantially trte, 
.£6. aS leaving no room for reasorable 
doubt that he actually took part in the 
-crime, the abstract possibility, unsubstan- 
„tiated by anything on the record, that 


he may have substituted the innocent 


for the guilty, or added the innocent to 
the guilty, is not a sufficient ground for 
‘relusing to accept that evidence as a basis 
for the conviction of each accused whom it 
implicetes."' 

No authority beyond section, 133, Indian 
Evidence Act, was - needed fot the first 
proposition above set out, and it is more 
than doubtful whether the learned Judgés 
who decided Nga Po Chil's case (x) had anys 
intention of laying down a general proposi- 
tion of law. Indeed, Fox, C; J., at page Ir of 
the report, expressly said:—‘ The de- 
cision in each case must depend on its own 

(1) 9 Ind. Cas. 778; 6 T, B.R, 4:4 Bur, L, 7, 

50; 12 Cr. Le J. 132; 
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particular circumstances, and no general 
rule can be leid down as to when sn ac- 
complice’s uncorroborated ev.dence alone 
should be accepted and acted on «gainst 
an accused.” - 

On page Lo, it is conceded “ that a con- 
viction on the uncorrukotated evidence -of 
an accomplice is to be regarded us ex- 
ceptional," 
under section ı 14 of the Act clearly ind:ccte 
that the application of section 133 must 
. beexceedingly rare. 

The suggested extension of the pr'neiple 
would in sume cases lead to un'ouked-tor 
results, To take a cuncrete examp'e :—A 
commits a crime in ‘cunjunction with B 
end, later, having been pardoncd, is cited 
as a witness for the Crown, detretly 
prompted by X, he implicates C instead 
of B, and C is uuable to establish an 
alibi, There is nothing on the record to 
show that A was pro npted by X or any 
one else, In these c reumstances, the 
Court, being satisfied t.at A was. one 
of the criminals might, accoruing to the 
learned S.ssions  Judze's reasoning, be 
justified in convicting C. The presumption 
of .nnocence, added to the presuinpti n 
allowed by. section rr4, would be in.ufici- 
ent to save him, 

. There is no positive legal bar to tak- 
ing an approver's evidence as a basis for 
a conviction, but un ess some rehable cor- 
roboration ona material point were super- 
added to ıt, it would, in almost all cases, 
be unsafe to accept it as conclusive. 

The case of Nga Po Chit v. Emperor. 
(I) was in many ways exceptional, The 
approver was naturally overcome with 
gemotse because he had been privy to 
the muüurd?r of a little boy,. his owh 
coisin, and both Fox, C.J., and Twomey, 
J., lad coasiderable emphas's on this 
circumstance. It is note-worthy that 
Hartnull, J., took a different view. 

In the case before me, the approver was 
unearthed through the instru mentality 
of one of several bad characters whom the 

* Police, ata loss for a clue, had called in 
to assist them, Kwe Ni was brought Þe- 
fore an array of Police Officers and ques- 
tioned, but four or fivetimes denied that 
he had had a hand in the dacoity. Finally, 
an Inspector toid him that, if he spoke 

. put, he would be madeau epprover, He, 
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theréupon, told a story wbich gave the 
Po:ice material on which to act, He also 
took them to various places and, at 
different times, pro, uced sundry ccins and 
aiticles which Le salu were part of the 
sto'en property. "Tnere is one matter on 
which considerable stress was laid, name- 
ly, tuat Kwe Ni gave “ information that 
tuere would probably be found the stumps 
of some cheroots which herd been smoked 
by some of the dacoits at the time of the 
d.stritutiun of tLe spoil " and tLat. " in 
accordance with Kwe WNi’s prediction 


"cheroot ends were found at the place 


pointed out by bim." This, if fully borne 
out, would afford strong general corrobora- 
tion of the approver's story; but Kwe 
Ni himself (page 156 of the record) say s.—— 
“ As far as I know cheroot stumps were 
found only at the place of distr.bution. 
Before they were found, I had not mentioned 
that any one smoked at the place.of distribu- 
Hon." 

In several respects, the approver's evi- 
dence did not appear to tke Trial Court to 
be quite satistactory. Tie likelihood of 
his “pliying a double game” stron¢ly 
suggested itself at one tine, and, 
as tegaris the 7th accused, Po Ket (who 
was acquitted), the Jeerned Judge held 
that “it msy be reasonably srgrested 
that the approver may havz been induced 


to add him to the list of genuine participant s 


in the dacofiy." 


‘The difficulty seems to me to be to 
deternine where exactly the line can be 
drawn, if Kwe N: was capable of im- 
plieating one innocent man, and there 
isno doubt tat Kwe Ni is a thororgh 
paced scoundrel, he was equally capable 
of dragging in others, and, taking this 
into considetation, I must come tu the 
conclts'on that, in the circumstances of 
the present .case, the uncorroborated 
testimony of the approver does not 
afford a sufficient foundation.on which @ 
conviction cen sefely be based. 

I, therefore, allow the appeals of Maung 


Iny, Mung Lu Tka, M.ung Po Maw, | 


Manug Po Thaw, and Maung Thin, and 
direct tlat they be acquitted and set at 
liberty. 

The cases of Maung Pu and Po Chi 


‘are on a different footing.. Both madg 


on 


b 
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confessions wh'ch were subsequently re- 
tracted in Court; that of Maung Pu was 
ruled out on the ground that it had been 
made under inducement, it having bcen 
established t.at tle Circe Inspectur 
Maung Tuan (who, had prevailed on the 
ap.rover to speak out) not only held 
out a promise of pardon but actually 
Spoke of a reward. Py Chi’s confessicn 
was admitted though not ‘very con- 
vincing’ and “entitled to ' but little 
wel.ht,." When retracting it in the 
Comm.ting Magistrete's Court, Po Chi 
stated that the station officer and the 
Circle: Inspector had beaten him and put 
chijlies into his eves, nevertheless, tre 
Inspector Meung Than was not called 
as a witness at the trial, and I can 
find nO reason for this omission., In any 
case, I think that the learned Sess'ons 
Judge's arg. ment, that if Maurg Than 
was capable of illegally premising a 
pardon to Kwe Ni he was  eqtally 
‘capable of dong so to Maung Pu, must 
have equal force in the case of Po Chi, 
and it is'at best doubtful if his con- 
fess'on was obtained by moral  suasion 
and nothing mole. Besides this, his 
village Heacman Kywe Wa (18 P. W.) 
on at least two or three occasions urged 
him to confess and this way at a time 


. when Kwe Niand Maung Pu hed con- 
- fessed, but had not yet been kept in 


handcuffs, and it was rumoured that 
they would be made approvers (pages 
293 and 294). There is also the fact 
that this Hoadmen is the brother of 
Tun Naing, the principal ‘‘bad character" 
who was assisting the Police and at 
whose suzgestion the approver, Kwe Ni, 
was called in. Onthe whole, therefore, 
the confession of Po Chi should, in my 
view, have been. excluded, 

Anart, however, from these confessions, 
thete is the allegation that Maung Pu 
and Po Chi ‘produced’ certain articles 
said to. be part of the stolen property, 
The former gave up four silver anklets, 
two peacock rupees and Rs, 48. The 
latter pointed out a place near his house 
from which Rs. 44 were dug up,and also 
certain stumps of the castor piant: he is 
also said to have led the Police to the 

lace where the dacoits had divided the 
spoil and to the hut of one Po Mya, both 
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of which had been indicated by Kwe Ni on 
the day previous. 

The learned Sessions Judge appears to 
have held in the case of both these 
accused that section 27, Indian Eviderce 
Act, was inapplicable, as neither was at 
the time in Police custody, Maung Pu 
was in custody on the evening of the 
6th July, at some time during that day 
he had given up the anklets and peacock 
till the next 
day that he produced the Rs. 48. From 
the approvers evidence it appears that 
on the morning of the 6th, he set out 
with an Inspector and others to return 
to his house. On the way the party 
stopped at Maung Pus house and the 
Inspector took him along. later Maung 


Pu led theparty to a well south of the 


village and near it dug up 
cock rupees and two pairs 
auklets, Miung Pu wes then 
and kept at the house of the village 

zadman. "I myself;" seid Kwe Ni, 
"had not yet been arrested. I was being 
kept in “free detenticn,' ” 

As to Po Chi, the Sub-Inspector, Maung 
San Pu, says.—'"The same day (8th) we 
There we found 
Po Chi. Kwe Ni and Maung Pu were 
with us and both pointed him cut....,, 
eec After that Po Chi was sent into 
Thekkegyin village by cart, he was not 
yet arrested. I forget who went with 
him.” It was not till the next day the 
gth, that Po Chi produced the Rs, 44 
and pointed out certain things and places, 
Probably this was another instance of 
“free detention.” 


two pea- 
of silver 
arrested 


i have come across several casesin 
which Police Officers have, after detaining 
& person accused of an offence, put 
fotwatd the plea that the latter was neg 
in custody because he had mot yet been 
formally arrested, The object of this 
seems to be.either to avoid the operation 
01 section 26, Indian Evidence Act, or 
to shorten the period of time between 
the arrest and the confession.subsequent- 
ly madeto a Magistrate; or to postpone 
the necessity for applying for a remand 
order; in one case which came under 
my notice the object was to put in as 
evidence a statement, taken down in 
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writting, which was inadmissible under 

section 162, Code of Criminal Procedure. 

This idea of “free detention" is, in 
my view, altogethet mistaken, sometimes 
even hypoctitical. It is an infringement 
of the spirit, while appearing to conform 
-to the strict letter, of the law, and I. 
would lay dowh that as soon as an 
accused ot suspected person comes into 
the hands of a Police Officer, he is; in 
the absence of clear and unmistekeable 
evidence to the contrary, no .longer at 
liberty and is, therefore, in custody with- 
in the meaning of sections26 and 27, 
Indian Evidence Act. 

Tus failute to recognise this principle, 
has, in the ptesent case, had the un- 
fortunate result that statements which 
might have been admitted under section 
27 have not been recorled and the Court 
was obliged to fall back on section 8 dnd. 
to consider only the conduct of the 
accused, 

Uudoubtediy the conduct of Maung Pu 
was such asto fix him with guilt. Among 
the properties taken by the dacoits were 
four pairs of silver anklets, 20 peacock 
rupees and several hundred modern rupee 
coins, Heled the Police to a spot where 
two paits of similar anklets and two 
peacock rupees had been buried and were 
dug up, andon the following day gave 
up 48 ordinary rupees, The’ identity of 
the anklets wassworn to by the com- 


plainant, and though tbe Burmese coins. 


cannot be absolutely indentified they are 
sufficiently uncommon at the present day 
to cast upon the accused the burden of 
proving that he came by them honestly; 
moreovef, it has not been shown that. 
Maung Puisa man who would be likely 
io possess sucha sum as Rs. 48. Besides 
this, it was not only Kwe Ni but Maung 
Puas well who took tke Police to 
the place where the booty was divided 
and to Po Mya’s hut, the dacoitf's ren- 
dezvous before they set out on their ncc- 
turna] expedition, Add to all this tke 
fact that he is related to Kue Ni, and there 
is, with the latter’s evidence, enough to 
show couclusively that he was one of the 
dacoits. No witness was cited by him 
. "and his story that he was cajoled into 
‘making the “discoveries” was rightly dis: 
..gtedited, I, therefore, hold that the com- 
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viction in his case was cortect and his 
appeal (No. 649) is dism’ssed. 

There remains the case of Po Chi, 
All that Le was in possession of was a 
sum of Rs, 44 and the Le has produced 
evidence which, in the learned Sessions 
Judge's opinion, gocs to show tkat lis 
financial position is suck that no adverse 
inference could be drawn ?gainst bm from 
the mere fact of his possessing so much 
Money. As to the allegation that he 
pointed out certain caster stumps (kecause 
castor sticks were used in tie dacoity 
for the purpose of fixing fire-r!ngs thereon) 
and certain places, namely, Po Mya’s hut 
and the spot where the division took 
plece, the Court accepted the evidence 
of headman Maung Ba Din, who was 
associated with the investigation from 
the outset and was thus not an alto- 
gether independent witness. “Le accvsed's 
Version was that’ the ex-convict and 
registered criminal, Tun Naing, showed 
the stumps and the places and as the 
learned Sessions Judge remarks, the Police 
were seriously to blame for permitting 
the presence of a man like Tun Naing, 
instead of an independent respectatle 
elder, At any tate, there was only “an 
implied admission of guilt". .As against 
this, there is one important fact that has 
been excluded from consideration, namely, 
that in. Kwe Ni’s first statement to the 
Police (page 463) he did not name Fo Chi. 
as one of his accomplices, but merely 
referred to him “as a man who came 
along with Po Ket," Po Ket is the man 
who was acquitted and it is mot Clear 
that Kwe Ni was speaking to the actual 
time of the dacoity. Kwe Nis state- 
ment, being a confession to a Pclice Officer, 
was, as acknowledged in the lower Court's 
judgment, wrongly admitted, but tke part 
which I have referred to was relevant for 
the purpose of contradicling Kwe Ni, who 
now states that Po Chi was one of tle 
dacoits. In these circumstances it would 
not be safe to convict Po Chi and he is, 
therefore, acquitted. 

The money and properties seized {from 
the possession cf those who have now been 
acquitted will be returned to them. 

Z, K, Order accordingly, 
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LAHORE HIGH COURT, 
CRIMINAL APPEAL NO. 30 OF 1923. 
“May 31, 1923. 
Present:—Sir Shadi Lal, Ki, Chief Justice, 
and Mr, Justice Campbell. 
WALLU—APPELLANT 
versus 
EMPEROR—RESPONDENT, 
Criminal Procedure Code (Act V of 1898), 
85. 237, 238, 423—Conviction of murder— Appeal 
— Aftpellate Cour, whether can alter conviction to 
offence against property. 
Where a person has been charged with and 
.onvicted of the offence of murder it is not 
open to the High Court, on appeal, to aiter the 
conviction under section 302 of the Penal Code 
“to a conviction under one of the sections deal- 
iug with offences against property. 
Queen-Empress v. Yusuf, 20 A. 1075; A, W.N, 
(1897) 240; 9 Ind. Dec. (N. S.) 429, relied on. 


Appeal from an order of the Sessions 
Judge, Ferozepore, dated the r4th October 
1922. 

Mr. Cooper, lor the Appellant, 

Mr. Des Raj Sawhney, Pablic Prosecutor, 
for the Respondent, 


JUDGMENT.—The appellant, Waliu, has 
been convicted under section 302 of the 
Indian Penal Code of the murder of a boy 
named Haku and has been sentenced to 
transportation for life. 

The offence is alleged to have been 
committed on-the 2nd July 1922 en which 
day Haku waslast seenalive, His body 
was discovered in the canal on the 3rd 
July at a place about 3 miles from 
Mohanke village where he and the appel- 
lant lived. The medical man who con- 
ducted the post-mortem examination was 
unable to give any opinion as to the 
cause of death because putrefaction was 
too faradvanced. He deposed that there 
were a taint blue mark on the right side 
of the neck, 2 slight bruises on the ieít 
side of the face, a scratch on the right ear 
and another blue me tk on thefront of the 
chest and he said that asthe above marks 
on the body indicate) violence and 
struggle, death might have been due to 
guffoeation or strangulation. This, bow- 
ever, the deposition of the witness made 
clear, was a mete guess. The final con- 
clusion was as stated abov that owing 
to advanced putrefaction no opinion could 
be formed about the cause of death. 
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The learned Sessions Judge has held the 
following facts to be proved:— 

I. The appellant found the deceased 
Haku playing with 3 other companions, 
gave him a melon and took him away on 
the promise of giving him mote, 

2. The appellant and Haku wete alter- 
wards seen together near the canal by 
one Sundar and after that Haku was never 
seen alive again, 

3. Melon seeds were found in the 
deceased Haku’s stomach at the post- 
mortem examination, 

4. Tae appellant’s shoes were found 
near the canal bridge hidden in some 
reeds. l 

5. Haku when taken away by the 
appellant was wearing 3 ornaments, and 
these were noton his dead body. 

6. The appellant subsequently Lad 
knowledge of the place in which these 
ornaments were concealed and himself dug 
them up duting the Police investigation 
at a hut where heand some of his family 
lived. 


We express no opinion On these findings, 
but assuming them to be correct we do 
not think that they exclude every reason- 
able hypothesis other than that  Haku's 
death was caused by the appellant, If the 
appellant can be held to have robbed the 
deceased it does not follow necessarily that 
he afterwards killed him. It is not im- 
possible that the deceased fellinto the canal 
without the agency of the appellant, and 
there is no evidence of the actual cause of 
death, 


The sole charge framed against the 
appellant was one under section 302 of 
the Indian Penal Code, and it would not, 
in out opinion, be open to us to alter the 
conviction under section 302 to a convic- 
tion under one of the sections dealing 
with offen es against property. ‘The ap- 
peilant might perhaps have been charged 
under section 236, Code of Criminal pro- 
cedure, with the offence of robbery as well 
as with tbe offence of murder, but he was 
not so charged, and the essentials of the twa 
offences ate so widely different that we. 
do not think thet section 237 (1) and still 
less section 238 (2), could beapplied. In 
this view we are supported by the decision 


~ 
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HARI CHAND 92. AYA RAM; 
of the Allahabad High Court in Queen- 
Empress v. Yusuf (1). ; 
. Whether the appellant is to be retried 
on another charge is a question which 
must be dec ded by the District Magistrate 
of his district. We say no more than 
that our present order of acquittal on the 
charge of: murder shall not prevent an- 


‘other trial upon a charge under one of 


the sections of Chapter XVII, Indian Penal 
‘Code. ou 

- We accept the present appeal, set aside 
the conviction and sentence, and acquit 
the appellant of the charge under section 


Z. KE, ` 

Appeal atecpted. 

- (I) 20 A, 107; A. W. N. (1897) 240; 9 Ind. 
Dec. (N. 8) 429. Wk 


LAHORE HIGH COURT. 

CRIMINAL REVISION No. 164 oF 1922, 

March 31, 1922. 
Present?—Mr. Justice Martineau. 
HARI > CHAND—PETITIONER 
versus 
AYA RAM- RESPONDENT, 

Criminal Procedure Code {Act V of 1998), 
s. 195—Sanction to prosecute— Parties 
tevits—-Sanciton, grant of. og 

Where it is found, after a consideration of 
the evidence that a charge of dn offence against 
an accused person is false, the accused should 
be allowéd to prosecute his accnser for having 
broughta false charge. The fact that parties 
are on bad ternis is not a reason for refusing 
sanction for prosecution. | o. 

Petition, under section 439, Criminal 


procedure Code, for revision of an order of - 
the Magistrate, First Class, exercising en- 
hanced powers under section 30, Criminal 
Procedure Code, Gujranwala, dated the 18th 
October 1921, affirming that of the Bench 


„of t 
District Gujranwala, dated the 27th June - 


Honorary Magistrates, Second Class 


1921. ae 
Lala Madan Gopal, for the Petitioner. 


Lala Amin Chand Mehta, for the’ Re- 4 


spondent, 
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LAL, SINGH 9; HMPEROR. 

JUDGMENT. —The fact that the parties 
ate on bad terms is not a-reason for te 
fusing saxction for the prosecution, other 
wise no sanction would be granted in any 
case. The Magistrates found after a coit 
sideration of the evidence thet the charge 
of criminal breach of trust was false, and 
I do not see why on that finding the 
petitioner should not be allowed to pro- 
secute his acctser for having brought a 
false charge. i 


T accept this application and grant sanc- 
tion to the petitioner Hari Chand to 
prosecute Asa Ram for ən ‘offence under 
section 211, Indian Penal Code, in that 
the latter on the 17th January 1091 . 
brought a false charge of criminal breach 
of trust against him in the Court of the 


Hoaorary Magistrates of Hafizabe d. 


N. K, Revision accepted, 


LAHORE HIGH COURT. 
CRIMINAT, REVISION NO. 1506 OF 1924. 
March 16, 1923. - 
Present:—Mr. Justice Campbell. 
' LAL SINGH AND oTHERS— 
` PETITIONERS 
"o 0 VEPSUS 
` EMPEROR-RESPONDENT. 
Penal Code (Act XLV of 1860), ss. 323, 382— 
Theft after preparation for causing huvt— Hurt, ~ 


o ai 


n 


Vols 77) - 
BIS ARAMA PRASAD V. EMPEROR. 
In order to sustain a conviction under sectio; 


382 of the Penal Code, actual theft must have been 


committed. l | 
Complainant was sleeping on. a bed in 
front of an enclosure containing his cattle and 
was awakened to find the accused persons found 
hs bed, who threw him to the ground and beat 


hun; : 

Held, that the accused were guilty of an offence 
under section 323 but not of one under section 
382 of the Perial Code. 


Criminal revision against the order of ` 
the Sessions Judge, Gujranwala, dated the 


yth September 1922. 
Mr. Bakshi Ram, fot the Petitioners. 


JUDGMENT.—The petitioners have been 


Convicted of an offence under section ` 
"352, Indian Penal Code, and have been 
sentenced each to fifteen months’ rigo- 


rousimprisonmént. Both the convictions 
and the sentences have been maintained 
on appe by the Sessions Judge, but 
there is no specific finding that theft. 
was committed, and on examining the 
record, I can find no evidence to- that 
effect. The story of the complainant 
was thet he was sleeping on a bed in 
front of an enclosure containing his cattle, 
that he was awakened to find several 
persons round his bed and that he was 
thrown to the ground and severely beaten. 
Other witnesses came up andsaw the 
complainant being beaten. There was 
every reason to surmise that the accuséd 
were there for the purpose of committing 
theft but section 382, requires that actual 
theft shall be committed. 

The conviction, therefore, should have 
been under section 323, Indian Penal 
Code. It has been argued on behalf of the 
petitioners that the evidence of identiti- 
cation is insufficient, but it has been be- 


lieved by both Courts and Isee no reason 


to interfere onthis point. The senterces 
awardedarein excess ofthe maximum pro- 
vided by section, 323 ard must be re- 
duced. The offence was a serious one of 


its character. 


I find that the appellants were arrested 
‘on the. 6th April and were kept in cus- 


. iody until the x3th March when they 


were convicted..Thus they have been 
altogether under detention fora period of 
over. eleven months. The appropriate 


“sentence is the mazimum of one year to 
“be calculated from the dete of arrest, but, 
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as this period has almost expired, the 
petitionets may be released now. 


I accept ‘the petition to the extent of 
altering the convictions’ under section 
323, and to reducing the sentence of im- 
prisonment iu each case to one of nine 
months’ rigorous imprisonment from the 
13th June 1922. The petitioners thus will 
be released, l 


Petition accepted, 


ALLAHABAD HIGH COURT. 
CieIL REVISION No. 95 oF 192r. 
` April 20, 1922. 

Present:—Mr, Justice Gokul Prasad. 
BIKARAMA PRASAD TEWARI— 
APPLICANT 
Versus 
EMPEROR--O»PosrTE PARTY. 

Criminal Procedure Code (Act V of 1898) 
$$. 195, 476— Proceedings under s, 195, whether 
judicial—S. 476, applicatioi: of. 

. Proceedings under section 195 of the Criminal 
Procedure Code are judicial proceedings for the 
purposes of section 476 of the Code. i 

Chadammi v. Lalta Prosad, 16 Ind. Cas. 525; 10 
A. L. J. 174; 34 A. 602; 13 Ct. L. J. 717, followed. 

Criminal Revision. 

Mr. M, L. Agarwala, for the Applicant, 

Mi. L. M. Banerjee, for the Opposite 
Party, 

SUDGMENT.— This is an application 
to revise an order of the Sessions Judge 
of Gorakhpur taking ection under section 
476 of the Criminal Procedure Code, It 
appears that a certain suit was tried by 
a Bench of Honorary Munsifs, The de- 
cree passed by them was appealed from, 
The appeal was transferred to the Court 
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of a Subordinate Judge, who dismissed 
the appeal. 
putin anapplication before the Munsils 
'fors nction to prosecute the opposite side. 
his application was very. care ully . con- 
sidered by the Munsils, who refused 
the sanction asked-for. They also 
went on to consider the merits of 
the case and came to the conclusion 
thatit was not a case in which they 
would take action under section 476 of 
the Criminal Procedure Code. The success- 
ful applicant tookthe matter up in appeal 
and thelearned Sessions Judge has agreed 
with the reasons given by the learned: 
Munsifs for refusing sanction under sec- 
tion 195 of the Indian Penal Code, but he 
has made an enguiry into the matter, ex 
amined witnesses and directed the insti- 
tution of proceedings. under section 470 


ofthe Criminal Procedure Code. The p- . 


plicant comes here in revision and the main 
argument advanced on his behalf with his 
usual strength by Mr. Alston, his learned 
Counsel, is that the learned Sessions Judge 
had no jurisdiction to pass such anorder, 
because he was not seisedas an Original 
Court orasa Court of Appealof the original 
civil case in which the offence is alleged 
to have been committed. Thisis so and 
IT would have,ifthe matter hadbeen open, 
erhaps, come to the same conclusion, 
butít has been heldin the case of Chadammt 
v. Lalta Prosad (1), that proceedings under 
section 195 of the Indian Penal Code ere 
judicial proceedings and, therefore, proceed- 
‘ings under section 476 of the Criminal 
Procedure Code could have been taken. 
Iam bound by thisruling and follow- 
ing it I dismiss this application in revision, 


N.H, Applicatton dismissed, 


4 


(t) 16 Ind. Cas. 525: 10 A. Le J. 174; 34 A. 602} 
13 Cr Le J. 717. 


Later on, the successful party - 


it may» 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION No, 320 OF 1922; 
December 6, 1922. 
Present :—8ir Norman Macleod, Kr, Chief 
Justice, and Mr. Justice Grump. . 
EMPEROR- PROSECUTOR 


vef SUS 
MARMADUKE PICKTHALL 
— RESPONDENT. 

Contempt of Coyrt— Apology, whether sufficic®? 
satisfaction—Repelilion. : 

The publication of an apology js rot. necessary 
a sufficient satisfaction for a contempt of Cerit 
which has been committed. - (P. 438, Col. 2.] 

An apology does not remedy the evil carscd ly 
publication of the objectionable atter, «rd Whue 
to some extent, bea Tepatation cu tke part 
of the offender, it becemes little more ikan an 


idle form when the publication is due to a repeti- 
tion of negligence which has been condoned in ihe 


past. [P. 438, col. 2.] 

Criminal application, 

Mr. Kanga (with him Mr. 
Patkar), îor the Crown. 

Mr. Thakor, for the Respondent. 


JUDGMENT. 

Macleod, C,J.—On November 13, 1922, 4 
Rule was issued at the instance ol the 
Government of Bombay against the rte- 
spondent as Editor, Printer and Publisher 
of The Bombay Chronicle to show cause 
why he should not be committed ior 
contempt of Court in respect oi tLe © 
publication of an article headed ‘En 
Passant' containing the paragraph " Long 
live our Judges" in the Sunday issue of 
the paper ol October S, 1922. : 

The respondent published.an apology 
in the issue of the paper of October 11 
characterizing the  paragIaph 25 highly 
objectionable and apologiz-ng to the Chief 
Justice and Judges of tke High Court for 
the offensive expressions it contained and 
for the appearance of such a paragraph 
in his paper as the result of defective 
supervision due to illness. Acopy of the 
paper containing the apology was sent -to 
the Prothonotary fot the information Of 
the Chief Justice and Judges and came 
before us in due course. ln his affidavit 
filed in showing cause against the Rule, 
the respondent said he knew of the 
publication of the article in tke paper 
after it was printed therein, On Satur- 
day, October 7, he was in nis Office till 
about 8 p. m, until when the procfs- of 
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the. article were not received by him for 
perusal. He left office for dinner and in 
the ordinary course he would have return- 
ed to office about ro p. m. As he felt 
tireland exhausted he did not go back 
to office. He had hada setious illness. 
The suggestion in the affidavit thet if we 
had seen the apology we would. nct have 
gfantel the Rule wassingularly ill-advised, 
asacopy of the apology was annexed to the 
patition of the Government Pleader, 
ofensive and objectionable nature of the 
ellezations against the Judges in the 
paragraph referred to inthe petition hav- 
ing been admitted, theon!y question which 
Temiins is what order should be made on 
the Rule We demur entirely to the veiled. 
suggestion i1 the respondent's affidavit 
that the publication of an anology must 
necessatily be sufficient satisfaction for 
the contempt committed. In this case, at 
any Tate, it was necessary that the res- 
pondent siculd be called upon to appear 
before us. Then it was unfortunate for 
the ‘respondent that this was the fifth 
—Osersion during the list three and a half 
yeits on which we have had to complain 
of matter  publshed in The Bombay 
Chronicle. On the first two cccasions we 
were satisfied with apologies without order- 
ing the then Editor to appear before us 
in Court, . | 
On June 9, 1922, a Rule was issued 
against the present respondent with regard 
to an article headed ‘‘The Malegaon 
Appeals’: and on June ro, another Rule 
was issued with regard t^ an article 
headed “ British Justice", In bis affidavit 
on the first Rule the respondent contend- 
ed that he hed done nothing beyond 
offering reasonable criticism of the judg- 
ment of the Division Benen and pointed 


oat what the public oninion in the coun-: 


X try expocted of the High Court for whom 
he never intended to show disrespect, 
The acting Chief Justice in his judement 
of September 20, described the article in 
question in the following words: In re 
Marmaduke Pickthall (x). 

“We have considered the article and 
the affidavit in the light of the ateuments 
before us, I am prepared to concede that 


. (Q 72 Inl. Cas. 171 (1923) A. I. R. (B) 8; 
25 Bou. I R15; 24 Cr, I. J.289. 
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the srticle does not constitute a personal 
abuse of the Judges srchas we find for 
instance in Reg, v. Grav (2) or Inre 
Narasinha Chintaman Kellar (a) nor does 
the article contain such a comprehensive 
condemnation of Courts includine this Covrt 
and British Justice asis to be found in the 
recent case of In ve Baiyabodha Ramchandra 
(4) seas Taking the article asa whole, and 
making due allowance for the style, the 
view point and the possible political bias 
of a journalist, I find it difficult to avoid 
the conclusion that the article does 
attribute improper motives and political 
bias to the Judegesin upholding the severa! 
covictions...... The articleas a whole would 
leaveon the mind of an ordinz ry reader the 
clear impression that inivstice had teen 
deliberately done on political rrounóds fo 
some of the accused who were apparently 
innocent. In other words it attributes 
judicial dishonesty to the Judges.” 

The Court then imposed a fine of 
Rs. 200 without costs. 

In his affidavit on the second Rule the 
respondent said he knew of the publication 
in the Chronicle of the article complaired 
of afterit was printed therein. It was 
impossible for him as Editor of the paper 
personally to supervise everything that 
went into the paper every dav. If he 
had seen thearticle in quest’on he would 
not have passed it for publication. It 
was published through a mistake of tle 
Ass'staut Editor and he was sorry for the 
pub‘ication. Neither he nor the Assistant 
Editor meant any disrespect to the Court, 
When the Rule came on for heating the 
Court considered that the statements in 
the affidavit afforded under the cir- 
cumstances a rea-onable explanation of the 
manner in which the extract came to be 
published without his knowledge and .dis- 
charged the Rule. 

It cannot be suggested fot a moment 
that the Court has not treated the Editor 
of the Chronicle with the very greatest 


(2) (1900) 2 Q. B. 36; 69 L. J. Q. B. 5021 82 : 
E. p 534: 48 W. R. 474; 64 J. P. 484; 136 T, In . 
. 305. E 
(3) 2 Ind. Cas. 288: 33° B. 240; 10 Bom. I." 
R. 1040; 4 M. L.T. 359; 8 Cr. L. J. 426. : 
(4). 69 Ind. Cas. 841 24 Bom. L. R. 0281 (1922) 
A. L R. (B) 426] 23 Ore Ty. J, 644: 47 B. 76, 
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leniency, which appears to me, I must | 


tezret to say, to have been entirely nis- 
understood, The respondent charred with 
commenting on pending proceedings says 
“you can’t expect me to supervise every- 
thing that goes into the paper" and he 
is discharged. The respondent  cccuses 
que Judges of judicial dishonesty and he 

fined - Rs, 260 without costs, The 
PIRE now before us evidently refers 
to these two proceed ngs for contempt, 
for it begins,. “ Spee kin g of contempt of 
Court," though there was no previous 
reference to the subject. The object of 
the writer was to convey to his readers 
the idea that the Judges were the crea- 
tures of the Executive. ‘his is not a 
criticism . on a pronouncement of 
Judges in 4 particular case, it isa sweep- 
ing assertion of the vilest character 
against all the Judges in India, Entire- 
ly accepting the respondent’s statement 
that the article in question was very far 
from being in accordance with his policy 
or views with the remark that he could 
hardly have said less and might well 
have expressed limselt more directly, still 
the responsibility for the publicat’on of 
the objectionable matter must rest with 
him. The same excuse which secured h's 
discharge in September will hard'y avail 
again, He had-had his warning that it 
was eminently necessary either that he 
should revise the paper himself before it 
went to press, or that Le should have 
some Tesponsible person on his staff whose 


duty it was to put be‘o-e the Editor any. 


OE "matter, If the impression 

‘abroad tat the grossest libe's on 
Judges can be published with impunty 
provided an apology is offered, then it is 
time tbat such an impression stonid be 


removed, An ignorant public is far more ` 


likely- to believe the Mapan an and d's- 
card the apology. 

As was said by Crump, J., on the fast 
Rule against the respondent ; 

“It is impossible to permit the public 
to be pdisoned with such calumnies as 
' these. In a country stich as this where 
more importance is attached to the printed 
word than it perhaps at times deserves, it 
would be difficult for the averace Teader 
to read the language used without conceiv- 
. ing grave doubtsas to the integrity and 
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impa rtiality of the Judge of the Court. 
Therefore in the interests of tke administra- 
tion of justice the Court canrot overlook 
this contempt.” 

The imposition of a nominal fine has 
been found to be useless. The ink was 
hardly dry on that jrdgment before the. 
offence was repeated. lf an individral 
had beenlibelled a substantia] sum would 
have teen awarded fot damages on the 


‘principle that 8 newspaper should not be 


tempted to increase its profits by en-- 
croaching on private riglts. We are now 
acting in defence of fublic rights. The. 
Tespondent must pay 4 fine of Rs. 5,000 
and the costs of the Rule. We allow a 
week for the payment of the fine. 

Crump, J.—So far as principles go I 
have nothing to add to what I Fave said 
in my judg ment of September 20, 1922. 
The article now in queston is plairiy a 
contempt ard in view of the past record 
of this paper I agree that the time for 
leniency is. gore. In the last care we 
dealt leniently with the offence Ltecatse it 
was apparent to us that the true limita - 
tions cn criticism cf tlis nalure were im- 
perfectly understood. and we hoped tkat 
the result of our order would te that such 
criticism would te corfined within ifs 
proper limits. Tke result bas rct Leen 
ach'eved. The apology in the present care 
carnot te rccepted. It is rot the frst 
instance of cercless supervision, cnd an 
apology dees not remedy the evil, caused 
by publication cf tke objectionable matter. 
If, as I have elreedy pointed cut, we ect 
in the intereste of tke administration of 
justice, it is clear thut while en apology 
may be te fome extent a feparaticn Cn 
the part of the cf'er.der, it cennct overtake 
and counteract the mischief already done 
by the original puttication. Where tte 
publication is dve to a repetition of. 
negligence. which has been condoned -in 
the past, an apclogy becomes little more 
than £n idle form, J agree in the order 
proposed. 

Rule made absolute, 

Z, X. 
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SHEO AMBAR Y, EMPEROR. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

CRIMINAL APPEAL No. 236 OF 1923. 

July o, 1923. 
Present :—Mr. Dalal, A. T. C., and 
Mr, Cuming, A. J. C. 
SHEO AMBAR AND OTHERS~ 
PRISONRRS—AÀPPELLANTS 

versus 


EMPEROR—COMPLAINANT. 

Evidence Act (1 of 1872), s. 3o— Confession of 
co-accused, . value of—-Corroboration, necessity of 
—-Confession, what amounts to—Moltive, 

- corroboration. 

Evidence of motive is not a corroboration of 
any of the incidents of the crime. fp. 441, col. 1.) 

Hiya Lal v. Emperor, 7 Ind. Cas.1012; 13 O. 

-. 0.243; TI Cr. I. J. 554, relied on. a 

The statement of an accomplice can be taken 
Into consideration under section 30 of the Evi- 
dence Act, only when he. admits his own guilt 
to the same extent to which he implicates others. 
[p. «41, col. 2.] 

The word “confession” in section 20 of the Evi- 
dence.Act cannot be construed as including a mere 
inculpatory admission which falls short of being 
an admission of guilt. [p. 441, col. 2.] 

Queen~Empress v. Jagrup, 7 A. 646; A. W. N. 
" (1885) 131; 4 Ind. Dec. (N. 8.) 799, relied on. 

A confession unsupported by other testimony 


is evidence of the weakest kind against a co-accus~ 


ed. fp. 442, col. t.) 
" Khanjan v.Queon- Empress, 4 O. C. 69, Sri Krishna 
v. King- Emperor, 6 O.C. 204 at p. 209 and Pagh- 
bir v. Kine-Emperor, 11 O. C. 338; 8 Cr. L. J. 

393, followed. - 
" . Criminal appeal against an otder of the 
- Sessions Judge, Fyzabad, dated the 26th 
May.1923. f 

for tha Appellants. , 

"The Government Pleader, forthe Crown, 

JUDGMENT.—Si.eo Ambar, Ram Saran, 

and Din Bandh, all Brahmérs, have been 
convicted. by the learned Judge of 
Byzabad of. an Offence of murder 2nd 
 Sentenced to death. [heir appeal and a 
reference by the learned Judge for the 
confirmation of the sentences of death 
. ate before us for decision. Cbandika 
Brahman, who was mutrdeted, was brother 
of the grandfather of Sheo. Ambar and 
Ram -Saran appellants.. There was a 
family dispute between them over the 
property of a deceased female of the 
family. There had been litigation tet- 
ween the parties for some years, and 
24" yearg ‘ago. Sheo-Ambar and his 
brothes had been convicted and sens 
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tenced by a Criminal Court for beating 
Chandika. There was peace for a few 


years while Sheo Ambar waseway in 


Burma, On Sheo Ambar’s return about 
three years ago disputes started again. 
Recently Chandika had brought a cfimi- 
nol case and a civil suit against the 
two brothers: the criminal case was 
compromised, but the hearing of the civil 
suit was fixed for the 18th of Jannery 
lást, Chandika left home on the morn- 
ing before dawn on the 76th of January 
for Fyzabad to attend to the civi) suit. 
His son Mahadeo has described how tte 
murder was discovered. A few minutes 
after suntise a resident of  villcre 
Mithegzaon came and stated to him that 
his father’s dead body wes lying by the 
road side. He went to the spot and 
found that his father had teen kijled by 
tbe side of the kaehha road which goes 
to Fyzabad The place is about a mile 
from Mahadeo’s horse, Scme of the 
clothes carried by Chandika were miss- 
ing. He at once suspected Sheo Ambar 
and Ram Satan and also the other 
accused persons whom he consideted to 
be their associates, A report was made 
at the Police station eleven miles away 
at rP..M. The chowkldar of  villace 
Mitte"aon made the report and in this 
Teport no suspicion is expressed against 
any particular accr'sed. This, however, 
is a matter of smal! account becanse the 
murder must have come asa shtck to 
Mahadeo and he could not te expected 
at stch a time to give detailed informa- 
tion to the chowkidar to carry to the 
Police station, The Investirating Officer, 
Munshi Mohammad Badar Khan (P. W. 
No. ro), feechéed the scere of the occur- 
rence at 1r. P. m. that night. He has 
detailed all the eviderce which Fe has 
Obtained to connect the aeppellerts with 
the crime. He took steps to arrest 
Sheo Ambar, Ram Saran, Janga and Din 
Bandh and Bhagwati against whom 
suspicion was expressed by Mahadeo: 
Janga and Din Bandh were arrested at 
their houses on the ryth, The same 
day their houses were searched ard a 
bed-spread kathri of dhussa cloth was 
fecovered from Din Bandh’s house. It 
has been certified bv the Imperial. 
Serologist to contain two small spots of 


440 

SERO AMBAR 0. EMPEROR. 
human blood, On roth January, on 
information tTeceived either from Din 
. Bandh alone Or ‘from Din Bandh and 
Janga both a dhoit and an angocha were 
recovered out of a stack of dhak leaves 
ata little distance from the scene of 
the occurrence. ‘These two accused were 
arrested and sent to the F zabad Jail 
on the 20th. .On the 21st Din Bandh 
made a statement before the Committing 
Magistrate. As this statement is practi- 
caly the sole basisfor the conviction 
of all the three appellants it may be 
quoted at length to determine its nature 
and the value that should be attached to 
as Musammat Ram Dei was Chandika's 
aunt and there was dispute between 
Chandika and Sheo Ambar regarding her 
property. She was Sheo Ambar's grand- 

` mother. There was a case in the Civil 
Court and 18th was the date of hearing 
fixed therefor, Chandika was go’ng to 
Tyzabad- in connection with the above 


case. Janta, Bhagwati, Ram Siran, 
Sheo Ambar and I were sitting under 
a tree beside ihe road neat 


Kachhera in the jungle of Mithepur. It 
was "Tuesday morning. (Chandika) was 
on his way, when he teached ihe pace 
(where we were sitting) it was all dark. 
Pam Saran, his younger brother, that 7s, 
Shes Áuibar's younger brother, recognised 
him. Janga said to Sheo Ambar that 
Chandika was going. 'Thereupon both Bhag- 
wati aud Sheo Ambar started, Having 
reached near Chandika, Bhaywati gave 4 
lathi plow from behind and Sheo Ambar 
struck with a „banka, Sheo Ambar bada 
banka with him. ‘Then Chandika gavean 
alarm, whereupon Janga, Ram Saran and 
I also weat there ftom beneeth the tree 
and said, ‘Will you mttider him cutrizht', 
Sheo Ambar .was hitting him with a 
banka and killed him outright. In the 
meantime three persons were seen coming 


on the road from the southern direction, ` 


Lal 


Thereupon Sheo 

dragging the cotpse, 

Sirsa tree away fram ! 

Saran and Janga tan away. to our houses. 

Sheo Ambar aud Bhagwati also made off 

to their houses. Bhagwati ond Sheo 
mbar ran away at that time. 


Ambar and  Bhagwati 
put it in under a 
the road. JT, Ram 


Eotniéry Sheo Athbar was at Rangoon ` 
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and was intending to go there again after 
this case was settled. Bhagwati had also 
tun away with a woman to Rangoon 
when Sheo Ambar was there, The name 
of the woman is Birji. Now Birji lives 
at her house, that is, at her brother’s 
house. Bhagwati and Sheo Ambar had 
taken the blanket, , gllaf and charban; 
dhott, kurla and shoes were on the person 
of the deceased. I do not know whether 
(the deceased) had any cash about. him, 
The dhak wood, having been cut was 
lying in Sheo Ambar’s field and he (Sheo 
Ambar) had concealed Chandika's dhoit, 
angocha and charban there. The Sub- 
Inspector had recovered, all these things 
before meat the time of investigation. 
A day before the occurrence it was 
agfeed upon at Janga’s house that 
Chandika should be beaten when he poes 
to the Court. We the five persons had 
conspired that he may not reach (the 


' Court) on the date of hearing. But those 


persons killed him outright. Sheo. Ambar 
had gone ahead with a banka. Lal 
Bahadur Pundit, had told Chandika the ` 
auspicious time to attend the Cotrt, 
Lal Bahadur is the father of this Bhag- 
wati, Bhagwati told Jarra first, and 
then to Sheo Ambar that Chandika would 
po af that particular time: that is, the 
next day, eatly at dawn during twilight. 
They kad taken the property of the 
deceased, so that it may be understood 
that some daco'ts had killed and tobted 
him of his property. Sheo Ambar came 
and. woke all of us, saying. ‘Comme, tle 
time is near at nand,’ Sheo Ambar; 


. Jangd; Bhagwati, ard I reached tke place 


of occurrence first; and subsequent! 

Ram Saran arrived and said that Chandiga 
had already started. The place where 
we were sitting was the one previcusly 
fixed and is situate at .a distance of 
less than.a mile. from our village. It was 


two or three gharis before sunrise. I have 


made this stetement out of my free will. 


 "fherels no Police man herein sight at this 


time. I have been in the jai lock up since 
yesterday. No undue influence has been 


. brought to bear upon me in respect of 


the above statement, Thinkirg God to 


. be above me, I make this statement," ` ' 


The record of Din Bandb's statement in 
the Court of the :Committing Magistrate 
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is so short.that it is not clear whether 
in that Court he desired to retract the 
above statement or not. He denied hav- 
ing killed Coandika but when questioned 
asto thecotrectness of this statement he 
replied “ Ves, this statement A (1) which 
had been Tead Over to me is correct. I 
made this vety statement.” The Committ- 
ing Magistrate ought to have questioned 
Din Bandh further in the matter to 
explain why while admitting the state 
ment he denied having murdered Chandika. 
In the Sessions Court on zīst May, Din 
Banih specifically retracted this state- 
ment. He explained as follows bow he 
came to make this statemert, 

“I was stffering from giddiness and 
made the statement while not in my 
ptoper senses at the instance of the 
Thanadar. I made that statement be. 
cause the Thanadar had promised to get 
me pardoned and released. I was kept 
Separate from others and was told that 
I was accepted as an informer, I was at 
my house. I am under surveillance.” 
The reasoning of tke learned Judge put 
shortly is this. Din Bandh’s statement 
of zīst January amounted.to a confession 
and was re'evant as evidence against him 
though. retracted. "Taken in conjunction 
with the recovery of blood stained kathri 
from ‘his possession:nside his house the evi- 
dence was sufficient to prove bis guilt, The 
Judge has not believed the evidence that 
the deceased’s shecis were recovered on 
information given by Din Bandh. As 
tegards the -other two appellants; Din 
Bandh’s statement may be taken into con- 
sideration by the Court as against them 
and the fact of their enmity with Chandika 
was: sufficient to confirm the truth 
of this s'atement of Din Bandh. Janga 
was also implicated in this statement but 
the learned Judge acquitted him because 
that accuse] person had no motive to 
commit the murder. 

In our opinion Din Bandh’s statement 
isnot of sich a nature ag to be conclusive 
proof of the guilt of the co-acctiseds, Sheo 
Ambar and Ram Saran. Evidence of 
motive is not a corroboration of any of 
the incidents of the crime, To begin 
with, the statement is not a confession of 
the guilt of murder by Din Bandh. "The 
statement of an accomplice is taken into 
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considefation when be himself admits his 
own guilt to the same extent to which 
he implicates others. To use the words 
of Mr. Justice Straight,  " What was 
intended by section 30 was that where a 
prisoner—to use a popular phrase— makes 
a clean breast of it’, and unreservedly con- 
fesses his own guilt, and at the same 
lime implicates another person who is 
jointly tried with him for the same offence, 
his confession may be taken into con- 
Sideration against such other person as 
wel asagainst himself, because the admis- 
sion of his own-guilt operates as a sort 
of sanction which to some extent takes 
the place of the Sanction of an oath, 
and so affords some guarantee that the 
whole statement is a true one. . But 
where there is no full and complete 
admission of guilt, no such sancticn or 
guarantee exists, and for this reason the 
word ‘confession’ in section 30 cannot 
be construed as including a mere incu'pa- 
tory admission which falls short of beine 
an admission of guilt” Queen-Empress 
v. Jagrup (ij. The learned Judge of 
the lower Court was of opinion 
that Din Bandh made a confession 
of murder because he krew that Sheo 
Ambar carried a banka- and must be 
presumed to have ktnown that murder 
was likely to take place when Chandika 
was assaultel. Hehas, l.owever, overlook- 
ed the cistinct statement of Din Bandh 
that Sheo Ambar had gone aheed with 
a banka, ‘This must have been before 
sunrise in the dark and the whole tenor 
of Din Bandh’s statement indicates that 
the attack with the banka came to lim 
as a great surprise. Accofding to him 
the accomplices had only agreed to teat 
Chaudka and this more tevere form of 
attack was unexpected. These aré the 
words used by him: “Thereupon both 
Bhagwati eni Sheo Ambar started. 
Having reached near Chanáika, Bhag- 
wati gave a lathi blow from behind 
and Sheo Amber struck with a banka. 
Sheo Ambar had a banka with him. ` 
Then Chaniike gave an alarm 
whereupon Janga, Ram Saran and I also 
went there from beneath the trees and 


' (1) 7 A. 646; A. W. N. 


eas oe (1885) 131; 4 Ind. Dec. 
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- Bald, ‘Will you murder him outright? 
Sheo Ambar was hitting him outright,”- 
“On such a statement Dim Ba ndh cannot 
be said to have confessed to the guilt of 
murder. Thelearned Government Pieačer 


referred to the ` ruling reported 
in Emperor v. Kehri (:) and 
argued that the confession of an 


accomplice by itself is sufficient to sup- 
port a conviction of accused persons, 
As already pointe] out the confession, 


however, must be of the szme crime of- 


which tbe accused are being tried. The 
' ruling, moreover, is no authority for the 
proposit on that such a confess'on would 
be sufficient in the entire ebsence of 
any corroborative evidence, In his judg- 
ment Mr, Justice Richards has mention- 
ej several corroborative facts in support of 
the confession of tke accomplice in that 
case. In this Court there has been a 
"series of rulings for rearly a quarter of 
a century emphasising thenecessif y of cor- 
Tobotative evidence. In Khanjan v. Queen- 
Embr:ss (3), the Judicial Commiss'oner 
pointed out in 1901 thot the confess onis to 
be taken into considefation to corroborate 

otherevid ence. This princip'e was affirmed 
in Sri Krishna v, King-Emperor (4). In 
Rashbir wv. King-Emperor (5) a Bench 
of this Court laid down that a.confes ion 


ünsuppor:ed by other testimony is evidcn:e. 


of the weikest kind against a co-accused. 
In 191) another Bench of this Court 
was of opinion that the value of a cow- 
fession taken into cousicetation under sec- 
tion 30 of the Evidence Act wis very 
small ani did not constitute legally sufi- 
cieat coroboration of the testimony of an 
approver either as to the crime or tle 
identity of the person aNected. 


' Motive by itself is not corroborative 
evigence of Din Bandih’s statement 
[Hiri Lal vw. Emperor (6)}. Consider- 


inz the matter more closely it is not 
prove] that Sheo Ambar and Ram 
Saran were the only enemies of Chandika 
„in the neighbourhood. It appexs from 


(2) 29 A. 434; 
140; 5 Cr: Le J. 3 
. (3) 4 Q. C. 69, 

(4) 6 O. C. 204 at p. 209. 

(5) rr O. C. 328; 8 Cr. L, J. 393. 
..(6) 7 Ind. Cas, 1012; 13-0, C. 243) 11 Cr. L. J. 
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the testimony of Gaya Det, prosecution * 


Witness, that Chandika was a man of 
many activities and such a man was 
likely to have many enemies, The wit- 
ness said: 

"Chandika was a well-known man, 
He used to collect rent of two villages 
on behalf of B. Baldeo Prasad Vakil, 


He used to lend money in cash arid also 


grain for seed and food.” 

In our opinion the evidene on th 
TecOrd, when properly tested, fells very 
short of establishing the complicity of 
Shed Ambarand Ram Saran, 

The next 
Bindh can be convicted of mvrder. As 
explained ahove, his statement which is 
callel a confession is not au 
of tbe crime of murder, Having regard 
to the habits and mode of life of villagers 
two small stains on a hed-spreed could be 
caüuselin various ways wthout raisirg a 
presumption that Dir Bandh “took part 
in the murder. 
make no mention of the allged re- 
covery of tke deceased’s  clotles on 
information given by bim. ‘The lower 
Conrt has not reliedupon the prosecvtion 
evidence produced 'to prove thet it was 


cn his information that tke art'cles were: 


found ina heap oflerves. He had cnce 
been bound cverfor bad iivelihood and 
was consequert!ly urder the inflvence of 
the Police. Though 2 blcod stained cover- 
let was found in his house on the I-ih 
he was not arrested till the rotr; so it 
is probable that what Le says is true 
and that he was given a promise ci a 
pardon to induce him to make the state- 
ment which he did on 21st January. 
In his case also the evidence, in. our 
opinion, is not sufficient for a convic- 


quest’on ‘s_ whether Din 


admission . 


In -His statement he 


- 


tion. We set aside the convictions and . 


sentences of all the three appellants and 
direct that they be released at orce.. 


Z, K. - Conviction set astde, 


- 
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. LAHORE HIGH COURT. 
CRIMINAL, APPEAL NO. 1046 OF 1922. 
4 March 19. 1023. 
Persenf :—8Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice LeRossigrol. 
SHER SINGH —CoNVICT—APPRLLANT 
_ Uersus 
. EMPEROR—XESPONDENT, 

Penal Code (Act XLV of 1860), s. 84— Un- 
soundness of mind—Medical and legal points of 
view-—Person conscious of doing wrong, whether of 
unsound mind. 

The medical and the legal standardSof sanity 
are notidentical. From-the medical point of view 
every man at the time when he commits a 


murder is insane, that is, he is not in a sound,. 


healthy normal condition, but from the Ie gal point 
of view a man must be held to be sane so long as 
he is able to distinguish between right and wrong, 
- solong as he knows that the offence he is commit- 
ting 18 a wrong thing to do, so longas he has a guilty 
mind. fp. 444, col. 1.) ' 

A person who is in a highly excited ond 
unbalanced condition, but is  mneverthcders 
conscious that what he Is doing is wrong and a 
crime cannot be said to be of unsound mind within 
the meaning of section 84 of the Penal Code. 
[p. 444, col. 1.) 

Criminal appeal ffom an order of the 


Sessions Judge, Jhelum, dated the 28th 


Auzust 1922, : 
Mr. Ishwir Das Khanna, for the 
Avellant, 


Mr. Jai Lal, for the Respondent. 


JUDGMENT.—On the rst of February 
1020 the appellant Sher Singh attempted 
to kill his wife and his mother-in-law erd 

_ did kill his brother-in-law Balwant Sirgh 
and subsequently set fire to the hut 
belonging to his mother-in-law. He has 
been convicted in .respect of all four 
offences and sentenced under section 207, 
Indian Penal Code, in respect of the 
murlefof Balwant Singh, to transporta- 
tion for life, in respect of the offence of 
arson to three years’ rigorous imprison- 
m2it and in respect of the two offences 
ot Attempted murder to seven vears’ trans- 
portation in each c'se, with a proviso 
that all the sentences are to tun concur- 
tently. 

, The facts of the case are not challenged. 
Tae apoellant at the time of the commis: 
sion of the offences wis emploved in the 
army bit had com» on leave to hig 

. homey. Orthe date in question he had 

gone to his mothet-in-law’s to ask for the 
hend of his sisterin-law for his younger 
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brother, On the fefusal of his prayer he 
fell into a reee and with a razor which 
was lying on his bed attempted to cut 
his wife's throatand when she was rescu- 
ed he turned upon his mother-in-law. 
She was rescued by the witnesses, 
Ganesha Siíneh.and Banshi Ram, and all 
three left the court yard whereupon the 
appellant shut the door -after them and 
remained inside the house with Balwant 
Singh, his brother-in-law, aged about 1a. 
Shortiv after smoke was s*enissving ffom 
the Rothrs. The villagers collected and, 
as the appellant tefusedtc open the door, 
a hole was made in the roof ard the 
appellant was ordered to trirg out 
Balwant Sineh and Kartar Kaur, the 
&ppellant's sister-in-law who also. had 
remained inside the house when the appel- 
lant shut the door. He replied that he 
had a revolver and would skoot anybody 
who approsched. Thereupon the door was 
brokenin and Sher Singh who rushed out 
with a club was over-powered. Balwant 
Sinch was found inside the hut with his 
throit cut and his abdomen slashed open. 
Musammat Kartar Kaur was uninjured ard 
was removed safely cIthough the hut was 
burnt down. 

On behalf of the appellant the contention 
is, that he was insene ot tle tire when 
these offences were committed, end great 
stress islaid before uson tle evidence of 
Major Cox, Superintendent of tle Lr natic 
Asvium, Lahore, who stated that ihe ap- 
pellant was admitted to the Asvlum on 
the 27th of March  19?o, and was pro- 
nounced sane on the 28th of November 
ro2r, Whilst in the Asylum and at the 
time of his entrance, tke anpellent was 
suffering from kajatonia and the witness 
wasof the opinion, after hearing the facts 
of the case, that the appellant did not 
know whet he was doing at the time of 
the murder ard was insane at that time. 
The learned Sessions Judge, 2greeing with 
the Assessors was of the opinion that, 
though the appellant, some considerable 
time after the commission of the offence 
became insane, he was not insane at the 
time of the murder, and there are suffici- 
ent reasons, in out opinion, for hold'ng 
that h's concittsion is correct. Undoubted- 
ly the appellant at the time when he 
committed these offeuces had in him the 
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seeds of insanity and there seems no 
reason to doubt that he had a fit of 
lusanity, which lasted for two months, 
foutteen years before the date of the 
ofences. Since that date, however, he 
appears tg have been sa@neand, as men- 
tioned above, was accepted for service in 
the Army and was employed in the 
Army at the time of the Offences. On 
arrest nothing abnormal in his condition 
was noticed by either the Police or the 
Magistrate and even the Civil Surgeon of 
Sargodha, who examined him on the 
Ath of Februrry 1920, perceived nothing 
abnormal in his condition. It was only 
about a month later, that signs of insanity 
were observed in him. 

It is not necessary to holdthat Major 
Cox's opinion is incorrect, for the medical 
and the legal standards of sanity arenot 
identical. From the medical point of view 
it is probably correct to say that every 
man at the time when he commits a 
murder is insane, that is, leis not in a 
sound, healthy normal condition, Lut from 
the legal point of view a man must Le 
held to be sane so lonz as beis able to 
distinguish between right and wicrg, fO 
long as he knowsthat the offence he 15 
committing is a wrong thing to CO, so 
lonz as he has a guilty mind. In this 
case the appellant wis sane enough to 
be anxious to secure h's sister-in-law’s 
hind for his brother and fo feel anger 
and resentment when lis request was 
refused. He also threatened to shoot 
anybody who interfered with him and 
immediately a ter his arrest made what 
we are told by the Sub-Inspector wes a 
sensible and rational statement, 

For these reasons we agree with the 
learned Sessions Judge that, though at 
the time of the commission of the offences 
the appellant wasin a highly excited and 
unbalanced condition, he was, nevertheless, 
coiscious that what he was doing was 
wrong and a crime and we dismiss his 
appeals and maintain the sentences. 

Z, K. Appeals dismissed, 
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MADRAS HIGH COURT, 
CRIMINAL Revision CasES Nos, 248 AND 
-86 OF 1923. 

(TAKEN UP CASR No. 18 oF 1923 
AND 
CRIMINAL REVISION PETITION No. 290 
OF 1923). 

November 20, 1923. 

Present :-—Mr. Justice Odgers and 
Mr. Justice Wallace. 

In re P. KOTTOORA THEVAN 
AND OTHERS-~PETITIONERS, 

Penal Code (Act XLV of 1860), ss, 34, 
149, 395—JDacoiy by force of 5.34 or 149— 
Charge—Consolidaled Sentences, 

To constitute the offence of dacoity, it is neces 
sary to prove that five or more persons joined in 
a robbery. A conviction fordacoity based either 
on a finding of common object not charged, or on’ 
evidence which docs not prove the essential in- 
predients of the offence cannot be sustained. To 
justify a conviction for dacoity by the applica- 
tion of Section 34 or 140, Penal Code, it is 
necessary to “haige and prove that the unlawful 
assembly as a whole had the common intenticn 
of committing dacoity or that each accused knew 
that dacoity was likcly to be ccmmiitcd in pro- 
secution of the common object of the unlawful 
arsembly. [p. 445, col, 2.] l 

Where the accused weie charged with beirg 
members of an unlawful assembly whose common 
object «vas to commit mischicf and cause’ hutt, 
but there was no count in the charge that the 
common object of the unlawful assembly wes to 
commit dacoity or to cause hurt for the purpore 
of committing theft, no conviction Jor daccity ly 
force of Section 34 or 149, Pcnel Cede, cen 
be sustained. [P. 445, «1. 2.] s 

It is not proper to pars conrolidated sentences 
on an accescd person for a number of: offences. 
[p. 446, col. 1.1 

Cace taken up under the orders of 
Mr. Justice Coleridge, dated the 1ioth 
Apri 1923, and petitions under sec- 
tions 435 and 439 of the Code 
of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judg- 
ment of the Sessions Judge, Tinne- 
velly, in Criminal Appeals Nos. 76 and 


790 of 1922, dated tle 31st March 
1923. 

Mr. T.  Rangacharíar, with him 
Mr. A. Srirangachariay, for the Peti- 


tioners :— My contention is that the several 
ingTedients necessary to constitute the 
offence of dacoity are not present in the 
case and so the petitioners cannot be con- 
victed for dacoity. 

The prosecution case from the begin- 


= 


ning is that the petitioners came to 
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Ituvankulam village to attack the Adi- 
Dravidas and the common object with 
which the petitioners are -charged Is 
to cause hurt and mischief. There is 
absolutely no evidence that five people 
joined together and carried away the 
property and in so carrying away they 
caused hurt. This is not a case of 
dicoity by extortion. The petitioners 
have not been charged as having ha 
the common intention of committing 
dacoity. The mere fact that some of the 
members of theunlawful assembly in the 
coursa of the same transaction commit 
Iobbery cannot render the other members 
constructively liable for this same offence. 

Mr. V. L. Elhira, for the Public Prose- 
cutor, tor the Crown:—It is true there is 
no evidence that5 people jo'ned together 
aud committed robbery. But the petitioners 
ate constrüctively lable for the offence 
under section 34 as also under section 149 
because tley must have known that 
dacoity was likely to be committed. 

Further, a consolidated sentence for tLe 
various offences they have been found 
guilty of, is bad. For, an Appellate Coutt 
cannot know what is the sentence for 
each particular offence and in case of 
reversal of conviction for any one offence, 
“the Appellate Court may find it dfficult 
what portion of the sentence has to be 
reduced. 

Mr. Rengachariar :—The petitioners have 
n0! been chatged under section 34 or 140. 
So they cannot be convicted under these 
sections. 

As tegards the consolidated sentences 

there is no legal prohibition. . 

"^  QORDER,.—Petitioners in this case were 
convicted before the Assistant Sessions 
Judge of Tinnevelly, by a Jury, of the 
offence of dacoity, and by the Assistant 
Sessions Judge himself of tke offence 
rioting, and by force of section 149, 
Indian Penal Code causing various kinds 
of hurt. On appeal, the Sessions Judge 
Yeversed the convictions under sections 324 
and 325, Indian Peual Cole, by force of 


section 149 and sustained the convictions. 


under sections 395, 147 and 323, Indian 
Penal Code. Petitioners contend that 
there was no legal material on which.a con- 
viction under section 395, Indian Penal 
Code, can bé sustained, 
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he facts, which befote ts as a Court 


‘of Revision may not be traversed, are 


that an unlawful assembly, of which 
petitioners are said to have been mem- 
bers, attacked the Adi Dravida village 
of Illivankulam, with the common object 


-of committing mischief to the properties 


of the residents and hurt to their per- 
sons, that mischief and hurt were so 


d caused and that in the course of this 


outrege, various atticles of property be- 
longing to various inhabitants werte car- 
ried oif by persons in. {he mob. 

Now there is no evidence that any 
such article was cariied off by 5 or more 
persons, or thet 5 or more persons in- 
vàded any kous’, caused hurt to the in- 
mates for the purpose of commiitiag theft 
there, and carried ott articles therefrom, 
The only evidence that, we can find of 
theft of articles from a house cr person, 
of hurt or 
violence to the inhabitants of the house, 
or to that person, is as foilows :—Pro- 
secution 7th witness says that accused 
Nos. 5, 6 and ro beat bim withsticks, and 
then entered his houseand looted it, and 


prosecution roth witness says that the 9th 


accused beat him with a stick and then 
stole vessels from his house. In neither 
case, is there any evidence that 5 or more 
persons joined in these robberies. 

Prima facie then, there is no evidence 
that any dacoity was committed, The 
only lezal justification for a conviction 
for dacoity then, must rest on an applica- 
tion of section 34 or section 149, Indian 
Penal Code. For either section to apply, 
it was necessiry to charge and prove 
that tle unlawful assembly as a whoie 
had the common intention of Committing 
dacoity, or that each accused knew that 
dacoity wis likely to be committed in 
prosecution of the common object of the 
uulawfulassembly. Nochargein such tenot 
was framed against accused; nor were they 
called upon to defend themselves on such 
a couat. In the charge framed. they were 
no doubt called upon to defend them- 
selves, iniey alia, against the charge of 
being members of 4n unlawful assembly, 
whose common Object was to commit 


‘mischief and cause hurt. But thete was 


no count in the charge that the common 
object of the unlawful assembly was tg 
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conimit dacoity; or to cause hert for 
the purpose of committing theft, without 
which no conviction for dacoity by force 
or section 34 or section 149, Indian Penal 
Code, can be sustained. Again, ro doubt, 
all the accused were charged substantively 


"with the offence of ''dacoiy by robbing, 


Sankarapandyan and others,” Dut, as we 
have pointed out, there is no evidence 
that any ot all of the accused directly 
committed dacoity. 

The conviction - for dacoity, based 
either On a finding of a common object 
notcharged, or on evidence, which does not 
prove the essential ingtedients of the 
offence, cannot be sustained. The learncd 
Assistant Sessions Judge, therefore, mis 
directed the Jury and should have directed 
them that a conviction for dacoity could 
not be sustained on the charge and the 
evidence. We must, therefore, aS this is 
a case of an illegal convictiOn, interfere 
in revision aad Set aside the conviction of 
the petitioners for dacoity. 

There is evidence, however, that 
accused Nos. I, 2, 3, and g Committed 
theft (P. W. No, 5), that accused Nos. 5, 
6 and ro committed. robbery (P. W. 
“NO, 7); and that the oth accused committed 
robbery (P.W, No, x0). As they have 
been charged with dacoity they may be 
convicted of these lesser offences of thesanie 
kind. We, theretore, convict the accused 
Nos. 5,6, 9 and zo of the offence of robbery 
under section 392, Indian Penal Code, and 


"n 


‘accused Nos. I, 2 and 3 of the offence oi : 


thett under Section 379, Indian Penal Code. 
-7° Asto sentences, the method of the 
Assistant Sessions Judze of passing one 
consolidated sentence for all offences is 
not a happy one, and leads to complica- 
tions as we: now find. We do not know 
what sentence he intendedtoinflict forthe 
‘offence of dacoity. Considering that decoity 
was one of the offences which he found 
ptoved, the senterces wete extremely 
lenient. Though we hold that no dacoity 
' was proved to have been committed, we 
‘agree with the lower Courts flal a very 
geriotisand concerted attack was made on 
these uufortunate villagers. We do not 
find ourselves inclined to reduce the sen- 
, tences by much. In the case of accused 
Nos. 4, 7 and 8 now acquitted of dacoity 
“and kindred offences, we reduce the sen» 


INDIAN CASES; 


, {19 


tescesby six months. Inthecase of accused 
Nos. I, 2,3,5,6,9 and 1o now acquitted 
of dacoity, but convicted of robbery 
or thett, as above, we reduce the sentences 
by three months. The lower Appellate 
Court’s order under section 306, Criminal 
Procedure Code, will stand, 
v. N. V, Conviction for dacoity set aside, 
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LAHORE HIGH COURT. . 
CRIM{NAI APPEAL NO. 1176 OF 1922. 
a Febrtary 19, 1923. 
Preseni:—Mr. Justice Scott-Smith. 
GHULAM AND oTHERS—CONVICTS— 
APPELLANTS 
verSus - 
EMPEROR—REPONDENT, 
Petal Code (ict XLV of 1860), ss. 442, 455—~ 
Houscebreaking— Entry, actual, not effected — Ap- 


plicability of s. 458—.Person who has not himself 


made preparation, whether guilty of offence. 
Accused having made a hole in the wall of com- 
plainant's shop found that their Way was blocked 
by the presence of beams on the other side of the 
wall and they could not, therefore, enter the shop: 
Held, that as there was no entry into the shop 
within the meaning of section 442 of the Penal 


“Code aCCused were guilty not of Lkouse-breeldig 


but merely of an attempt to commit house-break- 
ing. [P. 447, col. 1] 

Section 458 of the Penal Code applies only to 
the house-breaker who has actually himself made 
preparation for causing hurt to any-person or for 
assaulting any person Or for wronglully restraining 
any person, etc., and not fo his companions who 
themselves have not made such preparation. 
[D 447, Col 2.] l 

Criminal appeal froni an order of the 
Magistrate, First Ciass, exercising en- 
hanced powels under section 30, Criminal. 


Procedure Code, Montgomery, dated the 


23rd November 1922. 
Mr. Cooper, fot tke Appellants. 
Mt. Amar Nath Chona, tor the Respond- 


ent. 

- JUDGMENT.—The three appellants have 
been convicted of an offence undef sec. 
tion 458, Indian Penal Code, and have 


t 


been sentenced, Ghulam, son of Mutalli, . 


tO seven years’ rigorous imptisonmtent, 
Waryam, son of Mutalli, to five years’ 
rigorous imprisonment, and Waryam, son 
of Beg, to two years” rigorous imprison- 
ment. 

Mr. Cooper, who appeared [or ihe 
appellants, did notargueontheíscts but 
utged that the offence of house-breaking 


4 


~ 


' ing house breaking" was complete. I am, 


i Nd y) 
.-ALIA 0, EMPEROR; 


had not been committed because there 
was no proof that any of the appellants 
had effected an entr: into any building 
within the meaning of section 442 of the 
Indian Penal Code: The evidence shows 
that the would-be burglars first of all 
attempted to break into the house of 
Bahadur Singh (P. W. No. 1); they made a 
hole in the wallbut owing to the pres- 
ence of some beams insidethe shop they 
did not enter but proceeded to make a 
hole inthe common wall of one Bahta 
(P. W. No.5), and of Bahadur Singh. It was 
contended before the Magistrate that t] ere 
could only be a conviction for an attempt 
tocommit house-breaking, The Magistrate, 
however, was of opinion that ihe case was 
analogous to that of Illusíiration (a) to 
section 445 ot the Indian Penal Code. The 
Illustration in question is as follows: 

“A commits house-trespass by making 
a hole through the wall of Z's house, end 
putting his hand througb the aperture, 


‘ This is house-breaking," - 


The learned Magistrate says that when 
the accused had made the hole, and with 


- ihe assistance of their hands found that 


their way was blocked, the offence of "lurk- 


unable to agree with this view, When the 
burglars had made the hole they found that 


their way was blocked by the presence, 


of beams onthe other side of the wall, these 


` beams prevented them from entering the 


shop and we certainly cannot assume that 
any one of the culprits actually put his 
hend right through the hole, Iam unable 
to agree with Counselfor the. Crown that 
the mere putting ofa.hend into a hole 


- in the wall without putting it through the 
‘hole is an entry into the house within the 


meaning of section 442 of the Indian Penal 
Code. I thus, hold that there was no 
complete hottse-breaking, but merely an 


‘attempt to commit house-breaking, 


It was found by the Magistrate that two 


of the appellants, Ghulam and Waryam, 


. Son of Mutalli, were armed with -lathis at 


the time and that, therefore, they were 


guilty of house-btedking within the mean- 


ing of section 458, Indian Penal Code. 
With regard to Waryam, son of Beg, he 


` said that even if it be admitted that he had 


no dang then according tosection 34 he is 
AS much responsible for the actions of his 


INDIAN GAANG, 


rigorous imprisonment, Watyam, 
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compapions in being armed with isihis as 
if hehimself had been aimed with a lathi. 
Iam unable to accept this view of the law, 
lu my opinion section 458 only applies to 
the house-breaker whoactually has himself 
made preparation forcausing Lurt to any 
petson or for assaulting any person and so 
on, and rot to his companions as well, 
who themselves have not: made such 
preparation. 

I, therefore. accept tke appeal 
alter the convictions of Ghulam ang 
Waryam, son of Mutalli, to one tinder 
sections 458/511, Indian Penal Coce, end 
the eonviction of Warjam, son of Beg, 
into one under sections 457-511 of the 
Indian Penal Code. As Waryam, son of 
Mutalli and Ghulam, previous convicts, 
have been convicted Only of an attempt 
at house-breaking, section 15, Indian Penal 
Code, is inapplicable. The fact, however, 
that Ghulam has been three times pre. 
viously convicted may-be taken inio con- 
sideration in fixing his sentence. Waryam, 
son of Mutelli, has only been convicted 
once before this and that was eighteen 
years before the present offerce. 

I sentence Ghulam to three years’ 
son of 
Mutalli, to two years’ rigorous imprison- 
ment and Waryem, son of Beg, to ore 
year's rigorous imprisonment. In the case 
of the first two the impfisonnient will 
include thtee mtonths’solitary confinement 
and in that of Waryam, son of Beg, one 
month's solitary confinement, 

Z.E. Appeal accépied, 
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LAHORE HIGH COURT. 
CRIMINAL, REVISION NO. 1762 OF 1922. 
February 12, 1923. 

Present :—Mr, Justice Abdul Raoof, 
ALIA—CONVICT—PETITIONER 

VEYSUS : 
EMPEROR—- RESPONDENT, 

Arms Act (X I of 1878), s. 19 (f) —Chhavi found 
in house in joint occupation of two  persons-— Posses- 
SLOR. 

Where a chhavi is found in a house in the joint 
occupation of two persons it cannot be raid with 
any degree of certainty that one of them Was in 


exclusive possession thereof for the Purposes of 
section 19 Op of the Arms Act. — 
Criminal revision against the order 


of the Additional Sessions Judge, Amritsar, 
dated 14th November 1922. 


and l 


-— 
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ABDUL RASHID KHAN. V, NISAR MUHAMMAD KHAN; TETEE i 


Mr. L Saundeżs, for the Petitioner. 

JUDGMENT.—‘The house of Fatti and 
Alia was searched by the Police during 
the investigation in connection with a 
case of dacoity and a chhavt was found 
init. The house admittedly was jointly 
owned and possessed by both. Therefore, 
both of them were tried and convicted 
under section r9 (f) of Act XI of 1878, 
Oa appeal the learned Additional Ses- 
sions Judge accepted Pattl’s appeal and 
acquitted him. He, however, upheld the 
conviction of the petitioner, Alia. ; 

For the purposes of the decision of this 
petition for revision it is rot necessary to 
decide whether the reasons given by the 
learned Additional Sessions Judge ior 
adopting this course wete gocd or bad, 
for Iam clearly of opinionthat having 
regard to the fact thet the chhavi was 
found in a house admittedly in the joint 
possession of bcth the accused, it could 
not be said with any degree of cer- 
tainty that the petitioner Alia was in 
exclusive possession thereof. The peti- 
tioner must be given the benefit of this 
doubt. l u 

I accordingly accept this petition jor 
revision, and, setting aside Alia’s conviction 
and sentence, order that he be acquitted 


and forthwith released. 
2. K, Conviction set aside. 
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ALLAHABAD HIGH COURT. 
CRIMI AL REFERENCE NO. 300 OF 1923. 
June 6, 1923. | 
Preseni-— Mr, Justice Kanhaiya Lal. 
. ABDUL RASHID KHAN--APPLICANT 
UY SH S 
Haji NISAR MUHAMMAD KHAN AND 
ANOTHER-—OPPOSITE PARTIES. 
Workman’s Breach of Contract Act (XIII of 
1859), ss. 2, 4-—~Proceedings under Aci— Agreement 
executed in lieu of former advance, validity of. 
The "advance " mentioned in Section 2 of the 
Workman’s Breach of Contract Act may be an 
advance inade at the time of entering into the 


contract or at some time earlier. 
Accused on being arrested under the Work- 


man’s Breath of Contract Act and being charged . 


with a bteach of Contract executed another agree~ 
ment in lieu of the former advance to work for 
another period of one year for the complainant. 
' He failed to carry ont the agreement and procecd- 
ings under the Act were taken against him ; 
Held, that the fresh agreement excCuted by the 
gocused in lieu of the former advance was pete 


fectly valid and was tecognised by section 4 of the 
Workman s Breach of Contract Act. um 

Criminal Reference by the Sessions Judge; - 
Moradabad, dated the 23rd of April 
1923. = 

Mr. M. A. Az {foxy Mr, S. Raza Ali), 
lor the Opposite Parties. 

JUDGMENT.—Ths is a reference by 
the Sessions Judge of Moradabad in a 
case in wh.ch the accused Abdul Rashid 
Khan has been directed to pay Rs. 300 
to the complainant Haji Nisar Muhammad 
Khan by certain instalments under‘section 
2 of Act XIII of 1859 as amended by Act 
XII of 1920. It appears that in 1620 
Abdul Rash:d Khan obtained an advance 
of Rs. 300 for doing a certain work. He 
worked for a few months after the execu- 
tion of the agreement but failed to com- 
plete the engagement. He was arrested 
and on being charged with a breach of 
the contract executed another agreement 
in lieu of the former advance to work for 
another petiod of one year. Thereupon 
the complaint originally filed against him 
was withdrawn. After the execution of 
the second agreement he worked again 
for a little while and then broke off the 
engagement The complainant thereupon 
proceeded against him again to enforce his 
agreement and obtained an order, the cor- 


. tectness of which forms the subject of this 


reference, The view taken by the learned 
Sessions Judge is that inasmuch as no 
advance incash was Made at the tune of 
the second agreement, section 2 of Act XIII 
of 1859 as amended by Act XII of 1920 
was inappheable. But the advance may 
be an advance made at that time for the 
periormance of the engagement or at some 
time earlier, The new contract entered 


“into under the cixcumstances above mens 


tioned merely superseded the o!d con- 
tract, and its validity is -recognised by 
section 4 of the Act, which provides thit 
the word “‘ contract ” as used therein 
would includeall contracts falling within 
the meaning of the Indian Contract Act 
of 1872 except where the petiod specifi- 
ed for performance exceeds one year. 
The new conttact provided for the ` per- 
formance of the engageMent for one year 
only and was valid and enforceable. The 
order of the Trying Magistrate need not, 
therefore, be disturbed. NN 
£& E, ` Recommendation rejected, 
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BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No, 836 of I9r7. 
November 8 19:2, . 

Present ‘—Sit Norman Macleod, Kt., Cnief 
J usttce, aud Mr. Justice Crump, 
BABUSING NARAVANJI RAJE SHIRKE 
—APPELLANT 

< VEYSUS 
SAMB MAI SHIWAJI RAJE SHIRKE 
— RESPONDENT. 

Partition, suit for—Khotki lands— Questions be- 
tiwzen mortgagor and mortgagee—Procedure. 

In partiton suits relating to Ahotki lands it is 
advisable that any questions felating to disputes 
with regard to particulars between a mortgagor 
and a mortgagee should be kept out of the suit, 
or if they are taken up in the course of the trial, 
very great care should be taken to keep such. ques- 
tions separate as far as possible. [p. 449, col.2.] 


Second appeal against the decision of the 
Assistant Judge, Ratnagiri, in Appeal 
Nò. 1r4 of 1912, 

Mr. K. N. Koyaji, for the Appellant. 

Mr. P. B. Stingne, for the Respondent. 

JODGMENT.—‘Lhis is a very complicated 
suit for partition of a Khoti village. We 
are only concerned in this appeal with the 
heir of the originil defendant Nov. 22 on 
the one hand anddefendint No. 24 on the 
otuet. Yeshwant, the fither-of the 
otizinil dafendints Nos. at, 22 and 23, 
mortgaged his sharein the khołki includ- 
ia; Khiszi Tatkins to defendant No. 24: 
Yesawint died before suit, and his heirs 
were defendants Nus. 21, 22 and 23, ‘Te 
present appeliant is the heir of the 
original defendint No.22. It appears that 
in 1880 a creditor of Yeshwant issued an 
attachment against hisinterest ia tbe pro- 
party mortgaged to defeadint No, 24, which 
would be th? equity of redemption, and it 
wis put up for sale in execution of the 
dəcree and was purchased benami for 
Yeshwant by defendant No.24, Yeshwant 
would then be recoznized still as the owner 
of the equity of redempt' oa, though t.e 
property would be chatged with the ad. 
dittodil payment which the mortgagee 
made for his purchase at the Court sile, 
Taereafter by Exhibit 522, defendant 24 
gave notice to Yeshwant to pay off the 
mortzage-debt, Nothing was sid in the 
notice as to what should be-done if the 


moti¢age-debt was mot-paid. The result. 


wis thit the strtss go coatinusd; the 
wi rtza zer Being iu possess'oi of certilg 
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shares, 


“been 
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of the mortgaged property, the remainder 
being in possession of tae mortgagor. Inat 
wis a state of affairs when the suit was 
filed. It appears that in tre Trial Cuurt 
an attempt was made to decide matters 
which might be in dispute between the 
mortgegor and mortgagee with regard to 
his particular share in the Ahotki, Con- 
sidering that partition suits of this nature 
are alwiys extremely complicated, it is 
certainly advisable that any question 
regardinz dispute with regard to particulars, 
such es this between a moftgagor and 
mOItgagee should be kept ot of the 
partition suit, or if they ate taken up 
in the course of the triil, very ,reatcafe 
should be taken to keep such question sepa- 
rate as far as possible, Such issues ought 
to be rased asin a suit between the 
motteagor aud mortgagee, Here there is 
only the generalissue ^ What are the final 
fights and Thikans to which 
parties are at present entitled?" Appar- 
ently it was under that issue that the 
TralJuilge endeavoured io deal with this 
pardcular share in tke khoiki which was 
mortgaged to defend:nt No. 24. By some 
process of reasoning, which we cannot 
1olow, he came to the conclus'on that 
the mortgagors hid lost all interest in 
the.shife mortgaged to defendant No. 24, 
although they might have some claim 
to retain possession of whet they had 
in possession of as Ownels by 
adverse possessio), while the mortgagee 
m ght ckin to have acquired equity of 
redemption by adverse possession because 
his not'ce wes not replied to. l 

Now we ate not disposed to agree in 
any way with the reasoning of thé Trial 
Court as it appears to us that there is 
no evidence from which it could be held 
either that the mortgagee was holding 
adversely agaiist the mortgegor or that 
th» mortcagor was holding adversely 
against the mortgagee. Certainly nothing 
could result from non-compliance with 
th? notice, Exhibit 522. Mr, Kotwal 
does mt appear to have accepted the 
reasoiing of the lowet Court and at the 
end of his judzment he says ''I hold 
th: Coutt-sale bindinz, but the «actual 
possessions as they continu? need rot be 
disturbed as equity between the parties 
cin ba satisfied by helping neither party 
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to distarb the sale as l 
date of the suit.” We understand what 
he must have meant by those words 
was that the possession of each 
party should remain as it existed at the 
date of the suit, and any questions between 
the mortgagorand mortgagee would have 
“> be decided thereafter. We certainly 
fini nothing inthe judgment which could 
Yaad us to infer that the learned Judge 
decided that either the mortgagor or the 
mortgagee had become owner of any part 
oj the mortgaged propetty or any interest 
in the mortgaged property by adverse 
possession. Certainly that was an im- 
portant question’ which ought to have 
been dealt with in the appeal judgment. 
All that was decided was that the pur- 


chase of the eyuity of redemption at. 


the Court-sale by the mortgagee was 
benam:i. for the mortgagor. We think, 
therefore, that the mistake which 


Mr. Kotwal made was in not altering the 
decree in accordance with his judgment 
so as to reserve the rights of the mort- 
gagor and  mortgagee, leaving thetu to 
take such further action as they might 
be advised. 

It is necessary, therefore, to amend 
the shares of the Thikans in accordance 
with the rights of the parties which 
appear at page 6r and the following 
pages of the print. With regard to defend- 
ants Nos, 21, 22 and 23 the direction that 
the share of these defendants had been 
lost should be deleted, and it need only 
be mentioned that these defendants should 

‘remain in possession of the Thikans in 
their possession atthe dateof the suit. As 
regards defendant No, 24it will be stated 
thatthe remdining portion of the 1/6th 
shate mortgaged to him by the father of 
defendants Nos. 21 to 23 will remainin his 
“possession, le? ving all questions between 
him and the heirs of the morteagor to 
be decided in any suit which the parties 
may be advised to ‘file hereaftcr. No 
order as to costs. No order as to costs 
*of tHe cross-objections, which are not 
pressed and are dismissed. 

Z.E, Order accordingly. 
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CALCUTTA HIGH COURT. 
APPEALS FROM OR GINAL DECREES. 
NOS. 192 10194 OF 709719. 

August 29, 1922. i 
Present:—Justice Sir Asutosh Mookertjee, 
Kr., and Mr, Justice Cuming. 
SARADA PRASANNA ROY — DEFENDANT 
—APPELLANT 
o Versus oe 
UMA KANTA HAZARI AND OTHERS— 
PLAINTIEIS — RESPONDENTS. 

Hindu Law—Dayabhaga v. Mitakshara— Family 
migrating froni one province to another —Prosumpiion 
— Joint ienaney—Gift by maternal grandfather 10 
grandsons—Partition— Intention of parlies-—Evi- 
dence Act (I of 1872), s. 11~~Hislory and status of 
connected family—Evidence, admissibility of. 

A Hindu family, residing in a particular province 
of India, is presumed to be governed by the law of 
the place where it resides. This presumptionis re- 
butted, where the family is shown to have migrated 
from.one province to another. [p. 451, col. 2.] 

"Wheré a Hindu family migrates from one . 
ptovince to another, the presumption is that it 
carries with it the laws and customs as to succes- 
sion and family relations prevailing in the pro- 
vince from which it came: but this presump- 
tion may be rebutted by proof that the family 
has adopted the law and usages of the.place to 
which it has inigrated. The reason is that the 
Hindulawis nota merely local law, but is essential- 
ly personal law, an integral factor of the status 
of every family which is governed by it. In 
its new domicil, the family may, by the reflex 
action of.manners and customs. prevalent in 
resident families, consciously or unconsciously, 
modify its own governing rules; there may thts 
be an acceptance of a new law, not due to 
sudden change by choice or agreement, .but 
by the gradual evolution of a family usage. 
When a new family usage has thus gtown up 
in the course of generations, possibly with the: 
concurrence or acquie cence of families of the 
same group, it furni hs the governing law of 
the family. [p. 458, col. 2.] : 

Itis not, however, open to an individual member 
of a family which has migrated and adopted the 
law of its new domicil, merely of his own choice 
to revert to the law which governed the family 
in its original home. [p. 458, col. 2.] 

Case-law discussed. 

Technical rules of English conveyancing should 
not beimported into Hindu Law. [p. 460, col. 2.] 

Jogeswar Narain v. Ram Chandra Dutt, 23 C. 
670; 23 I, A. 37 at p. 44; 7 Sar. P. C. J. 13; 6.M. 
IL. J. 75; 12 Ind. Dec. (N.S.) 445 P.C, iollowed, 

The principle of joint tenancy is unknown 
to the Hindu Law apart from the Mitakshara 
doctrine of survivorship. [p. 460, col. 2.] 


A Yaluk or affectionate gift of propetty by 
a maternal grandfather to his: grandsons does 
not constitute - the donees joint tenants with 
right of survivorship. [p. 460, col. 2.) 

The true test of partition under Hindu Law 
is the intention of the members of.the family 


we 
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to become separate owners. Consequently, ihcre 

may be partition, even though there be no actual 

division by metes and bounds. fp. 460, col.1.] 
Case-law referred to. 


Where the history and status of a particular 
family, which is one of a group, is in question, 
evidence may be adduced to elucidate the history 
and status of connected families in the same 
group, 


Mokesh Chundzy Dhal v, Satrughan Dhal, 29 I. 
A, 62; 23 C. 343; 6 C. W. N. 459; 4 Bom. L. R. 
3721 8 Sar, P. C. J.238 (P. C), Skimbku Nath v. 
Gayan Chand, 16 A. 379; A. W. N. (1894) 123; 8 
Ind. Dec. (N. 8. 246 and Harnabh Pershad vw. 
M andil Dass, 27 C. 379 at pp. 486; 390; 14 Ind. 
Dec. (N. $) 251, referred to, h 

the 


Appeals against the decreas ot 
Sibotdinate Judge, Jessote, dated the 5th 
April r917. 


Babus Sirat Chandra Rai Chowdturl, 
Gunada Charan Sen and Antlendra Nath 

Ru Chaudhuri, for the Appellants. 

‘Dr. Dorrka Nath Mitter, Babus Mritunjay 
Caillerjee, Prim:tha Nath Baneriea and 
Rima Prasid Mookerjez, forthe Respond- 
ents, 

JUDGMENT.—The subject-matter of 
each of the three litigations, which have 
culminated in these appeals, formed part 
of the estate of one Tara Prasanna Roy, 
brother of the appellant Sarada Prasanna 
Roy. Tara Prasanni made a testamen- 
tary disposition of his properties on the 
3rd July 1914, and died on the 3rd Octo- 
. ber rgr4. Heleft a widow, Trilok Mohini 

. Debi, who executed three conveyances 
on the r3th September IgIs, 25th April 
1916, and 12th July rgr6 in favour of Min- 
mohin Panda, and dalt with the estate 
left by her husband onthsfooting that she 
wis under the Will absolutely entitled there- 
to. Thəthree conveyances constitute the 
foundation of the title set up by the plaint- 
its. They alleged that the first defendant 
Sirad? Presennv hoduntawfully kept them 
out of possession of the properties vested 
in them by virtue of the conveyances. The 
dvferdant resisted the claim ou a variety 
of grounds which need not be enumerated 
in detsii for our present purpose, It is 
siffizient to mention two-of the defences 


which wre wunstccess{ully urged in the 
Court below and hive been reiterated 


in this Court, nimely, first, that Tara Pra- 
$311 wis goverened by tha Mitakshara 
Law and was not competent to make a 


and such evidence is admissible under `’ 
section rr of the Evidence Act. [p. 457, col 1.]. 


“nath 


te;timentairy disposition of his estate which 
was held jointly by him with his brother 
and upon his death passed to him by sur- 
vivorship; and, secondly, that in respect 
of a property calied Rautara, the brothers 
obtained itasa testamentary gift from their 
piternal grandfather and held it as joint 
tenants with right of survivorshir, The 
Subordinate Judge has overrrled these 
contentions and decreed the suits, Upon 
the first point, he has found, first, that 
Tara Prasanna was governed by the Daya- 
bhaga Law and was competent to make a 
testamentary disposition in favour of his 
wife; and, secondly, that even if he were 
held to be governed by tha Mitakshara 
Taw, he could make such disposition, as 
h> wis not joint with his brother, Upon 
this second point, the Subordinate Judge hes 
found that in respect of  Rautara, the 
brothers were not joint tenants with right 
o! survivorship. On the present appeal, 
ths questions mentioned hd ve been argued 
with great elaboration, and our attention 
has been drawnto alithe relevant materials 
ontharecord. We hiveminutely consider- 
ed the evidence, in spite of the obvious 
imperfections of the paper book, and we 
shill now state our conclusions with the 
reisons therefor. 

The first question we have to take up for 
consideration, is, whether Tara Prasanna 
wis governed by the Diyabhaga or the 
Mitakshara Liaw. He wasresident in Ben- 
gal, and consequently we start with the 
initil presumption that he was governed 
by the Dayabhaga Jaw; for it is well set- 
tledthita Hindu family, residingin a par- 
ticular province of India, is presumed to 
be governed by the law of the place 
where it resides: Rim Dis v. Chandra 
Dussit (c). "Pris presumption is rebut- 
ted, where the familyis shown to have 
migrated from ote province to another; 
the presumptior then arises that the family 
carried withit the laws and customs as to 
succession and family relation prevailing in 
the po vince from which it came: Soorendro- 
Roy v. Heerzmonse Burmoneah 
(2) and PuróaH Kumsri Debi.v. Jagadis 


(1) 20 C. 409; 10 Ind. Dec. (N. S.) 277, 

(2 1:2 M I, A. 8r; x B.L. R, (P. C) 26: zo W. 
R. (P. €.) 35; 2 Suth, P. C. J. 1475; 2 Sar. P. C. 
J. 372; 20 E. R. 271; 3 Mad. Jur. 432; 1 Ind, Dee, 
(N. 8.) 17. ah, on 


3 
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Chujider (3). In the case before us, the 
existence of a tradition has been establish- 
-ed by evidence, that in. the time’ of Pra- 
tapaditya, that is; towards the end ot the 
sixteenth century, this family, together 
with several others, migrated to Bengal 
from a place in the North-West Provinces 
where the Mitakshara Law, as modified 
iu the Mithila School, prevailed, Conse- 
quently, the initial presumption is displec- 
ed, and th: presumption a1ises that Tara 
Prasanna was governed bythe Mitakshara 
L^w, using that expression, for the sake of 
brevity, as indicating for the purposes 
of this case, the Mitakshara Law as modi- 
fied in the Mithila School, The birden 
thus ‘shifts, and now lies upon ‘the 
plaintiffs to prove that ‘the family, after 
migration, has adopted the law and usages 
of the place to which it has migrated:Gebind 
Chandra Das v. Radha Krislo Das (4), 
Jagannath v. Narayan Lal (3); Matlathi 
Anni v, Subbarsya Mudaliar (6) and 
Kulada  Prosid Pandey | v. Haripada 
Chittapadhyaya (7). m 
“The genzalogical table, marked “A” 
and annexed herewith, shows the ancestry 
of Tara Prasanna Roy and his brother 
Sırada Pr sanha Roy. They are. descend- 
ed from Raghunath Roy, who had:two'sons 
Kartick Chandra and Radha Mohan, Chand- 
ra Sekhar, one of thasons of Radha Mohan, 
was the paternal grandfather of the appel- 
lant and his brother. Onthe 13th October 
1863,- Cuandrasekhar instituted 2 suit for 
establishment of title to the estate of his 


inatérnal uicle; Totaram, who had died ir, 


¥825, leaving a widow Subhadra who suc. 
ceeded to “het husband's estate and died in 
18571, ‘The genealogical table.of the family 
òf- the mother of Chandrasekhar is marked 
. B (1) and is annexed herewith, In the 
litigation commenced by Chandrasekhar, 
the question arose whether the deceased 
and his nephew were governed by the Daya-. 
. bhaga Taw ot by the Mitakshara Law, Chan- 

PF ^. we $ : 


" (30.29 L A. 83; 29 C. 433; 6 Cy W. N. 4903 
4 Bom. L. R. 365; 8 Sar: P. C. J. 205 (P. C). 

(4) 3 Ind; Cas. 363; 31 A. 477; 6 A. L. J. 591. 
(5) 7 Ind. Cas. 459; 34 B. 553; 13 Bom. Ls 
(6 


P 
* 
+ 4 . 
(6) 24 M-65o;. 1x M. L. J. 309: 
(7) 17 Ind. Cas. 237; 40 C. 407 
Q L. J. 311; 17 C, W. N. ros, 
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“that . decision to an earlier 


at p, 416; 16 


Boss 


drasekhar asserted that the Dayebbhega 
Law had béen adopted by the families, and 
his contention was upheld. The judgment 
delivered by Bayley and Sambhuneth 
Pandit, J J., in that suit onthe acth Fet- 


ruary 1865, has found its way into the re- - 
‘ports andis regardedas a leading authority 


on the subject of change of personal law hy 
migration: Chund. o Seekhur Roy v. Nobin 
Soondur, Roy (8). Reference js made, in 


in a litigation commenced by Obhoychurn, 
the son of ‘the daughter of Beidyanath, 
brother of the very Totaram who wes 
tke maternl uncle of Chandrasekhar, The 
decision in the suit by Obhoychurn was: 
pronounced on the 3oth December r&62 
by Raikes, Seton Karr, and Jackson, JJ., 
and has also found its way into the reports: 
Ootum ChunderBhuitacharjeev, Obhoy Churn 
Misser (9). In the suit by Obhoychurn 
an opinion had: been expressed that the 
evidence did not establish that the family 
of Toteram had abandoned the Mithila 
Law in fa your of the Dayabhaga Lew; Bey- 
ley and Pandit, JJ., considered the grounds 
for this view, and held, on the fuller materi- 
als produced before them, that the Daya- 
bhaga Law governed the parties. There 
is one passege in the judgment which may 
usefully be recalled here: 


“Phe plaintif hes clearly shewn by the 
evidence of kins and relatives, that inthe 
family of ‘the parties before the Court, 
in several cases whete succession, according 
to the Bengal Law, was to go to onz, and 
according.to the School of - Mitakshara 
to another, the succession was according 
io the former or Bengal School, It is 
proved that the ancestors of these parties 


“migrated into this country about, twelve 


or thirteen generations go, with a few of 
their own priests. It is’ quite natural that 
some among them may still have for their 


priests descendarts of the original family 


priests ; as the descendants of these priests 
cannot find it convenient to attend uron 
aud accompany all the numerous descend. 
ants of the original emigrants scattered 
by degrees in different places from time 19 


(S) a W.R. 197 at pp. 202, 203.. 
(9) (1862) W. R. F. B, 67; a Hay 334. 


A 


judgment. 
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time, to many of the later generations, 
itis only left toaccept the Bengalee priests 
available. Thus, too, the descendents 
of’ the family priests by degrees, after 3 
few’ generations, acquiesce in performing 
the external ceremonies (or kria) according 
to the Bengal School, In such cases the 
Nagree character is abandoned for San- 
skirt writing after 5 or 6 generations; old 
habits and customs fall one by one, ond the 
- priests and their jujmans both gradually 
become Bengalees in every sense. In this 
state of change for a long time, even 
after a complete conversion, the priests and 
their jujmans remain in theory a separate 
class, though for allother practical purposes 
either of ceremonies, or of succession, 

.they have long adopted-the Bengalee 
School of tie Hindu Law. 


. "Such emigrants may become Bengclees 
in their ceremonies, but cannot and would 
not bs <llowed te intermarry with 
Bengalees of their own class, The 
fact, therefore, of want of proof of 
intermarriage with Bengalees,- o: 
fact of some families of the decend- 
ants of these originel emigrants having 
still for their priests some of the descend- 
ants of the priests that had zccompani- 
ed their ancestors, does not afford proof 
insupport of the fact of the original laws 
and customs being still observed by thece 
people as a class and tribe. The witiesres 
fot the plaintiff distinctly state that ike 
necessary rites in the families of both 
the parties are now performed according 
to the Bengalee School; and what is more 
important, they distinctly sweat to the 
fact thet withintheir knowledge, succession 
is guided by thesame school. The evidence 
given by tha defendant to counteract this 
case of the pleintiff is the deposition of two 
witnesses who are not of the family or 
of th» tribe to which both the partics 
belong, and who distinctly admit thet thev 
ate iznorant of the school of the Hindu 
I^w under which succession is guided 
in the family, Itis to be borne in mind 
that the fact oi some members of thefamily 
hiving Bengalee priests is by itself a 
. strong proof ofall having adopted Bengalee 
ceremonies for all essential ceremonies, 
though itis admitted that these persons 
of different branches of the original fami- 


the 


ly intermarry only among themselves, 
It is clear that generally there can be no 
intermarriage between two classes of people 
who perforin’ their essential rites, stich 
as mortriages, funerals, tonsure, &c. under 
two diferent schools of’ Bindu Lew. 
When these people are found to have 
lived here so long as to have by degrees 
adopted the language, the dress (particu- 
larly for women) and the ordinary food for 
the people of Beriga1—- the two last ot which 
are materially different in the two countries 
among such people, when all intercourse 
and intermarriage with the parent country 
has long ceased—it is nothing surprising 
that they should be proved, as deposed to 
by competent witnesses, to have by degrees 
been compelled to abandon their olc 
forms of ceremonies now impracticable, 
and whet is of more importance of having— 
Whenever suche contingency a10se that one 
more nearly allied was not the heir by their 
old law—allowed him or h-r to succeed 
according to the Laws of Bengal. 

“The cases of succession quoted by the 
witnesses of plaintiff do not, asto the 
rights of the daughter's son, shew suffi- 
ciently clear proof of the statement of the 
plaintiff with regard to the application 
of the Law of Bengal, es these witnesses 
were not made tostate that, when such 
succession took place to the decezsed, 
he was a member of a joint family, here 
cannot, however, be any mistake regarding 
the succession of a sister's son. He his 
noright to succeed except under the Law 
of the Bengal School. [This was undeistcod 
to be the law before the decision of the 
Judicial Committze in Gridheri Lall Roy v. 
The Bengal Government (10) and of the Full 
Benchin Amrita Kumert Debi v. Lakht- 
Narayan Chucherbutty (11), which explained 
away the contrary decision of the Judicis] 
Committee in Thakooratn Sehba v. Mohun 
Lall (12)] It is imvortant that more 
than two instances of such succession were 
pointed out by the witnesses. The defend- 


‘ant has not contradicted the fact, or proved 


(10) 12 M. I. A. 448 1 B. IL. R. P. C. 44: 2 
Sath. P. C. J. 159; 2 Sar. P. C. J. 382; 3 Mad. 
Jur. 386; 10 W. R. (P. C.) 31; 1 Ind. Dee. (x. $.) 2:; 
20 E. R. 408. : 

(13) 2 B. L. R. (F. B.) 28; 10 W. R.F., B, 
76-1 Ind. Dec. (N. 8.) 592. . 

(i2) ux M. I. A. 386; 7 W. R. P. C. 25; 2 Suth, 
P. C. J. 681; a Sar. P. C. J. 289; 20 R.R. 146, 
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that, in any other similar cases of succes- 
sion, any other rule of succession was a dopt- 
ed. The instances given by the witnesses 
took place in the class to which both the 
parties belong, and the statement of the 
plaintiff is corroborated by the fact of 
Soobhadra's undisputed succession in that 
very branch of thefamily of whichTota Ram 
and his brother were the memhers, Some 
attempt was made to raise doubts regarding 
the correctness of the claim of the 
plaintiff, on the ground that he asserted 
wrong facts inthecase, and dianot venture 
to bring his claim for more than 10 years 
after the death of Soobhadra, end that he 
had pleaded otherwise in the other cese 
brought against Nobeen, But in the fece 
of such clear proof of the law of succession 
applicable to the family as now found 


by evidence, we cannot attach any im-: 


portance to this objection, Tt is not at 
all surprising to find that plaintit, at first 
entertained doubts regarding his ultimate 
success,and so delayed to sue for that ot 
other reasons." 

These observations may be taken along 
with the apt comment of Babu Kishen 
Kishore Ghose, who argued on behalt of 
the raspondent in the case of Ootum Chunder 
Bhuttacharjce v. Obhoy Churn Misser (9) 
that families situated like that of the 
defendant commonly use the customs of 
Bengal for every day purposes and produce 
thelaw of Mithila for their lawsuits, The 
wieght of the decision in Chundro Seekhur 
Roy v. Nobin Soondur Roy (8) was fully 
realised by the legal advisers of the 
defendant, and an endeavour was 
accordingly made to minimise its effect 
by the contention that it is at best 
a decision merely that the farrily 
of the maternal uncle of Chandra Sekher 
was governed by the Dayebhaga Lew. 
In support of this position reference 
has been made to a passage in the 


judgment of -O’Kinealy and Hill, JJ., 
in the case of Parbatt Kumari 
Debi v. Jagadis Chunder (3), which 


was ultimately affirmed by the Judicial 
. Commitee, and, which, it was suggested, 
indicated the possibility of marriages be- 
tween the members 0 two families, one 
governed by the Dayabhaga, the other 
governed by the Mitakshara. We need 
not consider, whether, even if permissible, 


this is probable; the fact remains that in 
the suit of Chandra Sekhar, no such distinc- 
tion was made between the families of 
his paternal and maternal ancestors. The 
judgment of the High Court makes it 
abundantly cleer that evidence wes adduced 
to prove that both the families had aben- ` 
doned the Mita kshara in favour of tke 
Dayabhaga, and this evidence was ecceptcd 
by this Court asreiiable, It may Te observ- 
ed parenthetically that the contrery vicw 
might lead to unforeseen complications, 
The principle of mutuality applies in ike 
determination of the question of heirship 
between a maternal uncle and his nepkew, 
and if one of them were governed by tke 
Mitakshara and .the other by the Daya- 
bhaga, the result would be very differert 
from what would bethecase if both were 
governed by the Dayabhaga, The appel- 
lant has contended that ihe recitals end 
findings in the judgment of this Cot 
inthe suit of Chandra Sekhar do not cen- 
clude him; the answer is that the respor.d- 
ents do not rely upon the judgment icr 
such purpose. Assume for the moment 
that the principle recognised in Bast 
Nath Palv. Jagal Kisore Acharjee (r3)and 
Tripurana Seetha pati Rao Dora v, Rokkam 
Venkanna Dora (14) applies, and the 
recitals in the judgment cannot be uscd 
as evidence : still, the judgment is eviderce 
as a relevant fect in issue or asa transac- 
tion. The judgment so used shows thet 
the question was raised and decided, whe- 
ther thefamilies of the paternaland mater- 
nalancestors of Chandra Sekhar were or 
were not governed by the Dayabhega 
Law. ‘The evidence then eccessible to the 
Court is no longer available, .portly, Ly 
reason of lapse of time, partly from des- 
truction of poriions of -the record in zc- 
cordance with statutory rules. There cen, 
in our opinion, be no room for doubt as to 
the propriety of the course adopted by the 
Subordinate Judge, when he atteched 
great weight to the citcrmstances that, 
in 186%, this Court found that the Daya- 
bhaga law hed been adoptcd in tbe 


(13) 35 Ind. Cas. 298; 23 C. I. J. 5833 20 C; 
W. N. 643. A 

(14) 66 Ind. Cas. 280; 42 M. L. J. 324; 15 L; 
W. 316; 30 M. L. T. 1€0; (1922) M. W. N. 1471 
45 M. 332; (1922) A. I. R. (M) 71. 
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families of the paternal and maternal 
ancestors of Chandra Sekhai, ` 

: Itis nota matterforsurprise that Chan- 
` dra Sekhar, who had successfully asserted 
that the families of his paternal and ma- 
ternal ancestors had adopted the Daya- 
bhaga -Iaw, should have consistently ad- 
hered to that position, which had secured 
for him the estate ot his maternel uncle 
after the death of his maternalaunt. On 
the 29th January 1864, while his suit 
against Nabinsundar was still pending 
“in the Court of the Principal Sadar Amin 
of Jessore, he made a testamentary disposi- 
tion of his properties, "The terms of the 
Will, which has been produced before us, 
leave no room for doubt that the testator 
made the disposition onthe footing that 
he was subject tothe Dayabhaga Law and 
hadabsolute dominion over his properties, 
ancestral as well as self-acquired, Chandra 
Sekhar died in 1868, and his estate was dis- 
posed of as directed by him, Many years 
after his death, onthe 23rd February 1876, 
an ekvarnama: was executed between his 
sons and Hari Prasanna and Mahendra Nath 
on the one hand, and the descendants of 
his brother Gobinda Chandra and cousin 
Kali Kishore onthe other, The document 
was inessence a deed of partition amongst 
membeis of the family, and proceeded 
on the assumption that the testamentary 
disposition by Chandra Sekhar was 
valid and operative. Along with this, 
we must remember that the brick-built 
house. of Chandra Sekhar ot Krishna- 
gar wassoldby Hari Prasanna end Mahen- 
dra Nath, long after Sarada Prasanna 
had grown into manhood; this is consistent 
Only with the theory that Hari Prasanna 
and Mahendra Nath considered thet they 
were competent to deal in this manner 
with ancestral pioperty, as in reality they 
would be under the Dayabhaga Law. We 
find, again, that on the 8th July 1886 
Hari Prasanna and Mahendra Nath execut- 
ed a deed of gift in favour of Panchanan 
theson of their sister Joytara; the sub- 
ject-matter of the gift was the property 
obtained by their father Chandra Sekhar 
as thereault of his suit against Nabin- 
sundar already mentioned. This cannot 
be reconciled with the theory that the fami- 
ly was governed by the Mitakshare Law. 
We find next that, onthe 7th September 


1895, Hai Prasanna made a testemen- 
tary disposition of his estate. The Will 
Iecognises the validity of the disposition 
by Chandra Sekhar and proceeds to give 
directions consistent with the Dayabhagz 
and inconsistent with the Mitakshara,. 
There isreally no room for doubt that 
Hari Prasanna like his father Chandra 
Sekhar, acted throughout on the assump- 
tion that the family wes govern.d 
by the Dayabhaga Law. Hari Prasanna 
died on the ast December 1895, and, 
then, for the first tine, Sereda Lrasauna 
made en attempt to set up the theory 
that the family was still governed by tke 
Mitokshara Law. Lari Prasanna hed left 
by his second wife, iwo sons, namelv, 
Sarada Prasanna ard Tara Piasenno and 
by his fourth wife sixsons, namely, Guru 
Prasanna, Jyoti Presanne, Jaget Prasanna, 
Lal Gopal, Jay Gopal and Bijoy Goral, 
thelastfour of whom were minois, There 
can be little doubt thet Sereda Presenna 
took full advantage of the situation, 
crezted disputes and, on the 22nd 
December 1895, just three weeks alter 
his father's death, secured a reference to 
arbitration. Here, for the first time, we 
find an assertion that the members of the 
family were “up country Brahmans end go- 
verned by the Mitakshara Law,” coupled 
with an allegation that Hari, Prasanna 
the father of theexecutants, “out of mis- 
apprehension used to consider the pater 
nal properties, and the other properti:s 
acquired by the proceeds thereof zs his seli- 
acquired properties.” We need not di-- 


cuss what weight should be attached 
to a statement of this -character 


by a person who had passed the 
ptime of life and had never ventured to 
set up such a case so long es his father wes 
alive, But we note that the arbitration 
was carried out with uncommon rapidity; 
in the course of three days onthe 25th 
December 1895, the arbitrators mode their 
award which was made a rule of Court, 
on the toth February 1896. The Subordi- 
nate Judge has held thet this wes engineer- 
ed by the appellant, with a view to 
nullify the testamentary disposition made 
by his father, That would been obvious end 
immediate advantage; but foundation 
would also be laid for a remote benefit, 
ag Tara Prasanna was childless, Sarada 


 as6 


Prasanna would be entitled to claim 
his interest by sutvivorship, if the family 
were held to be governed by the Mitak- 
shara. In this connection, it cannot Fe 
ignored that he was an experienced member 
of the legal profession, while his brother 
and his step-brothers, four of whom were 
minors, were notfamiliar with the devious 
paths of law and lawyers. Itis desirable 
to2dd that we are not nowconceined with 
the validity of the settlement; the trans- 
action is relevant, only upon tre question, 
whether the family was governed Ly tke 
-Dayabhaga or the Mitaksharo. Upon 
that point, as the Subordinate Judge hes 
held itis relatively of little consequence, 
when contrasted with the lifelong a nd seli- 
consistent conduct of Chandra Sekhara and 
Heri Prasanna. We pass on now to tke 
conduct .of Tara Prasanna himself, On 
the3rd July 1914, he made a testamentary 
disposition of his properties, and gave 
directions consistent with the Dayabhega 
and inconsistent with the Mitaksbere. 
We need not, however,attach much weight 
tothis fact, as thisis the very disposi- 
tion which has led up to the present liti- 
gations, There is no room for dispute 
thet theconduct of the immediate ances- 
tors of the appellant cannot Le recon- 
ciled with the theory that the family wes 
governed by the Mitakshara Lew. But 
our attention has been drawn to three in- 
stances of succession in the family, which, 
it is-alleged , do not support the position, 
that the Dayabbaga Law is applicable. 
On examination, however, each of these 
turns out to be of an inconclusive character, 
Kalikanand survived his father Gobinda 
Chandra for less than a month (A). 
After his death his widow Katyaini. con- 
tended herself with an allowance end 
resided as is not uncommon, inher paternal 
residence. The income of her husband's 
share was very smallandtheamount paid 
as maintenance might have been regarded 
as an adequate substitute. Instenccs 
of exclusion are of value, only if there is 
proof of demand and refusal.. The widow 
of Girijenand, another son of Gobinda 
Chandra, was excluded from inheritance 
by the Will of her husband, whichis said 
to have contained a piovision for her 
maintenance and she committed suicide 
within two orthtee years after she had 


INDIAN CASES. 
SARADA PRASANNA ROY V, UMA KANTA HAZARI. 


. ship certificate, 


[1923 


beconte a widow (A). Nanitala, tke widow 
of Saileswer, wes a Minor at tke date of tle 
present suit, ind ske kad time yet. to 
enforce her tight of succession (A). Cmn: 


- the other hand, (here are instances of ile 


grant of succession cerlifcate ard guerdian- 
such ss is inconsisfent 
with the theory of iheexisferce of a joint | 
family governed by ihe Mitekckera Law: 
Beej raj v. Bhyropersaud (15), Bissen Chand 
v. Chatrapat Singh (16) and Ghart Ulich 
v. Khalak Singh (17); this happened in fect, 
with regard to-the estates of Mahendra. 
Nath and Hari Prasanna after ikeir de- 
mise (A), 

The conclusion, thus drawn ty tke Sut- 
ordinate Judge frem instances of succes: 
sion inthe family, kes tcenfortifed tylim 
by teferences to evidence of the observa- 
ance of rites and cetemonies at marie ges, 
births, and deaths which indicate the re- 
linquishment of Mitakskara Lew end ile 
adoption of ike Deyabhaga Lew in ite 
family, ‘The valve of stch eviderce 
was emphasired by the Suddar Court in 
Rajchundey Narain v. Goctkhand (18) 
and by the Judiciel Committee in Parbati 
Kumari Debt v. Jegadis Chunder — (3), 
but it was perhaps not fully appreciat- 
ed in Huro Pershad Roy Chewdhry 
v. Shibo Shunkuree Chowdhrain (10). 
The evidence on this part of tke case 
isconflicting but the Subordinate Judge has 
come tothe conclusion that the balance _ 
of testimony is in favour of the plaintiffs. 
There is some indication that Sereda Fre- 
sad, since the death of his father in 1095, 
has endeavoured to conform to te 
Mitakshara rather then 1o the Deye- 
bhaga; the evidence skcws his sckoleriy 
attainments in Sanskrit and his cccveint- 
ance with authoritative works of loth 
the schools. The evidence at tbe sere 
time shows, however, that the officiating 
priests have not much of learning, and one 
of them ,in the stress of cross examination, 
made the astonishing statement that his 
knowledge of Smriti of Mithila was derived 


(15) 23 C; 912; 12 Ind. Dec, (N. S.) 605.. 
(16 1 C. W. N.32. - : x 
A. 407; 30 I. A. 165 5 Bom. L, R. 
C. W. N. 681; 8 Ser. P, C. J. 483 (P. C). 

) (1801) r Mac. Sel, Rep. 56; b Ind. Dee, 
s) 42. : 

13 W.R. 474 
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from Raghunandan (the authoritative ex- 
ponent of the Bengal School of Hindu Law).. 
The evidence further shows that the Mai- 
thili priests employed perform the puja 
in the same manner as Bengali priests. 
The inference islegitimate that the priests, 
like the members of thefamily, ha vea dopt- 
éd the Bengal system of rights endcere- 
monies, even thoughthey were themselves 
Maithili in origin, The sradh ceremony 
is performed ‘according to the system pre- 
valent in Bengal; while the attempt to 
prove that the sa pinda karan ceremony, 
iñ an exceptional case, was performed 
accotding to the Mithila school on the 
tw lfith day and not according tothe Bengal 


- . school on the thirteenth doy, completely 


broke down when the fact was biought 
out in evidence that it was in fact 
petformed on the anniversary of the 
day of death. Much stress wes leid 
onthe performance of the tilak ceremony 
prior to marriage; but it cannot be over- 
looked that it has a singular resemblance 
-towhatis known as the astrbad ceremony 
in Bengal. In our opinion, the Subordinate 
Judge has correctly held that as regards 
language, dress, food and rites end cere- 
monies, the members of thefamily have 
. adopted the style prevalent in Bengal. 
This indeed, was fully established morethan 
half a century ago in the suit brought 
. by Chandra Sekhar for recovery of the es- 
tate of his maternal uncle; this is meni- 
. fested in the passage from the judg ment 
of Bayley end Pendit, JJ.,set out atove. 
We cannot leave this part of the case 
without some reference to the evidence 
which hes been adduced to elucidate the 
history end status of what bes been 
called connected famalies. Such evidence, 
where afamily is one of a group, may be 
admitted under section 11 of the Indien 
Evidence Act, which lays down thatfacts 
not otherwise relevent are relevant, if, by 
themselves or in connection with other 
facts, they make the existence or non-. 
existence of any fact in issue or relevent 
fact highly probable or improbable; See 
Mohesh Chunder Dhel v. Satrüghan Dhel 
(20), where Lord Mecnaghten pointed out 
thát the rule of the custom of lineal pri- 


29 I. A, 62; 29 C. 343; 6 C. W. N. 459; 
4 Bom, I. R: 372; 8 Sar. P. €. J. 238 (P. C). 


mogeniture obtained inall the Dalbkcom 
families though some of them were 
governed by the Mitakshara, others by ile 
Dayabhaga, notwithstanding that there 
were intetmarriages between them: See 
also Shtmbhu Nath v. Gayan Chand (21), 
Harnabh Pershad v. Mandil De (22). In 
the case before us, itis not necessary for 
the plaintiffs 10 establish ikat every ore 
of the families which belong toile group 
that migrated towards the end of the ¢ix- 
teenth century, has abandoned the Mita k- 
shəra infavour of the Dayethzgo; ike 
fact that some of them have done so ray 
lend additional suport to tke allegeticns 
of the plaintiff, end cen Ee used only to 
supplement dircet evidence, for we carrot 
prove the unkrown by coultful or hy- 
pothetical analogies. One of the fzmilis 
mentioned is that of ite Missirs of Sin ta 
(B. 2);a daughter of Makerdse renicdinio 
that family, while two ccugE!cs of thet 
family menicd Durgererca cid Gititc- 
nanda, the nepkews ot Chendro Sektir. 
In a litigation relating to thet family, 
the question grose, weiter ike Dase- 
bhage ot the Mitaksbe:e wes tLe governing 
law: Sonetun Misser v, Rutiun Melich 
(23), Pendit, J., in remarding ike case, 
referred totte decision in Oolum Chundcr 
Bhuitachavjee v. Obloy Churn M sser (9), 
andafter reamerd, it wes keldlytte Dis- 
trict Judge, Mr. Rivers  Tfeamscn, cn 
the 28th July 18641bct ite ferily wis 
governed Ly the DeycLiega Low. Again 
intkecace of thefemijy of the CheréLuris 
of Perchj ota (B.7)it weeded, cn the esth 
June Iger, iket tLe martes werestubject 
toite Dayatkesa exdnottke Mite ksker:. 


` The Subordinere Judge, Mr. Srigoic1 Cici- 


terice, prorcunccd an elakcrete juégmeit 
and reviewed the result of litigeticrs in 
connected families, including the uit 
of Chandra Sekker pirevicusy menticucd. 
This judgment wes effitmed Ly this Cerit 
onthe 8th July 16c4, by Remyiniend Mitis, 
JJ. Patitpaban Chaudhuri, ike plaintiff 
in that case, who unsuccessfully urged ilet 
the family was governed by the Mitakshara , 


(21) 16 A. 379; A. W. N. (1894) 124; 8 Ind; 
Dec. (N. S.) 246. 

(22) 27 C. 379 at pp. 386; 390; 14 Ind. Dec; 
(N. 8.) 251. 

(23) W. R, 1864, 95, 
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` $84 sominlaw of the appellant. In two 
subsequent suits, however, in 1905 and 1907 
Patitpaban succeededin securing a contrary 
verdict; but itis noticeable that the judg- 

ment of the High Court in the earlier suit 
was not producedinthe first of these cases, 

while it was erroneously excluded from 
evidence inthe second case. : Inthe fami- 

ly of the Rays of Gangedharpore, it 
was found in rors that the members had 
adopted the Dayabhaga system; two of 

the daughters of the appellant have mar- 
ried into this family. Similar remarks 
apply to the Pradhan family of Samta 

(B. 3). Inthat family a Succession Certi- 
ficate was taken out onthe death of Pra- 
matha by his mother Nistarini, such es 
is permissible only if the Dayabhaga 
applies. These Pradhans were the agnates 
of the maternal uncle of Chandra Sekhar; 
anda daughter of theappellant hes mar- 
ried into that family, while a deughter of 
that family has married a conof Mekendra, 
the paternal uncle of the appellent. 
We do not overlook, however, that the 
Pradhans of Piplee (B. 5), the Rays of Beria 
(B. 6) and the Rays of. Jahanabad 
appear to have adhered to the Mita kshara, 
It also appears that the Misras of 
Chatra belong to the same category (B. 4); 
the mother of theappellant was a deughter 
. of thisfamily. Wenced not deal in detail 
with otherfamilies, whichare very remotely 
connected, such as the family oi the 
Rays ot Lalgola. In a litigation concern- 
ing the members of that family, the Mita k- 
shara wos a assumed to be applicable 
in. 1870: Mookiakeshee Debee v, Oomabuity 
(24); but the real question In issue there, 
was, whether thefomily wes joint of sepa- 
rate. Onateview of the entire evidence 
ontpis part of thecase, weagree withike 
Subordinate Judgethat the prepondercnce 
is distinctly infe vour oi the view meintein- 
edby the respondents. It is not necessaiy 
to decide with regard to each of the in- 
dividualfe milies, whose cases are not really 

before us for adjudication, whether the; 

are. governed by the Day bhaga or the 
Mita kshara; it is sufficient to state that the 
impression left on our Minds is that in 
the allied or connected families, the 


(24) 14 W. Re 911 8 B. I. R. 396 tete. 


Dayabaga has been very widely adopt- 
ed and the Bengal system of rites and 
cerem oni.s has been generally recognised, 
This renders it highly probable, within 
the meaning of section TI of the Indien 
Evidence Act, that Tara Prasanna Rev, 
the grandson of Chandra Sekhar Ray 
was governed by the Dayathega like Lis 
two immediate ancestors, 


We have indicated above that ihe 
apfellent, «since tke dcaih of his 
father, hes made an attempt to revert 


to the Mitakshare which hed becn alrcget- 
ed in the family for generations, This 
may raise the interesting question, wkeikcr 
an individual member of a family, which 
has migrated end adopted thelew of whet 
way becalled its new Ccricil, ny, of 
his cLoice, revert any dey to tke law which 
governed ihe fctrily inils crisixal Fare. 
Neither ettkority nor principle kes teen 
invokedinfavour of tke possibility of stech 
reverter, exce]! Ly ike grewih of a rew 
family usage. Where a Hindu family tri-. 
grates frcm one province 10 axotker, ite 
presumption is that it carrics with it 
the laws and cusitims esiosuccessicn erd 
femily relations prevailing in tte province 
frem which it ceme; tut (Lis precium t ten 
may berebutied Ly prcof ikat ike fetrily 
hesadopted thelawendusagcs of tke place 
to which it hes migrated. "Ire teescn is 
that ike Hindu Lewis rota merely Iccel 
lew, but is essenticlly personel lew, cn 
integralfactor of the status of every fami- 
ly whichis governed byit. Tnits new do- 
micil, thefemily mey, by the reflex ection 
of manners and customs prevalent in tesi- 
dent families, consciously or unccnecicusly 
modify its own goverringrules; {kere rey 
thus be an acceptance of a new law, 
not dreio suddenchenge by cLcice or egree 
ment, but by tke greducl evoluiicn of a 
family usage; see Tare Chundv. Reeb Ram 
(25), Abaham v. Abreham (26), When a 
new family usage has thus grown up in the 
course of generations, possibly with tke 
concurrence or acquiescence of f: miles 
of the same group, it further furnishes 


3 M. H. C. R. 50 at p. 54. 

9 M. I. A. 195 at pp. 199, 244, 246; 1 
P. C. x; 1 Suth. P. C. J. 501; 2 Sar. P. C. 
19 E. R. 716, ; 
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the governing law of the family, See 
Ruicheputiy Duti v. Raju nder Narain (27), 
Rany Pudma vat? v. Baboo Doolar Sing (28), 
Sootandronuth Roy v. Hee amonee Burmo- 
neah (2), Mohesh Chunder Dhal v. Satrughan 
Dhal (20); Parbati Kumar Debiv. Jaga dis 
Chunder (3), Abdurahim Hati v. Halimabai 
(29); Balwant Rao v. Bajt Rao (30), 
Sheonath Singh v. Badan Singh (31); Kula aa 
Prosad Pandey v. Har pada Chattopadk- 
yaya (7); Pitambar Chandra Saha v. Nishi 
Kanta Saha (32). When family usage 
has thus developed into a binding law, 
let it be conteded thet it may be 
supetseded by -the growth of a 
contrary usage, by legislative enactmnt : 
Hammerton v. Honey (33). But it would 
obviously lead to much confusion and ab- 
andant litigation, if the lew permitted Et- 
bitrary attempts to revive and give effect 
to the original usages, after they head been 
cleaily abandoned, end the abandonment 
had been acted uponsolongas to result 
in the adoption of new usages, The view 
“cannot consequently be maintained that it 
is open toa memberat any timeto dis- 
claim his personellaw and adopt another 
‘at his choice; if this were permissible, chaos 
would be the only result;it is not neces- 
sary to discuss here whether a family 
custom can be putan end toby theconsen- 
. sus of opinion of allthe members, or of 
the majority of thefamily: Haji Abdula 
Haji Abdsaiar v. Haji Ahmed (34); Raj- 


(27 2 M. I. A. 132? 2 Suth P.C, T. x; r Sar, 
P. C. T. x65; 18 E. R. 25r. 
(28) 4 M. Y. A. 259; 7 W. R. P. C. 41; x Suth, 
P. C. J. 178; 1 Sar. P. C. J. 348; 18 E. R. 698. 
(29) 32 Ind. Cas. 413; 43 L A. 35 30 M. L. 
, J. 227; 20 C. W. N. 362; (1916) x M. W. N. 176; 
.I8 Bom. IL. R. 635 (P.C). 
(30) 57 Ind. Cas. 545; 47 J. A. 213; 25 C. 
- W. N. 243; 39 M. L. J. 166; (1920) M. W. N. 483; 


22 Bom. L. R. 1070; 3 N. I. J. 251; 28 M. I. T. 


I57; 18 A. L. J. 1049; 12 I. W. 679; 16 N. L. R. 
187; 48 C. 30 (P. C). ` 
(31) 64 Ind. Cas. 194; 48 L. A. 466; 36 C. W. 
N. 226; 17 N. L. R. 128; 48 C. 997; 20 A. L. J. 
443; (1922) A. I. R. (P. C.) 146 (P. C). 
. (32) 55 Ind, Cas. 5; 31 AY, J. 52; 24 C. W, N. 


215. 
` (33) (1876) 24 W. R. (Eng) 603. 
(34) 10 B. r; s Ind. Dec. (m. s) 383. 


kishen Singh v. Ramjoy Surma Mozoomdar 
(35), Sarabjit Paerah Bahadur Sahi v. In- 
davjit Partab Sahi (36); Ayyakkulti v. Kri- 
shna Patter (37). In the case before us, 
there is no evidence of discontinuity of 
the personal law adopted by the femily 
inthecourse of generations end the growth 
of a new family usage, constituting its su- 
persession and a revetter to tke perscnal 
law of thefsmily in its original dcmicil. 
The second question we havetotake up 
for consideration is, whether the appellent 
and his brother were joint o1 seperete 
inestate, The Subordinete Judge bes zn- 
sweted the question against theaprellent 
We ate of opinion that this corclusicn 
cannot be success ullyesssiled. The awerd 
of the 25th December 1895 clearly efcct- 
ed a severance of interest amongst 
the eight sons leit by hasixrresenna Rey. 
The award was made pursuant 10 ike 
ekravnama of the 22nd December i895, 
and was transformed intoa decree of Court 
on the roth webruary 1890. The conten- 
tion that the arbitrators acted in excess 
of their authority is futile, The division 
they effected was within the score of their 
authority ; but if they really exceeded 
their powers the appellant skould have 
objected when his step-brothers enforced 
the awerd under sections 525 and 526 of 
the Code of Civil Procedure, 1882. There 


"was then not only no opposition on the part 
-of the appellant, but the decree was in 


fact made with his consent; and it cannot 


‘now beimpeached asirregularly or improp- 


erly obtained. The Subordinate Judge 


. hes further held, on the oral and docu- 


mentary evidence, that the decree based 
on the award has been carried into effect. 


“The appellant did not thereafter live with 


“his brother i 
‘of a joint family. The income has been 


‘separately enjoyed, 


or step-brothers as members 


in defined shares, 
thouzh the properties may not all bave 


(35) r C. 186, 19 W. R. 8 3 Sar, P, C. J. 
174; 9 M. L. J. 131; 2 Suth. P. C. J. 744; 1 Ind. 
Dec. (N. 8$.) 119 (P. C). 

(36) 27 A. 203; 2 A. I. J. 720; A. W. N, (1904) 


244. 
(37) 65 Ind. Cas. 942; 45 M. 394 at p. 407; 
(1922) M. W. N. 192; 43 M. L. J. 1; 15 L. W. 650 


3i M. I. T. 1; (1922) A. I. R. (MJ) 274. 
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been partitioned by metes and bounds. 
The evidence hes been pleccd before us, 
and has been minutely commented upon. 
We see no reason to doubt that the Subor- 
dinate Judge has correctly estimated tke 
effect of the evidence on this part of the 
case, There is no room for controversy 
that eccording tothe principle enunciated 
by the Judicial Committee in a long series 
of decisions, a severance was effected in this 
case; and there is neither allegation 
nor proof of a subsequent reunion. As 
stated by Lord Westbury in Appovier 
v. Rama Subba Atyan (38), the true test 
of partition of property is the intention 
of the rembers of the family to become 
seperate owners. Consequently, there may 
be partition, even though there be no zc- 
tual division by metes and bounds, This 
has been repeatedly re-affirmed: see Bala- 
bux v. Rukhmabal (39), Balkishen Das 
v. Ram Narain (40) distinguished in Durga 
Dei v. Bslmnakund (41), Parbati v. Naunibol 
Singh (42); Suraj Narain v. Eqbal Narain 
(43); Gina Bat v. Sadashiv Dhundiraj 
(44); Kawal Nain. v. Budh Singh (45); 
Nageshar Bakhsh Singh v. Ganesha 
(46), Sumj Bansi Koer v. Sheo Per- 


(38) ir M. I.-A. 75: 8 W. 


: R, P. C. 1; 2 Sar, 
P. C. J. 218; x Suth, P. C. J. 657; 20 E.R. 50. 
(39) 30 C. 725; 7 C. W. N. 642; 30 I. A. 3013 
. 5 Bom. L. R. 469; 8 Sat. P. C. J 470 (P. C). 
(40) 30 J. A. 139; 30 C. 738; 5 Bom. L. R. 461j 
4 C. W. N. 578; 8 Sar. P, C: J.489 (P. C.). 
(41) 29 A. 93; 3 A. I. J. 683; A. W. N. (1906) 


2 aw 

(42) 3 Ind. Cas. 195; 36 I. A. 71; 31 A. 4121 
10 C, L. J. 121; 6 A. L. J. 597; 5 M. L. T. 427; 
13 C. W. N. 983; 11 Bom. IL. R, 878; 19 M. T, J. 
517 (P. C.) 
(43) 18 Ind. Cas. 30; 40 I. A. 40; 35 A. &0; 
17 C. L. J. 288: 13 M. L. T. 194; 17 C. W. N. 335; 
II A. L. J. 172) (x913) M. W. N. 183; 24 M.L. 
J. 345; 15 Bom. L. R. 456; 16 O. C: 129 (P. C). 

(44) 37 Ind. Cas. 321; 43 I. A. 151; 43 C. 1037; 
24 C. L. J. 207; 20 C. W. N. 1085; 14 A. L. J. 822; 
20 M. L. T. 78; 12 N. L. R. 113; (1916) 2 M. W. 
N. 65; 18 Bom. L. R. 621; 4 Ie W. 114; 31 M. L. 
J. 455 (P. €) 

(45) 49 Ind. 
496; 26 C. L. J. 39015; 15 A. L. J. 581; 2 P. I. 
W., 57;21,C. W. N. 986; 33 M. I. J. 42; 19 Bom. 
. R. 642; (1917) M. W., N. 514: 6 L. W. 330. 
(46) 56 Ind. Cas. 306; 47 I. A. 57; 42 A. 368; 

.J.482 U. P. T. R. (P. C)35 38M... 

O. C. 1: 18 A. L. J. 532; 22 Bom. L. 
M. IL. T. 5 


I, 
i 
R 13 L. W, 622 (P: C.]. 


Cas. 286; 44 I. A. 159; 39 A." 


std Singh (47), Lakshmant Dada Naik v, 
Ramchandra Dada Naik (48, Mudit Nata- 
yan Singh v. Ranglal Singh (49), Ajcdkya 
Pershad v. Mahadco Pershad (50), Anand 
Kishore Chowdhury v. Daiji Thakurain 
(51), Rajavrainasami Mudaliar v. Anji 
Laticht Ammal (52). Palantammel v. Muthka- 
venkatachala Maniagava v (53). 

The third question, which requires 
examination, is, whether the appellant 
and his brother were, in respect of the prop- 
etty known as Rautara, joint tenants 
with right of survivorship. The Subordinaic 
Judge has answered this question against 
the appellant.: He is clearly right cs to 
the true construction of the Will of Chandra 
Sekhsr, The property was given by Chandra 
Sekhar tohis grandsons, Sarada Presenna 
and Tara Prasanna, es Vatuk or affectionate, 
gift. This could not make ` the donecs 
joint tenants withright of survivorship. 
We need refer only to the decision of the 
Judicial Committee in jogesway Narain 
v. Ram Chandra Dutt (54), where Lord 
Watson expressed his disapproval of 
the importation of an extremly tech- 
nical rule of English ‘conveyancing, 
because, first, the principle of joint tenancy 
is unknown to Hindu Law apett from 
the Mitakshara doctrine of survivorship 
and, secondly, even according to the law 
of England, a conveyance, or an agreement 
to convey his or her personal interest 
by one of the joint tenants operatesas a 
severance, Reference may . also ° 
be made to the text Shambe Tashka 
and also to the decisions in Rewun- 
Persad v. Radha Beeby (55), Navroji 
Manockji Wadia v. Perozbat (536), Bai 
Dewalt v. Patel Bechavdzs (57), Kishori 

M 61. A, 885; 5 C. 148; 4 Sar. P. C, J. 2: 3 
Suth. P. C. J. 589; 4 C. L. R. 226 2 Shome L: 
R. 242; 2 Ind. Dec. (N. $.) 705 (P.C). 

(48) 7 I. A. 181; 5 B. 48; 4 Sar. P. C. J. 173; 
3 Suth. P. C. J. 778; 3 Shome L. R. 217; 4 Ind. 
Jur. 472; 7 C.L. R. 320; 3 Ind, Dec. (x. S.) 34 (P.C). 
29 C. 797. 

3 Ind. Cas. 9; 14 C. W. N. 221. 
28 Ind. Cas. 580; 2x C. L. J. 296. 
ro Ind. Cas. 103: 10 M. J. T. 529. 
43 Ind. Cas. 833; 33 M. L. J. 759. 
4) 23 C. 670; 23 I. A. 37 at p. 44; 7 Sar. 
P. C. J. 133.6 M. LI. J. 75: 12 Ind. Dec. (N. s.) 


445 (P. C.). 

(55) 4 M. h À. 137: W.R. (P.C.)35; r Suih. 
P.C. J. x172; x Sar. P.C. J. 3225 18 E. R, 651. 

(56) 23 B. 80; 12 Ind. Dec. (N. 8.) 53. 


(57) 26 B. 445 4 Bom, ke R. 102. . 


r 
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Duda n v. Mundra Dubain (38), Har Pra- 
“sad v. Sukhdevi (59), Karuppat Nach 
v. Saukavanaray.na Chetty (œ), Chakkara 
Kannan v. Kunhi Pokker (615, Bhobe 
Tariat Debye v, Peary Lali Sanyal (62). We 


$ 
uy 


(58) ro Ind. Cas. 565; 33 A. 665: 8 A. k. Je 
757: 7 
oo) 28 Ind. Cas. 561; 37 A. 241; 13 A. Ir. J. 

* 263. l ` 

(00) 27 M. 300; 13 M. L. J. 398. l < 

(01) 30 Ind. Cas. 755; 39 M. 317; 18 M. L. 


AEN 29 M. L. J 481; (1915) M. W. N. 740 
(62) 24 C. 646; 


I C. W. N., 578; 12 Ind. 
Dec. (N. 5.) 1100, ` 
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hold sccordingly that the interest of 
Tara Prasanna in Rautera did not pass 
by survivorship to the oprellant, independ- 
ently of the question, whether the patties 
are governed by the Dayebheaga or the 
Mita kshara, - 
After tbe most cateful consideration of- 
elltne.materiils on the record, we see 
no escape from the conclusion that the 
Subordinate Judge has rightly decreed 
the suits and that the appeals must ba 
dismissed. with costs, | 

Z. E. Appeals dismissed, 


À 


RAGHUNATH ROY, 


` (died 1809) - 





Kartic Chandra, 
(died 1825) - 


Kalikishore, 
(died 1846) 
Ashootosh, . Chandra Sekhar, - 
(born 1844) (died 1868) 
Anadinath, 
(born 1882). i 

Hariprasanna, Joytrara 

(died 1895) —Musammat 


| 
| 


Panchanan 


Surendra; 





xs Natb, 
.(died 1898) i 
Mritunjoy Chowdhury W. Khirodebarini 


: Sital Chandra; 





iter — M— —— 


| 
Radha Mohun, 
(died 1827) 
M usammat Padmabati, 


(died 1814) 
- | 
Gobind dide Sibamohini 
(died 1852) =Musemmat 


| Mrityunjay Pande 
Bireswat Pande 


Monmohan Parde, 


| 
Nilkanta, 


(Second wife) Amarabati gh wife) Bidhumukhi 
| ' 





(Sons) r. Guru Prasanna 





Satoda Tarayrasenna 2. Jyoti Pfrasanra 
Prasanna, died 3-10-1914 3. Jagat Prasanna 
«=W. Titiloke 4. Lalgopal 
Mohini Debi. 5. Joygopal 
6. Bejoy Gopal. 
Kalikanhnda, Dutgananda Gisijananda, 
(died 1852) —M. Mohamaya , (died r878) : 
Widow Katyani Debi, . : =W. Benoda ` ` 
~ (died 1893-95) Siddheswat (died 1886-81.) i 
: Jagatmohint, | 
l Shaileswar, Nalinakhya, Ramprasan na, 
(died 1909) 


=W. Nanibala. 
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B) 
Family of Chandra Sekhar. 
Ramdhon Prodhan 





| ; 
padmabati=Musammat Radhomoh. 7 


Totaram, i Baidyanath, 
(died 1825) (died 1815) 
=M usammat Subhadra d Chandra Sekhar. 





(died November 18517). E 
Daughter  - Chandi-Chazan, —- ` 4 
(died 1825 after Totaram) . di 
—Musammat Dinamani 


Janaidan, Abhoy Charan. ; 
: = Nilkamal, 
(born 1824 died 1847) 


, x p 


(Adopted son). Nabin Sundar Roy. 


. B (2) 
Misra family of Samta, 








Debnatayan 
m | 
Srinath Pitambar Sanatan 
Bisseswar Mahavarata | : 
—wife Ratnaamala Batuknath Daughter ^ — Daughl.t 
|. a a ; Maham aya Thaka 
Rajani. . Chandra. v (wife of (—M usammat 
Daughter Hansa Son Keshub, Dureanandan) Kali Prasanna 
(=M usammat o Prodhan).- 
Gopal Chaudhury) Satinath + : 
(Brother-in-law of Sital) | 
Daughter Ramlata Cousin of Saroda. Binodini, Sarat Prodhan; 


. (wife of 


(wite of Guru Prasanna). 
Í i ; Girijanandan.) 


^ 


B (3) 
Prodhan family of Samta. 
Dwarka Nath Prodhan 
= Musqinmat Nistarini 


| | "m 


| 
Aditya < Hm 4 
: | ; (died 1892.) 
l l 
; l | 
Sushania í Bhutnath | 
MusammatN Ikantha - =M usammat Sarada's 
dauphter. 


(Mahendra's son). 
| B (4) 
Misra famjlyof Chatra. 
l Kasi Nath Misra . . 
m 


Jay Natein, 


Rup Nara n Misra ` mn 2 
—Musemmal Sax: amangala | : . 
(plaintiff in suit of 1866) | f daughters 








» 
A maeka te ar 





| i WA | ; 
Tripura Mon gola Amarabat 
==M ae. Gobordhan. : —Musammat Hariprasanna 
I 
Serada (App.) 


Prj-yanath: 
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Bis) 
Prodhan family of piplec. 


Ramchandra Prodhan 





| 
i Mudhusuday rrodhan. 











Sarbaman gala. 
(6) 
Roy family of Betija, 
| 
Go bord han Jogneswart. Romes 
=Musammat Tripura, 
plaintiff in 1875. Aks hoy. 
| B (n 
Chowdhury family of Panchpota. 
Golak Chowdhury 
EN o Ambicka 
: | 
Patitpaban Ramgopal Gopal Harinath, 
Musammat =Musammat Akhoy 
Ramasundari Kumari. "^ Ramlataz-Musammat 
(eldest daughter of Guruprasanua 
Satoda). (Step-brother of Sarcda), 





BOMBAY HIGH COURT. . 
SECOND CIVIL APPEAL No. 781 oF 1921, 
| Febtuary I, 1923. 

Perszni ?—Sir Norman Macleod, Kr., Chief 
Justice, and Mr, Justice Crump, 
RAMACHANDRA MAHADEO 
NAYAGAOKAR-—PLAINTIEF 

— APPELLANT 
versus ; 
. NARAVANRAO BHAGWANTRAO 
GOSAVI—DRFEN DANT— RESPOND ENT. 
Hindu Law—Religious endowment— Alienation 
by manager—Gift in perpetuity, validity of. 
The manager of a temple has no power to make 
a gift in perpetuity out of temple funds. 
. An al enation made by the manager of a temple 
cannot extend beyond his lifetime. 


Second appeal against the decision of 
the District Judge, Nasik, in Appeal 
No. 1250 192%, ` |. 

Messrs. D. C. Virkar and S, S, Patkar, 

fot the Appellant, 
` Mr. G. S, Rao, for the Resnoaden*. 


JUDGMENT.—The plaintiff sued for 
Rs, 235-payable out of the estate of the 
late Damodar 'Timaya in the defendaat's 
hints, or out of the Sansthan of Shri 


Vyankatesh Balaji at Nasik. 
20th January 1850, 
then the owner 


On the 
Damodar who was 
and manager of the 


. Sansthan gave to Sitaram, the plaintifí's 


grandfather, a sanad purporting to make 
an allowance of. Rs. 235 yearly from 
generation to generation out of the 
Sansthan funds. It is difficult to see on 
what possible ground the plaintiff could 
support his suit. The sanad in effect is 
a gift in perpetuity by a manager of the 
temple out of the temple funds, In the 
first place, gift in perpetuity would be 
bad. In the second place, the manager 
cottld not make such an alienation out of 
the temple property. In any event an 
alienation made by him could not ex. 
tend beyond his lifetime, Both the 
lower Courts lave dismissed the plaintiff's 
claim and we think very rightly. 

There was an alternative claim that 
an annuity should be paid out of the 
estate of Damodar, the original grant- 
or: But he wascareful enough to Cherge 
that portion of -the revenue of the 
inam property which  was.to provide 
maintenance for the Gosavifamily manag- 
ing the temple, and that ‘portion of the 
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income could not be rendered in any 


even: liable to plaintiff's claim. ‘There- 
fore, tht appeal must be dismissed with 
costs. 2 
Appeal dismissed. 
Z, K, 
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Sri Rajah DANTULLURI DEVI 
PRASAD SATYANARAYANA . VEERA- 
BHADRA VENKATA LAKSHMIKAN- 
TARATU GARU—PLAINTIFF—APPELLANT 

027$1$ 
Sri Raah DANTULURIT PEDA VEN- 


KATAJÁGANNADHARAJU GARU AND - 


OTIERS—DEFEÉNDANTS—RESPONDENTS. 

Civil Procedure Code( Act V of1908,0. X X X 1 1, 
y. 4— Appoiniment of officer of Court as guardian 
ad litem—Mother and uncle of minor altve— 
Absence af collusion between Court guardian and 
plaintiff— Appointment, if proper— Registra- 
tion Act (XVI of 1908) s. 28—Morigage of 
property not situated within territorial jurisdiction 
of Sub-Regisirar— No collusion between mort- 
gagor and -morigagce—Mistake—Registration, lega-. 
lity of— Amsndment of plaini in second appeal. 
“In a suit to enforce a mortgage against the 
mortgagor and his m nor son, the father was 
. ex pare and was unwilling to act as' guardian 
for his son in the suit. An affidavit was filed 
“by the plantiffs agent stating that there were 
^ no other principal guardians for the said minor," 
and a Court guardian was therenpon appointed. 
The minot was living at the time with- his uncle 
and his mother. But they made no attempt 
-tointervene inthe proceedings and never showed 
any interest. There was no allegation of col- 
lusion, between the plaintiff and the Court guard- 


jan t < e l 
- Held, that the minor must “be held fo haye 
been properly represented in the proceed ngs 
and that it was not open to him on attain-ng 
majority to have the decree set ‘aside’ as not ‘bind - 
ing “upon him, [p.469,col, r:] 

| Puppoolh: y. : Vaytscavanath Manakkal Reman 
Somayajtpad, 74 Ind; Cas. 309; 32: M. L: T. 
Iog. ať ^p. III; 44 M. DT. Ja 545; 17 Le 
W. 558; ' (1923) M. W. N.o gorp (1923) X. 
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- Maruthamalat - 


> 


[1923 
I. R. (M) 553; Nachiappa Chetty v. Chinniah 
Ambalam, 36 Ind. Cas. 794; 4 L. W. 362; Bhagwan 


Dayai v. Param Sukh Dass, 27 Ind. Cas. 623; 
37 À.179; 13 A. I. J. 179; Ramaswami Chety 
v. Dovaiswami, 73 Ind. Cas. 409; 44 M. L. J. 299; 
17 L. W. 638; (1923) A. I. R. (M.) 465; Rashid- 
wi-nissa v. Muhammad Ismail -Khan, 3 Ind. 
Cas. 864; 31 A. 572; 13 C. W. N. 1182; 10 C. L. 
J. 318; 6 A. L. J. 822; 11 Bom. IL. R. 1225; 6 M, 
L. T. 279; 19 M. L. J. 631; 36 I. A. 168 (P. C. 
Gownden v. Palani Gownden, 
I6 Ind. Cas. 182;37 M. 535 and Walian v. Banke 
Behari | Pershad Singh, 30 C. 1021; 30. I. A. 
182; 7 C. W. N. 774; 5 Bom. G R.. 822; 8 Sar. 
P. C. J. 512 (P. C), considered. - LEN 
The properties comprised in a mortgage ‘were 
situated in one taluk and an acre of land de- 


"Scribed as Survey No, 458 in another faiwk was 


also- included and the mortgage-deed” was rc- ^ 
gistered in the Sub-Registrars cfhce - in the 


latter taluk, Survey No. 
belong to the mortgagor 
for Survey No. 458 which -belonged to him, 
but which was not within the territorial 
jurisdiction of that Sub-Registrar: 

Held, that in the absence of any proof that 
there was any collusioh between the mortgagce 
and the mortgagor ot any intention on the part- 
of the mortgagee to include a land not belonging 
to the mortgagor, the registration was not in- 
valid though it had taken place in a Sub-Regis- 
try office in the jurisdiction of which none of ` 
the mortgaged properties were sitvatcd. [p. 468,. 
col. 2. l 

Harendra Lal Roy Chowdhury v. Hari Dasi 


458 did not in fact 
and was a mistake 


- Debi, 23: Ind. Cas. 637; 41 C. 972; 27 ML. J. 80; 


(1914) M. W. N. 46216 M. I. T. 6 18C. W.N. 
817; 19 C. L. J. 484; 16.Bom. I. R, 400; 12 
A. L. J. 774 1 L. W.’ 1050; 4x I, A. 110; 
(P. C); Pahladi Lat v. Lara, 48 Ind. Cas. 
200; 41 À. 22; 16 A. L. J. 871; Ramdei v. Chandra 
Bali Bibi, 44 Ind. Cas. 399; 4 P. L. W. 237; and 
Biswanath Prasad v. Chandra Narayan Chowdhury, 
63 Ind. Cas. 770; 48 C. 509; 48 I. A. 127 (P. C), 
considered. ; 

The High Court will not in second  appcal 
allow a plaint to be amended so as.to allow the 
plaintiff to impeach a previous dccrce on allega- 
tions of irregularitics not menticncd in the 
original plaint. [p. 469, col. 2.] 
^ Second appeal against a decree of ihe 
District Court, Godavari, in A, S. No. r 
of 1918, preferred against a decree of the 
Court of the Temjorcry Sutordinate 
Judge, Rajabmundry, in O..S. No. Ir af 
10916. KANG Re 


Masi, S. Srinivas: Atyangar, C. V. 
Ansnthakrishna Alya , V. S. Narasimha- 
charicy ond. K. Venratavama, Raju, or the 
Appelle nt, " ee 

Messts. T, Ramachandra Rao, A. K rishna- 
swamy Alyar and .K,, Ramamitrit, for the 
Respondents, © ^" ^ ^ ." - m 
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Odgers, J.—This is a suit arising out 


of a mortgage effected on the 15th April 


1896 on the  $Gundapalli estate. 
The suit on the mortgege itself was num- 
bered as O. .8. No. 25 of 19ro, 


and will be referred to in this judgment 
by that designation. Wearealso concerned 
with a later mortgage but rn earlier 
suit (O. S. No. 21 of rg9ro) relating to 
thesame property. The plaintiff in this 
suit and the defendants Nos. I, 2 end 3 
belong to the same family, 4, e., the family 
originally owning the Gundapalli estate. 
Fifth defendant is the decree-holdcr 
both in O. S. No. 25 of 1910 and O. 
S. No, 21 of r9ro. Sixth defendant is 
alleged to be the stranger auction-pur- 
chiser Of the mortgaged property in’ O. 
S. No, 25 of 1910, So zs. matters 
stand at present as to 25 of roro, sixth 
defendant is the purchaser from the 
decree-holder, 5th defendant; in  O. 
S. No, 2r of rgro, 5th defendant has 
obtained a decree but the properties re- 
miined unsold. The suit from which 
this appeal arises is ©. S, No. 11 
of 19160 in the Temporary Sub-Judge's 
Court of Rajatmundry in which the plaint- 
if the son of the rst defendant, claims 
a declaration that the auction sale 
of the Gundapalli estate. in O. S, 
No.25 of roro and all execution proceed- 
ings relating thereto are null and void 
as agiiust him and also to declare the 
dacrees in O. S. Nos. 21 af 1920 
and 24 of 1910 (we are not concerned in 
this a9 eal with the latter) are not valid 
and binding agsinst him and his share, 
As originilly framed the suit was based 
"for the most part on immoral considera- 
tion. for the mortgages. This was found 
ag3inst in both the lower Courts and has 
now been given up before us. 

Three points are urged in Second ap- 
eal, 
(1) Thit the plaintiff who was a minor 
_in-rgto WAS mot properly represented in 
O. S. No. 25 of 1910, l 

(2) thit the guardian ad litem was 
guilty: of negligence in that the following 
valid defences were not set up on behalf 
-of the. minor, -E 

(1) thit the mortgage was not valid as 
` ~~ not having been legally registered. 


30 
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(b that the Court hed no  juridicticn 
under the circumstances to pis 
the mortgage decree; 

(3) That an emendment should have 
been allowed to  repudiote the 6th 
de endant's plea tbat he is a bona fide 
purchaser for value without notice, 


(i) The point of respreserteticn in 
0. S. No. 25 of Igro ~The plaintift 
who was in that suit the srd defence nt 
was at first sued along with his father 
end guardian, the ist defendent. ‘The 
father was apparently unwilling tocct, end 
the Court clerk, Mr. C. Gopala Reo, wes 
appointed guardian on the 21st sekruary 
1911, He was appointcd on an affidavit 
sworn by one Sangavare pu Venkatareinem, 
who said he bad keen conducting the suli s 
2nd all other affairs of the plaintift 
as his "Tanedar" or Manager, “I þe- 
lieve there are no other principal guardians 
for the said minor defendants. It is, 
therefore, necessary that the appeal clerk 
of this Court, Mr. C. Gopala Reo, should be 
appointed guardian of the said minor, 3rd 
defanda nt.” Theappealclerk wes appoint- 
ed.as. stated. The guardian on 3olh No- 
vember 1911 filed a memorandum asking 
that it should be recorded that he had 
no instructions whatever on behalf of 
the minor 3rd defendant. 


However on the 25th November 1g11 the 
guardian put the plaintif to proof of the 
claim, The Vakils for defendants Nos. 1, 
2, and 4 said that they had no instruc- 
tions, Fifth defendant wasabsent and the 
result wasa decree foi plointififor Rs. 82,cco 
odd with costs, It is contended on this state 
of things that the affidovit of Venkata- 
tetnam was clearly felse 25 ihe minor was 
living with his uncle at the time end also 
had a mother alive. Reliance is pleced on 
the depositionof D. W. No.2in the suit, His 
name is Kapilavaya Padamanaghaswamti, 
He says he was managing 5th defendant's 
affeirs thet he hod known the uncle of 
the minor for some timeandthe father of 
the minor for 25 years aud knew the exist ° 
ence of the plaintiff’s mother. The point 
to be borne in mind is that this witness, 


- D. W. No.2, is a different person from the 


Tanedar who, swore the affidavit that no 
other principal guardian was available, 


- "~ - = ~ = - 
E 


p 
^ 
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In the guardian’s evidence as D. W. 
No. 2 in the O. S. he states that the 
father. refused to be, guardian and. did 
not &ppear. in response to notice, He 
..did not try to get any intormation from 


l  ünybody else, but sent a- notice to the 


father,' but it was not served, He did 
not apply ior copies of the documents 
etc..as he was not put in funds by any- 
body, It is pointed out that under rule 118 
of ‘the Civil Rules of.Practice the Court 


might have ordéred the plaintiff to pro-. 


vide funds for the guardian to catry on 
the defence óf theminor, This, however, was 
“mol dohe, Reliafcéis placéd ona case report- 
‘ed as Puppoothy Vayisrévanath Manakkal 
Raman Somayjtpad (x) where the affida- 
vit filed stated that besides the 2nd de- 
-.fandant the plaiiti had no next of kin. 
The staterent was false 
at least one person known to the Ist de- 
tendaut and his brother who was the plaint- 
iff's next of kin. Vet this information was 
suppressed, I find. it extremely difficult 
- to^saythat because P. W.. No.2 knew the 


"mother and the uncle of the- present 


plaintiff it must be held’ that the plaintiff 
in O. 8. No, 25 of 1910, and his Tanedar 
who swóre the’ affidavit nitist have had 
ihe same Knowledge. , It is nowhere ol- 
leged that eithét of the pérsons had such 
knowledge and I ani quite 

see -how under. these | . circumstances 
Lan, e said to 
à fida vit -òf .Venkataretnam must have 
been false to his. knowledge. . It máy here 


it 


. be pointed out that.it is notas if ` the ap- 


, pointment of a Qoürt guardian wes rima 
- fücleillegal. Order XXXII,r. 4 (4), authoris- 


. es the Court to appoint any of its officers 


ás guardian where there is no other per- 
son fit and willing to act as guardian for 
the, suit, Neither the mother nor the 


"atücle ca me f orward on behalf of the minor 


and it is to my mind impossible to say 
that either the plaintif in O. S. 25 of 1910 or 
the Court had reason to believe that there 
.was any Other person fit and willing to 
act, In Nachtappa Chetty vw. Chinniah 
Ambalam (2) Mr. Justice Srinivasa 
, Alyangat sitting alone, laid down that in 


(iy^ ma Tnid. Cas. 309; 32 M, L. T. 107 at p. 111 


ES L. J. 5151 17 L. us 558; (r923) M. W.N: 


a (10923) A. I. R. (M 
, (2). 36 Ind; Cas; 794; 4 i Ww. 362; 


INDIAN CASES, 


. out notice to the minors. 


‘as thete woes 


una ble“: to’ 


fave been proved that the ' 


(ois 


the case of a conte anplated | appeintment 
of a Court guardian, notice must always 
go to the natural guardian (asitdid in this 
case according to P, W. No. 2) or the person 
with whom he lives, Itis not brought to our 
notice that the Court guardian knew that 
the minor was in 1910 living with his uncle. 
Another case relied on is Bhagwan Dayal 
v.Luram Sukh Dass (3) which to my mind 
is a much stronger case than this because 
the uncle who was originally d 


as a guardian ad litem in refusing to act 


sald that the minors lived with their mother. 
No notice was served: upon tbe mother 
anda Court guerdian was appointed, The 
judgment seems to have relied largely 
On the fact that there was a decree with- 
This, as pointed 
out, iš not now necessary, [See : "Rama- 
swami Chetty v, Doratswami (4)]7. As 


pointed out there, the ebsence of notice 

to the father of the. appointment of the 
. Head clerk was only an irregularity which 
. would nót'affect the validity of the pro- 


ceedings in the absence of fraud or gross 
negligence on the part of the person ap- 
pointed ` (See p. 302*), The case cited in 
Rashid-un-nissa v: Muhammad I smail 
Khan (5) was a case where minors were held 
not to have been represented at all, one 
being represented by a married woman, 
which was illegal and the other being.re- 
presented by a person whose interest was . 


. manifestly adverse to that of the minor. 


In Maruthamalat Gownden v, . Palani 
Gownden (6), the plaintiff asked 
that the father should be appointed 
guardian ad litem. He refused. The 
Head. clerk was thereupon appointed. 
The fraud charged was that the plaintiff 
knew very well that the minor was living 
with his mother under the protection ot . 
his maternal grandfather and the latter 
ought to have been appointed guardian. 
The learned Judges held that the state- 
ment in the affidavit amounted to no 


(3) 27 Ind. Cas. 623; 37 A. 179; 13 A. I. Tr 
9. 


N: 


L. R. 1225; 6 M. le T. 279; 19 M. L. J. 631 36 
I, A. 168. (P. C). 
(6) 16 Ind Cas, 1825 37 M. 535. 


"Page of 44 Mi L. J [Ed]: 


l ^42 M. YG 


Vols 75] 
. DEVI PRASAD i, JAGANNADHA3AJU. ` 


morethanthat in the view of the deponent 
there wes no fit and proper person to be 
appointed, They point out that the 
Court may have been under the duty of 
. making further. enquiry before gecting 
on the affida vit, but that the appointment 
. Was the result o a judicial order based 
on evidence which the Court considered 
sufficient., It was not alleged’ that there 
was any collusion between the Head 
clerk and tbe plaintiff in pursuance of 
Which the latter applied for the appoint- 
ment ofthat officer as guardian. Nor is 
there any proof of any stich collusion here. 
In Ramaswamt Cheity v. Doraiswamt (4), the 
case alrea dy referred to, it was held that the 
plaintiff was not bound to make exhaustive 
enquiries. The learned Judges say at 
page 3or* ''Futting a reasonable cons- 
truction on the rule, we are not prepared 
to say that the plaintiff in this case failed 
in his duty, especially as there is nothing 
(so far as we have beenshown...) regard ng 
the uncle of the minors, his residence, 
the plaintif s knowledge of his existence, 
his interest in the minor’s affairs or, what 


is more important, regarding any subsequent . 


attempt by him to protect their interest.” 
In Walian v. Banke Behart Pershad Singh 
(7) their Lordships held that although 
. there was no formal order appointing a 
guardiin ad litem and no notice to the 
mother who was so appointed or to an 
adult male member 0 their family, these 
facts were nothing but irregularities which 
-did not affect the validity o the proceed- 
ings. Oa this state o the authoriies 
lam of opinion that the appellant has 
not succeeded in making out a cese of 
non-representation in Suit No.25 0 Igro 

ssuming that the same state of things 
prevailed in 2x of 1910, as to which I am 
not quite certain for reasons to be stated 
E on, the same argument applies there 
also. 

Poini 2.—The case relied on with te- 
gird to the negligence of the guardian 
gensrally in this case is Chundurt 
Ponalyy: v. Ruan Viranna (8), where 
it was held that it was gross negli- 

(7) 30 C. 1021; 30 I. A. 182; 7 C. W. N. 774; 
.5, Bom. Le R. 822; 8 Sar, P. C. J. 512 (P. C) 

(8) 70 Ind. Cas. 668; 45 M. 425; 15 L. W. 427; 
(1922) M. j^ pr (1922), A. I. R. (MJ) 273; 
. J. 429. 

* Pig: of 44 M. L.. .—[£Ed.] 
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gence not io defend the suit if there 
was a valid decrce cvzilclle. In ibit 
cese the mortgage -was by a guard- 
lan oi the immoveable property of a 
minor for the purpose of lending money 
to another for-carrying on a trede not 
ancestral on behalf of tke minor. It wes 


- held that the guardian ad litem ought to 


have resisted the suit brought on the trens- 
action on the ground thet it wes not lor 
the minor’s benefit. Ought the guardian 
ad iles: to heve set up either of the 
suggested defences in this case? and could 
he have hoped to succeed if ke hed done 
so? To consider the point ot registra- 
tion first :— 

(a) The mortgage, Exhibit-IX, comprises 
the whole of the estate of Gunda palli in 
the .sub-district of  Vernagudam, Yerne- 
gudem Taluk, Godaveri Listrict to which 
is added x: ccre of w.t lend on: the 
eastern side in Jivroyiti No. 458 iu the 
village of Keírcnikona in the sub-c istrict 
of Mummidiveram .Godavari District. 
The mortgage was registered in the sub- 
district of Mummidivar.m in which tke r 
acre was situated. It is alleged that this 
latter was iucludcd in the mortgage ior 
the. very purpose of its  bcing registra- 
ble in this Sub-Registry and this is, very - 
likely the fact. It turns ott thet the 
mortgagor though he owns something 
like 3u0 acres in Katrenikona does not 
own No. 458 and never did. It is there- 
fore, seid-that the whole mortgage is im- 
valid as the mortgagor had no title to 
this Mummidiveram x acre of land. The 
allegation conicinedin paragiaph iz of the 
p «int isthat the mortgagor had no interest 
in the seid 1 acre, which wes known to ell 
the parties to the mortgage at the time 
of the registration, to which the defendants 
Nos. 6 to ro reply in para graph 13 of their 
written statement that thel acre belongs 
to the morigegors end that it was jpm- 
tended to be mortgaged and was not il- 
legally included. For this part of the 
case the appellant relies on Harendra Lal 
Roy Chowdhury v. Hart Dasi Deti (9). That 
w.s a well-known case of an attempt to. 
mo:tgege a property absolutely non- 


- (g) 23 Ind. Cas. 637; 41 C. 972; 27 M. L. J. 


8o; (1914) M. W. N. 462; 16 M. L. T. 6; 18 C. W. 
N. 8x7; 19 C. Lr. J. 484; 16 Bom. IL. R. 400; 12 
A. u. J. 774; 1 ka We 1030; 41 L A 110 (P. C) 
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existent, there being no such house as 
25, Guru Das’ Street Their ` Lordshiys 
held thet “that prarcel was in fect a 
tious entry and reptesented no propurty 
. that the mortgagor possessed or int ended 
to mortgage or that the mortgegce in- 
tended to form part of his security.” 
In this case the evidence is that ihe mort- 
gagor himself . verbally mentioned this 
I acre when the mortgage deed was 
“being drawn-up and that, as a matter of 
fact,itis a mistake for 548 which admitted- 
ly belongs to the family of the defendants 
No, raud2 iu25 of roro. The cases on 
this subject show that in order to nullify 
a registration on this ground the parties 
must have colluded. If the cases support 
this view, ds I shall show--presently, it 
must be sala that there is ‘no evidence 
whatever to ‘show that the mortgagee 
knew that the mortgagor possessed no 
such land es No 455. Puhlud Lal v. 
Larane (10) lays down, following the 
Privy Council case in Harendra Lal 
Roy Chowdhury v. Ha i Dast Debi (9); “It 
is really a question of fact... whether. 

the parties ha ve intentionally bya modal 
collusive artangement inserted in the dzed 
property which either does’ not in fect 
exist or which, while in existence is not 
intended by either of the parties to the 
suit to be a part of the secürity,'"" A Bench 
of the Patna High Court in ^ Ramdei vw. 
Chanda Bali B bi (11) have come to a 
similar conclusion: If there is no col- 
lusion, the circumstances ate not suff 
cient to . invalidate registration. In a 
recent casein Biswinath Prasad v. Chand a 
Naraisan Chowdhury (12) the defendant 
asserted that the statement in the bond 
that it comprised a certain share in pro- 
| perty w siothe knowledge of both partiés, 
a mere fiction introduced for the pur- 
pose.o getting registration in the Muzuffer- 
pore District, Tnere it was held that 
"none of the parties ever intended -that 


the share shovld vest in Udit or pass by 


the mortgage irom him to the mortgagee. 
This case differs toto celo from the case 


3 M. . 
on 


p 48 Ind. Cas. 200} 41. À. 221 16 A. L. J. 
? x 
(Ir 
.. (12 
P, C) 


£ 


44 Ind. Cas. 399; 4 P. In W. 237. 
63 Ind. Cas, 770; 48 C. 509; 48 I. A. 127 
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stiggested in argutvent of a mere fgilure 
to make a good title to property dealt 
with by the instrument, end which beth 
parlies hed intended ‘should form pert 
of the security.” It appesis to me that 
in the absence of evidence of participation 
by the mortgagee either as regards the 
insertion of the item in the deed or of in- 
tention that the 1 acre should not form 
part of the-sccurity, this point must be 
decided against the appellant. It wes 
contended that. the ground of mistake . 
wes not open to the deiendent here es 
the only ples raised by the pleadings wcs | 
with regard to title, it doés not matier 
whethel “No. 458 w3s in fect a mistake 
for No. 545; since, £s pointed out above, 
unless it cau be proved that the mortgegee : 
was a peity to the fraud (putting it "et 
the highest) it cannot affect-the validity 
of the registration. It is, therefore, clear .. 
that with regard to registration no -valid 
defence’ was open: to the Court guardian 
which he could have set up in fo vour of 
the minor. 

(b) It was faintly argued out there was 
no jurisdiction in the Sub-Court to: pass 
the decree or order for sele, es Exhibit IX 
was not validly registered, -and thet the 
Court that had territorial-jurisdiction over 


‘the Gündapelli estate was, the Ellore Suh- 


Court and not the Godavari District Court. 
This can be shortly disposed of by reference 
to section 21 of the Civil Procedure Codé 
which shows that it is too late to- ta ke : 
this objection in second appeal. 

Pown? 3:—When the appeal first came 
before the District Judge,. Mr. Fernandez, 
that learned Judge remitted certcin issúes 
to the lower Court for: findings and "such 
other issues es the Court, may deem 
it necessary to freme after ‘hearing 
the parties again:” We ere’ only: 
concerned with the first which was settled 
before the vacation vz., ' Whether the - 
6th defendant is.o stranger ` bona fide 
purchaser for value.of ‘the Cündapzlli 
estate in execution of the decree in: O. 
S.No 25 of r9t0 on the file of. this 
Court and such purchase of his is valid 
ageinst the plaintiff in spite of any defects 
of the kind alleged attaching to the suit 


' and execution proceedings. which culmi- . 


nated in that purchase.” The vacation 
then stipervened and when the: appeal 
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came on for heating again after the 
re-opening of the Court “this issue wes 
Modified after hearing Counsel on both 
sides as follows:—‘‘In spite of any defects 
of the kind alleged in the plaint as attach- 
ing to the suit in wnich that decree was 
passed." "There is thus a distinct, omis- 
sion in the new issue as finally settled to 
be remitted to the lower Comt of any de- 
fects attaching in execution proceedings. 
The appellant wishes us to revise that 
amended - issue and restore the issue 25 
originally framed as he desires to be heard 
to say that it was only in execution pro- 
ceedings when Exhibit XX was produced 
(1.e., the sale certificate under O. XXI, 
r. 04, Civil Procedure Code), that he: learnt 
that he was described therein zs being 
still a minor and still represented by the 
Court guardian. The  Sub-Court on the 
amended issue went into the various 
grounds which were alleged against the bona 
fidis of the purchase of the 6th- defend- 
ant androundthat the 6th defendcnt was 
a stranger purchaser for volue but thet he 
was nota bona fide purchaser, in that he 
was either aware or -(shculd-be?) presumed 
to have been aware that the plaintiff wes 
a major at the auction, though not by 
reason of his knowledge of defects in the 
de¢ree itself. As the learned Judge, Mr. 
Thiagaraja Aiyar, justly’ observes “the 
lower Court was wrong in having gone 
into this question as the lower Court after 
hearing both sides clearly intended to 
limit the enquiry to the defects of the 
kind alleged in the pleint and not to ex- 
tend it to an irregualrity in the execution 
proceedings of which there is absolutely 
no allegation in the plaint," I entirely 
agree with this view. Mr. V. S. Nara- 
simhachari, who argued this part of the 
appeal, frankly admitted that whet he 
was asking for was really an amendment 
of the plaint at this stage. In this view 
it is not necessary and in fact it is impos- 
sible to come to any conclusion as to whe- 
ther the plaintif who became a major 
in I9I3, the sale being in 10115, wes not 
actually aware of whet wes going on. 
The matter was carefully gone into by 
` Mr. Fernandez, and the question of de- 
fects in execution proceedings was express- 
ly elimiaated by him after hearing both 
sides ` Speaking for myself I am eutirely 


‘and further that there was gross 
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Opposed to-re open the question in second 
appeal by allowing the appellant to amend 
the plaint im the suit o 1916,I would, there- 


‘bere, find the third point alsoagainst the 


appellant, 

‘tT have dssumed throughout, as stated 
above, that the Suit No.21 of r9rois gov- 
erned by the same considerations as 25 of 
1910. As Mr, A. Krishnaswami Aisar for 
the sth respondent (sth defende nt} prints 
out with regard to the mortgege involved 
in the-former suit the qrestion of the 
invalidity of the registration does not 
arise, so . that no defence was aveilable cs 
tothis, He contends theteccordingtoike 
plaint only immorel debts incurred Dy 
the 1st defendant are ples ded end this kes 
gone, This is not perfectly clear althourh 
Iam disposed to think that the learned 
Vakil’s tiew is right. But if in 2r 
of 1410 the question of frepreseniction 
is involved, then in my vicw it stends 
excetly inthesctre position sihe question 
declt with ebove with 1egetd 10 25 of 
1010, : 

In my view the second appeal isils 
and must be disnissed with costs two 
Sets (5th respondent one set «nd 7th and 
IOth respondents one set). 

On the point of partition of ike otker 
properties not subject to these alicnetions 
-which wes raised by Mr. Auzutbakrishno 
Iyer alone, I agree withthe order proposed 
by my lecrned brother, 

Hughes, J.—The suit was for partition 
and incidently for decleration of in- ` 
validity of the decrees in O. S Nos. 
25 0f 10910, 24 of I910,cud27 of IOIo, 
onthe file of the District Court of Godaxeti, 
In this appeel we are not concerned with 
the decree in O. S, No. 24 of rgro. 

In the plaint, it is not alleced that 
plaintif wes not properly represented in 
O. S. No. 21 of yoro end it hes, Deen 
suggested on behelf of the respondents 
that the reason is that the defence ¿s to 
defective regisiration was not available 
in that suit. However,that may be, J 
am satisfied that the plaintih was properly 
represented iu both the stits. The con- 
tention is that the Court guardian was 
appointed by reason of a false affidavit, 

regli- 
gence on his part because he did not in 
Q. S8. No. 25 of 1910 set up the 


. Gownden (6), where the propriety 


 Tepresented in both suits, O. 
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defence that the mortgage deed wes iu 
valid ou account o defective registration. 
I do not think it can be said that there 
wasafalse affidavit, It was stated therein 
"I believe there ere no other principal 
guardian for ihe said minor defendant.” 
It is not clearly what exactly is meant 
by ‘‘ principal guardians" but very likely 
it means nothing more than “fit and pro- 
ter - guardians.” The minor wes living 
at the time with his uncle and there 
was also his mother. But the mother 
and uncle made uo attempt to intervene 
at any time on the minor’s behalf end 
never showed  .eny interest. -There is 
no a legation of collusion. between the 
plaintiff and the Court guardian. The 
facts o the case are similar to those in 
Maruithamalat Gownden v. Pala m 
0 
theappointment of the Court officer. as 
guardien ¢d-litem was upheld. The cese 
in Puppooth v. Vayisravanath Manakkal 
Raman Somayagipad (1) (relied on by the 
appellant) was a case jn, which there was 


a deliberate misstatement ‘of fécl in the ` 


affidavit,  . | 
The paintiff, therefore, was KN 


No. 


25 0 IgIO and 21 of IQTO. With 
regard to the suit O, S. No. 25 


o I9ro, it has to De considered whether 
there was a. valid defence for the minor 
and the guardian was, therefore, guilty of 


. gross negligence in not raising it, My 


learned brother has dealt with this point 


` in full and I agree with him. The finding 


o the Dist ict Judge is that there was 
no collu ion between the mortgagee and 


. the mortgagors and there was no intention 


on the part of the mortgagee ‘to include 
a land not beiongiug to the mortgagots. 
This.peing so, the registration is not vitiat- 
ed. This defence was not open to the 
minor and there was no negligence on the 
part o the Court guardian. . 

The dec ees ^im question. are binding 


' on the p aintiff: It is, however, contended. 


* 


that the paintifi.pecame a major while. 
exacution proceedings .. were in progress. 
butw sstilttreatedisa minor, 'and,there- 
fore, the purchase. -by-6th. defendant is 
invalid. This is:a-coutention not raised 
in the pl int and caunot be entertained 
uow. I should mention that this point 
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was only raised by way ff answer to-the ^ 
61h ` defende nt's contention that he, was 
any how a bona fide purchaser. That 
qttestion does not arise in view of cur find- 
ing that:-the decrees . ere not lietie to Fe. 
cef aside. l 

I agree that sofar as the rein contenticns 
of the - appeal are concerecd ike ap- 
peal must be dismissed with costs. Jt. 
is, however, argued that in any event -a 
decree for pertilion must be pessed with 
regard to properties thet hane rot teen 
alienated. With regard io this I frd 
thet the Sulordinate Judge in paragraph 30 
of his judgment states "ro decree cen 
te psssed as the plaint has rot been proe- 
perly stamped, and there is ro evidercé 
toshow what tke stanp recuircd is. 
It is not known which prorertics Fave kcen 
sold end wkat properties have not been 
sold. The plaintiff cannot. get the decree. 
The suit is dismissed," In ihe gourés 
of apreal 1o the District Ccurt tŁis p cict 
was taken bot I cannot find that the Dis- 
trict Judge has anywhere dealt with: it 
except that in the original judgment 
iraming issues and calling for findings 
it 4s. staled in paragraph 3 that tke 
contesting respondents did not press tke 
objection that the Couitfee. paid wes 
insufficient; and. finally inparagraph 28 cf 
the judgment of Mr. Thiagereja Aiyer,it is 
stated that “no otherquestion wes 
urged at the hearing of the appesi. : 
It is proba ble that he meant that no other 
question relating to: ihe stpstantiel cen- 
tested matters was urged. In fect’ the 
prayer n the ploint for partition seems 
to have been lost sight of by everybcdy. 
Thae appears to Le no contest so far as 
the partition of properties not alienated 
is concerned} and tio objection has Eeen 
raiséd before us, 1 would;therefote, sec d 
back the suit to the original .Court with 
instrüciions to take it om the file agein 
and after the enquiry to decide -the cléinr 


‘in paregraph2I clause 3 ofte pleintso fer 


as it relates to the partition of propertics 
other than those that have been ali: reted. 
The appeal as'sgainst the contesting res- 
pondents © must be dismissed with costs, 
T-agreéa withthe. order of my: Icarnéd ` 
brother: es *to ‘costs, PIRE E a 

V. NV. 
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SHAMS-UP«DIN Y, DRVI DAs: 
LAHORE HIGH COURT, 


_ .Civm, Revision No, 509 OF 1922. 
February 14, 1923. 


Prasent :—Mr, Justice Moti Sagar, : | 


SHAMS-UD-DI N—PILAINTIFF—- 
PETITIONER 


versus 

DEVI DAS AND OTHERS—DEFENDANTS— 
. RESPONDENTS, . 

Civil -Procedure Code (Act V of 1908), O. V I, 
9. 17— Amendment of plaint, when to be allowed. 

No hard and fast rule can be laid down that 
an amendment of a plaint must, as a general rule, 
be allowed wherever a refusal to amend would be 
likely to result in hardship to the plaintiff. The 
test to be ap lied iş whether the amendment 
would or Would not occasion injury to the opposite 


party such as cannot be recouped by costs, and ` 


leave to amend should generally be refused if it 
would. 


The mere fact that the Suit is on behalf of 


a religious institution is no ground for departing 
from the general rule. 


Civil revision against an order of the. 
dated . 
. ther the amendment would or would not 


Sub-Judge, First Class, : Lahore, 
I5th June 1922. 
_ "Mr: Barkat AH, for the Petitioner. 
Mr. Jagan Nath, for the Respondents. 
-JUDG .—This was a suit for the 
issue of a mandatory injunction and | for 
the possession of some land which . the 
plaintiff alleged had been encroached 
upon by the defendants and included by 
them in their house which they had . con- 
structed some twelve 


instituted in May 1920 shortly before the 
period of limitation was going to expire. 


After the settlement of the issues; the’ 


plaintiff made an application to the 
Court below for leave to amend his plaint 
in certain respects, Several amendments 
wére applied for out of which only one 
was allowed and the others refused. 

The plaintiff has now come tp on 
‘tevision to this Court and it has been 
strentously urged by Mr. Barkat Ali, 
om his behalf th t the learned Subordi- 
nate Judge has. not exercised his dis- 
cretion in a proper manner and tbat he 
has committed a material irregularity in 
disallowing the amendments prayed for. 
A great deal has been madeof the point 
that the suit is on behalf of a religious 
institution, and that the amendments if 
disallowed would in al probability result 
in a dismissal of the suit, as no suit 


" . for possessien lies, and that a new suit 


- 
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à years. ago. The: 
suit was om behalf of a mosque and. 


am 


for the. reliefs claimable by the pl aintift 


would now be barred by limitation, On 
behalf of the respondents a preliminary 
Objection is raised that there is mo. 
question of jurisdiction involved in this 


. case, and that an improper exercise of 


discretion by the Court below is not a 
good ground for revision, I have been. 
referred to a large number of authorities 
by Mr. Barkat Ali in which orders have 
been set aside by the High Courts on 
Tevision where the lower Courts have 
acted with material irregularity, but 
alter carefully reading those authorities 
I have come to the conclusion that ‘each 
case must be decided on its own merits, 
and that no hard and fast rule can be. 
laid down that an amendment .must, as 
a general, rule, be allowed. wherever a, 
refusal to amend would be likely to. 
result in hardship to the plaintiff. The 
test, in: my opinion, to beapplied is whe- 


occasion injury fo the opposite party 
such as cannot be recouped by costs, 
and leave io amend should generally be 
refused if it would. At page 417 of 
Mulla's Civil Procedvre Code the rule 
on this point has been thus laid down: 
" Leave to amend will be refused where 
the amendment would cause injustice to 
the opposite party such 8s cannot be 
compensated for by imposing terms as to 
costs or "otherwise." This rule is based 
on a latge number - of English authorities 
which, in my opinion, ley down a very 
wholesome principle of. Jaw; and no 
satisfactory teason bas been shown why 
it.should not be followed in the present 
case, The mere fact that the. suit is on 
behalf of a religious institution is no 
ground: at all for departing irom the 
general rule, and asto the other ground 
alleged that if the amendments are dis- 


allowed the suit will be dismissed and a 


new suit barred, the learned Subordinate 
Judge has fully gone into. the matter 
and, after a careful consideration of all 
the: authorities cited before him by the, 
leatned Vakil, for the plaintiff, has come 
to the conclusion that the amendments, if 
allowed,.will prejudice a right that has 
already accrued to the defendants on the 
pleadings as they now stand, and that it 
would. be most unjust to deprive them 


a 
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of this valuable right by acceding to tle 
' plaintiff's prayer. 1 entirely concur with 
this view and ‘hold that the amendments 
were tightly disallowed, 

As forthe prayer that the plaintift 
should -be.al owed to add an alternative 
relief to his plaint that le is entitled to 
a rizht of way through the defendant's 


property even if his suit for possession 


fails, the learned Jüdge has held that it 
cannot be allowed inasmuch as the prayer 
is too vague and no grounds have been 
alleged on which this right is -claimed, 
In my opinion the learned Subordinate 
Judge was tight in the conclusions at 
which he has atrived and I do not See 
any grounds tor -intetference ob tte 
merits even if a revision on the ground 
‘of improper exercise Of discretion is tain- 
tainable. 

‘I dismiss the petition with costs. 

Petition dis Wise. 
t. X. 


BOMBAY HIGH COURT. 
SHCOND Civ. APPEAL NO. 824 OF 1917. 
November 8, 1922. 

Present '—Sir Norman Maclecd, Kr., Ch: ef 

Justice, and Mr, Justice Crump. ` i 

MAHADEO RAMCHANDRA PAT KAR 

AND ANOTHER—APPELLANTS 
versus l 
RAGHOJI JIJYAJI RAJE SHIRKE 
AND OTHERS—RESPONDENRS. 

Evidence Act (I of 1872), s. 90—Document thirty 
years old—Presumption—Execution—Conduct of 
parties. 

Where a document which i more than thirty 
years old is produced apparently from proper 
custody, theCourt may presume its due execution, 

butitis open to the Court to hold from the circum- 
*stances of the case that the document was not 
acted upon. 

Second appeal against the decision of 
the Assistant Judge, Ratnagiri, in Appeal 
No. 114 of 1912, 

Mr. K.N. Koyaji, for the Appellants, 

Mr, P, B., Shingne, for the Respondents, 


` cient to upset the conclusion of 


JUDGMENT.—Tke question in this ap- 
peal is whether the ‘lower Court was 
wrong in hold’ng that the permanent lease 


granted to defendart No. 381ad not been 


proved by 'evidence. Both Courts have 
come to the conclusion that the lease has 
not be^n proved. Some of the grounds on . 

which that conclusion wasarrived at may 
not be sltogetrer justified, Lut we are 
asked in second appeal to reverse the: 'de- 
cision of two Courts with regard to an ` 
alleged fact which undoubtedly is sur- 
rounded with doubt and suspicion. Asst in- 
ing that this document, which is produc- 
ed apparently from proper custody, was 
executed, still there are circumstances 
which show thatit wasnot acted upon as 
one would have expected a document of 
that nature fo beacted upon, The -pro- 
perty is included in a mortgage of 1868 
ffom which one might conclude that this 
particular thikan was in the possession of 
the mortgagors instead of being in posses, 


` sion of defendant No.38, who allegesthat Le 


wasa permanent lessee, Then the Judge © 
says that that Exhibit only shows .posses- 
sion of defendant 38 as mortgagee. Various 
documents appeared to the Courts below 
to be entirely opposed to defendant No. 38's 
contention. Nothing that has been utged 
before us on second appeal would be svffi- 
the 
Courts below on a question: which is 
mostly a question of tact, and only very 
incidentally a question of law.. If as a 
matter of fact the 38th defendant bas 
been a permanent lessee, he wovld, in 
theordinary course, have been in manage- 
ment, cultivating the suit land and. 
it would have been an easy matter for him 
to prove possession as tenant, Thet pos- 
session as tenant isthe very thing wlich 
he failed to prove in the lower Courts. 


This appeal must be dismissed with 
costs, 
| Appeal dismissed, 


^2, K. 
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‘LAHORE HIGH COURT, — 
SECOND Civit ÁPPEAL NO. 524 OF 1920. 
February 17, x923. 
Preseni;—Mrt. Justice Brocdway ard 

Mr, Justice Moti Sagar, 
BAJ SINGH AND ANOTI-E: — DEFENDANTS 
—APPELLANTS 
yersus 
PARTAP SINGH—PLAINTIE£— 

l RESPONDENT, | 

Custom— Adoption, proof of—Execution of deed, 
coupled with long course of treatment— Appeal, 
second— Finding of fact, conclusions drawn from, 
whether can be challenged— Registration Act (X VI 
of 1908), s. 17 (x) (b)—Deed declaring appointment 
of heiv, whether compulsorily registratle. 4 

AccoYding to the Customery Law of the Punjab 
a sonkss proprictor has ike power fo export cre 
of his kintmcn to succeed him as bis kor, Lut the 
appointmezt, in order to be valid, must be avec in 
some unequivocal and customary manner end the 
execution of a decd coupkd with a krg cere 
of treatment is one cf ihe modcs of ma@nife: tis 
such an appointment. [pe 473, col.2; p. 474, col. 1.) 

Budh Singh v. Mula Singh, 40 P. R. 1905; 
18 P. L. R. 1905, ; 46 P. W. R 1905, Thamman 
Singh v: Jit Singh, 9- P. R. 1893, Jeram v. 
Manphul, 4 P. R. 1892, Parman v. Gian Singh, 
94 P. R.1893, Girdhari Lal v. Dala Mal, 3 P. R. 
1901; P. L. R. 1900, p.297, followcd. 

Although in ‘scCond appeal findings of fact 


Cannot be impugned, itis nevertheless open to a. 


party to challenge the correctness of the conclu- 
Sions drawn from such findings. [p. 474, col. 1.] 
A document declaring the appoinfixrt cf en 


he runder the Customary Law oi the Punjab Cots- 


not fall within purview of section 17 (1) (b) of the 
Registration Act and does not, therefore, require 
registration. fp. 474, cols. 1 & 2.) 


Second appeal from a decree of the 
District Judge; Gurdaspur, dated tre oth 
January 1920. i 

Messrs. B, D. Qureskt ard B. A. Cooper, 
for the Appellants. 

Mr, Shaukat Ram, for the Respondent. 


JUDGMENT.—The facts 
case out ot which this 
app:al has arisen are very simple 
and are shortly these. "Tbe plaint- 
i$ Partap Singh and Baj Singh, de- 
fendant No. xz, are real brothers. Buta 
Singh, defendant No, 2, is a pichhlag 
of Baj Singh, but has been brought 
up by him as his son since his very 
2r Shortly béfore the institution 
o 


oÍ -— 
sccond 


the- suit Baj Singh made a gift 
of the land in dispute in favour of 
Beta Singh and had a mutation in 
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the. 
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of December 1918, The plaintiff there 
upon brought this suit for a  declara- 
tion that ihe said gift was invalid 
and that it would not affect his re- 
‘Velsionery jntetests altcr tke death of 
Baj Singh. The suit wes resisted on 
the ground thit Buta Singh was the 
appointed heir of Baj Singh and tkat 
the gift in h's favour was merely on 
act of acceleration on tke part of the 
donor to which there could beno legal 
objection on behalf of the plaintiff. It 
was fuither contended that Paj Singh 
həd executed a document D-1 in favour 
of Buta Singh on the rs5th of Febrrary 
1917, declaring him to be his heir that 
the plainti&.TPartap Sirgh was also a 
patty to this document and that in these 
circumstances he was estopped [rom 
maintining the suit. The Trial Ccu:t 
defendants cn 
al] these points and d'sirissed the plaizt- 
iff’s suit, 

On appeal, however, the leatned District 
Judze, differing from the findings of tke 
Trial Court, held that Buta Sirch’s 
appointment as an heir had not teen 
establisked and that the document relied 
on was not admissible in evidence for 
want of registration, 

Against th's decision the defendant has 
lodged a second appealto this Court 
through Mr. Qureshi, and it has been 
contended on his behalf that the find 
ings of the learned District Judge on- 
both the points.are erroneots and that 
the decree of the Trial Court should be 
restored. "Thiscontefion, in ovr opinion, 
is well-fonded and must prevail. It is 
not denied that, according to the 
Customary Law of this Province, a scn- 
less proprietor has the power to appcint 


.one Of his kinsmen to succeed him as his 


hair. It isadmitted that Buta Singh is 
notonlya pichhlag of Baj Singh butis 
also a collateral related to him in the 
fourth or the fifth degree. No special 
custom prescribing a particular mode of 
making such an appointment has been 
set up by the plaintiff in this case, 
and the only question tor out decision, 
therefore, is whether a written declara- 
tion by Baj Singh such as contain- 
ed in the document D, 1, dated the 


tespect thereof sanctioned on the oth r5th of February’ 1977, coupled witha 
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long course of treatment evidenceing an 
intention on his part to appoint Buta 
Singh as his heir, is sufficient to sup- 
port the appointment, In our opinion 
. there can be no doubt thet itis. There 
isample authority for holding that the 
appointment in order to be valid must 
be made in some unequivocal and cus- 
tomary manner and the execution of a 
deed coupled with a long course of treat- 
ment hasalways béen recognised as.one 
of the modes of manifesting such.an 
appointment. Thamman Singh v. Ji 
Singh (1), Jeram v. Manphul (2), Parman 
v. Gian Singh (3), Girdhar,; Lal v. Dala 
Mal (4) and Budh Singh v. Mula Singh 
(5). Bollowing the principle laid down 
by these authorities, we hold that the 
execution of the deed coupled with Baj 
Singh’s declaration in Court and 
his continnous treatment of Buta. Singh 
as @ son were quite sufficient to show 
‘thatthe latter was appointed an heir by 
the former. It has been contended that 
the finding that Buta Singh was not 
appointed an heir isa finding of fact 
and that it cannot be questioned in second 
` appeal. We are unable to agree with 
this. contention. Although in second 
appeal findings of fact cannot be impugn- 
ed; it is nevertheless open toa party to 
challenge the correctness of the conclt- 
sions. drawn’ from ‘such . findings, 
In the present case we are of opinion 
that the learned District Judge has 
drawn entirely wrong conclusions from 
the proved facts on the record and that, 
therfeore, the findings arrived at by him 
cannot be bindig upon this Court. 

On the question of the admissibility of 
the document D-r in evidence also we are 
unable to agree with the opinion of the 
Court below. The document in question 
does not in any way purport or operateto 
create, declare or assign, in pfesent or 
- in future, any tight, title or interest to 
er in any immoveable property 
value of more. than Rs. Ioo but merely 
declares Buta Singh to be an heir of 
Baj Singh and does not, tnerefore, fall 

(t) 9 P. R. 1893. 

(2) 4 P. R. 1892. 

(3) 94 P. R. 1893. 


(a) 3 P. R.x901; P. L. R. 1900, p. 297. 
(5) 40 P.R. 1905: 18 P. I.-R. 1905; 46 P.W. Re 


1905. 
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within the purview of section ry (x) (b) 
of the Indian Registration Act. As to 
the latter portion of the document also 
there can be no doubt that it does 
‘notin any way, extinguish plaintiff's Tights 
in any immoveable property within the 
meaning of this section. It only recites 
an agreement on his part to the effect 
that he will not object to Buta Singh 
succeeding to the property of Baj Singh. 
The document, therefore, is clearly admis- 
sible in evidence andcan be used for the 
purpose of showing Baj Singh’s inten- 
tions in Tespect of Buta Singh's appoint- 
ment as hig heir, 

We accordingly accept the appeal -and 
setting aside the order of the Court below, 
dismiss the plaintiffs suit with costs 
throughout, 

Z. K. 

Appeal accepted, 


l BOMBAY HIGH COURT, 
CIVIL REFERENCE NO. 22 OF 1922. 
January 30, 1923. 
Presenis—Sir Norman Macleod, RY., 
. Chief Justice, and. Mr. Justice 


Crump. 
. RUSENUDDIN NURDDIN— 
PLAINTIFF . i 
Versus 
DULAKSBIDAS KSSHAVLAL— 
DEFENDANT, ^ — 
Limitation Act (IX of 1908), Sch. I, Art. 177— 
Limitation and Code of Civil Procedure {Amend 
ment) Act (XX V I of 1920), s. 2—— Abfeal—Death 


of respondent—Substitution, application — for— 
Limitation. 
The periód of limitation provided in Ant. 


177 of Schedule Ito the Limitation Act for making 
an application for the substitution of the legal 
representatives of a deceased defendant or ses- 
pondent has by virtue of secticn 2 of tke Limi- 
tation and Code of Civil Procedure (Amendment) 
Act, 1920, been reduced from six months to ninety 
days. . ; 

Civil reference made by the Sub-Judge of 
Broach on the point arising out of, Suit ` 
No. 131 of 192r. 

Mr. M. B. Dave, for the Plaintiff. 


Mr, R, J. Thakore, for the Defendant. 
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BASAN TY 9, CHANDA SINGH. 


‘ JUDGMENT. -In Act IX of 1908, the 
period of limitation against Art. 175 was 


six months. Against Arts, 176, 158 
and 179. in the.. co'umn of “period of 
limitation" was the word “Ditto” which 


meant the periol of limitation was the 
same as the last period of limitation 
mentioned above in the same column, 
“By Act XXVI of r025,in Art. 176 the 
period of limitation was reduced tO -go 
days. No amendment of Art. 177 wês 
made and the words "Ditto''then meant 
that th? period .of ‘limitation was the 
same as that appearin2 next above it 
in the column. provided for the period 
of limitation “namely” 9o days. In Art. 
179 the word “Ditto” became changed to 
“six. months” because if the word 
"Ditto" had remained the -period of 
lim'tation: would necessarily be altered 
to go days. If it was intended .that no 
` alteration should take effect in the period 
of limitation for Art. r77then that Article 
would have been atnendedin the same way 
as Art. 173. 

. fhe question proposed is whether 
. the period ‘of limitation under Art, 177 
is now 9o days or still continues to 
be six months and the answer to -that 
ig that the period of limitation js now 
go days. 


ae Order accordingly. 


| LAHORE HIGH COURT. 
Ana CIVIL APPEAL NO. 1253 OF 1920. 
March 9, 7923 
Present —Mr. Justice Scott- Smith nd 
Mr. Justice Fforde. 
- Musamimal BASANTI—DEFENDANT— 
E APPELLANT 
| Versus 
CHANDA SINGH AND OTHEKS— 
DEFENDANTS— RESPONDENT'S, 
Custom— Alienation —- Necessity — Antecedent 
debis—Waiver of right to object-—Pres uniption— 
Waiver, whether binding on son— Appeal, second 
— Finding of fact-—Misreading of Trial Court's 
judgment... 
"itis unnecessary: for an alienee from a male pro- 
ptietor- paying off debts aaa due by the alienor 
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to third persons to enquire into the nature of those 
debts. [p. 476, col. 1.] 

Den Dilla v. Saudagar Singh, 65 P. R. 19004 
P.L. R. 1900, p. 322. followed. 

The fact that a reversioner of the alienor takes 
over the alienation on payment cf full considet- 
ation to the original alienee amounts to a waiver 
of his own claim to sue to challenge the alienation 
aud is presumptive evidence that the Mie ge 
was not bad for want of necessity. [p. 476, col. 1.] 

Labh Singh v. Gopi, 15 P.R. 1903] 55 P, L. R. 
1903, Lakha Singh v. Jota Singh, 35 P. R. 1907 
14 P. L. R. 1908; 154 P. W.R. 1907, referred to. 

But the waiver dees not bind the son of the 
reversioner, [p. 476, col. r.] 

A finding of fact based on a inisreading of the 
First Court’s judgment and without taking into 
consideration a point specially raised in the sounds 
of appeal is not bindng on the High Court in 
second appeal. [p. 476, col. 1] 

Second appeal from a decree of the 
District Judze, Ludbiana, dated the 25th 
February 1920. 

Mr, Gullu Ram, for the A petias: 

Mr. Des Raj Sawhney, for the Respond- 
enis. 


JUDGMENT,—in the suit out of which 
the present second appeal arises, Chanda 
Singh, plaintiff sued fora declaration that 
the sale effected by his uncle Kaula Singh 
of ancestral land for a consideration of 
Rs. 800 to Ran Singh, dated the 6th July 
roro should not affect bis reversionary. 
tights after the death of the alienor. At 
the time of the sale Daula Singh, the 
father of theplaintifi, was absent on serviee 


in thearmy. On his return he is said to 


have objected to the saleand wes allowed 
to buy back the land for thefull priceirom 
Ram Singh and from one Harlal Singh to 
whom Ram Singh bad sold a portion of 
the land. The consideration for = sale 
was made up as follows:— 

(1) Rs.300 dueto Salamat Rai, (2) Rs. 175 
dueto Buta Mal, and (3) Rs. 2375 paid in 
cash before the Sub- -Registral. 

The F'rst Court found that consideration 
was fully proved and that the sums of 
Rs. 300 and 175 wet actually paid to the 
antecedect  creditots and that receipts 
were taken. It went further, however 
and said thatthe accounts of Salamat Rai 
and Buta Mal badot been produced and 
that it was impossible to say why those 
loans bad been taken and when and for 
what purpose, These debts, however, were 
daeto third persons and it was unpeces: 
sary for the subsequent alienee to enquire 
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into the nature of those debts [see 
Devt Dittav. Saudagar Singh (1) ]. There 
is no sttzgestion that Ram Singh acted 
dishonestly in paying them off, The 
learned District Judge towards the end of 
. his judgment says “I agree with the 
lower Court in holding that the existerce 
of the previous debts dae to Buta Mal 
and Salamat Rai has not been proved.” 
This, however, it did not hold. On the 
contrary it held: that those debts bad 
been proved. Moreover, the District Judge 
has not taken into consideration the fact 
that Daula Singh by taking over the sale 
and paying the full price waived his own 
claim to sue. Sich action on the part 
-of Daula Singh is presumptive eviderce 
that the sale was not bad for want of 
necessity [see in, this connection Labh 
Singh v. Gopi (2) and Lakha Singh v. 


Jota Singh (3) quoted in tke ad- 
mitting order]. We are, therefore, 
unable to agree with Counsel for the 


respondent that the firding of the District 
Judge that the sale was not for necessity 
is a. füiiding of fact which canrot be 
contested in second appeal. It ‘is based 
oa a misreading of the First Court's 
judgment; and does not take into considera- 
tion a point specially raised in the grounds 
of appeal in his Court. At the same time 


weare unable to agree with Counsel for- 


the appellant that the waiver of Daula 


Singh binds his son, the piaintiff. But. 


the existence of the antecedent debts due 
to third parties constituted valid necessity 
for the sale and to the extent of those 
debts at least the sale must be upheld. 
The amount of Rs. 325 which was taken 
before the Sub-Registrar is saidto have 
been spent. by the alienor on making a trip 
to America. This was not a putpose 
justifying an alienation of ancestral land 
under the Customary Law. We, thetefote, 
accept the appeal, and, modifying the order 
of the lower Courts, grant the plaintiff a 
decree that the sale should not affect his 
seversionaiy rights after the death of tre 
alienor. except tothe extent of Rs. 475, and 


"^ (1) 6s. P. R. 1900; P. LR. 1900, p. 322. 
3) 15 P. R. 19033 55 P. L. R. 1903. 
(3) 33 LR. 120751. 14 P. ka R. 19908; 154 P.W, 
n 1907, 2 . li 
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CHANBASAPPA MALLAPPA Y, MALKAPPA LINGAPPA, 


-[s96$ 


under all the circumstances of the case, we 

direct the parties to bear their own costs 

throghont. 
Z.K, 


Decree modified, 


l BOMBAY HIGH COURT. 
Civi, APTLICATION No. 136 OF 1922, 
‘March 9, 1923. : 
Preseni:;—Sir Norman Macleod, KT., Chief 
Justice, and Mr, Jrstice Crump. 
CHANBASAPPA MALLAPPAWARAD— 
APPLICANT 
VEFSUS 
MALKAPPA LINGAPPA SURPUR— 
DEFENDE^T-—OPPONENT. 

Civil Procedure Code ( Act V of 1908), O, XXX, 
y. 1—-Limitation Act (IX of 1908), s. C—Suit 
brought in name of shop—Minority of plaintiff— 
Extension of limitation, 

Where a suitis fika on bckalf of a-minor pla nt- 
iff describing him as the cwner of askop and 
claiming ¢xtcnsicn of limitaticn on the ground of 
the plaintiff's minority, ihe suit is not liable to be 
dismisscd on the gtornd that it is brorght by 
the shop and not by the plaintiff perscnally. , ° 

Civil application jor reverse] of the 
decree passed by the First Class Sub-Judge, 
Bijapur,in S. C. S. No. 827 of 19? r. 

Mr. N. V, Gokhale, for the Applicant, 

Vr. S, B, Jathar, {or the Opponent. 

JUDGMENT.—The plaintiff brought this 
suit. through his guardians appointed by 
the District Court of Sholapur. He was 
described in the title of the plaint as 
"owner of the shop Chanbasappa Basappa 
Warad,” It wasstated in paragraph 4 
of the plaint,“ As the plaintifi, the 
owner of theshop is & minor, this suit 
is not barred by limitation." In the 
written statement the defendant said:— 
“Plaintif isa minor and trustees have 
been appointed for him by the District 
Court of Sholapur. Therefote the Vahi- 
waldar of -plaintit.’s shcp cannot bring 
this suit," The defenceis unintel‘igible. 
The’ following issues were raised:— (1) 
Whether the kata is proved? and (2) 
whether the suit is in time? The. 
learned Judge found onthe second issue 
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GOPAL DAS V, ZAINALA BIBI, 
in the negative and said that all the 
deb‘t-items were more than three years; old 
at the date of the suit. "Then he 
said that the suit was. brought in 
the name of the plaintif's shop and 
not its owner personal y and -so the 
suit was dismissed, That order of dis- 
missalisalso unintelligible, As the plaintiff 
- is clearly named in the plaint he is 
entitled to have the suit decided on 
the metits, Whether there was any 
defect in the vetification of the plaint 
is another matter- on which there 
was no issue taised and on which. 
we have not got a decison of the 
learned Judge. The suit was dismiss- 
ed because the plaintiff was the “shop” 
and not th» minor, ‘That decision, in 
our opinion, is wrong end, therefore, 
the suit will be. remanded for trial 
on. the merits. Defendant should pay 
costs of the Rule. 


Costs in the lower Court to be costs . 


in the caüse. : 

The same order will 
Extraordinary Application 
of 1022. | 
Appeal allowed; Case remanded. 


govern Civil 
NO. 139 


2. K. 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL NO. 62 oF 1922. 
July 20, 1922. 

Present :— Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Abdul. Qadir. 

. GOPAL DAS—JuUDGMENT- DEBTOR-— 

l APPELLANT 

© © Versus 

Musammit ZAINALA BIBI—DECREE- 

' HOLDER—-RESPONDENT,  .' 

Letters Patent (Lah), cl. xo— Judgment refus- 
ing to entertain appeal—Respondent, whether can 
appeal. -- 

A person cannot be said to be aggreived by a 
judgment dismissing an appeal preferred egainst 
him and is not, therefore, entitled to prefer an 
appeal against the judgment under the Letters 

atent. ; t 7 
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SHIDAPPA U. SANTAWA, 


Letters Patent Appeal from an order, 
dated the 24th January 1922 (passcd 


in Civil Revision No. 78 of 1922, 
formerly Civil Appecl No. .543 of 
1921), reversing that of the, District 


Judge, dated the 17th December 1920. 
Messrs. Badri Das ard Amar Naih Chena, 
for the Appetlart, 
Mr, Niaz Muhammed, for the Responc- 
ent. 
 JUDGMENT,—1t is quite clear that the 
order disposiug of ile revision is not 
anpealable under the Letters Patent. It is 
true that the judgment in appeal is appel- 
able, but that judgmert only decided that 
the appeal preferred by the respondent was 
not competent and consequently roappeal 
was entéttained. The present appellant is, 
however, not aggrieved by the judgment 
dismissing the appeal against him and he 
is not entitled to prefer an appeal against 
it. 

We accordingly dismiss the appeal with 
costs. ` | 
Appeal dismissed, 
Z: X. 


BOMBAY HIGH COURT. . 
SzconD Civi, APPEAL NO. 173 OY 1922, 
jenuaty 12, 1923, i 
Present:—S't Normin Macleod, Kr., Chiel 

Justice, and Mr. Justice Crump. 
SHIDAPPA—DEFENDANT-—ÅPPELLANT 

U2rSUS 

SANTAWA kom BHOJAPPA AND 
.ANOTHER—PLAINTIFFS— RESPOND ENTS. ` 

Construction of deed— Adoption—Recital thin 
adopted son shall be owner of property, effect of—- 
Hindu Law— Adoplion—Execution of decd, 
whether sufficient. i 

In 1012 one B executed what purported to Le 
an adcption deed which recited that B had adopted 
the defendant in 1898. The deed went on to say 
that the defendaut was the full owner of B's 
moveable and immoveable property. It was 
found that as a matter of fact defendant had never 
been adopted by D; : 

Heid, that the recital in the deed that 
defendant was the owner of B's property merely 
expressed B's idea of the result which followed 
-from defendants antecedent adoption and did 


. 49,8 
RADHAKÍSHAN Y. X HUSHI RAM, 


not operateto convey B's property to the defcuá- 
aut, 

Even in communities where an orphan adoption 
is recognised as valid, such an adoption cannot 
be effected by the mere execution of a deed. 


Second appeal against the decision of 
the Assistant Judge, Belgaun, in Appeal 
No. 222 of 1920, 

Mr. A.G. Desai, for the Appellant, 

Mr. G. N. Thakore (with him Mr. H.B, 
Gumaste), for Respondent No. 1. ` 

JUDGMENT.—Plaintifi No. xr is the 
widow and plaintiff No.2 is the daughter 
of one Bhojappa who died in 1918. They 
sued to recover possession oi the suit 
property on the death of Bhojappa, theit 
claim being resisted by the seventh defend- 
ant who set up an adoption alleged to 
-have taken place at the instance Of 
Bhojappa.in 1898. Both the lower Coutts 
have found that the adoption alleted 
by the first defendant d'd not, as a 
Matter of fact, take place. Buta docu- 
mant was execttted by Bhojappa in 1912 
which. purports to be an adoption deed, 
and refers to the adoption of the first 
defendant when he was a minor in 1898. 
The defendant No. r hasen alternative claim 
fot a decree under the deel, relying upon 
the following words “ you alone are the 
full ewn2r of my moveable and immove- 
able property.”. I think if the first de- 
fendant wishes to rely upon the deed of 
I9r2 as evidence of the transfer to him 
of all property of Bhojappa, then Le 
must confine hiniself to the strict con- 
struclion of the deed. It cannot be 
contended for a moment that Bhojappe in 
executing the deed, which was to evidence 
the adoption of 1898, intended to transfer 
thereby all his immoveable and moneable 
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that, as a matter of fact, the adoption 
had taken placein I912 by virtue of the 
executicn of the adoption deed by Bho- 
japp2 because the first defendant was an 
orphan at that time. So there could be 
no giviag or taking and, therefore, cn tke 
execution of the deed he obtained the 
status of the adopted son. No doubt if 
the first defendant could e:tablsh that 
events had occurred which could consti- 
tute an adoption, apart from any question 
of the competency of the person alleged 
io be adopted then under the decision 
in Chimabat Malgauda Patil v. Mallapa 
Payappa (t) the widow could not dis- 
pute such an adoption made by her hus- 
band Bhojappa. But the first defencant 
his failed to prove that 
occurred wach could be considered in 
Hindu Liw as an adootion. Mere exect- 
tion of a dezd does not effect an adop- 
tion, and it has yet to be found in a 


Court of Law that in communities where . 


an orphan adoption is recog nsed as valid, 
such an adoption could be made up by a 
de:d alone. But it has not been even 
proved in this case that in the commy- 
nity to waich the parties belong orphan 
adoption is recognised. ‘Therefore, the 
whole of the first defendant's case on this 
ground falls to pieces. The appeal, there- 
fote, must ba dismissed with costs. 
Appeal dismissel, 

Z., K. 


(1) 67 Ind. Cas. 654; (r92 


2) A, I. R. (B.) 397; 46 
B. 946; 24 Bom, L. R, 489. . l : 


properties unless he used in the document . 


words of conveyence or transfer. These 
words which are relied upon by the first 
defendant merely expres: the result which 
followed on the adoption according to 
Bhojappa's idea, namely, that on his re- 
cognition of the first defendant as an 
adopted son, he would become under 
Hindu Law equally entitled to Bhojappa’s 
property as Bhojappa himself was. I d) 
not think, therefore, that there is any- 
thing in the point on which I admitted 
the appeal. When the appeal came up 
for admission, the Ist defend: nt suggested 


LAHORE HIGH COURT. . 
Civil, REVISION NO. 550 OF 1922. . 
` March r3, 1923. 

Present :——Mr. Justice Abdul Raoof. 

RADHAKISHAN-—-PETITIONER - 

Versus . 
KHUSHI RAM—RESPONDENT, 

G:ardiaus and Wards Act (VIII of 189}, sès 
3b 35 45—24asze dus from guardian—Qv der 
Tawag poooiry of guxrdini vil i: atUy, [ori lity 
afm D atris Ful, pawar of. 


-o—— 


- 


anything has 


v 


S 
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PANDURANG wASUDKO CHATH v. BASAPPA bin SHIDDAPPA GANIGER. 


A District Judge has no power under section ` 


34 (d) of the Guardians and Wards Act, to attach 
the property of a guardian or of his security for 
> the purpose of realising the balance due from. the 
guardian to the minor’s estate. Section 35 of the 
Act provides the remedy for the realisation of the 
amount due from the guardian and ample powers 
are also given to the District Judge under section 
45 0f the Act. | , 

Civil revision of -aa order of- the 
Senior Sub-Judge, Ludhiana, dated the 
19th June 1922. 

Mr, Kanwar Naratn, for the- Peti- 
tioner. | 

JUDGMENT.—-T'he Court below 
patently made an order under section 34 
(4) of the Guardians and Wards Act 
directing the gucrdian to pay into Court 
the balance due from him The guardian 
having failed to carry out the order, the 
Court made an order directing the attach- 
Ment of the property of the guardian, 
By a separate order, dated tbe 22nd of 
May 1922, the Court had directed the 
attachment of the property of Raja Ram 
surety, 

Both these orders’ ate challenged by 
two petitions for revision before me, and 
it is contended that under the Guardians 
‘and Wards 
the Court below had no power to attach 
the property of the gurdian or his surety 
for the purpose of realising the balance. 
Section 35 of the Act provides, the re- 
medy for the realisation of the amount 
due fromthe guardian. Ample powers 
ate also given under section 45 ot the 
Act to the District Judge. 

I accordingly accept both the petitions 
of revision and, setting aside the order 
of. the Court below, send the case 
ea to it to be dealt with according to 

W, 


Petition accepted. 
Z, E. 


ap- 


Act, the learned Judge of 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL NO. 731 OF r921.. 
January 25, 1923. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 
PANDURANS WASUDEO CHATE-- 
PLAINTIFF—AÀPPELLANT 

: UC/SHS' 

BASAPPA bin SHIDDAPPA GANIGER 
AND ANOTHER—DEFENDANTS 
—RESPONDENTS., 

Evidence Act (I of 1872); s. 9o—-Exectution 
of decree—Delivery of possession—Receipt forty 
years! old—Presumption—Limitation Act (IX of 


. £908), Sch. I, Art. i4r, applicability of— Adverse 


possession — Burden. of proof. 

Although it is possible that when a receipt evi- 
dencing delivery of possession is passed to an 
auction-purChaser in execution of a decree, physi- 
cal possession of the land may not have been given 
to the purchaser, but when such a receipt is pro- 
duced in evidence after the lapse of more than 
forty years the Court should presume, in the ab- 
sence of evidence to the contrary, that possession 
was delivered to the purchaser. [p. 480, col. 7.) 

Article 141 of Schedule I to the Limitation Act 
is inapplicable to a case where time had commenced 
to run against the last full owner, asin such a case, 
it-continues to run and js not suspended orjin any 
way affected by the mere circumstance that 
the owner is succeeded by a female entitled to a 
woman’s qualificd estate; after the statutory 
period has run out, all persons claiming through the 
owner are barred. Lp. 480, col. I.] 


Where, however, defendant's possession com- 
menced while a female was in possession, a revcr- 
sioner of the last full owner has twelve years from 
the death of the female to establish his right as 
heir to the last full owner’ In such a case the 
burden lies on the defendant to prove that he has 
a better title than the plaintiff. (p. 480, col. 2.) 


Second appeal against the decision of 
the District Judge, Bijapur, in Appeal 
No. 57 Of 1919. 


Mr. G. N. Thakor (with him Mr, R. A. 
Jahagirdar), for the Appellant. 
Mr. A. G. Desai, for the Respondents. 


JUDGMENT. —In this suit the Trial Cot 1t 
passed an order that the plaintiff should 
recover from the defendants possession of 
the plaint land and costs. The Appellate 
Court reversed that decisionand dismissed 


the suit on grounds which we think were 


wrong. ‘Tamaji was the purchaser at a 
Court sale in 1875. The kabja receipt, 
Exhibit 85, has been produeed from which 
the Court was entitled to presume 


EH 


"480 
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PANDURANJ WASUDEQ CHATE v. BASAPPA bin SHIDDAPPA GANIGER, 


that Tamaji had obteined possession 
‘through the Court. That was a document 
Over forty years oid and. although it. is 
possible that - when kabja : [rece pts “Te 
pissed, physical possessicn of ‘the land may 
not always be given to the purchaser, there 
is no reason why the Court should presume 
that no possession was given: in this 
case, In dúr opinion the kabja receipt 
raises a presumption in Tamaji’s favour ; 
and as far as the evidence goes, it has not 
“been proved that Tamaji lost: possession 
“before his death. Laxmilei cad t¢ 
have sold the lands by.an oral sale to 
Basappa, the original mortgagor, - Laxmi- 
bai died’ in 1905, and pliintiff claimed 
as thenextreversioner of Tameji, Althorgh 
it was alleged that there Lad been an 
oral. sale by -Laxmibai, wh'ch would 
not be binding on the next reversioner, 


16 


it doses not appear that any sals was 
proved. | DECRE 
The question then arises whether 


the defendants could establish a title 
against the zeversioner who was sung 
as the next heir of Tameji, alleging 
that 'Tamaji wes in possession until 
“tha date of h's death, -It is ci:ar that 
if some .one got into possession egainst 
the widow only, time will not be runn- 
ing against tha reversioner. Article lyr 
is inapplicatie when time has once 
‘commenced to run against the last full 
ownet, asin such a case, it continues 
to tun and is not suspended or in 
any way affected by the mere circumr- 
stance that the owner is, succeeded by 
a female entiled toa woman's quelified 
estate ; after the statutory period has 
Tun out, all persons claiming. through 
s the owner ate: borred;-.(See -Rustomji's 
Limitation Act, 2nd Edition, page 449, 
‘and tha cases which he.has cited under 
note (4). Artic!ié r4x in the Second Sche- 
- dule -of the Indian Limitation Act makes 
- it- clear. that the réversioner has 12 
"years after the death of a Hindu or 
Muhammadan female to establish his 
^. fight as‘ heir to the last fall owner. 

: The learned District Judge seems to 
us to have, -placed the onus on the wrong 
“party, He says “This is an action. in 
-ejectment, and the plaiitift suing asthe 
; pext ravefsioner to Tamaji, must show, 
affitmatively, that his predecessor was 


in possession 


“in two ways. 
ence, which he was. not. entitled ‘to 


io 


a better title, 


‘within the Tl cf 
limitation; that is to say, in this case, 
that Tamaji, atthe time of his death, 
was in possession of the land in suit. 
This he has failed to prove, and the suit — 
is cleatiy.time-barred.” 

We think the learned Judge has erred . 
He has diewn an infer- 


draw, against the plaintiff from the 
kabja receipt, and he had ihrown the 
onus on the phintif, who was suing 
on title, to prove that the defendants 
had not acquired a title by adverse | 
possession. No doubt if the plaintiff- 
alleged that he had been dispossessed, 
and was suing for possession, then 
he must 
had, arisen within I2 years of the suit. 


' But if he is suing on title, then Art. 


141 applies, end. it Des upon the party 
in possession to prove that he hasgot 
The defendants’ could 
not prove any possession further back. 
than 180 after the death of Tamaji, the 
Court ought to have held that Tamaji 
was in possess‘on up to -tihe date ‘of 


‘his death: ‘Therefore, time .d d xot begin 


to run against the réversioner and would 
not begin to run during the widow's life 
time, and he is entitled to bring & suit 
against any body who isfound in posses- 
siom-of the property after the widow's 
death within 12-yeats. The appeal mast, 


~ therefore. be allowed. and the decree ^c! 


the Trial Court” restored with costs 
throughout, ; 
` Appeal allowed. 
"Z, 5, d ME 


‘show that his cause of action. 4 
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NARAYANA MENON, JH re, 


, MADRAS HIGH COURT. 

CRIMINAL “APPEAL, NO. 1545 OF 1922. 
October 5, 1923. i 
Present — Mr. Justice Odgers 

_,, . atid Mr. Justice Wallace. 
“In re M.-P, NARAYANA MENON— 

^. PRISONÉR — APPELLANT. 
. Criminal Procedure Code (Act V of 1898), ss. 
F54, 102, 196, 257, 428, 537— Order of Govern- 
ment. sanctioning prosecution — Form of order—Re- 
jection of application for summoning witnesses as 
being tminaterial— Failure to record veasous— Ilega- 
lity— Irregulavity—S. 428, scope  of-—Word “neces- 
savy,” meaning of —Section if confined to prosecution 
evidence oy absence of evidence ow formal poiit— 
Retrial or taking fresh evidence—Statement to Police 

Officer wrongly signed— Admissibiltiy in evidence. 

.No special mode 1s laid down in the Criminal 
Procedute Code whereby under section 196 the 
otder or sanct on of Government to prosecute for 
certain offences is to be conveyed to the offiecr 
who puts the lawin motion. It need not contain 
the chatge of the offence. All that the Court has 
to see 18, whethet the cothplaint was made by the 


- 


ordeT or. under the authority of Govetnment. [P.. 


482, col. 2.] 

. Queen- Empress v. Bal Gangadhar Tilak, 22 B. 
II2 at pp. 122, 150; II Ind. Dec. (N. S.) 656, 
Lu re Snbramania Sivt-(Chidambaram Pillai v. 
Hmpéroyl x Ind. Cas. 22; 32 M. 3; 5 M. L. T. 1; 
9 Ct. L. J. 108, ccnsidered. 


Section 257 of the Cihminal Proccdure Code is 
neither imperative nor exhaustive. It is a suff- 
cient compliance with sub-section (2) of sec- 
tion 257 if a Magistrate in rejecting an application 
for summoning the defence witnesscs statcs the 
facts which lead him to the conclusion. that the 
. application was for the^purposes detailed in the 

segt on, namely, vexation, delay or defeating the 
ends of justice, although the Magistrate has not 
expressly recorded his reasons for his refusal in 
the words of the section, and in any case such a 
: falure does not amount to an illegality. vitiating 

the trial but is merely an irregularity curable by 

section 

‘cols. I 
Wahid Ali Khan v. Emperor, xx C. W. N. 789; 

. 6 Cr. L. J. 1, Narayana Mudaly v. Emperor, 31 

M. 131; 7 Cr. L. J. 425, Emperor v. Purshotam 
Kara, 26 B. 418; 4 Bom. L. R. 38, In re Ayar- 
vali" Pakkar, 74 Ind. Cas. 952; 45 M. L. J. 305; 
(1923) M. W. N. 758; 18 L. W. 899; 24 Cr. I. J. 
840,,d% rê. Vyasa Rao, 9 Ind. Cas. 897; 21 M, 
I. Ja 283; ,12 Cri. L. J. 152; 10 M. L. T. 84; 
(1911) x M. W. N. 327 and Emperor v, Nandbasappa 
Basappa, 15 Ind. Cas. 795; x4 Bom. IL. R. 360; 
I3 Cr. L; J. 523; I Bom. Cr. C. 123, considered. 

The word “necessary” in section 428, Criminal 

Procedure Code, does not import that it should 
b> impossible to pronounce judgment without 
alditional evidence. [p. 484, col. 1.) 


Section 428, Crimnal Procedure Code, which: 


ervbles an Appellate Court to call for additional 
e vidente is not rendered inapplicable merely be- 
cae itis not the Court bat the accused that con- 
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' siders such evidence to be necessary. Neither is 


the section confined in its operation to cases of 
absence of evidence on some formal point such as 
avsanction, nor only to evidence for the prosecu- 
tion. fp. 485, col. I.) 

Jeventah v. Vas, 12 Ind. Cas. 961; 36 M, 457 
at pp. 458, 461; (1911) 2 M. W. N. 576; 10 Mi 
L. T. 506; 22 M. L, J. 73; 12 Cr. In J. 585, Vara- 
dajulu Naidu v. Emperor, 51 Ind. Cas. 343; 42 
M. 885 20 Cr. In J. 455; 37 M. L. J. 81; (x919) M; 
W. N. 669, Referred Trials Nos. 22 and 26 of 
1923; Referred Trial No. 123 of 1922; and Criminal 
App2al No. 1673 of 1922, followed. 

Where all the necessary evidence is not before 
the Appellate Court, whether the proper course in 
any particular case is to order a re-tnal or merely 
direct further evidence to be taken under section 
428, Criminal Procedure Code, is a matter of dis- 
cretion of the Coutt, apart from what the accused 
ot the prosecution may desire, (p. 487, col. 2.] 

Where the evidence not taken by the First Court 
on accused’s behalf is so extensive or so: directly 
bearing on the main issues in the case, fhe Appellate 
Court may order a re-t1ial; but where such evidence 
on a broad view of the case is comparatively un- 
important or would have becn of no assistance fo 
the defence, the Court would merely direct addi- 
tional evidence to be taken. [pe 487, col. 2.] _ 

Where the accused strongly protests against 
additional evidence to be taken, he cannot be 
allowed merely to use the irregularity in procedure 
of the First Court in not taking all the evidence, in 
otlerto obtain are-irial of the vase. [p. 487, €01.2 ] 

Statements to a Police Officer in the course of 
an investigaticn are not rendered admissible in 
evidénce under section 154, Crimincl Procedure 
Code, by the mere fact that they were signed by 
the person in contravention of the provisions of 
SEES 168, Criminal Procedure Cude. [p. 488, 
Col. 2, 

Por Wallace, J.—There is little difference in 
effect b»twecn rejecting an application to summon 
a witness because his evidente, evcn though bc- 
lieved, would not affect the Judge’s judgment 
in the case, and rejecting it because the applica- 
tion is vexatious. Whether an application de-- 
servcs the epithet “ vexatious” or not is a mattcr 
for the Judge to decide, and if he decides that the 
evidence of a witness to be summoned is not going 
to be of any use in the matter of helping him to 
decide the case, he in cffect, if not in words, is 
deciding that ihe application is vexatious. 
[p. 485, Cul. 2; p. 486, col. IJ, 

If the Magistrate is not satisfied that the evi- 
dence of a witness is material, he will be justificd 
in law in dismissing the application as put in for 
the purpose of Vexation or delay. [Pe 486, col. 1.) 


Appeal against an  crder cf the Court 
of the Specit! Judge, Malabar at Calicut; 
in S. J. Case No. 128 of 1922. ° 


Messt;. K. P. M. Menon, and P, 
Govinda Menon, for the Appellant, 
The Pebic Prosecutor, for "the 
Crown. 
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JUDGMENT. 

Odgers, J, —In this case M, P. Narayana 
Manon has been convicted of waging war 
against the Kinz under section 121, Indian 
Penal Code, by the Special Judge of 
Malabar in respect of a speech ‘at Manjeti 
oa the 24th. August 1921, He was 


origina ly charged with having delivered - 


three such revolutionary speeches. With 
regatd to two he was acquitted. Con- 
sequently this appeal is only concerned 
"with the speech alleged to have been made 
onthe 24th August 192r at the Nambudri 
Bink, Manjeti. 
. “Two lezal objections have been token 
by Mr, Menon, the leatned Counsel for the 
.' Appellant. It will be convenient to deal 
with them before Icome to discuss the 
evidence. (1) Itis saidthat charges under 
section 121 form one of a class of cases 
falling under section 196, Criminal Pro- 
cadure Code, which provides that the com- 
plaint must be made by order of of under 
authority from the Local Government. 
Mr. Manon took a preliminary objection 
before us thatthe sanction (printed at page 
50 of the printed papers) was so defective 
and insufficient as practically to amount 
to no sanction at all, Paragraph x of 


th*, Government ‘Order dated 3rd May. 


1922 sanctions the prosecution of the 
accused for an offence under. section IZI, 
Indian Penal Code, in that he incited and 
encouraged the Moplahs of Wornad and 
Walluvanad to take uparms against the 
British Goveroment and was closely 
associated with various active rebels 
before and after the commencement of 
the Mopleh ` rebellion.  Paiagraph 2 
also sanction his prosecution under 
ection 124 (a), Indian Penal Code, in 
respect of five speeches delivered at 
vatious paces from July to September 
1921; extracts of which (or translations of 
attain. passages of which) are set out in 
the ofder; and itis as to passages 3, 4 
and 5 that th» present chatge was insti- 
tatedon theformo the order, Mr. Menon 
tontends that al that was sanctioned, 
. was the prosécution under sectioa 124 (4), 
Indian Peni Code, though he admits 
that, i` paragraph xr- of — thes 
order stood alone, evidence could have 
bean given of the speeches in question 
as iucitement and encouragement, The 
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charge is quite specific and in paragraph 
6 of the same ‘the effect of the 
Speech which is alleged to have been 
made by the accused on the 24th. August 
I921 is set out, No objection. was taken 
in the lower Court. In Queen-Empress.v, 
Bal Gangadhar Tilak (1) (Tilak’s case), ‘it 
was held that there was no special mode 
laid down in the Code whereby the otder 
or sanction of Government is to be con- 
veyed to the officer who puts the law 
in motion, not even .on a chatge under 
section T21.. Even under section 124 (a) 


‘though the complaint must contain the 


article complained of to give information 
to the accused of the charge against him 


‘there is nothing in the Code to show that 


the written order—if a written order is 
requited—tnust specify the exact article in 
respect of which the complaint is to be 
made. In a case of out owa Court, 
In re Subramania Siva [Chidambaram 
Pilai v. Emperor] (2), aso a 
case wider section x24 (a), it was held 
that all that Court hid to see was whe- 
ther the complaint was made by the order 
or uader the authority of Government, 
It was held there that even if the charge 
does not set out the speeches alleged to 
be seditious it would not vitiate the pro- 
ceedings and that any objection on ground ` 
of such defect ouzht to be taken as early 
as possible, For these reasonsI am quite 
clear that this objection must be over- 
ruled. i 
The second legal point advanced on 
behalf of the accused is that certain 
witnesses whom he desired to sümmon: 
Were not called by the learned Special 
Judge. These are (r) the Chief Secretary 
to Government (2) Mr. E. C. Smith I,'C. S., 
Private Secretary to His  Excellency 
the Governor and (3) Mr. Clements, 
Superintendent, Central Jail, Coimbatore, 


Tae first of these witnesses was 
required “to ptoduce certain docu- 
ments 4.6, letter written to him on or 


about 18th February 1922" (which was in 
fact produced through the Superintendent, 
Ceitral Jail, Coimbatore) and the Corre- 
spondence of the Governmert and Madras 
and the Advocate-Genefal on the one side ` 

(1) 22 B. 112 at pp. 122, 150; 11 Ind. Dec. 


(N. S.) 656. , 
(2) x Ind. Cas. 22; 32 M. 31.5 M. I. T. ty. 9 


Cr, L. J. 108. . 
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andthe District Magistrate on the other 


side to prove that the district authori- 
les arrested me and deta ned me in the 
Jail till the .rebellion was over” Me. 
Smith, I, C. 3.,as stated by the learned 
,Coinsel for the accused would. have 
spoken to th2 loyal character of the 
accused, Mr. Smith was the Sub-Divi- 
sional Magistrate of the District ia 
February 1921, though he was very 
shortly afterwards transferred, and he 
signad. Exhibit XXI which was an order 
wider section 144, Criminal Procedure 
Code. Mr. Clements was to be called 
to prove that the accused pfotested to 
Mt, Knapp in January 1022 against his 
detention under the Moplah Act. In 
dealing with this application the learned 
Special Judge said as to (1) that he was 
not pfepared to call forthe correspond- 
euce mentioned as the accused did not 
know its contents, as to (z), the evidence 
of P.W. No, 34, Mr. Clements teing 
On'y to provea protest by theacctised 
against his arrest and detention, it was 
not of sufficient importance to justify 
the summoning of such an officer ¢s the 
Siperintendent of the Coimbatore Jail; 
and, as to (3) that the evidence of 
E. C. Smith was notsufficiently material 
to justify the summoning of this wit- 
ness “at this stage at least,” Though 


the leatned Special Judge hes undoubtedly ` 


not specifically recorded that he considetcd 
that any of these applications shou'd be 
refused o3 th: ground of vexation of 
d:lay, of as defeating tne ends of justice, 
itis by no .means clear that he dd 
not iitend to find (sic) by his recorded 
‘ressons. Wahid Ali Khan v. Emperor (3) is 
an authorty for holdiig thit it is a 
sudizieit compliance with sub-section 2 
of section 257, Criminal Procedure Coda, 
if a- Migistrate in rejectiny an applica- 
tion’ for summoning the defenc: wit- 
_nasses, states the facts which lead him 
itresist bly to th» concluson that th? 
application wis for purposes described 
in the sact 01 though he does mot ex- 
pressiy say so. Mr. Menon cites in h's 
favout Narayina Mulaly v. Emperor (4) 


(3) ir C. W. N. 789; 6 Cr. L. Jot 
e A3 Mor; Cr, L. J. 423. 
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where a conviction was set aside ‘on 
account of the refusa of a Magistrate 
to issue process to the witnesses named. 
by the accused. The Magistrate there 
rejected an application . to examine: cll 
the 7I original defence witnesses as 100 
late. The Court held that, as his, refusal 
was not based on any .of the.grour ds 
in Section 257, Criminal, Precedure Code, 
his order was illegal. It may Fe noted 
in connection with this case that the 
question of the power of the Appellate 
Court to call for fresh evidence pir. der 
section 428, Criminal Procedure Code, wes. 
not raised. Another case cited was Eni- 
ero! v. Purshotiam Kara (5) where the 


. Court found (page 421) that ro reason at 


all had been ass'gred for the 
sumnon any particular witness. “Lhe 
Court said that, “although discretionary 
power.cf refusrg to summon any’ par- 
ticulir witness is vested in the Magisirate 


Tefts<lto 


‘th: order of refusal must be such as to 


show in writing the ground of fefuszl 
as applied to each ind vidual.’ ‘Lhat docs 
not apply to the present c rcumstarces, 
Again, the question of the power of an 
Appeliate Court was not raised thete, 
Further is the case, Refeired "Trl No. 16 
of 1923 of this Court [reported in In re 
Ayarvalt Pakker (6)| where it was held that 
th: Special Judge having illegally issued 
co ninissions‘or the examination of certain of 
th: defence witnesses, who, however, elected 
to put interrozatorjes to the wi‘nerses, was 
a miteriel irregularity that vitiatcd ike 
trial, The defence in that «se (to which 
oic of us was a party on appeal) wes 
that the murder char ed hed been com- 
mitted by some other person since cead, 
andthe Court held that the matter wes 
of suchimoortance thet the defence if 
be‘ieved, would forma complete answer 
to the cise aga’nst the accuscd end the 
oily course was to set asidethe irial. It 
is to b» remarked that this was e referred 
trial and that section 375, Criminal Pro- 
cedure Code, applied. I am of opinion 
that nothin; like such cogent reasons 
can be advanced in the case of the three 
witnesses not summoned by the Special 


ta 26 a 4 Bom. L. R. 38. 
74 ind. Cas. 952; 45 M. L. J^ 3055: (1923 
M. W. N.7538; 18 L. Wa $99; 24 Cr I. J. 849,- 3l z 
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Judze. We, however, held in our interim 
Order delivered on 29th August 1923 
that the Special Judge’s procedure was 
irregular in that he had not set out his 
reasons in detail under section 257, Criminal 
Procedure Code, for refusing to summon 
‘the witnesses. We did not hold it illegal 
or incurable. We offered to call thesé 
witn:ssesin this Court under section 428, 
Criminal Procedure Code, andin addition 
tj) give the defence the Oo portunity Ly 
calling Mr. R.R. Hitchcock as he was 
at all miterial times the District Super- 
intenjeat of Po'ice of this district and 
also if necessary, to allow the defence to 
recall P. W. No. r. The reason why we 
olcred the opportunity: to the defence 
in the. casa of Mr. Hitchcock and P.W. 
No. r will more clearly appear when I 
coms to examine theevidence in the case. 
Mr. Menon for the accused has rejected 
our offer va the ground that we have 
no jurisdiction to call this evidence in an 
Appellate Court, The accuse] his thought 
fit by a petition to us dated  r5th 
September 1923 toallege that Mr. Hitchcock 
bears personal enmity to himself and may 
s'tpport the false story of P. W, No. I. 
As to the latter the accused alleges that 
h? will not if recalled scruple to fabricate 
records .and produce a connected state- 
ment as the statement sentup by him 
to the District Superintendent of Pol'ce. 
There is nothing before the Court to lead 
us it to give crejitto ether of these 
statements. Counsel fot accused irsists 
that the failure to call these witnesses is 
a matetial irregularity amounting to an 
illezality ani claims a retrial of the accus- 
el in consequence. His argument in brief 
amotunts to this, thatin sectitn 428, Crimi- 


ni Procedure Code the word “necessary” 


imports thit it is impossibleto proaotnce 
qudzmeat without the additional evidence. 
I cannot accede to this, There may 
be many cases, as for instance the present, 
wheíe judgment can be ' pronoinced 
without any additional  evideace but 
here we considered it was necessary as a 
general measure of justice that the 
defence should’ have every opportunity 
` Of putting forward anything that might 
help their case, I might here remark 
that Mr. Hitchcock’s name originally 
 appZafed in ihe list of witnesses tendered 
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by the accused (page 412) and was 
struck out, (Exhibit XXIII) Mr. 
Menon further contended that, by virtue 
of the wording of. sub-section 3 of sec- 
tion 428, Criminal Procedure Code, the 
section can apply to evidence taken for. 
the prosecution and that only formal 
proof, if any is allowed. He points to 
the distinction between section 375 
(Referred Trials) and 428 (3), Criminal 
Procedure Code. It is true section 375 
says that "additional evidence may be 
taken upon any point bearing upon the 
guilt or innocence of the convicted -per- 
son," whereas all that section 428 (I) 
says is "in dealing with any appeal, 
the Appellate Court, if it thinks addi- 
tional evidence to be necessary, etc." 
There is no restriction in the wording 
of the section either as to the nature 
of the evidence, or that it is to be 
taken for the prosecution only or that 
the provisions of the section are only to 
be invoked when formal proof for the 
prosecution is necessary. Mr. Menon has 
quoted 1o us "Varadavajulu Natdu v. 
Emperor (7) and Jeremiah v. Vas (8). 
In the former of these cases it has held 
that the powers, given by section 42°, 
Criminal Procedure Code, to an Appellate 
Court to take additional evidence are 
perfectly general and are subject only to 
the condition that the Court should 
record its reasons. Undoubtedly, where 
additional evidence for the prosecution is 
admitted under this section, the juris- 
dictio: should be exercised with great 
care, Itis true that that was a case 
of supplyin: formal prcof in the pro- 
secution case, In -Jeremah v. Vas (8) 
th» passage relied on by Mr. Menon is 
at page 467* where Mr. Justice Sundara 
Aiyar (whose views were disapproved by 
Wallis, C. J., in Vavradarajulu Naidu v. 
Emperor (7) says, "section 428 is not 
applicable where the prosecution having 
had ample opportunities to produce the 
evidence has failed to do so." ‘The 
learned Judge further stated that that 
case was not one in which he could say 

(7) 51 Ind. Cas. 343; 42 M. 885; 20 Cr. L. J. 
455: 37 M. L. J. 81 : (1919) M. W. N. 669. 

(8) 12 Ind. Cas. g6r; 36 M. 457 at pp. 458, 
401; (1911) 2 M. W. N. 576; ro M. L. T, 506; 
22 M. L. J. 73; 12 Cr. L. J. 535. 

*Pags of 36 M.—[E43-. ^c 
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that the Interests of public justice would 
justify the use of the provisions of sec- 
tion 428. It will be observed that in 
neither of the cases just mentioned it is 
stated, or even suggested, that section 
428 is confined to supplying proof of 
the prosecution case. On the other hana 
the learned Public Prosecutor draws our 
attention to the several recent cases ot 
this Court in which evidence for the 
defence has been taken under the pro- 
visions of this section apparently without 
the jurisdiction ever being questioned, In 
Referred Trials Nos, 22 and 26 of 1923 and 
in Referred’[rial No, 123 of 1922 and in Cri- 
minal Appeal No. 1673 of 1922 theevidence 
was taken by the Court itself. In Crimi- 
nal Appeal No. 186 of 1922 the evidence 
was directed to be taken by the Court 
below. I am not prepared, without better 
authorities than have been cited particularly 
after the remarks of Wallis, C. J., in 
Varadarajulu Naidu v. Emperor (7) to 
limit the ambit of section 428 in the 
way contended for by Mr. Menon. I am, 
therefore, of opinion that this legal 
objection also fails. I must, therefore, 
hold that -both these lezal objections 
fail and overrule the contention that a 
re-trialshould be allowed on the ground 


that the  thtee witnesses mentioned 
were not called by the learned Special 
Judge. ` : . 


(Hereafter. discussing evidence His Lordsh p 
proceeded;—] 


On a careful: consideration of the evi- 
dence of P W, No. r, I agree with the 
conclusion of the Special Judge that 
P. W. No. 15 statement is perfectly 
consistent except "that in one place he 
speaks of sending ‘‘copies” and in the 
other of sending “abstracts” and appears 
to have used the word “superiors” for 
both the Magistrate and District Super- 
intendent of Police. But to say that 
the evidence of P, W. No. I when he says 
he sent the reports as set out above, is 
entirely false and incredibe because those 
reports have not been found in the 
records of the District Magistrate whereas 
the records of the District Superinten- 
dent of Police remain unexaminedis to my 
mind utterly preposterous. It may be 
remarked that the statement of P; W.s 
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Nos. 3 and 4 if produced could have 


been filed by the prosecution under 
section 162, Criminal Procedure Code, 
though the accused could have made 
these statements available under the 
proviso to the section, The prosecution 
witnesses state that they signed their 
statements. Mr. Menon contends that, 
as they did so, the statements are made 
evidenee under the provisions of section 
154, Criminal Procedure Code. It is 
evident that the statements if signed 
were signed in contravention of section 162 
and assuch statements are not evidence 
under that section it appears ebsurd to 
say that they can be made evidence by 
the fact that the prosecution witnesses 
signed them contrary to the prcvisions 
of section 162, Criminal Procedure Ccde, 

[After further discussing evidence His I< 7d- 
ship concluded.....] 

The defence both as to concoction ard 
alibi, therefore, fails. On accepting the 
prosecution evidence, as I do, the con- 
viction and sentence must be confirmed 
and the appeal dismissed. 

Accused has been in Jail since his con- 
viction on25th September1922, Sentence 
will run from that date. 


Wallace, J,—I agtee entirely with the 
judgment of my learned brother whichhe 
has just read, but wish on Certain aspects 
of the case, to put fcrward: some addi- 
tional remarks. 

On the second legal point raised it 
is true that the Sessions Judge did not 
in words base his refusal to summon 


certain defence witnesses on any of the 


grounds set outin section 257 of the 
Criminal Procedure Code: but on tke 
ground thatthe accuscd (the appellant), 
whom ke questioned akout it, had rot 
satisfied him tlat the evidence was of 
material importance in the case. For 
my part thereseems to me to be little 
difference in effect betwetn rejecting an 
application to summona witness because bis 
evidence, even though believed, would not’ 
affect the Judge’s judgm«nt in the care, 
and rejecting it because the application 
is vexatious. Whether én application 
deserves the epithet ‘“vexatiors " or rot 
is a matter for the Juge to decide, 
aud if he decides that the evidence of 
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a witness to be sumthoned is not going 
to be of any use in the matter of 
helping him to decide .the case, he in 
effect, if not in words, is deciding 
that the application is vexatious and 
i would hold that the application in 
this case was in substance rejected on 
one of the grounds stated in section ^2 57, 


-although the words of that section have 


mot been used by the Judge. 

Section 216 of the Criminal Pro- 
cedure Code -applicable to committing 
Courts, seems to me to elucidate this 


‘point; when it states that “if the Magis- 


In Emperor v. Purshottam Kara (5): 
. the Magistrate did not consider the case 


trate. thinks that any witnessisincluded 
im the list for the purpose of vexation 
ot delay or of defeatirg the ends of 
justice, the Magistrate may require the 
accused to: satisfy. him that there are 
reasonable grounds for believing that 
the evidence of such witness is material.” 
That seems to me to be tantamount 
to saying that, if the Mogistrate is not 
satisfied that the. evidence of a witness 
is .material, he will be justified in law 
in dismissing the application as put in 
fot the purpose of vexation or delay. 
Various cases have been quoted to 
us as aga nst this view. Those which 
take the most uncompromising view are 
‘Narayana  Mudaly v. Emperor (4) and 
Emperor v. Purshoiam Kara (5). The 
former .gives ‘no reasons and merely 
‘follews the latter. The latter proceeds 
on the. footing tiat thelanguage of sec- 
tion 257 is exhatist ve and imperative. 
It seams to me clear thatit ig neither. 
Take for example, section 503 which, 
permits the Cou to refuse 10 issue a 
process to compel the attendance of any 
. witness when it thinks thit the expense, 
delay or inconvenience is unreasonable. 
If the. Court follows that section, can 
it be siid that it is thereby disobeying 
‘section 257, because the grounds of its 


- xefusal to compel personal attendance is 


not oue of the grounds set out in sec- 
tion 257? . Obviously it cannot be so 
held. Hence section 257 is neithet im- 


. pet&tive nor exhaustive, and the grounds 
. on which these two reported cases proceed, 
_itappeats to me with due respect, are 


“based on inconiplete premises. 


- 
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of each of the proposed witnesses in- 
dividually or give any. feason at all 
for not summoning them, In the care 
quoted. ‘in In re Vyasa Rao (9) 
It is merely laid down tkat every 
case under section 257 Les to be decided 
on its own merits. Thecase in Emfcror 
v. Nandbasapta Basatta (10) is rot a 
case under section 257. ‘hat ws a 
case where tHe Magistrate declircd 10 
examine witnesses alrcady summoned ard 
in Ccurt. In the case in Wehid AU 
Khan v. Empercr (3) it was Leld that, as 
the reasons given fot refusal to .summen 
show ibat in substance ihe refrsal 
was .based on one of .the grornds 
stated in section 257, although not in 
the very words of that section, there 
was sufficient compliance with the eccticn. 
This principle seems fo me to apply 10 
the present case. 


- In the present case, I would. Fold 


‘that, althorgh theTe mey lean incgvie- 


tity in the trial because the Special Jv dre 
has not recorded his reascrs ‘fcr his 


-refusal in tbe words of seclicn 257, that 


section has been substantially carplicd 
with, and there is, therefcre, ro illegality 
vitiating tle trial. At the most, since ' 
the exact terms of the section have rot 
been followed, there would be anirregule- 
tity curable by section537,and which cen 
be cured here unless the accused’s defence 
was seriously prejudiced thereby. 

Now, it will be noted that the 
witnesses whom the lower Court refused 
lo summon were cited to give evidence 
wholly on side issues—the Ch'ef Secretary 
to Government, as to what information 
Government bad and what opirion it had 
formed on the case tefote issuing Le 
sanction order; Mr, Clemants, ta prove 
tke protest by the accused against Lis 
detention in Jail in kekruaty 1922 ; ard 
Mr. E. C. Smith, I.C.S., to prove that upto 
February or March rozr, five months 
before fhe alleged offence, the appellant 
was a loyal subject. The Judge’s reasons 
for refusing to summon these witnesses 
indicate very plainly that, | even if they 


(9) 9' Ind. Cas. 8971 21 M. IL. J. 283; 12 Cr. 
I. J. 150; 10 M. I. T. 84; (1211) 1 M. W. N, 327, 
(ro) 15 Ind. Cas. 795; 14 Bom. I; R. 360| 
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had given the evidence they were summon- 
ed to give, that evidence would rot, in 
his view, have been relevant tothe case, 
and his decision wouldnot have been afect- 

 edoneway orthe other byit so that 
even if he had ‘examined them the result 
of the case would hav: been just what it 
ig now. In such circumtances itis dif- 
cult to see how the appellant's deferce 
before the Trial Judge has keen prejudiced. 
Since, however, that evidence, al- 
though it would have weighed nothirg 
with the Special Judge might in the 
appellant's Counsel's opinion, weigh with 
us to some extent, we thought it- advisable 
to give the appellant an opportunity ‘of 
having it taken undersection 428, Criminal 
Procedure Code, and we added to this 
: Offer a further offer to the delence to call 
.for and have produced before usthe first 
- report in the case by P, W. No.1 to the 
District Superintendent oí Police about 
which, as will be seen later, there was 
much discussion before us, and which 
the defence in the lower Court failed to 
call for, To this offer, the appellant has 
replied that this Court has no option to 
call for such additional evidence under 
section 428 and that the only course is 
to order a te-trial, Iam unable to aecede 
to this contenton, since, in my opinion, 
section 428 clee1ly covers the case. The 
appellant argues that the section does nct 
apply, first, because it must be tke Court, 
and not the accused, that considers the 
evidence to be ''necessary ";: secondly 
because the section applies only to cases 
of absence of evidence on some formal 
point such as a sanction ; and thirdly 
"because the section applies to evidence 
for the prosecution only. As to the 
first point, it does not seem to me. to 
make any difference how tke Court 
atrivesatits conclusion that the evidence 
is necessary— whether it is persuaded to 
that conclusion by the arguments advanc- 
ed for the accused or whether it comes 
to that conclusion without the assistance 
of sucharguments. If the Court finds 
that an appellant thinks the evidence 
necessary it cannot be Seriously pleaded 
that the Court's agreement in the opinion 
or the acceptance of it deprives the 
Court ofits jurisdiction under secticn 428. 
As to the second point,- there is no 
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authotity whatever, the section makes 
such restriction. The authorities 
quoted by the appellant are dirertly 
against him, namely, Jeremiah wv. Vas 
(8 and Varadarajulu Naidu. v. Em- 
psror (7). As to the tlird point, the 
same argument applies. If section 428 
was intended to te so restricted, it is 
fremed in an extraordinertily | careless 
fashion. An example or two will show 
the hollowness cf the argument. ‘Suppose 
an appellant before us had keen con- 
victed in a case in which his defence was 
insanity, and the Appellate Court, eiti er 
suo motu or pursue ded by appellants’ Cot nsel, 
thinks it advisable to haye a fwther 
enquiry regarding his sanity. Is the only 
course open to that Court an order for 
re-trial? ‘Again, if an appelant had 
been  cenvieted of  kidnappirg a girl 
and the Appellate Court thinks it advis- 
able to have expert evidence on tre age 
of the- girl, is the only course open to 
the Appellate Court to order re-trial? 
It is obvious that section 428 was Con- 
ceived to meet just such cases and it 
is in practice used in such cases every 
day. 

Whether the proper course in any 
particular case is a re-trial or takirg 


further evidei ee isa matter of discretio n— 


the discretion of tke Court apart from 
prosecution 
may desire, There are cases in which. 
the evidence not taken by the Court on 
accused's behajf is sO extensive or- so 
directly bears on the main isstes in the 
case that the Appellate Court thinks the 
best course is a re-tria], for example, Re- 
ferred Trial No. 16 of x923, [In re 
Ayarvali Pakkar (6).] There are .cases 
again in which such evideice is on a broad 
view of thecase comparatively urimport- 
ant or would have been of no assist- 
ance whatever to the defence; in stch 
cases it would be absurd fo waste time 
by ordering a re-trial, In this case tke 
appeilant, so far from wantig the addi- 
tional evidence, strongly protests asainst” 
its being taken here, From this it seems 
plain Le does not regard that eviderce 
as at all helpful to his defence but is 
merely using this: irregularity in order 
to obtain a re-trial hoping that on the 
re-trial, two years after the. event, the 
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witnesses may have forgotten all the 
details of the crime. This is made parti- 
culatly plein from the fact, that he re- 
jected also the offer of. this Court to 
have proved first report of P.. W, No. x to 
the District Superintendent of Police, 
proferred by us, it order to test tke 
truth of his contention that no report 
containing any abstract of the statements of 
P. Ws. Nos. 3 and 4 had been sent upto the 
District Superintendent of Police before 
March 1922. It is vety clear that, if 
nO such report had been sent, that would 
be a vety strong point for the defence and 
shake the credibility of the P. Ws. Nos, 1, 
3. and 4 very greatly, probably irretriev- 
ably. Even at the original trial the 
appellant never called for that report or 
ettempted to get it; and after citing ihe 
. District Superintendent of Police in his 
list -of witnesses, he struck him cut; now 
When he is given by us an opportunity 
of calling that evidence which we note 
is not evidence shut out by the lower 
Court, and, therefore, not evidence the 
absence of which could possibly foim a 
ground for a re-trial, but evidence never 
called for there at all, the appellant re- 
fuses to have it on the weak plea that 
the report will be tampered with, and 
he proceeds to allege that not only P.W. 
No.r but even the District Sut erintendent 
of Police himself will probably be pre- 
. pared to perjure themselves about it, 
So from this attitude one is perfectly 
clear that the appellant does not regard 
the rejected evidence or the evidence now- 
offered regarding Police report as of the 
slightest help to his defence. That is, 
after endeavouring to persuade us that, 
dt.was vital to him in order that he 
might press fora retrial, he admits, when 
a re-trial is refused, that it is, use'ess to 
lim. In such circumstences we cannot 
‘refrain from concluding that the Special 
Judge's refusal to take this evidence on 
the ground that it was of no use to 
„the accused is amply justified and that 
his application to summon these wit- 
nesses Was Vexatious., In these circum- 
stances it becomes unnecessary for us 
here and now tocall for it or to waste 
. further time in procuring it, 
I come now .to the merits of the 
case, I have nothing to add fo my learn- 
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ed brother's discussion of appellant's’ 

political activities. 

Po discussing evidence His Lordship observ- 
Of a piece with this is the defence 

omission to request the Court to look into 

the statements recorded by: P. W. No. 1 

trom P, W’s. Nos. 3 and 4. Au 


It is quite clear from their evidence 
and P. W. No. 15 that P..W. No. I had 
heard already about the specch and 
had begun lis investigalion aud that 
hisexaminetion of. prosecution witnesses 
Nos. 3 and 4 was. in the course of 
that investigation. Hence the prosecu- 
tion was prohibited under section 162, 
Criminal Procedure Code, from  puttirg 
these statements in evidence and appel- 
lant himself would have been the first 
to object had the prosecution attempted 
to file them in:the lower Court, The 
appellant could have asked the Jower 
Court under section 162, Criminal Proce- 
dure Code, fo examine these statements, 
P, W. No, rsaidin the witness-box that he 
had them with him but the defence did 
not choose to ask for them. Yet it is 
now seriously argued before us that these 
statements ought to have been filed by 
the prosecution under section 154, Crimi- 
nal Procedure Code. When it was point- 
ed out by us that they were obviously 
statements taken inthe course of Police 
investigation, the appellant’s Cotinsc] 
actually advanced the proposition that, 
since they are said to have been signed 
contrary to the provisions of section 162, 
they thereby — .became statements 
taken under section 154 7. e.,statementg 
pror to investigation «nd were thereby 
rendered admissible under tection 154, 
This seems. to me a wholly untenable 
argument, namely, that the Police ty 
violating the provis'ors of section. r62 
and thus committing an illegality can 


"make admissible statements which are in- 


admissible under the law. The consistent 
evasion by the defence to call for the 
production of the very papers on the pro- 
duction of which alone its argument.. on 
this point of the case can be based can 
lead to no other conclusion -but tat its 
argument rests on no basis whatever, and 
that it hoped to persuade the Court to 
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'" accept speculative theories in the place of 
proved facts. < 

[After further discussing evidence His Lord- 
ship concluded;—] 

I agree thet the” Special Judege's 
conclusions that the defence of alibi 
failed and that there was. no soundreason 


for not accepting the evidence of P. W.S 
Nos. 3 end 4, are correct, and that 
the appeal must, therefore, be dismis- 
sed. "n ` 

Appeal dismissed. 
OV. N, V. 


8: D. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL NO. 95 OF 1923, 
. March 12, 1923. 
: Preseni;—hMr. Justice Zafar Ali, 
RAJINDAR SINGH—CoNVICT— ' 
APPELLANT 
VETSHS 
EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 304 I1— 
Culpable homicide— Attack on old man with ae 
Offence—Criminal Procedure Code (dct V of 
1898), s, 172 —Staiéments in Police diaries, use of. 

Accused attacked a weak old man violently 
with a /athi causing five fractures on different parts 
of his body as the "result of which he died: 

Held, that the accused must have known that 
the injuries Caused by him were likely to result 
in death and he was, therefore, guilty of an offence 


ban oe 304 Il of the Penal Code. [p. 490, 
col, r. 


Statements embodied in Police diaries can be 
used in favour of an accysed person but not against 
him. [p. 490, col. 1,] 

Criminal.appeal irom an order of the 
Sessions: Judge, Ludhiana, So the 81H 
January 1923. 


Mt. Jat Gopal Sethe, for the kepelan 

Mr, Des Raj Sawhney, for the Respondent. 

JUDGMENT.—This is an appeal from 
& coaviction and sentence under section 
304 Part II of the Indian - Penal Code. 
The learned Counsel for the appellant 
does not contest the finding that the 
deceised,met with: death at the hands of 
the'appellant but contends that his offence 
falls under section 325 and not under -see- 
tion 304, Indian Penal Code, and’that the 
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sentence of seven years’ rigorotts imprison- 
ment passed upon himis excesslve. The 
facts are briefly as below.:— 

The appellant returned to his village 
from a journey at midnight and began to 
find fault with the watchmen there say- 
ing that they were not keeping vigil pro- 
perly. He was nota lambarday or a village 
officer. and had nothing to do‘ with” the 
chowkidars, but acted ina state of in- 
ebriety, At first he came. upon Lehna 
chowkidar and Harnaman who were sitting 
in the verandah of his own batithak and 
challenged them and then struck them with 
&'stick. Then he proceeded to the bazar 
and there called to Ganhra cAowkidaár who 
was on a. roof, As he came down the 
accused began to quarrel with him saying 
why he was not patrolling. They” both 
while quatrelling went to the head chowki- 
dar who wasin a dharamsala and there the 
accused struck down Ganhra, beat him 
with a stick and caused grievous hurts to 
him. Ganhra was-a weak.old man of 60 
or 05 years of age, He was carried to 
the hospital where he succumbed to his 
injuries on the 3rd day, According to 
the medical evidence he bore the following 
injuries: — 


I. "Frac! tite. of both the bones of the 
rizht leg. 

2, Fracture of the right ulna in two 
places.. 


3. Pfáctureof right little finger; and 

4. A number of contusions, 

Deith was stated to be the result of the 
cumulative effect of the injuries caused to 
him. Muhammad Din, Sub-Assistant Sur- 
geon, who ettended to the deceased on 
his admission into the hospital, deposed 
that ordinarily a man of the age of the 
deceased could not bear the effect of such 
injuries. Counsel for the appellant cites 
Emperor v. Chagan Rajaram (i), Muhammad 
Ali v. Crown (2) and Gujan v. Queen- -Empress 
(3) in support of his argument that the 
offence fell under section 325 of the 
Indian Penal Code. But each case is to be 
decided by its own facts. In the present 
case. the accused knew that the object of his 


(2) 17 Ind, Cas. 62; 6 S. L. Ra 116; 13 Cr. IK. J. 


750 
" (2) 157 P. La R. 1913: 
(3) 18 P. Ri 3893 Cr, ; 
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assault waso weak old man and in spite 


r 


-of thathe attacked him most violently 


with a laiki causing no less thin five 
fractures. This act of his leads to the in- 
ference that he knew that the injuries would 
likely result in death and, thetefore, he 


. was rightly convicted under section 304, 
Part II. One of the witnesses stated that 


it was the deceased who first inflicted a lathi 
blowonthe accused. Even if this was so the 
deceased had full justification for striking 
him because he: had without any cause 
Pa upa quairel with him. But he 


(accused) had no justification in running 


after him, knocking him down and beating 


.him in the way in which he did. Hew- 
'.eVefas the accused is a young man of 


about 25 yects of age, and was under the 
influence of. liquor when he made the 


-assault, I consider the sentence to be ex- 
.- gessive and reduce it to rigorous imprison- 


ment for five years. 
Bef ore concluding the judement it may 


- be remarked that the learned Sessions 
- Judge made an improper use of the Police 


zimms by referring to a statement therein 
of the prosecution witness, Umre Khan, 
in order to contfadict his testimoney on 
the point that it was the deceased who 
-gave the first blow. Statements embod ed 
in Police diaries can be used in favour of 
an accused person, but not against him. 


Z.E. Sendenes reduced, 


LAHORE HIGH COURT. 
CRIMINAL, REVISION CASE NO. 135 


OF .1923. 
May I, I923. 


Present ?—8it Shadi Lal, Kr., Chief Justice. 


MAHTAB DIN—AGCCUSED—PETITIO) ER 


: versus 
EMPEROR taRovcE Sheikh MUHAMMAD 
ISMAIL-—COMPIAINAXT-— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 
179, 181 (a)—Criminal reach of frusiem J uris. 
‘diction to. try offence-— Loss, whether | consequence 
of offence. HEP 
The jurisdiction cf a Covrt to try an Offence of 


criminal- misappropriation: of . Crary al Lich of 
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trust is governed by section 181 (2) and not by” 
section 179 of the Criminal Piocedure Code. 
[p. 492, Col, r.] 

Though loss to the complainant is the normal 
tesult of Criminal misappropriation or Crimiral 
breach of trust, it is not an ingredient of there 
offences and cannot, therefore, be described cs a 
. consequence ”, within the meaning of secticn 
z7 of the Criminal Procedure Cede. [p. 492, Col. 
r. 


Accused was employed by a Lyallpur fiim to 
sell goods at Karachi. The contract of cmploy- 
ment was entered into at Lyallpur and the actusca 
was bound to remit money and send his accounts 


-t0 Lyallpur. He failed to account fcr tome of the 


items reveivcd by him at Karachi and a com- 
plaint under section 408 Of the Penal Code was’ 
preferred against him at Lyallpur; 

Heid, that the misappropnaticn, if eny, bed 
taken place at Karachi, and the Lyallpur Courts 
had ro jurisdictiun to try the ecensea. [Je 42, - 
col 1.] 

Emperor v. Raghlir Singh, 31 Ird. Cas. 375; 
22 P. R. 3915 Cr; 42 P. W. R. 1915 Cr; 16 Cr. h. 
J. 7751 follow: d. E 

Case reported by the Sessions Jrdge, 
Lyallpur, w.tl his No, 12 of 1923. 


REPORT.—The  compla/nant, Sheikh 
Muhammad Ismail, has his btsiness at 
Lyailpur and he states that he employed 
Mahtab Din accused as an agent of his’ 
firm at Karachi. This engegement is 


allered to have taken place at Lyalipur. 


The duty of the accused is sad to Le 
that he was to sell goods at Karachi 
and remit the proceeds thereof as well as 
account to the Head Office at Ly fly ur. 
On the 3rd May 1922 the compleinent 
instituted a complaint before the Dis- 
tt ct Magistrate at Lyallpur to the effect 
that the accused had failed to remit the 
full amount .of proceeds of the sale of 
goods re.lised by him at Karachi and 
thereby suspicions wefe roused and the 
accused was called to Lyallpur with 
the accounts; that on going through the 
accotnts it appeared that the accused 
had committed criminal breach of trust 
in relation to a large sum of money. 
and that thefeupon the accused absconded 
and has not appeared again, The com- 
plainant prayed that the accused te 
punished in accordance with law. 

Mr. S. David, exercising the powers of 
a Magistrate of tke First Class in the 
Lyallpur District has, by otder dated the 


'1oth June 1922, taken cognizance of ‘the 


Case unde? section 408 of the Indian 


- Penal Code. 
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Grounps.—On behalf of the accused 
objection is faised to the jrrisdiction of 
the Magistrate in Lyallptr, but the 
Honorary Magistrate befoie whom the 
case has been pending, bas held that 2s 
the eccused did not refuse at Karachi to 
pay up the entire balance in hand as 
worked out by him intke account books 
and did so at Lyalipur, after the accounts 
-were gone into, the Lysllpur Court has 
jurisdiction, for the offence was com- 
pleted at Lyallpur on non-payment of 
the amount alleged to bein hand. This 
‘view of the case, however, is in direct 
‘conflict with the judement of the Chief 
Court reported as Emperor v, Raghbir 
Singh (1). The facts of the present case 
are practiczlly on all fours with those of 
the case before the Hon’ble Mr. Justice 
Rattigan and most of the authorities on 
‘the subject were reviewed in that care 
and the Court finally held that the 
Rawalpindi Court which: was the Head 
Ofice of the comp'ainant's firm, had no 
jurisdiction to try the case of criminal 
breach of trust which had been com- 
mitted at Rurki. There is absolutely no 
aliegation in the present case that the 
accused Teceived any Money from the 
‘complainant at Lyallpur and committed 
criminal breach of trust in relaton to it 
in this district. <All that is alleged is 
that the sale proceeds of goods, which the 
accused received at Karachi, were not 
remitted by him from there and on being 
recalled and the accounts being gone into 
he absconded and practically refused to 
pay up. Itis obviousthat the offence, if 
true, was completed at Karachi and tbe 
'subsequent examination of accounts at 
Lyallpuar does not make any  dif£erence. 
The-learned Counsel for the complainant 
relied on Ramrutan Chunilal v, Emperor 
(2) which no doubt seems to be in 
confl'ct with the dec’sion of tie Chief 
Court inthe judgment alteady referred 
to above, The Bombay judgment, how- 
ever, was issued under section 179 of 

"the Criminal Procedure Code, the appli- 
cability- -of which. to the cases of 


(I) 31 Ind. Cas. 375; 22 P, R. 1915; 42 P.W. 
COR. 1915C€r; 16 Cr. L. J. 775. 
: (2) 65 Ind.-Cas. 637; 46 B.'641; 24 Bom. L. 
w Ry. 46} 23 Cr. Ir J. 173; (1922) A, I, R. (BJ 39. 
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criminal breach of trust and misappropria- 
tion, which have been specifically pro- 
vided for in section 181, clause (2; of the 
Code, seems to be doubtful. The Illustra- 
tions given in section 179 show to which 
class of cases tLe expression “or any such 
consequence has ensued” was intended to 
apply. The learned Judges of the Bombay 
High Court Lave differed from the view 
token by the Calcutta and Madres High 
Courts in Simhechalam v, Ratt Kania Laha 
(3) and In re Rambilas (4) in regard to 
the construction of this expression in its 
applicability to cases of misappropriation 
or crim nal breach of trust, The reason- 


ng of the lecrned Judges, based on tlat 


of the Allahabed Hgb Court in Queen- 


Empress v. O’Brien (5), however, does rct 


appear to be convincng. The ofence of 
criminal breach of trust or criminal mis- 
appropriation is complete, when tke 
accused bas d'shonestlp committed ths 
act, which constitutes the offence, irrespec- 
tive of any subsequent consequences of 
it to the' complainant. Mureover as in- 
dicated above the specific provision for 
such ceses made in clause (2) of sect'on 


18r must overrides the general provision 


in section 179. At any Tate, the Courts 
in this Province are bound by the view 
of law taken by the highest Court of 
the Province, to which they are subordi- 
nate. 

For these reasons, I am of opinion, that 
the Magistrate, Lyallpur, has no jurisdic- 
tion to try thiscase and submit the case 
to the High Court with a request that 
the order. of the Magistrate be set aside 
and he be dretted to discharge the 
accused with a direction that the com- 
plainant would be free if so advised tc 
prefer his complaint in the Court of the 
Magistrate at Karachi, 

Dr. Shuja-ud-Din, for the Petitioner, 

Mt, Zafar-ullah Khan, for the Respond- 


ent, 

ORDER.—The — complainant, 
Muhammad Ismail, who carries 
ness at-Lyallpur, employed the 


- Sheikh 
on busi- 


accused, 
(3) 41 Ind. Cas. 138; 44 C. 9121 21 C. W.N. 
573; 23 C. L. ]-- 451; 78 Cx. L. J. 762. 
(4) 26 Ind. Cas. 136; 38. M. 639; 16 M. L. T. 
$5; (1914) M W. N. 894; 15 Cr. L. J. 688; 29 


ede d. 175. 
(5) 19 A 111; A. W. N. (1896) 1914 9 Ind, Dec, 
was) 0 | 
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Mahtab Din, as an agent of his firm to 
sell'£oods at Karachi, The- contract of 
agency was entered into at Lyallpur, and 
it appears that tbe agent was to remit 
the sale proceeds and to send hisaccounts 
to the complainant at Lyallpu t. 

` The principal has preferred a complaint 
against the agent charging him with the 
commission of an offence under section 4c8, 
Indian Penal Code, and the question which 
has- been- feferred to this Court by 
the S2ssions Judge of Lyallprr is whether 
the Tyallpur Court has Jurisdiction 
to .entertain the complaint and to try the 
‘offence, | 

' Now, section 18r (2) of the Criminal 
Procedure Code prescribes that the offence 
of eriminal misapproptiation or of crimi- 
nal breach of trust may be inquired into 
or tried by a Court within the local 
‘limits of whose jurisdiction any part of the 


property which is the subject of the offence: 


was received or retained by the accused 
person or the offence was committed. 
Upon the facts as disclosed in the complaint 
and amplified by the  complainant's 
statement, I concur with the learned 
Sessions Judge that the property was re- 
ceived or retained by the accused et 
Earachland that the offence, if any 
‘was committed at that place. In 
support of the jurisdiction of the 
Lyallpur Court the learned Counsel for 
the complainant invites my attention 
to section 179 of the Criminal Procedure 


Code which provides that when a person. 


is “accused of the commission of any 
offence by reason of any thing which has 
been done, and of any consequence which 
has ensued, such oftence may be inquired 
into or tried by a Court within the local 
limits of whose jurisdiction any such thing 
has been done, of any such consequence 
- has ensued. Now, there is a divergence of 
judicial opinion on the question whether 
this section governs tbe jurisdictions of a 
Court to try the otence of criminal 
` misappropriation or of ctiminal breach of 
trust for which a special provision is to 
be found in section 181 (2), and the 
balance o the opinion is in favour of the 
view that the jurisdiction in such cases is 
governed by section 18r (7) and not by 
section: 179. Further, it must be remem- 
bered that loss though a normal result 
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inthe ease of criminal misappropriation 
or criminal breach of trust, is not an 
ingredient of those offences and cannot, 
therefore, be described as a consequence 
within the meaning cf section 179. 

The judgment of the Punjab Chief Court 
in Emperor v. Raghbir Singh (1), appears 
tome to beon all fours with tbe present 
case, and following that authority I Lold 
that the Lyallpur Court has no jurisdic- 
tion to entertain the complaint.’ It is 
argued that the accusation in the present 
case relates, not toany specific item, but 
tothe general balance which may be found 
against the accused, but tke fects on. the 
record do not support this contention. 
There can be no doubt that the misap- 
propriation, if any, was committed at 
Karacli, and that the offence was coti- 
pleted at that place, and on principle I 
See no Teal difference between a case in- 


‘volving. one item and that releting to the 


result arrived at by taking several items 
into consideration. 

I accordingly direct that the record be 
returned to the Magistrate at Lyallpur with 
the direction that the accused be discharg- 
ed and that the complainant be informed 
that, if so advised, he can bring his ccm- 
plaint ina Court of competent jurisdiction 
at Karachi, 


Z, E. Record returned. 


PATNA HIGH COURT. 
CRIMINAL REVISION Nos. 15,10 AND 50 
OF 1922. l 
March 2, 1022. 

Present; —Mzxr, Justice Jwela Prasad. 
Musammat RAM RATAN KUAR AND ` 
OTHERS—2ND PARTY—PETITIONERS 
versus 
TARAK NATH BHATTACHARJI 

. AND OTHERS IST PARTY— 
OPPOSITE PARTY. _ 
Criminal Procedure. Code (Act V of 1898), 8: 
148— Local inspection, cbject of. 
Tle object of lecal insp ctien 38 to uncerstand ` 
ard appieciate ihe typogiaphy: of the land in 
dispute in oider to aid, the Magisirate in 
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RAM RATAN KUAR V. TARAK NATO BHATTACHARYI, 


appteciating the evidence offered in Court; but 
the local inspection cannot take the place of 
legal evidence, much less the result thereof can be 
used as a basis for the decision. [p. 494, Col. 2.] 

Ram Sahat Singh v. Dwarka Singh, 61 Ind. 
Cas. 712; 1 P. L. T. 569 22 Cr. In Je 424, 
referred to. 

Criminal application against the order 
of the Sub-Divisional Magistrate, Dinopur, 
dated the 7th January 1922. . 

Messrs. Manuk, S. K.- Banerji, S. C. 
Bose, K. N. Chaudhury, J. P. Singh and 


. - Sultanuddin Hussain, for the Petitioners. 


Th: Government Advocate and Mr. G. C. 
Pal, for the Opposite Party. 

JUDGMENT.—This is an application 
against an order of the Sub-Divis'onal 
Magistrate of Dinapore, dited the yth 
January 1922, passed under section 145 
of the Code of Criminal Procedure declar- 
ing the Ist party in possession of the land 
in dispute. The 2nd party are petitioners 
before us. 

It appears that a proceeding under sec- 
tion 145 was originally. drawn up men- 
tioning r1co bigkas as the subject-matter 
of dispute and 15 persons as members of 
the Ist party, Under the orders of the 
Magistrate, on behalf of the xst party 
names of 72 persons, with the lands and 
the bountaties thereof, claimed by each 
o: them; were filed in separate sheets of 
paper. They were printed and were 
attached to an amended proceeding. The 
. amended proceeding, however, omitted to 
mention all the 72 persons as members of 
the rst party, wherein the names of Iş 
persons as ofizinally stood, continued. 
The total of th» area claimed by each 
member of the rst party, as mentioned in 
| the aforesaid sheets of paper attached to 
tha ameaded proceeding, comes to about 
800 odi bights, whereas the amen led pro- 
caading continued to meution 11900 bighas. 
Thare wis no disput:.wth respect to the 
tem ining 309 bighas which has neither 
been expunged from ths proceedinz, not 
his any order been pissed with: respect 
thateto in the final order of the Magistrate, 
dite] the yth o? January 1923. The 
aman ied proceeding was, therfore, incorrect 
and itrezular with respect to the nimes 
_of tha pirties and the subject-matter in 
dispute. 

O1t of tha 890 old bighrs claimad by 
t1: mim ers of th: rst party, eleven of 
tasan Biska Sasa Tahu, Saducharan, 
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Sukhdeo, Ramunandan, Danukhdhari 
Rasdhari, Saudaear, Tilak, Bali Ram 


and Bipat relinquished their claims as 
set forth against theif names in the 
shzets of paper attached to amended 
proceeding with respect to the land aggre- 
gating to 115 blghas, and the Magistrate, 
tharefore, declared the possession of the 
2nd patty with respect thereto, and we 
ate now not concerned with it, Magistrate 
passed the following order: 

“The other Innds iu dispute less 113 
bighas Surrendered of Sheo Tahal, Basdeo 
Saducharan, Sukhdeo, Ramunendan Dha- 
nukhdjhari, Rasdhari Saudacar ‘Tilak 
Baliram and kipat I hold to be in the 
possession of the rst party tenants.” 

Mr. Minuk contends that this order 
evidently re'ates to 1100 bighas which was 
in the proceeding, minus 115 bighas, and is 


. therefore, wrong inasmuch as the area 


claimed by the members óf the rst party 
in the sheets ot paper attached to the 
proceeding amotnted only to 800 odd 
bighas. This contention appears to be sub- 
stantial, It has not even been refuted by 
Mr, Sutan Ahmad. who appeafs on behalf 
of the Ist party. The m'stake apparently 
arose on account of not having amended 
the proceedin3 in which 1100 bighas occurr- 
edin view of the claims of the 1st party 
waich disclosed that only 800 odd bighas 
was in d'spute. 


Mr. Maruk further contends that the 
Magistrate has not based his finding of 
possession infavourof the rst party upon 
any legal evidence», nor was there such 
evidence to justify his finding. The con- 
teution is thit s of the claimants out of a 
lirgze Lody ot about 60 to 72 persons gave 
ther evidence ia Court. "Phere was no 
evidence except of a vague character as 
regards the lands claimed by the rest of 
the mambers of the Ist party. They them- 
selve. have not come forward to depose in 
Court. The kucha rece.pts relied upon 
by the Migistrate relate only to a few of 
the claimantsand cannot beany evidence 
of possession, as regards possession of the 
large body of the remain ng members. of 
Ist party claiming a specific and separate 
laad; in dispute. Hareimalso the conten- 
tonis wallround:d. The Migistrate has 
not rafetred to the oral evidence offered on 
borili of th: rst pirty to prove their 


- girl assessment, They 


404. 


possession, and we do not know whether 
he wis satisfied with the oral evidence 
adduced on their behalf, It is also true 
that th» receipts afe only with respect 10 
a few of the claimants about 8 in number 
was give evidence. Therefore, even if 
the Migistrate had acted upon the evidence 
offered .o1 behalf of the rst party, it was 
not sufficient to ho!d the possession of all 
the members thereof with respect to the 
pirticular plots of land claimed by them. 
The M:gistrate has treated the members 
of the rst party as one body, aud has 
apparently taken the evidence offered to 
prove the possession Of some of them with 
respect to the particular plots ot land 
claimed by them as sufficient for finding 
possession with respect to all the members 
of the rst party. In this he is in crror, 
for there ıs no community of interest among 
the members of the rst party, except that 
they claim to be the tenants of the land 
in question; but each of them claims 
separate parcels of land as set forth in the 
sheets of paper attached to the proceed- 
ing; so that whereas one of the members 
ot the ist party might bein possession of 
the land claimed by him the other 
members might not bein possession rf the 
lands claimed by them, 

The Magistrate has referred to the 
chwshllarl assessment list 
the claims of the rst party. He nas very 
rghtiy taken this evidence as only corro- 
borating the genetal case of the members 
of the rst pirty that they held some lands 
in the village. H: siya: “If these ten- 
ants had not been in cultivating posses- 
gion of the lands in Auzust 1920, the 
sirpanch and ratptnches could not possibly 
hyva prepired such an assessment list 
and have givea chauktdarl receipts for 
these holdings On piyment bythe tenants,” 
Both tha pirties; prepiredand filed b fore 
me a compatative statement showing the 
arang claim2d by the members of the rst 
pirty and thos: memtioned in the chaukt- 
largely differed 
and, thateforte, the chautéiari assessment 
cauld not possibly be evidence of posses- 
sion Of the specific lands claimed in the 
present cass, and the Mazistrate also has 
not treated it as sack. - 

‘It appears that the Magistrate has 
wainiy proceeded upon the result of his 
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in support of. 
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local inspection, He says that he had 
eX4miLed a number ol persons on the spot 
and had asked the tenants to point cut 
the respective lands to him, As to the 
local inspection he says '" Most of them 
(tenants) who were examined by me had 
{ront I5 to 20 plots in twelve to fifteen 
widely scattered Rhand:s. They were 
tested searchingly in reyard to- in each 
cise not loss t.an six or seven of their 
holdings, etc." Ther ke gives the names 
of the 17 tenants examined by bim. The 
evidence of these people could not be acted 
upon without giving ptoper opportunity to. 
the other side to cross-examine these. The 
real scope and object of holding localins- 
pection was jointed out by this Court in 
the case of Ram Sabai Singh v Dwarka 
Singh (1). The object of local inspection 
is to understend and appreciate the typo- 
graphy of tbe land in dispute in order 


“to aid the Magistrate in appreciating the 


evidence offered. in Court, but the local 
inspection cannot take the place of legal 
evidence, much less the Tesult thereof 
can be used asa basis for the decision. 
The Magistrate has, asa matter of fact, 
solely relied upon his local inspection and 
the statement of witnesses made to him at 
theinspection for the purpose of holding 
possession of the lands in dispute with 
the Ist party. Hisentire order is, there- 
fore, vitiated. The Magistrate has not act- 
ed upon any definite legal evidence on. 
behalf of the members ot the rst party 
in support of their possession over the 
lands claimed and included in the proceed - 
ing. The order on this ground alone is 
liaLleto be set aside. 

Mr, Manuk has also pointed out to me 
that the learned Magistrate has vitiated 
his inquiry: and crder by mis-stating the 
evidence on the record. Tor instance, the 
Migistrate says: ‘The rst party have 
claimed that they were never dispossess- 
ed, that they were permitted to remain 
on in their old holdings on payment of 
salami.” There is mo “evidence for or 
agaiast this assertion.” At another place, 
he repeits it in the foliow:ng words: 
“These original holdings were sold -up in 
auction and delivery of possession was 


- 661 Iud. Cas. 712; 1. P. Is T. 569; 22 Cr. Is J: 
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_ ALLAH BAKHSH Ü, EMPEROR, ` l 
obtained by Narain Dutt, whether he 
actually dispossessed those tenants from 
their particular landa there is no evidence 
fororagainst." Mr, Manuk says that evi- 


dence was given on behalf of the 2nd . 


party to disprove the above claim of the 
Ist party, and that the Magistrate is 
wrong in saying that there is no evidence 
against the assertion of the tenants, 
Again, the Magistrate says. “There i- no 
evidence to disprove their (tenants’ 1st 
party) statements that “bes des these lands 
they have no other means of livelidood.”’ 
Mt, Manuk says that th: evidence both 
on behalf of the rst and the 2nd parties 
shows that the tenints have other lands 


besides the disputed lands, and he. refers” 


to the statements of Bahori (witness No. 
I tor the rst party) and Sukhari (witness 
No. 15 for the Zad party). There are 
other passiges also pointed out in the 
judgment of the Court showing that 
the remarks made by the : Magistrate 
were against the evidence on the record, 
This also largely takes away the value of 
the decision of the Magistrate in the 
ptesent Case, i 


I, therefore, hold that theorder of the 
Megistrate in the present case must Le 
vacated; but as there is a serious dispute 
between fhe parties tending to a breach of 
the peace, the proceeding should not be 
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session of the lands either by some arange- 
ment or by fresh settlement, The partics 
therefore, did not direct their attention to 
the principal issue in the cese, namely, 
as to which party wasin possession of tle 


-specific lands claimed ip the case. The 


lands in the present cose are parcels 
claimed by several persons, cech terart 
claiming rght to hold the land for 
himself.. The cviderce of tke claim of 
each of the tenants was, thetefore, reces- 
sary. In order to avert the danger to 
a breach of the peace, the lands in the 
present case should be attached tnder 
clause (4) of section 145 and Magistrate 
upon the evidence in the case will dis- 
pose of the proceeding in acccordance 
with Jaw. 

In the circumstances of the case and 
in view of the opinion expressed by tke 
Magistrate tle parties propose that tke 
case be tried et Patna. Iam told that the 
Mag'strate is under orders of transfer ond 
will be succeeded by another Magistrate, 
Inthat case, the case will Fe heard by the 
Sticcessor of the present Magistrate, other- 
wise it will be transterred to Patna. The 
maiter should be expedited. 


N, H. Case remanded. 


dropped once forall, but that the proceed- . 


iaz iustituted by the Magistrate should be 
thoroighly enquired into, I, therefore, 
direct that the case be remanded foran 
enquiry under section 145 of the Code 
after amending the proceed ng stated 
above and on giving iuli opportunity to 
the parties to give any additional evidence 
thay likein support o! their respective 
claims. The-parties agree that the eVi- 
dence already on the record may be used 
in the case but thit they may be permitted 
to give additional evidence. The course 
suggested by the parties appears to be 
reasonable and I acceptit, because I fully 
a3pteciate the femark of Sultan Ahmad 
that the attention of the parties mostly 
directedin thepreseat case to the trial of 
. the issus as to whether the znd party bad 
mide settlements of the lands with new 
tenants after the dakhadehaniin 1904, or 
that theold tenants such as the members 
f the tst pirty wafe allowed te hold pos- 
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LAHORE HIGH COURT. 

CRIMINAL REviston Cask No. 380 

OF 1923, | 

May 12, 1923. 
Presinj:— Mr. Justice Zafar ali. 
ALLAH BAKHSH— AccUsED— 
PETITIONER 
Versus 

EMPEROR-—RESPONDENT. 

Punjab Municipal Act (III of 1911), s. 155, 
applicability of—Long user of premises for a par. 
ticular purpose, whether can be objected to. 

S-ction 1550f the Punjab Municipal Act con- 
templates Only recent and temporary breach of 
the rules and a person prosecuted thereunder can 
successfully plead that he has been using the pre- 
mises for the purp-se objected tofor a long period. 
[p. 496. col. 1.) 

Case reported by the Sessions Judge, 
Gurdaspur, with his letter No. 131 of 
i6th February 1923. Ut 
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ALLAH BAKHSH U, EMPEROR. 
-REPORT,—The Municipal Committee of 
: Dera Baba Nanak filed: a complaint against 
Allah Bakhsh Khoja, under section 
219, Municipal Act, alleging that tle ac- 
cused had collected a store of raw hides in 
his house situaté within the ioca] limits of 
the Municipality which storage of raw 
hides emitted bad odour and was dang erous 
to public realth.' 

That the accused in spite of several 
notices baying been served upon him failed 
to comply with the ditections of the said 
Municipal Committee toremove the offensive 
material from his house. 

The accused, on conviction by Pandit 
Siri Kishan ‘exercising .the powers of a 
Ma gistrate; of the First Class in the District, 
was sentenced, by order dated Septem. ber 
15th, 1922, under section 219, Punjab 
Municipal Act, ta a fine of Rs. 20 or in 
default to undergo simple imprisonment 
for a week. 

_ GROUNDS,— Various points have been 
raised in this application but tbe nain 
ground is that no valid direction wasgiven, 
disobedience to which would be punishable 
. undet section 219. of the Act. The appli- 
cant was given a notice, which putported 
to be issued under section 155, calling 
uson him to remove some raw hides from 
a certain building within two days. Tre 
applicant might have been liable to punish- 
ment under section 155 for keepng the 
raw hides in the biildny, and le might 
also possibly have been li ble to punisk- 

ment under section I21, but section 155 
does not authorise a Committ: e to isene 
a notice ior the removal of any offs: Ve 
material, I have been referred to séctton 
. 115 Of the Act, but I think it is very 

doubtiul whether any; notice of the kind 
could legally be issued under that sec- 
tio.. The section ‘appears to relate to 
en act which has to be done to the 
material of the building or to the land. 

The case is very similarto Abdul Razak 
v. Quezn-Empress (1) and it 1s clear "that 


-if the notice was unlawful ao conviction. 


can be maintained. I recommend that 
` the, conviction and sentence be set aside. 

. Lala Jot Sarup, ior tbe Petitioner. 
. Mr. Shamair Chand, forthe Municipal 
Committee, for the Respoadent. 


*(1):4- P. R. 1894 Cr; 
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ORDER this is a eee by the 
learned Sessions Judge, - Gurdaspur, tndet 
section 438, Criminal Procedure Code. 

‘The accused Allah Bakhsh has been.cor- 
victed and fined Rs.20 under section 219 
of the Punjab Municipal Act, 1911, On the 
finding that he kept in a building within. 
the limits of the Dera Baba Nanak 
Municipality raw hides which emitted 
offensive smells. Though the compleint 
as wellas the conviction was under sec- 
tion 219 the notice that had been isstted 
to the accused before filing the complaint 
purported to be under section 155, It 
is conceded that the accused could not 
be convicted under section 219 as it is 
not applicable 10 the facts ot the case 
andthe. notice issued. was not of the 
description provided by it. It is, however, 
urged on behalf of the Municipal Com: 
mittee that. the conviction can be altered 
to one under section 155. But the Com- 
mittee had no power, nor was it peces- 
sary to issue a notice under that section 

according to which the act of, keeping 
oftensive materals in a building or land 
renders the ownei or occupier, thereof ' 
liable to the punishment of a fine. Pur- 
ther, section 155 occurs under the heading 4 
‘Scavenging and House Scaveaging " ard 
15 intended "to impose On all ownérs or 
occupiers of Luildings ot lands within a 
Municipality the duty of keeping the 
same ina sanitary condition, on pain of 
fine. No notice is necessary as a con-: 
dition precedent for prosecuting those 
who violate ordinary rules of sanitation tut 
the section coatemplates only recent ard 
temporary breach of the rules and ‘the: 
person prosecuted thereunder can success- . 
fully plead that he had been using the 
premises for the putpose objected to for 
a long period, Theaccused in the pre- 
sent case isa Khoja by caste and states 
that he deals in taw hidesand kad been 
using the building in question for many 
years for storing the same therein. If this 
were true, section 155 would rot be ap- 
plicable. , ‘Tam, therefore, of: opinion that: 
the view “taken by the learned Sessions 
Judge is correct and the conviction and 
sentence are, accotdingly, set aside. 

. Conviction e sentence set asid? 


Lal 


Z.K. i 
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THANA ZALAJI SHET MARWADI V. HOP DHANA JAWHR]I; 


BOMBAY HIGH COURT. 
CIVIL APPEAL No. 60 OF 1921. 
September 20, 1922. 
Present ;—Mr. Justice Pratt and 
Mr. Justice Marten. 
SHANA ZALAJI SHET MARWADI- . 
APPELLANT : 
. Versus 
Tas SHOP “DHANA JAWHRJI"— 
RESPONDENT. 

Limitation: Act (I X of 1908), Sch. I, Art. 181, 
applicability of—Ctvil Procedure Code (Act V of 
1908), O. X X, r.r2 (1) (C)—Detvee directing pay- 
ment of mesne profts— Application for ascertain- 
ment of mesne profits-—Limitation. TX 

The Limitation Act does not apply to all appli- 
cations. The applications specifically described 
1n the third division of the First Schedule to the 
Limitation Act are all applications under the Civi] 
Procedure Code, and Art, 181 of the Schedule 
must also be similarly limited. Unless an appli- 
cation falls under some specific provsicn of the 
Civil Procedure Code, Art. 181 will not apply. [p. 
497, col. 2.] 

Case-Law discussed. 

A decree in a suit for possess on directed the 
defendant to give to the ‘plaintiff subsequent 
mesne profits under O. XX, r. 12 (1) (cof 
the Civil Procedure Code. More than three years 
after the date of the decree plaintiff applied for 
mesne port to be a£certaincd under O. XX, 
I. I2 (1) (c) : ' 

Held, that the applicatiou was not by way of 
execution but an application to the Court to pro? 
ceed from the stage of preliminary deciee to a 
final decree and was not governed by Art. 181 
or any other Article of Schedule I to the Limita- 
1 [P- 498, cols. 1 & 2.] A 

second appeal against the decision of the 
Disteict Judge, Thana. i 

Mr. S. Y. Abhyanker, for the Appel- 
lant. * 

Mr, G. S, Rao, for the Respondent. 


JUDGMENT. 


Pratt, J.—The only point that arises in. 


this appeal is one of limitation. On 


. the 16th June rors the plaintiff in this 


suit got a decree for possession and mesne 
profits since the institution of the suit. 


.As td mesne profits the actual words of 
- the 


decree were:—“And the defendant 
should give to the plaintiff the subse- 
quent mesne profits under O. XX, r. 12, 


(1) (c). This rule provides that the Court. 
my pass a decree directing ar inquiry 


as io rent and mesne profits from the 
institution of a suit. The decree was in 
effect a preliminary deeree directing an 


inquiry as to future mesne profits, ‘She 


decree was confirmed in appeal on the 
38 


30th November 1916 ard the plaintiff 
applied for execution as regards posses- 
sion of the immoveeble property on 6th 
June 1918. Subsequently he applied for 
mesne profits to be ascertained under the 
inquiry under O. XX, m 12 (1) (c) and 
this application was made op rst February 
7020. 

It is contended that this last appli- 
cation was barred under art. 181 of 
the Limitation Act as it was not made 
within three years of the time when the 
right to apply accrued 1.6, om 16th June 
1915 when the decree order was made. 
The short answer to this objection is, I 
think, that the application was not an 
epplication made tnder the Code of Civil 
Procedure nor was it an application in 
execution. There were conflicting dec- 
sions under.the old Code as to whether 
the mesne profits should be ascertained 
in a suit. or in execution proceedings, 
Thís point hos now been set at rest by 
O. XX, r, 12 (2) under which there is a 
preliminary decree directing an inquiry 
3s to mesne profits anda final decree in 
respect of the mesne profits after that 
inquiry, The application was not by way 
of execution but an application to the 
Court 1o prote:d from the stage of pre- 
liminary decree to a final decree. 

Moreover, the Code does not provide 
for suchan application. Order XX, r. 12 
(1) (c), provides that the Court should 
hold that inquiry and should pass a .final 
decree, There are no words such as those 
in O. XXXIV, r 5, sub rulez, under which 
a final decree for sale of the mortgage 
property cannot be made except on ap- 
plication made in that behalf by the 
plaintiff. | 
"The Limitation Act does not apply to` 
all applications. Tbe applications spccifi« 
cally described in the third division of the 
First Schedule of the Indian Limitation 
Act are all applications under the Civil 
Procedure Code and under those Art, 
i8r must be so limited, This has. been. 
expressly decided in this Court in the 
case of Balmanekbat v. Manekji Kavasji 
(1) where Sir M. R. Westropp, Kt., C, Ja 
said; " An examination cf ell the other 


(t) 7 B 223; 4 Ind. Dec. (N. 8.) 144. 


wx 
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Atticles in the Second Sehedule relating to 
‘applications’ that is to say, of the third 
division of that Schedule, shows thet the 
‘applications therein contemplated are stch 
“as are made under tke Civil Procedure 
Code. Hence it is- natura] to conclude 
that the applications referred to in Art. 
178 are applications ejusdem generis, 1. e., 
applications under the Code of Civil Pro- 
«Xedure.' This was followed in Calcutta 
High Court in Tiluck Singh v, Parsotein 


 Proshad (2) where it was held that an 


application under section 89 of the Trars- 
"fer of Property Act, to have a mortgage- 
decree for sale Made ebsolute was not 
governed by Art, 178, Schedule JI of 


- the Limitation Act, 1877. Thereis a more 


recent decision in Datio Atmaram v, 


. Shankar Datiairaya (3) where it was held 


7 


that. a: simr]ar application for decrce 
absolute for sale of mortgage charge being 


now governed by O. XXXIV, r. 5 ci 
Civil Procedure Code was subject to 
limitation under Art, 181 of tle 


. Limitation Act. Scott, C. J.,-expressly 


based his decision on the fact that since 
the transfer of certain sections of the 
Transfer ot Property Act to O, XXXIV 


of. the Code. of Civil. Procedure tke 
application was governed . was Art, 
IŜI. t l 


Mr. Abhyankar refers to a judgment of 
` this Court ‘in Bhagawan Ramji Marwedt 
`y. Ganu (4) where one -of the Judges cx- 

pressed his opinion that an application 
by plaintiff mortgagor for an order for 
sale under section & of the Transfer of 
Property Act would be governed by 
limitation tinder the Imitation Act, Fut 
this is only an obiter dictum, Parsons, J., 
. gaid that the application would not be 
“time-barred even if that Aiticle.were held 
“to apply. This case, therefore, is not an 


authority for: the proposition that Art; 


161 would apply to applications which are 


` not made. under the Code of Civil Pro- 


cedure, 
Lastly Mr. Abhyanka: refers to a recent 


. ease of Vasudev Vishnu Hasabnis v. Gopal 


(2) 22 Č. 924; 11 Ind. Dec. (N. 5.) 612. 

(3) 21 Ind, Cas. 318; 38 B. 32; 15 Bom. L, 
R. 841. 

(4).23 B. 644; 1 Bom. L. R. 136; 12 Ind. Dec, 


(9. 8.) 430. 
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rods - 


Parashrem .Kulkarnt (5), But there is 
nothing in that case. which assists his 
contention, Tere the plaintiff-mortgagor ' 
applied forfurtker time for tle payment 
of the mortgage-deLt and Skah, J., held 
that the application could not be con- 
sidered as an application in suit to extend 
time and then to execute the decree on 
such extended time, but must be treated 
as an application falling presumatly under 
O XXXIV, 1r.G end that teing so Art, 
181 applied. , 
Another case which illustrates the same 
point is Rahmat Karim v. Abdul Karim 
(6) where it was held that art. 181 did 


.not apply to an application made by a 


mortgagee fcr a supplementcl decree 
against the personal estate’ of .the mort- 
gagor:a$ it was an application made not 
turder the Code of Civil Procedure but — 
under section 9o of the 1ransfer of Pro- - 
perty Act. l 

I would 
this appeal with costs, 

Marten, J.—1 agree, Urder tke pre- 
amble of the Limitation Act it appears 


. that the Act is only intended to apply io 


‘certain applications.” Then when one 
turns to the third division of the. First 
Schedule of the Act, cne finds that the 
applications set out there under Arts. 
158 to 180 are what I will call specifc 
applications, that is:to say, applcaticns 
expressly provided lor undcr the Code. 
It has accordingly been held—ard if I 
‘may say so with respect, rightly so held—.- 
that Art. 181 which is in general terms 
only applies to applications ejusdem generis, 
In other words, one must find some specific 
provision-in the Code for the application 
in question. ; f 

Turning next to the order made by the 
Court of first instance. I agree with my ~ 
brother Pratt tlat it must be construed ' 
as a decree directing an inquiry as to 
mésne profits under O. XXI, f,.12 (I) 
(c) and directing the defendants to pay 
what should be found due on making such 
inquity, The order has not been’ drawn 
up in the proper fotni, bat in substance 


" that is what it amounts to. It should 


also be borne in mind that under the new 
(5) sr Ind. Cas. 9241 43 B. 689; 21 Bom. L. 
R. 68 : 


7 : 
(6). 34 C. 672; 6 C. I. J. 119; 11 C. W, N, 674, 


confirm the decree and dismiss  - 


- Voy») . 


.in the 
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Code there.is a substantial alteration made 
procedure. Under the Code of 
1882 the amount of mesne profits was to 
be determined in execution proceedings. 
But under the present Code mesne profits 
must be determined by the decree and 
not in execution proceedings. That being 
60, under *he present Code there is no 
express provision for any application to 
be made by any of the patties for an 


` inquiry orfor payment, It is really the 


duty of the Court to hold tke inquty, 
and one may compare it to a part-beard 
suit. That being so, it seems to me that 
there is no "application" here, within the 
meaning of Art. 181 ‘of the Indian 
Limitation Act. 

Iam not familiar with the procedure 


- actually adopted in the Mofussil Courts, 


4 


and, therefore I am unable to say whether 
the appellant's Counsel is correctin tell- 
inj the Court trat normally when an 
inquiry of this nature has been directed, 
it would be the duty of the Nazir or the 
Special Commissioner- appointed under 
decree to ask the Court to issue the 
necessary-summons, If that is to, then 
it «mphasises what I have elready point- 


ed out, that this matter is really in the, 


nature of a part-heard case, and is not 
an application by any of the parties to 
do any particular matter. 

Counsel for the appellant has argued 
that if we hold, as we do hold, that the 
application is, not barred by the Limita- 
tion Act, thn there is no limit of time 
whatever to taking prcceedings in a case 
like this, Whether that -is so under the 
Mofussi: procedure I do not know. But 
on the original side there is an express 
provision in the rules for what is to take 
place when an inquiry has been directed 
before the. Commissioner, namely, that it 
ig the duty .of one of the parties to take 
out a warrant before the Commissioner to 


. isa day and soon for hearing thein- | 


quiry. (See New Rule 393: old Rule 390). 
In substance that is the same procedure 
as- in the Chancery Division, where 
notmally it is the duty of a person 
having the conduct of the suit to 
take out a summons to proceed, when 
there has been a decree ordering an 
inquiry, On the original side delay 
ip provided for by tule 409 which is ag 


follows:;—''In any case in which no pro- 
ceedings have been taken in the office 
of the Commissioner for a period Of one 
year in any reference pending before 
him, he shail certify the same to the 
Prothonotary, and remoye the refer:nce 
from his file, and the reference shall not 
be restored without an order of the 
Ceurt ot a Judge.” Soit there i; any 
flaw, as to which I say nothing, in the 
Mofussil procedure that is a matter to 
ba provided tor by their rules, and it 
affords no reason why we should put a 
false construction on the Limitation 
Act, 

- As revards Vasudev Uishnt H asabitls 
v. Gopal Parashram Kulkarni (5) with 
which we are pressed, I need Only say 
that Mr, Justice Shah who gave judg- 
ment in that case is the seme learned 
Judge from whose order th’s present 
appeal under the Letters Patdnt is made. 


I regret we have not had the advantage 


of any judgment from him in the present | 
case, but I think it stands to reason 
that he would not have summarily dis- 
missed the present second appeal, ii he 
had thought the present suit in any way 
depended on bis decision in Vasudev 
Vishnu. Hasabnis v, Gopal - Parashram 
Kulkarni (5), That case, as my brother 
Pratt points out, has no application here, 
and I will draw attention to what Mr. 
Justice Heaton said at page 689*. “But 
even before the end of rgro, three years 
after the date fixed for payment, a final 
decree hid becomeimpossible, an applica- 
tio1 for a final decree having become tinic- 
barred to both parties." It is clear fo 
me that the existing authorities ale 
entirely opposed to the appellant's con- 
tention. I agree that this appeal must 
be d'smissed with costs. . 
Z. K. Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREES 
Nos. 297 TO 299 OF I921. 
June 13, 1922. : 
Presenj -—Mr, Justice Coutts and Mr, 
Jugtice Das, 
Musammat BRAG) OGNI~Drrenpant 
—~APPELLANT 
; Versus 
SAKHI MAHTON AND ANOTHER— 
PLAINTIFFS AND Musammat SONPI— 
DEFENDANT—RESPONDXNTS. ` 
Civil Procedure Code (Act V of 1908), O. II, 
y. 2, scope of—JDiffevent causes of action ——Sepa- 
gale suits. ; 
Order II, 1.2; Civil Procedure Code, requircs ibat 


every suit shall include the whole of the Claim” 


arising from the one and the same cause of action 
and not that every suit shall include every claim 
and every cause of action which the plaintiff 
may have against the defendant. Consequently 
if the cause of action in the subsequent svit 
is different from that in the first suit the 
subsequent suit is not barred. 


Second appeal against the decision of 
the Officiating District Judge, Shahabad, 
‘dated the 20th November 1920. < 
. Mr, Shiveshwar Dayal for Mr. G. C. Pai, 

for the Appellants. 

Mr. Kailashpati, for the Respondents. 


JUDGMENT. 

Das, J.—The only question in these 
appeals is whether the suits out of 
which these analogous appeals arise fall 
within the mischief contemplated by 
O. II, r.2 of the Civil Procedure Code. 
The learned Subordinate Judge in the 
Appellate Court has answetedthe question 


inthe negative. In my ‘opinion the view. 


taken by the learned -Subordinate Judge 
is right and ought to prevail. 

Now O. II, r. 2, Civil Procedure Code; 
requires that every suit shall include the 
whole of the claim arising from the one 
and the same cause of action and not 
that every suit shall include every claim 
and every cause of action which the 
plaintiff may have againstthe defendant. 
Consequentiy if the cause of action 
in the subsequent suit js different from 
that in the first suit, the subsequent suit 
"is not barred. The whole question for 
our investigation, therefore, is whether 
the cause of action in the subsequent 
Suits is the same as that in the first 
suits. Now the cause of action in the 
first suits was the reiusal of Musammat 


. register the documents which she 


‘ol the 


to 
had 
exectited in favour of the plaintiffs. That 
was the plaintiffs’ cause of action in 
the first mentioned suits. The cause of 
action in the present suits is the order 
passed by the Criminal Court under section 
146 of the Code of Criminal Procedure. In mv 
opinion, it isimpossible to say that there 
was any cause of action which wasin 
the plaintifis in the previous suits to ask 


Sonpi, the defendant in the action, 


"for possession of the disputed lard. In 


the first place, sirce we must accept 
the allegation made by the plaintiffs in 
the plaint to be correct, the plaintiffs - 
were not entitled to ask for possession 
disputed land at the time when. 
they instituted theirsuits for compulsory 
registration of the rekan deeds. In the 
second - place, the o1der by the Criminal 


. Court under section 146 of the: Code of: 


Criminal Procedure cieaily gave the plaint- 


-iffs a fresh cause of action. In my opinion, 


it is impossible to say that the cause 
of actionin the present suits is the same 
as that in the first mentioncd suits, 


I would dismiss these appeals with. 
costs. 

Coutts, J.—I agree. 

N. H, Appeals dismissed, 


—— Maman, AATA 
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BOMBAY HIGH COURT. . 
First Civit, APPEAL NO. 243 OF 1921. 
; Jebruary 9, 1923. 
Pr.seni:—Sgir Norman Macleod, Kr., Chief, 
Justice, and Mr. Justice Crump. 


. CHHOTABHAI HIRACHAND-— PLAINTIFPF . 


— APPELLANT 
versus 
MAGANABHAI NAGINBHAI— 
DEFENDANT No. I--RESPONDENT. B 
Specific Relief Act (I of 1877), $» 14-— Agreement. 
to sell— Burden subsequently imposed on property— 
Specific performance with | compensation—Compen- 
sation, assessment of. < M 
Plaintiff agreed to purchase certain property. 
from defendant but before the sale-decd could 
be executed defendant's brothers wicow obtained 
a decice for maintenance against the defendant’ 
chatging the propetty in dispute with the paye. 
meni of maintenance. .In a suit by the plaintiff, , 
for sptcific performance of the agiccmicut of Sale | 


Vol If]... 


INDIAN CASH 


1 


got 


CHHOTASHAL-HIGACHAND.v, MAGANABMAI XAGINBN AT; 


Held, (1) that the plaintiff was entitled to ccm- 
pensation for the burden which had been imposed 
“upon the property which he had contracted to 
buy ow ng to the decree passed in favour of the 
widow, and that he.was entitled to be indemnificd 
against any claim the widow may make against 
him for maintenance; 

(2) that the compensation should take the form 
of a sum of money to be deducted from the price 
to be paid by, the plaintiff sufficient to purchase 
an anuulty equal to the amount of annual main- 
tenance awarded to the widow. NG : 

First appeal against the decision o 
the Additionil First Class Subordinate 
Judge at Surat, in Suit No. .146 of 
1020: ` ' ` 


^. Mr. G.N. Thakor (with him Mr,-R. J. 
T'hakor), for the Appel'ant. 
Mr. M. B. Dave, for the Respondert. 
- JUDGMENT. On the 22nd January 1918 
the plaintiff entered into an agreement 
with the first defendant to buy certain 
property. Rs.201 were paid as earnest- 
money and the sale-deed was to be exe- 
cuted within two months. Owing to 
various circumstances, which it js not 
necessary to mention in detail, tke time 
. for the execution of the stle-deed was ex- 


tendéd. Meanwhile, the widow of tke first’ 


‘defendant’s brother filed a suitto estab- 
lish her right to ma‘ntenance against the 
first defeüdant and her step-sot. ard 
obtained an injunction in that su't aga‘nst 
- the first defendant abso'utely restrain ng 
him from selling the suit property 1o tle 
plaintiff. Eventually, it. was cecided in 
that sult that the widow hed the richt 
to maintenance against her step-son end 
her husband's brother and the main- 
tenance was made a charge on the im- 
moveeble property. The result was that, 
when the plaintiff called upon the first 
dafendant to execute the sale-deed in Tes- 
pect of the suit property, it was charrcd 
with the maintenance ‘in favour of tke 
widow. The widow was originaliv a party 
to this suit filed by the’ plaintiff for 
s»ecific performance, but deferdant No. I 
thought that she was not a necessary 
party and she was ordered to be struck 
off, for what reasons we do rot know, 
But although the second defendant, the 
widow, was struck off certain issues were 
raised on the question (r) whether plaint- 
iff entered into the plaint agreetent 
with notice ‘of- theif widow's right, (2) 
whether the plaintiff purchased the pro- 


I 


perty subject to the widow's right, and 
(3) whether the plaintiffs claim fer 
spec fic performance was with a variation, 
The learned Subordinate Judge. found 
that the plaintiff had notice of Bai Ratan's 
right when he entered into the agreement, 
and that he purchased the property 
subject to Ratan’s right. He passed a 
decree for the plaintiff ordering defendant 
No. r to pass the sale-deed ot the suit 
property to the plaintiff and glve him 
possession thereof, the first defendant 
being entitled to the money deposited by 
the plaintiff in that Cotrt. Tke result 
of that decrée would be that the plaint- 


-if took the property subject to the 


burden of the charge in favour of the 
widow, while the first defendant would 
be entirely free from any liability to main- 
tain her. 

We cannot agree with the learned 
Judge's conclusion that the plaintiff en. 
tered into the agreement for the pur- 
chase of property subject to  Ratan's 
rigLt of maintenance. Even if he knew 
that Rai Ratan hada claim against the 
first defendant for maintenance, there 
would be nothing in that fact to put 
the plaintif on notice that there was an 
incumbrance on the suit property, and 
even if the first defendant sold it e fro- 
perty he would still Fe liable to maintain 
tle widow cf his brother out of the sale- 
proceeds, which would, in spite of the sale, 
retain the character of ancestral property. 
It seems to us that this case now comes 
within section 14 of the Specific Relief 
Act, and that the plaintiff is entitled to 
compensation for ibe burden, which is 
imposed upon the property he contracted 
to buy owing to the decree passed tn 
favour of the widow. What the amount 
of compensation would be must be de- 
cided by the Trial Court. The pla'ntiit 
is entitled to be indemnified against any 
claim ihe widow may make against: him 
for maintenarce, and the compensation in 
the ordinary course would take the form 
of a stim of money sufficient to purchase 
an annuity equal to the amount of annval 
maintenance awarded to her. 

The avpeal must be allowed and direc- 
tions Pshould be given that the first de- 
fendant canaot be naid the «mctnt de- 
posited by the plaintiff ing Court, The 


- 


pos | 
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lower Court is to: decide what sum should : 


be set apart out of that money in order 
‘to compensate the plaintif for the burden 
that is cast upon him of satisfying the 
` ‘charge on the property in favour of tke 
‘widow, | l 

Appellant is entitled to h's cost, 

Z. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 
FIRST CIVIL APPEAL No. 201 OF I921. 
Match 28, 10922. 

Preseni:—Mr. Justice Walsh and 
a . Mr, Justice Stuart, 
. GAJADHAR —APPLICANT— APPELLANT 
: versis 
MEGHA AND ANOTHER—OPPOSITIE - 
PARTIES—RESPONDENTS. .. 
Succession (Property Protection) Act (XIX 
‘of 1841), s. 18— Appeal. i 
^ No appeal lies under the provisions of secticn 
r8 of the Succession (Property Protecticn) Act 
from the decision of a District Judge. 
. First appeal from an order of the 
~ Distries Judge, Allahabad, dated the 
18th of November 1921. 
' Pandit K. N. Laghate, for the 
lant. . . 
Munshi Shiva Prasad Sinha (with him 
Munshi Jang Bahadur Lal), for the Respond- 
ent. f ; . 
. JUDGMENT.—'he learred Counsel for 
ihe respondents takes a preliminary 
‘objection that no appeal lies under the 
provisions of section I8 of Act XIX of 
I841, ‘This objection must prevail. The 
appeal is dismissed with costs. 


J. P, es 
Appeal dismissed, — 


Appel- 
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BOMBAY HIGH COURT. _ 

SECOND CIVIL A PPEAL No, 653 OF 1921, 

November 10, 1922. 
Preseni:— Mr. Justice Marten and | 
Mr, Justice Fawcett. 
KRISHNALAL CHUNILAIL MAJUMDAR 
(O—PLAINTIFF—APPELLANT 
. veYSUS Bee 
DAIRAJLAL NAVNITLAL JHDVERI 
DErENDANT— RESPONDENT. 
' Landlord and tenanl—Rent— Abatement, | uni- ` 
form and constant— Presumplion— Apportionment 
of abatement. i 2. Be 

A Court is always anxious to find a legal origin 
for acts when it finds that they have been consiste, 
ently spread or exercised over a long series of years, 
[p. 503, col, 1.] 

Where itis found that there has been a constant . 
and uniform deduction from the rent of certain 
holdings on the ground of loss of pasturage, the 
Court may presume a legal origin for the deduce 
tion. In such a case there is nothing illegal on 
splitting up the holdings for the landlord and the 
tenant to agree to an apportionment of the dcduc- 
tion to differcnt holdings: [p. 503, col. 2.] 

Second appeal against the decision of th 
Actinz ` District Judge, Broach, in Appeal 
No, 43 of 1917. 

Mr. G. N. Thakor (with him Mr. R. J, 
Thakor), forthe Appellant.- ; : 
Mr. H. V. Dwatía, for the Respondent. ` 
. SUDGMENT.—The point on this appeal 
is whether the defendant is. entitled as 
of right to deduct Rs. 3 from his assess- 
ment payable to the plaintiff $namdar, 
The lower Appellate Court difiering from - 
the Judge of first instance has found that 
the abatement claimed by the defendant . 
has not been fluctuating but was uniform 
throughout, and that it has been uni- 
fornly allowed every year 'sirce 1868, 
that is, for a period of 53 years, and 
that it is not a deduction allowed tothe 
old khatedars personally, tut is allowed to — 

particular holdings. 

Mr. Divatia has put before us very 
cleatly the material facts, and it will be 
found that looking at the material exe 
hibits for the years 1867, 10c6.and 1908; 
viz, Exhibits 125, 122 and 128, there was 


‘a consistent déduction of Rs. 8 in respect 


of the suitand other lands. Further, it is 
described as a deduction in respect of loss 
of pasturage, We thus get a  cohstant 
deduction for some 41 years on this alleg. 
ed ground, and after his lapse of time, no 
explanation is forthcoming from the inam- 


dars as to why it has been allowed, apari 


LE 
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from the ground stated 
themsel ves. 

Stopping there one would think that 
that would be a good reason for infer- 
ring a legal origin to that consistent de: 
duction, for, as the learned Judge has 
pointed out, the Courtis always anxious 
to find a legal origin for acts, when it 
finds that they have been consistently 


in the receipts 


spread of exercised over a long series of. 


years. 

Then when we come.to 1908, a change 
comes over the scene, because some ofthe 
original lands were then parted with by the 
khatedars, Accordingly we get the area 
of the lard reduced first of all from 52 
bighas of land, to say 32 bighas of land 
and the deduction comes down to 
‘Rs. 6. Similarly, if we look at 
Exhibits 129 and 99 for the years 1910 
and 1011, we find the deductions are of 
Rs, 6 only, 

In 1012 there was a formaltransfer to 
the defendant of the suit land which in 
fact he had purchasedin 1905, and then 
we find that there is a remission made 
to him of Rs, 4-5-0. That wes the Sambat 
year I968,ahd the point made by the 
appellant is thatthe deduction allowed for 
` that year was not Rs. 4-5-0 tut only 
"Rs. 3. However, there is anotker book 
for that year or another zccount for 


that year, Exhibit 149, which skows the. 


remission as teinz Rs.4-5-0. ‘hen when 
we come to 1913, we find Rs. 4-5-0 is in 
fact deducted in Exhibit roo so I am 
disposed to think that there is some 
mistake about Exhibit 9r. The probabi- 
lities are that Exhibit 149 is correct. 

Next we find thatin rors—thatis an 
important date—the two inamdars came 
to a partition, and the suit Survey Num- 
bers-19 and 33 fell to the share of tke 
plaintiff, and Survey No. 102 to the share 
of Motilal. Further, on that occasion a 
document, Exhibit 97, was prepared of a 
formal nature, in which the deductions are 
shown. They are shown no doubt not in 
respect of particular fields but as against 
the names of the Rhatedars. I think that 
makes no substantial difference, As re- 
gards the khatedars in question, we find 
the total allowance of Rs. 4-5-0 of, which 
Rs, 3 is apportioned to the plaintiff ‘and 
Rs, 1-5-0 is apportioned to. Motilal, 
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Accerdingly in effect we get this that 
landlords partitioning property amongst 
themselves are admitting that there is a 


certain dednctionin respect of the rents, 


otherwise payable to them. We further 
find that this .particular deduction bas 
been agreed to by the defendant, and 
that in 1915 (Exhibit 16) the amount of 
Rs. I4-2-11 was paid by the -defendant, 
which paymentis on the assumptiou that 
Rs. 3 was to be deducted. Itis now said 
that the balance of Rs. 3 wes carried 
forward in the pla‘ntiff’saccounts, and that, 
therefore, this receipt should be disregard- 
ed. 'That argument seems to me to be 
one which is not well-founded. The de- 
fendant is naturally entitled to rely on the 
oe which he obtained from the tnam- 
ay, 

On those facts, what error of law has 
tte learned Judge made in arriving at 
the conclusion which he has made. In the 
first place, I donot tlink it can be 
siid that there is no evidence here to 
warrant the learned Judge in erriving at 
the decision which ke cid. As I have 
already pointed out, down to 1908 weget 
long uniform decucticn of Rs. 8. Then 
‘as regards the later years, I personally 
consider that it wes open to tle learned 
Judge on the evicence to attive at the 
decision which he did, In effect tke 
decisionamcunteqd to this. He finds a 
deduction not in respect of all the 
lands tut in. respect of certain parti- 
cular lends, and then when those per- 
‘ticular lands are split up the find 
the parties agreed to apportion this 
deduction amongst the lands, giving 
at pny rate a specific sum fo the suit 
lands. What is wrong in that? If 
I may make tbe matter clear, sup- 
possing there was a _ decuction in 
respect of ten particular holdings down 
to roro. of say Rs. 10, and then 
some of these holdings are split up, 
what is there illegal in the landlord 
and tenant agreeing to apportion this 
deduction in respect of three of the told 
ines at a particular sum? What would 
be the result if a law sut were 
brought to have this deduction appor- 
tioned ? The argument presented to 
us is really ths that because this 
apportionment is not made for 60 
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years, there is no evidente of user 


ot custom, In My op‘nion that argu-. 


ment is not well-founded. Until: 1908 
er thereabout it had never- -become 


necessary to apportion: the- deduction. 


Rs 8, i 


‘of p - 
I accodingly think that: nothing has 


been showa here which would lead 
m? to the conclusion that the learn- 
ed Judge has committed any such 


error .either of law of otherwise, as 
would justify us in second appeal in 
XYeveldbz or altering the "decision which 
he his arrived at. i 
I would, therefore, dismiss the ap- 
peal with costs. 

Appeal dismissed, 

Z, K. 


MADARS HIGH COURT, 
FULL BENCH. ; 


LETTERS PATENT APPEALS NOS, 10, II AND 


I2 OF 1922. 
October 2 5, 1023. 
Preseniz—Sir Walter Schwabe, KT., 
^ Cnief Justice, Mr, Justice 
Coutts-Trotterand Mr, Justice: 
| ; Ra mesani, 
VENKATARAMA AIYAR-APPELLANT 
Versus 
A. V. RANGIYAN CHETTY AND OTHERS 
— RESPONDENTS, 


: Transfer of Property Act (IV of 1882), 5. 52—* 


Lis. pendens, doctrine of, applicability of—ALort- 
gaze deeree—Subsequent decree for simatutenance-— 
Purchaser in execitlion of tater decree, whether 
entitled 10 vedzem purchaser 3% execullon. of cartier 
decree. 

The principle that the right of a second niit. 
gagee to T dcem the first mortgage is not extingu- 
ished by proceedings in asuit on thy first mortgage 
to which the second mortgagce is not a party is 
inapplicable to a, case where the second. mortgave 

"id not exist e ther at the time of the suit or at 
the date of the deeyce of even at the time of the 
sale in execution of the decree. [p. 505, cols. 1 &2.] 

Malla Veetit Seethi. v. Achuthan Nair, 9 Ind, 
Cas, 513; 21 M. L. J. 213; (1911) x M, W, N. 1654 
9 M, L T. 431 (F. BJ: referred to. 

In a sut for maintenance by a Hindu widow, 
a mottgagee decree -holder against the family prop- 
erties was Jmpleaded as a party. ‘he widow 
cbta ned a decree for maintenance which was made 
a'ehatge on the interests in the properties of the 

mottgagot subject to the lein claimed by the motte 


~ 
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Sagee detree-holder. In execution cf the sorte 
gage decree, the properties were brorght to sale 
and purchased by, and delivery of possessicn made 
to, the décree-holder. ln execution of the decree 
for maintenance the same property was again 
suld and the aucton-purchaser therein contcnded 
in executlon proceedings that bis purchase was 
valid subject to the mortgage which he claimed - 
to be ent tled to redeem : 

Held, (3) that the charge Created by the main- 
tenance decree came into existence only on the 
date of the decree and not earlicr and the mere | 
fact that the widow was not impleaded i» the sale 
proceedings in exeention of the mortgege decree 
did not give her or the purchaser in exeention of 
her deCree any right to redeem the mortgage; 
[p. 505, col. r.) 

(2) that the rights of the mortgagee decree- 
holder having been esptersly savid ty the main- 
tenante dccree, the doctrine of lis pendens did rot 
affect the rights of the mortgagce!n the Casc sa asto 
prevent him irom proceeding in exe Cution ¢gainst 
the property, metely because the maintcnance 
decree gave a Charge to the widow on the interest 
of the nofigagor. [p. 505, col. 2.] 

Kunhi Umah vy. Ahmed, v4 M. 401; x M. L. J. 
475; 5 Ind. Dec. (N. S.) 343 ind Pose Thimmanna 
Bhutta v. Krishna Tantri, 29 M. 508; 16 M, L. J: 
413, referred to. . 

Letters Patent Appeal acainst an order 
and judzment of’ the High Court in C, 
M. A. No. II of 192% preferred against 
that of the District Court, Trichi- 
nopoly, dated the 25th November 1920, 
in E. A. No. 408 of 1020, in O. S. 
No. 1 of 1889. 

Mr. K. V. Krishnaswami Iyer, for the 
Appellant in all the appeals. 

Mr, K. R. Rangasami Iyengar, for tke 


| Rospondent in L. P. A. No. Io. i 


Mr. T. V. Muthu Krishnter, for the. 
Respondent in L. P. A. No. IT, 

Mr. C. V. Ananta Krishnier, for the 
Respondent in L. P. A. No. 12. 

JUDGMENT. —On 6th October 1688 a 
suit (O. S. No. 1 of 1689) was filed 
by a Hindu widow for maintenance, 
As to one of the defendants (r4th) im- 
pleaded in that suit, she alleged that he 
held a mortgage over a portion of the 
property sougbt tobecharged with the main- 
tenance and that the said mortgage Was 
obtainedíraudulent!y and without considera- 


tion, was not for family benefit and could 


not affect her right to charge the main- 
tenance on the mortgaged property. The 
tath defendant pleaded that he held 1wo 
hypothecation bonds fromthe Ist defend- 
ant and that he had sued on the latter . 
in O. S. No. 16 of 1857, and_ obtained 


a decfee (on e8th. September 1887), 


M 
= 
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The D'strict Judge found that the 
plaintiff had no cause of action against 
the r4th defendant. He gavea decree for 
Maintenance which was made a charge 
against the tnteresis of defendants Nos. x 
and 2 i the plaint properties Subject to 
the lien claimed by the rath defendant 
among others (22nd September 1860). 

Meanwhile in  execulian of O. S. 
No. r6 of r887 the mortgaged property 
was so'd on 28th November 1889 and the- 
decree-holder purchased it and obtained 
delivery on 28th December 1°89. The 
respondents before us are his assignees. 


In execution of the maintenance 
‘decree the same property was sold 
on roth March Igzo and the purchaser 
Obtained delivery on roth July 1920. 
He is the appellant before us. 
Objection was made by the respondents 
to the deliverv and the matter eame 
up fo this Court under section 47, 
Civil Procedure Code, in C M, A. 
No, Ir of 1921. The two learned Jvdees 
who heard it having differed, the 
' appeal was dimisssed under section 68, 
Civil Procedure Code. Hence this Letters 
Patent Appeal. 


The appellant, while conceding that his 
purchise was subject to the mortgere of 
the r4th defendant in O. S. No. 1 
of 1889,claims that he can irnore the 
gale in execution of O. S. No. 16 of 
1887 and contends that his purchase ‘s 
va'id subject to the mortgage which he is 
entitled to redeem. This contention is 
raised in two forms:— i 

That the  decree-holder in O. 
S. No. x of 1889 was in the position of 
a second mortcagee .and. that the first 
mofigage^ not having impleaded hef in 
the site proceedines of O. S. 16 of 
1887, he is still liable to Þe redeemed hy 
the second mortgagee or by the appellant 
who is subrogated to tre second moft- 
ga"ee's rights. It is true that, when a 
first mortgagee sues on his mortgage 
without making the second mortgagee a 
pitty, brings the property to sale and 
purchases it in execution, the tight of 
the second mortgagee to tedeemithe first 
mortgage is not extineuished by the p o- 
ceedings in such a suit fo which he was 


not a party. Mulla Veelll Segahi 9; 
Achuthan Natr.(3). But the prirciple can- 
not apply in tkis ces? as the so called 
second morteage did rot exist either at 
the time of the suit or decree (O. S. 
No. 16 of 1887) or even at the time 
of tre salein execution of tre Cecree, 
The charge granted by the maintenance 
decree in O. S. No. 1 of 1889 came 
into existence onlv at the date cf the 


decree and not earlier. The charge can 


be made use of as jf it existed at the 
date of the plaint only by the prirciple 
of ‘lis pendens, This leads to ike next 
contention. 

(2) By the doctrine of lis pendens, the 
T4th defendant in O. No. 1 cf 
1859 was protibited from cecling with tLe 
property for selling itin execution: 
Kunht Umah v. Ahmed (2), which yas 
the subject of the maintenance suit 
[Dose Thimmanna Bhutta v. Krishna 
Tantri (3)]. so as to affect the rickts of 
tke plaintiff under the decree therein. 
The appellant contends that tle sale in 
execution of O. S. No, 16 of i885, 
if vphe!d, will so affect the p'aintifi's 


rights under the decree ir O. S. 
No. 1 of 1889. This contenticn carrot le 
accepted. In O. S. No, 1 1809 it 


was held thet the phintiff Fad ro corse 
of action against the 14th defendant, that 
his mortgage was perfectly valid end the 
cLatve given to the plaintiff wes st bject 
to hi: rights. The decree used the word 
ien? tut as the jirdgmen* made no 
distinction between tre mortgrge rnd 
the decree (which wrs also known to 
the Court) obvicusly all the rights of 
the 14th defendant ünéer his decree were 
intended to be saved, This is the natural 
and proper construction of the decrte 
in the light of the firdinesin the judg- 
ment and the pleadines. That be'ng so, 
it cannot be seid that the sale in execu- 
tion of O. S. No. 16 of 1887 affects 
the rights of the plaintiff in 0, S. 
No. 1 of 1889 under the decree which saved 
the rights cf the decree-holder in O. $S. 
No, 16 of 1887, The consideration that 


(1) o Ind. Cas. 513; 21 M. L. J. 213; 
IM.W.N.165; OM. I. T. 43: (FAB), 

Q) 14 M. gor; Y 3L Le J. pu; 5 Ind. Dee, 
(N.S) 343. 

(3) 29 M. 508] 16 M, Ie J. 413. 


(for T) 
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the effect of this conclusion is to make 
the lien obtained by the decree-holder in 
O. S. No. x of 1889 illusory so far 
as the property niortgaged io rath de- 
fendint was concerned, cannot affect the 
coastruction of the decree which expressly 
saved the fights of the 14th defendant 
and caunot, by tmplicatlot, adversely 
affect su:h rights simply because it pur- 
ported to give a charge to the plaintiff 
„onthe interests of defendants Nos. r and 
2 which had ceased to exist. 
The appeal is dismissed with costs. 
Letters Patent Appeals. Nos. ir and. 12 
follow. and ate dismissed. Letters 
Patent Appeal No, 12 with costs, 
V. N. yV, 


w 


Appeals. dismissed. 


BOMBAY HIGH COURT, 
SECOND CIVIL APPEAL No. 716 OF I92I. 
November 15, 1922. 
Presenji:— Mr. Justice Marten and 
Mt. Justice Fawcett. - 
KASHINATH GYANOBA KIKLE— 
APPELLANT 
: "^ versus 
GANESH SITARAM KULKARNI 
AND ANOTHER—RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 142, 
- 144—-Possession and dispossesston— Adverse posscs- 
sion—JBurden of | prvoof—Limitation— Partition — 
Swil to recovery excess area. Smt 
Where a plaintiff’s case is bascd om, the alle- 
gation that he is the owner of the land in dispute, 
and wasin possession of it till he was dispossersed 
by the defendant, it is incumbent on him, under 
Art. 142 of Schedule I to the Limitation Act, 
to prove that he has been in possession of the land 
w thin twelve years of the suit, When he comes 
to prove such possession his paper tiile would 
come to his ad with greater or less force accord- 
ing to the circumstances establisicd in evidence. 
If, on the other hand, the suit comes under Art. 
144 of Schedule I to the Limitation Act, it is for 
ihe defendant to establish adverse possession as 
against the plaintiff. [p. 507, col. 1. 
Faki Abdulla v. Babaji Gungaji, 14 B. 458; 7 
-Ind. D c. (N. $.) 767, Tarubai v. Venkatrao, 27 
B..43 at p. 66; 4 Bom. L. R. 721, Rani Hemania 
Kumari Debi v. Maharaja: Jagadindra Nath 
Roy, 8 .Bom. I. R. 400; 10 C. W, N, 630; 3 A. 
I« J. 363; 1 M, LOT. .135; 16 M, L. J/272 (P.C) 
followed. LM | 


. Rajkumar Roy v. Gobind Chunder Roy, 19 Qi 
660; I9 I, A. 140; 6 Sar P. C, J. 140; 9 Ind. Dec. 
(N. s.) 883 (P. C.), distinguished. 

Plaintiff and defendant agreed to divide a ter- 
tain Survey Number in equal moieties, and after 
the division each obtained possession of the area 
allotted to bim. More than twelve yeais after 
the division it was discovered that defendant was 
in possession of a larger area than the plaintiff. 
The latter thereupon brought a suit to.recover: 
the excess on the allegation that he had been 
in possessicn of it but had been dispossessed froni 
it by the defendant four years prior to the suit; 
' Held, that it was incumbent on the plaintiff to 
prove that he had been in possession of the area 
Claimed by him within twelve years of the suit. 
[p. 509, col. 1.J, p^ 

Second appeal against 
of the Assistant Judge, 
Appeal No. 151 of 1920. 

Mr. K.N. Koyaji, for the Appellant. 

Messrs. S. Y. Abhyankey and G. S; 
Mulgaonkar, for the Respondents. 

| JUDGMENT. | 

Marten, J.—The plaintiff'8 cose is based 
on the allegation in Lis plaint that he 
is the owner of tke land-in d'spute, . 
and in possession of the same till dis- 
possessed by the defendants about [four 
years a o. That being so, it isincumbent 
on him under Art, 142 of tbe Limitation . 
Act to prove that he has been in possess-on 
of the property within twelve years frem 
the suit. Accordingly as teld in Faki 


the decision 
Satara, , in 


` Abdulla v, Babaji Gangajt (1) and Tarubar 


v. VenRalrao (:) he must prove that posses- 
sion, and cannot rely merely on his paper- 
title, If on the other harid the suit comes 
under Art. 144, then it is for the de- 
fendants to establish advefse possession 
as against the plaintiff. This is roughly 
speaking the effect of those .two 
decisions. 

Now in the present case, as far as 
the paper-titles go: it, would appear 
that the plaintiff on the one hand and 
the defeudints on.the other hand were 
to devide Survey No. 58, which is now 
Survey No, 62 and consists of 24 acres 10 
gunthas, into equal moieties of 12 aces 
and 5 gunihas each. „But it is plain that 
in 1915 when a survey party came to 
measure the fields, it wes found 
that the defendants were in actral 
possession of more than one moiety of 


(i) 14 B. 458; 7 Ind. Dec. (x. $.) 767. 
(2 27 B.43atp: 05; 4 Bom. Le R. 7214 


- -is that it is 


* 
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the land, viz., about one acre and rogun 
thas in excess of the moiety sown under 
the paper-title. The findings of the 


lower Appellate Court are: “It seems 


clear ‘that either the number was not 
correctly divided into halves at the ori- 
ginal pirtition, or that at some” sub- 
sequent period encroachments were made 
by the occupants of the northern (def end- 


ants’) shares but there is no evidence ' 


at all to show: dt what period the discre- 
pancy in area between the  title-deeds 
and the actual occupation crept in. In 


order tosucced plaintiff must prove that 


the discrepancy arose within the last 
twelve years and this he has falled to do 
indeed all the probabilites in the case 
point to the presumption that the 
"discrepancy is of long standing.” 

The main argument of the appellant 
incumbent upon us to 
presume that possession went with the 
papertitle, and that it continued with 
it down to 1915 in the absence of evi- 
dence to the .conttary. But if fhis pro- 
position was accepted witkout any quali 
fication, it would seem to negative- the 
propositions which areclearly laid down 
in Faki Abdulla v. Babaji  Gangaji 
(i) and Tarubat v. Venkatrao (2). It 
would only be necessary, if that argu- 
ment was correct, for the plaintiff to 
prove his papet-title, and then ask the 
Court to presume possession as from the 
date of that  piper-title, and further 
. thit possesssion continued down to the 
material date. If so, there would be no 
substantial difference between Arts. 142 
and 144. On the other hand, their Lord- 
. ships of the Privy Council he ve pointed out 
in Rant Hemania Kumari Debiv. Maharaja 
Jagadindra Nath Roy (3) that when the 
plaintiff comes to prove his possession 
under Art. 142 his papertitle 
comes to his aid with greater or less 
force according to the circumstances 
established im evidence. That proposi- 
tion I respectfully accept, Lut it seems 
to me tobe far removed from an abso- 
lute presumption that possession always 
follows the paper-title. 


(3) 8 Bom. I. R. 400; 10 C. W. N, 630; 3 
QC 
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_, Similarly in one other case which was 
relied on by the appellant viz., Rajku- 
mar Roy v. Gobind Churder Roy (4) in 
support of the propcsition that the 
legal presumption is that possession follows 
thetitle, there was a very material differ- 
ence between the facts of that case 
and the facts of the present. In Raj- 
kumar Roy v. Gobind Chunder Roy (4) 
it was clear that the plaintiff or his 
predecessors had obtained physical pos- 
seSsion in 1857, Accordingly the decision 
of the Board amounted to this that 
there was a presumption that thet posses- 
sion continued with the title down to 
the material date. There again I quite 
appreciate that proposition. If once you 
could find it definitely established kere 
that the plaintiff or his predecessors-in- 
title had obtained physical possessicn of 
the disputed land, I agree that one would 
infer that that possession continued 
until it was shown to have ceased. 

But that is not the only distinction 
between the present case and Rajkumar 
Roy v. Gobind Chunder Roy (4). After tke 
. datein 1857 when the land was skoun to 
have been taken possession of by the 
plaintif in that case, it appears to have 
become largely suk-merfed, and at other 
times portions of it were wild jungle 
land. J‘urther there were peculiar cifcum- 
stances connected with the fact of establish- 
ing possession 0n the one side or the other, 
and under the circumstarces of tke case 
the Court held there was no reliable 
evidence to prove possession eitLer tle 
one way or the other in tke later years. 
But in the present case we have the 
parties enjoying two portions of one 
field and cultivating ther land side by 
side, and the fact as to who was in phy- 
sical posSession of any particular portion 
of the land must have been within the 
clear knowledge of both parties. 

It is clear that in 1915 when the mea- 
suring party came, the parties were in 
possession of unequal shares and per- 
sonaly I think that that fact cannot 
be  iznored in  consdering whether 

the plaintiff has satisfied the 
of proof as to possession in the 


169 C. 660; 19 I. A. 140; 6 


4) (x. $.) 883 (P. C.). 


Sar. P, C; Ji 
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present case. I further think that an 
iispection of the plan of this property 
affords some possible clue to the divis'on 
which was found to b? in existence in 
1015, It is an irregular four-sided plot 
. € land, and if one takes what I will call 
the top portion and the bottom portion 
it will be sen that the actual division 
ajopted divided those boundaries, viz., 
the top boundary and the bottom Lound- 
ary of the whole Survey Numb'r very 
newly into two equal portions, and that 
whatis alleged to bethe true division line 
does not appeir to b? so as far. as those 
top and bottom boundaries are concerned; 
therefore, as far as merely the eye is con- 
cerned th: pirties may easily have accept- 
el this part/cular divislon either for the 
sake of convenience .or even possib'y Ly 
‘mistake, It is only when one sees tlhe 
physical configutaton of the right hand 
half and the left hind ha'f of tke lind, 
thit oae re.1zes that the mode of division 
actually found in r9rs resulted in the one 
half getting a larger area of land. How- 
ever, that is largely guess work b-sed on 
tie plan, and not having seen the pro- 
perty I only mention it as being & possitle 
clue to the actual facts. Personally I 
entirely agree with the learned Appellate 
Judge that al the probabilities in the 
vase point to the presumption that the 
discrepa icy is of long standin}. I think 
the prob bilities are that but for the 
measuring party both pirties- would Fave 
rénainel quite happily in possession of 
the lind waich they were actually in pos- 
assion of in 1915. 4 

Ta‘cing all the facts of this pirticular 
cass into consideration, and after giving 
due weight to the pap.r-title, I am of 
opinióa that the plaintiff has nut satisfied 
the burdeti of proof which lies on him to 
prove his possession of the dispute] land 
withia twelve years of the suit, and that 
coisequently his suit was fightly dis. 
misselby the learned J uige. 


Under thes2 circumstances it is unnecess- 
ary for me'to, consider the appellant's 
.GCcond point, which was based on the 
question-of adverse possession, and on the 
allezation that the defendanís not having 
intentionally taken possession of the land 
in dispute, it-could not be adverse posses» 
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sion within the meaning of. Art, r44 of 
the Limitation Act. , 

In my judement, tle appeal should be 
dismissed with costs. Only one set of 
costs allowed. 

Fawcett, J.—I do not think that the 
decision of the lower Appellate Court is 
shown to be erroneots cn the facts of 
ihis ca:e, The main contention of the 
appellant's Preader is that the Court 
should presume that the plaintiff having 
the title also had p:ssession. No doubt 


- there are cases where such a presumption 


Can properly be made. One is that of 
jun le or waste lind whete there is either 
no proof of or very title proof of acts of 
ownership having been exercised on either 
side. Another case is wbeie the evidence 
as to such acts of owaership is very nearly 
equal, 
The cise relied upen ly Mr. Kovajee in 
Rajrumar Roy v. Govind Chander Roy 
(4)is one of the former class of cases, 
and as pointed ont in the judgment of 
their Lordships, the condition of the land 
wassuch as to create great difficulty in 
the proof of possession, Also in that case 
there was an admitted possession of the 
plaintiff in 1857. It is, therefore, a very 
different cise iTom the .presni. And in 
the case at Rini Hemana Kumari Debt 
v. Maharaja Jagadindra Nath Roy 
(3) their Lordships were care- 
ful to say that this presumption came to 
tne ailof tne plaintuf with greater or 
less force according to the circu mstances 
estab'ished in evidence. In other words, 
it is notan absoiute presumption of law 
but a purely discretioniry one depending 
upon the particu'ar circunistances of exch 
cise, This conforms with the provisions 
of the Evi'eac: Act, for though section 
Iro recognises a presumption that a person 
in possession also has a good title, there 
is no corresponding section saying that 
the person with title should be ptestimed 
to be ia possession, This presumption is 
one that can only come under section r14 
of the Evidence Act, which allows the 
Court topresume the existence of any fact 
which it thinks likely to have happened; 
fezatd being had to the common course of 
natural events, etc, In this particular case 
the circumstances are such that it ig not 
at all improbable that the mistake dis- 
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covered in 1915 was first made at the 
- time of thé original partition, and I do 
not agree with Mr, Koyaji’s contention 
that the Court should also draw 
favour a. presumption that his predecessors- 
in-tille then got. possession. It is 
possible that each of the two par- 
ties’ partitioning the land did then 
obtain an equal half and that the dis- 
crepancy came into existence later on, 

But the probabilities in favour of that 
view are not sufficient to justify the Court. 
in presuming that it was actually so, 
And thefact that in 1915 the defendants 
were in possession of the land in suit is 
a very cogent circumstance against raising 
the presumption thst this Court is asked 
to draw. 

“I agree, therefore, in holding that the 
learned Appellate Judge was correct in his 
view that itwas incumbent on the plaint- 
iff in the first place to show possession 
within I2 years; and as he hag jailed to 


doso, this suit must be dismissed, As. 


the onus of proving adverse possession 
has not shifted to the defendants, we are 


 . not concerned With the question whether 


their possession was acímaly adverse 
within the meaning of Art, 114 of the 
Limitation Act. 

I agree, therefote, with my learned bro- 
ther that the appeal should be dismissed 


with costs. 
; Appeal dismissed, 


Z. K,. 


LAHORE HIGH COURT. 
SECOND Civit, APPEAL NO. 2525 OF 1922. 
March 15, 1923. 
Preseni:-—Mr. Justice Abdul Raoof. 
MUHAMMAD RAMZAN AND OTHERS— 

DEFENDANTS—APPELLANTS _ 
f versus 
THE MUNICIPAL COMMITTEE, 
ALÍPUR—PLAINTIFFS— RESPONDENTS, 


Adverse ossession—Morigagee-—M oney spent on 
property by person im possesiion——Charge— Overt 


&cl-— Execulion of decree—Symbolical - possession, - 


delivery of, effect .of-—M unicipal Committee, whether 
gan acquire adyersety, ; ; 


in his. 


.Jetter. 


The mere fact that a person in possession of pro~ 
perty over which he asserts title as owner has. 
spent money on the property for which he would 
have a charge over the property docs not convert 
his possession into that of a morigagee. [p. 510, 
col. 2.] 

-© Itis open to a mortgagee to assert his ownership 
over mortgaged property by doing an Oveit act 
and giving notice of his intention to the mortgagor. 
[p. 510, col. s. 

The mere fact that formal possession of propeity 
is given to a decree-holder in execution of his 
decree does not bring about any change in the 
possession or title of third persons. [p. 516, col. 2.] 

There is nothing to prevent a Municipal Com- 


mittee from acquiring ropertty by adverse 
possession, [p. 510, col. 2. 
Second appeal against a decree of 


the District Judge, 
8th July 1922, 
Mr, Rama Nand, for the Appellants’ 
Mr. Har Gopal, for the Respondent. 


JUDGMENT.—This was a suit for pos- 
session of a vacant site On the allegation. 
that the site in suitand the land around 
it wera. the property of the Municipal 
Committee, Alipur, and that the site was 
aunually ledsed irom year to year by 
public auction and that it was leascd in 
1917-18 to (ne Ishar Das and the defend- 
ants took it on a sub-Iease from the 
Muhammad Ramzan, one of the 
defendants, on the expiry of the term of 
his lease refused to vacate it and to 
‘deliver possession to the lessee to whom. 
it was leased in 1918-19 and sat up a 
proprietary title. The evidence disclosed. 
that the Municipal Committee had been 
recorded in the revenue papers as the 
owner of the site. The onus was, there- 
fore, pleced upon the defendants to prove 
the title. The following isste was framed, 

Whetherthe defendants are owners and. 
in adverse possession of the site in suit 
for over twelve years? The history of. 
the site as traced out in the judgments 
ot the two. Courts shows that the land 
belonged to one Sohaura and other co-. 
sharers and that in 1894 the Municipal. 
Committee for sanitary purposes levelled. 
the land and after notice to the owners 
filled up the pits. One Palia Khan applied, 
on the 4th of January 1895 that his 
ownership over the land be recognised by 
the Committee, An estimate of the cost, 
of levelling the land was prepared and 
the Municipal Committee demanded from, 


Multan, dated the 


_ the owners tha cost, of levelling the 


~ to sell the laud to the- 
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land and of- filling -up the pits... The site 
now in suitis only a.part of the land 
which the owners Claimed and which the 
Municipal Commi:tee ordered to be re- 
„turned on payment of expenses. 
Khan and other owners wére ptepated 
Municipal Com- 
mittee, but it was reported to the Tahsil- 
dar that the defendants had -one tweltth 
“share in the, land, and that they were 
not.pfepared to sell it. The defendants. 
“also. filed certain written objections On 
. the.24th ot. May 1896, and expresscd 
their desire to pay their share of the ex- 
penses. . The defendant Muhammed 
Ramzan was'shown ‘the detail of: the 
expenses, hut the Municipal Committee 
urged that it had been: spending money 
over the land for thirty years and ex- 
pressed a wish to acquire an interest in 
the land, but Muhammad Ramzan refused, 

The “Municipal Committee thereupon 
held a meeting and passed a resolution 
Xo the effect that the Committes had been 
in possession of. the land for more than 
I2 years and that they were not willing 


| to-allow -the defendants or other ownets 
to take -possession of it, The defendants: 
wete accordingly- informed of the decision 


of the. Municipal. Committee and were 
directed to hive the 'mafter settled 
by a.suit in a Civil Court,” 
tion was. passed on the 26th of January 


1897, and according to the findings -of 


the Courts below the defendants were in- 
formed of. it. in-the following March. 
Ever since ‘thea the Municipal Committee 
had been in possession of the land .ad- 
“versely. -The-evidence given by the - de- 
fendants. to prove their’ Possession has 
"been .disbelieved and that given . by the 


Municipal Committee to .ptove the acquisi-- 
tion of. title by adverse possession: -has - 


' been believed. Both the Courts below 
have ‘concurrently found against the de- 
fendants and have decreed the. plaintiff’s 
suit. "Bence this second appeal. 

> Oa the findings of fact recorded by 
the Courts below, no question of law arises, 
Mr. Rama .Nand,..the learned Vakil-for 


-the appellants, however, has vehemently 


argued that. the position . of the Muni- 
 Gipal Committee was akin to that of a 


mortgagee, as under the Municipal Act. 


' fhey had acquired @ chatge on die land 


_ INDIAN: CASES: 
MUHAMMAD RAMZAM, 9, MUNICIPAL, COMMITTEE, ALIPUR; - 


Masu 


This resolu- 


‘the Mun cipal Committee. 


E 
by spending money on it aiid that, there- 
fore, they could nót have- acquired ad- 
verse possession.. I am unable to follow 


-ihe atgument of the learned Vakil, bat 
-even if it be granted ‘for a -moment 


that the position. of the Municipal’ 
Conim:ttee was -that of a mortgagee, 
then the resolution passed by it and the 


information given to the defendantsclearly 
showed that by an overt act the Committee . 


had asserted ownership in ;the land and 


‘ever since then had been in possession as 


owner. A great deal of the Cowt’s time 
was taken upby Mr. Rama Nand in put- 
ting forward several irrelevant contentions 
that the evidence in the case had been 
misread by.the Courts below; that the. 
question of adverse possession had not been 


. properly tried and that the question of the 


charge on the property in- favour of the 


- Municipal Committee had not ‘been taken 


into consideration by the Courts below. It 


is, however, clear that no such contention 


was ever put forward before any of the . 
Courts below and it is for the first time 
that an: attempt is “being made in this 
Courtto resist the suit upon ths unten- 
able ground, A 

- Another contention put forward was. 
that in 1900 possesson over the land was 
taken in execution of a decree and that 
on the 2and of September Igoo, the land 
was mutated in the names of the decree- 
holders, Both the Cowts below have.deait. 
with this question and have found that 
actual possession always remained with - 
the Municipal Committee and the’ mere 
{act that formal possession was given 
to the decree-holders did not bring about 
any change in the possession or title of . 
The mutation 
also did not affect the, position of the 
Municipal Committee il they had all along 
actually remained iu possession and con- 
tinued to- let the site to tenants. 


Mr. Raina Nand cathestly eid upon 
me that I should examine the sections of 
the Municipal Act w.th a view to find out 
whether the Municipal . Committee could ` 
have acquired , adverse possession, The 
learned . Counsel seriously contended, that; 


‘according to the various provisions of - the 


Municipal Act, a Municipel Committee. is. 
incapable of acquiring adverse possession 


E 
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‘T must confess that Iam unable to follow ` 


“the argument of the learned Vakil. . 
- - The appeal is concluded by find-nge of 
fact and I see no ground for interference. 
The appeal is.accordingly dsmlssed with 
costs. 


Z, K. : Appedi dismissed. 


MADRAS HIGH COURT. 
Civir, REVISION PETITION No, 418 
OF 1931. 
; November 8,7923. 
Present;—Mr, Justice Waller. — . 
THs SOUTH INDIAN RAILWAY 
COMPANY BY THEIR AGENT AT . 
T RICHI NOPOLY—DEFENDANT— . 
PETITIONER 
j versus 
S. P. R. S. NARAYANA AYYAR~ 
PLAINTIFF— RESPONDENT, | 
- . Railways Act (IK of 1890). ss. 77, 140—Suit 
against Railway Compbany-— Notice to Subordinate 
Officer, whether notice to Agent— Consignment ‘of 
goods-—Suit to recover compensation for  loss— 
Burden of proof—Limmitation, commencement of— 
Limitation Act (IX af 1908), Sch, I, Art. 31. 

In a suit to reCover compensation for the loss 
of goods consigned to the, detendant Rajlway Com- 
‘pany for carriage undera Risk-Note which exempts 
the Railway Company from liability exCept in 
the event of wilful neglect of the Company of 


theft by of wilful neglect of its servants and pto-- 


vides that robbery from, a running train does not 
' constitute wilful neglect, the burden of proving 

negiect on the part of the Company 1¢s on the 
' plaintiff. If itis alleged by the Company that 
the goods were lost by thett while the train was 
running, the burden of proving this fact lies on 
the Company. [p, 513, tol. 1.] 

' Albuquersque and Sons v. South Indian Railway 
Company, 63 Ind. Cas. 269; 16 L. W. 667; (1922) 
M. W. N.328; 43 M. L. J. 90; (1922) A. I. R, 
(M.) 235; 31 M. L. T. 470, followed. 

' Where it is found that the notice required by 
section 77 of the Railways Act has not been given 


to the Agent of the Railway but was sentto some ' 


| subordinate officer of the Railway, the plaintiff 
in order to succeed, must prove, cither that the 
power of the Agent to receive notices nider section 


140 of the Act had been delegated to the Subordi- ' 


nate officer who had actually received the notice, 
of that the. Company. by its rules or course of 
business had held out to the public that notices 
“might be given to such officer instead of to the 


Agent and taus stopped itself from raising a tech- 
nical defence. [p. 515, col. x] 

A sut to recover Cumpensation for loss 
of. goods consigned fo a Railway Company 
for carriage is governed by Art. 3t of Sxhedie I 
to the Limitation Act, and limitation for the suit 
begins to run from the date on which the defend- 
ant Company finally says the goods Cannot be 
delivered. (p. 512, col. 2.] 

Mahadeva  Aiyar v. South Indian Railway 
Company, 69 Ind. Cas. 59; 45 M. 1355 14 L. W. 
684; 30 M, Le Te 112 42.M. L.J. 2021 (1922) A. I. 
R. (M) 362; (1921) M. N. W. 278, followed. 


Petition, under section 25 of Act IX 
of 1887, praying the High Court to revise 
the judgment and decree of the Court 
of .the Subordinate Judge, Mayavaram, 
in Small Cause Suit No, 911 of 1920. 

This petition coming on for hearing on 


the 18th of December 1922 the Court 
(Ayling, J.) delivered the following 
JUDGMENT. —Ihs revision petition 


arises Out of a Small Cause Suit in which 
the respondent, the consignee of a bale 
of cotton thread, eutrusted for transport 
to the South Indian Railway Company, 
sued the Company for Rs. 470 damages 
for the loss of the said balein transit. 
The bale was entrusted to the Railway 
Company on 2nd April 1919. NotLing has 
been heard of it since ond there can be 
no possible doubt that it must be treated 
as lost, The loss of the bale is the basis 
of the suit. 

. ‘The liability of the Company has to be 
determined with reference to a: special 
agreement, ExhibitI, entered into between 
them and the consignor: at the time of 
the despatch of the bale, This provides 


“that in consideration of the carriage of 


the bale being ata lower rate the con- 
signee (under whom, of course, plaintiff 
claims) has no right to compensicn for 
loss of the goods except in the event of 
wilful neglect of the Railway Administra- 
tion or theft by or wilful neglect of 
its servants during transit, It is further 
provided inier alia that ‘a robbery from a 
running train does not constitute wilful 
neglect. This question of the liability of 
the Railway Company has been dealt with 
by the Subordinate Judge in para- 
graphs 4 ànd 5 of his judgment. The 
issue he framed is this: — 

“Whether the bale in question -was lost 
by theft while the train was running 
and whether the defendant Company took 
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the necessary steps to  ptevent such a^ 
fisk?" | 
_ The issue seems to me to have been 
very badly drafted because there are 
. Teally two distinct questions involved, 
the burdeu of «which is not on the same 
sidein each case. Under the terms of 
the agreement ‘the burden of proving 
neglect on :the. part of: the Company 
lies on the plaintiff as ‘explaired by 
Kumaraswami Sastri, J., in <Albuguersque 
and Sons v; South Indlan Railway Company 
(x). Itis open to the Company to say that. 
thebale was lost by theft while the train 
was running, in which case, they are; 
as a matter. of course, exempted from 
liability, .but the burden of proof on this 
point lies. on tke Railway’ Company. 
The issue framed by the Subordinate 
Judge does not cover the first point at all, 
He ‘has set himself simply to-consider whe- 
ther the Railway. Company. -has shown 
that the bale. was lost by theft from a 
particular waggon number. 1897 during 
transit . between Perundurai and, Erode. 
. He has laid down the. extraordinary pro- 
` position that even if the tale was so 
stolen, :it will.not be. theft from a running 
train if. the. thief. got into the waggen 
before the train started, a proposition 
which. seems to me tọ have no found- 
ation; and his arguments on the-evidencè 
relating to the loading of the bale in the 
particular waggon specified. seem to me 
to be most inconclusive.. I eonnot accept 
the finding suchas  it.is and - must 
call for:a specific finding from. the present 
Subordinate Judge: on’ the following two 
issues i- "XL 
( “Was the suit bale lost in conse- 
quence of the. wilful neglect of the Railway 
Administration. or theft by, or wilful 
neglect of, its servants, transport-agents: 
or carriers? > .. 
(ii) Was it lost-by. robbery from a 
running train. within the meaning of 
Exhibit I?. Po l ; 
Another: point taken by. the learned 
Vakil-for the.. petitioner -relates to the 
. question of notice. This is governed by 
sections 77.and 140 of the Railways Act, 


(1) 68 Ind; Cas. 269i 16 Ia Wi 667; (t922)- 
f MWN, 328; 43 M. E J. 99; (1922) ArI F 
(M) 233-31 Mi Le T. 470. 


- 
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IX ofi89o. The former provides thata : 
person entitled to compensation for loss 
of goods can only recover it if his claim 
has been preferred in writing by him or 
on his behalf, to the Railway Adminié- 
tration within six months from . the deté 
of the delivery of the goods for carriage 
by rail; Section 140 of the same Act 
provides for the method of service of 
notices on the -Railway Administration, 
The effect of these two sections -has 
been considered by a Full Bench of this 
Court" in Mahadevi Atyar v. -South Indian 
Railway Company (2). In the present case 
the plaintiff relies on a notice, Exhibit 
A, which was addressed: to- the: District 
Traffic Superintendent on 5th September 
1919, within six months of the consign- 
ment Of the bale. The, question: is whe- 
ther those specified conditions o sections 
77 and 140 have been complied with, 
Here again, I cannot accept the findings 
of the Subordinate Judge. .The judgment 
of the Full Bench atove referred to lays 
down the conditions on which notice 
to a.Subordinate Officer like the Dis- 
trict’ ‘Traffic Superintendent could be 
deemed sufficient compliance; and it is . 
sufficient to. say that the Subordinate. 
Judge’s judgment is entirely without 
reference to the conditions therein laid 
down. I must, therefore, call for a prorer, 
finding onissu.eNo,II, “ whether the suit fs 
barred for want of. proper notice,” in’, 
view of what is contained in the Full’ 
Bench judgment above referred to. 


The last point taken on behalf of the 
Company is that the suit is barred by. 
limitation, The proper Article applicable 
appears to be Art, 31 of the Indiam. 
Limitation Act, IX of 1908, On this: 
point, 1. think the Subordinate Judge's 
findings must-be accepted. Paragraph 7. 
of his judgment deals with it and he: 
relies on a judgment of this Court In 
Madras and Southérn Marhaita Railway , 


Company, L mtied v. Bhimappa (3). Ican. 


see noground for distinguishing that case. 
n 


(i) 69 Ind. Cas. 59; 45 M. 135; 14 In W. 684] 
30 MSL. T. 112: 42. M, L. T. 292; i can) ACL Ry’ 
(M) 362; (1921).M, W, N 878, . < 

(3) 17 1-4, Cas, 410; 23 MK. J 511, 
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| from the present one, and it appeats to 


be an authority forthe Subordinate Judge's 
Calculation of the time prescribed, from 
the date when the defendant Company 
finally said that the bale could not be 

elivered. I do notthink on the question 
of limitation there is any ground for ine 
terference. 

Findings on the issues referred to the 
Subordinate Judge must be returned with- 
in two months from this date. Either 
side wil be at-liberty to adduce fresh 
evidence, if they wish, on the two issues 
which "have-been referred fo, in substitu- 
tion: of issue (1) as originally framed by 
the Subordinate Judge. Seven days will 
be allowed for filing objections. l 


In compliancewith the order contained in 


the above judgment the Subordinate Judge- 


of Maya yaram submitted the following 
FINDINGS.—On the issues Nos. 1 and2 
referred to therein, viz, 


(1) Was the suit bale lost in consequence. 


of the wilful neglect of the Railway Admi- 
nistration of theft by, or wilful neglect of 
its servants, transport-agents ot carriers ? 
(2) Wasit lost by robbery from:a runn- 
ing tre in within the meaning of Exhibit I? 
* ] » *« * 


On ths Ist tssue.—It follows that the 
bale had been lost on account of the 
neglect of the Railway Transport Officer, 
The further question is whether the 
neglect could be called wilful, When 
a bale had been consigned to an officer 
of the Railway Company and by his 
neglect the bale is not consigned, the 
neglect cannot but be considered to be 
wilful, unless there are extenuating cir- 
cumstances to prove the contrary. In 
such cases, whete the transport has to 
be done by a Railway Officer, if no ex- 
planation is forthcoming as io why the 
bale had not been loaded, he cannot be 
exonerated on the ground that the plaint- 
iff has not proved that he (the officer) 
had wilfully kept it back. All neglect 
is wilful unless there are circumstances to 
show that the neglect. was due to acci- 
dent or to circumstances over which the 
Kailway: Officer had no control. In the 


absence of any such extenuating cifcum-. 


stances I cannot but hold that the non- 
| ading of the | bale was due to the 


33 


wilful neglect of the transpert -agent 
This conclusion is fully supported by 
the decision reported as The  Cenirál 
India Spinning and Weaving Company v; 
G. I. P. Railway (4). 

As io the and  issue.—1 find it in 
the negative as the oral evidence is 


. untrustworthy and as the loss could have 


been proved by very satisíacto y docu- 
mentary evidence in the possession of 
the Compa y. It must be noted that no 
intimation was given of any such loss 
to the plaintiff promptly and that the 
theft was suggested by the Company only 
on 30th August rgrg though the bale is 
alleged to have been lost on 2nd April. 

Then: as regards the question whe- 
ther proper notice had been given to tke 
Company of the claim under section 
27 Of the Railways Act, the section 
only requires that notice should” be 
given to’ the Administration. As a 
matter of convenience, section rio lays 
downthat the notice may be given to the . 
Agent. Butit has been held by their 
Lordships ofthe Madras High Court, in 
the Full Bench decision in Mahadeva 
Aiyar v. South Indian Railway Co. 
(2) that where there have been 
officers deputed to whom complaints 
could .be made and who could settle the 
claims,.and if itis shown to have reach- 
ed the responsible office for the Railway 
Administration, the notice would be sufti- 
cient. In the present case, it would ke 
Seen that in answer to the letter written 
by the plaintiff to the District Tife 
Superintendent, reply is sent to the 
plaintiff by the General Traffic Manager, 
and it would also be seen that the notice 
sent to the Azent is forwarded to the 
General Traffis Manager for disposal. 
The cons gnmentreceipt, Exhibit I (a), also 
shows that the person to whom the 
plaintiff should complain is the General 
Traffic Manager. Evcn in his lost 
reply, the General Traffic Manager 
Yeters to the reply he had already sent, 
It, there ore, follows that the rotice given 
by the plaintiff: had reached the pro[er 
Officer fo whom it should be fent, ard 
T-accordingly hold that the notice given 


(4) 67 Ind. Cas, 162; 24 Bom, L. R, 272; (1922) 
A, I.R. (R.) 46; 47 B. 185. 
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by the plaintiff to the District -Tra ffic 
Supetintendenton roth’ August 1919 is a 
a.proper notice as contemplated by 
section 77 of the Railways Act. 

Mr. V. Viswanatha Sastri, for the 
Petitioner:—The findings are against 
me. The learned Judge has held that 
the Railway Company has failed to 
prove thet the bale in question had 
been loaded in the particular waggon 
No, 1897 and, therefore, the bale was 
lost through the  wiliul mnegicct of 
the Company so as to take the Case 
out of the limited Liability: undertaken. 
My submission is that the Judge has n is- 
understood the law on the subject. The 
onus is heavy on the plaintif in these 
cases to bring home to the defendant 
Company actual neglect which would 


amount to wiiul neglect under tke iaw., 


Failure to prove that it was loaded in a 
particular waggon does not show neglect, 
‘fhe plaintiff has to prove wilful’ neglect 
. before the onus can be thrown on the 
defendant Company of proving theft in a 
running train, . 

There is ‘the other question of notice. 
The notice to the Agent, as required by 
sections 77 and 140 of the Railwajs 
Act was admittedly after the six months. 
The plaintiff relies on a notice sent to 
the General Traffic Manager orthe District 
Traffic Superintendent. Nothing has been 
shown from which it can be inferred that 
‘the Company had put forward any other 
person as the person to whom the Agent’s 
tunctions had been delegated. No estoppel 
has been made out within th: ruling of 
the Full Bench in Mahadeva’ Atyar v. 
South Indian Railway Co. (2). . 

Mr. D. Ramaswamy Aiyengay, for Mr. 
C.. S. Venkatachariar, for the Respond- 
'ent.—On the first question, failure to 
prove proper loading of the suit bale, and 
suppression of the loading book are posi- 


tive proof of the wilful neglect. of the: 


Company. Inno such case i$it possible 
for the plaintiff—a stranger to the working 
of the Company—to bring home to the 


Company servant this neglect with any. 


greater degree of certainty, 

On the uestion of notice the evidence 
recorded in the case, the findings of the 
lower Court on both occasions ate clearly 
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asto bring the case under the Full Bench 
ruling in Mahadeva Atyar v.. -South 
Indian Railway Co.. (2) I rety on the 
tollowing facts:— l 

(1) The Raliway Receipt given to plaint- 
iff requires him to report to the, Station 
Master first and then to the General 
Tra fic Manager. i 

(2) The Station Master hasbeen author- ` 
ised by the General Traffic Manager to 
negotiate and setile my claim. 

(3) Notices and letters addressed by me 
io the District Traffic Superintendent 
and the Agent himself have been for- 
warded for disposal to the General Traffic 
Manager, . 

(4) It is the General Traffic Manager that 
replies to me for notices addressed to the 
Agent and the District Traffic Superintend- 
ent. 

(5) This objection as to want of notice 
was notraised by the Railway Company 
till the stage of the suit, 

(6) The Railway Company is by such 
conduct estopped from denying the dele- 
gation of the Agent’s powers to the 
General Traffic Manager within the mean- 
ing of the judgment of Ayling, O, C. J. 
in Mahadeva  Aiyar v, South Indian 
Railway Co. (x). 





This petition coming on for- final . 
hearing on the rst of November 1623 
after the return of the findings of the . 
lower Court upon the issues referrcd by 
this Court for trial and having’ stood 
over for consideration till ibis day the: 
Court delivered the following 

JUDGMENT.— The findings called fer 
have been recieved. I will deal first 
with that relating to the claim under 
section 77 of the Railways Act. ‘The 
finding of ihe Subordinate Judge is that 
the notice given by plaintiff reached 
the proper officer to whom it should have 
been seat. The particular ‘notice was, 
I take it, the letter addressed by plaintiff. 
on i9th August 1919 to the District . 
Traffic Superintendent, ^ Trichinopoly ` 
(Exhibit D), and replied to by the 
Deputy Traffic Manager (Freight). It ig 
not quite clear . whom the Subordinate 
Judge considered to be the ‘‘proper officer,’ 
but I imagine that he meant’ by this- 
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expression the General Traffic Manager 
of the Railway, His argument, I under- 
stand, is this, Plaintiff's letter to the 
District Traffic Suerintendent was replied 
_ to by the General Traffic Manager [is a 
matteroi fact, the reply came from his 
' Deputy; the notice sent by plaintiff to the 
. Agent was referred by.the latter to the 
General Traffic Manager; the consignment 
Teceipt Indicates that .consignors should 
complain to the General Traffic Maracer; 
therefote, the Genera]. Traffic Manager 
Must have. been authorized to receive 
claims undef section 77 and notice to 
him isa sufficient compliance with section. 
140 of the Act, 
This finding is based on the Full Bench 


rulinzin Mahadeva Aiyar v. South Indian ` 


. Railway Co. (x) AsI read that ruling, what 

two of the three Judges, decided was this, 
that there should be evidence (1) either 
that the power of tha Agent to receive 
notices unler section 140 had been de- 
legated to some subordinete Officer, who 
hid actually received the notice or (2) 
that the Company by its rules or course 
of business h3d held out to the public 
that notices might be given to such an 
officer instead of to the Agent and thus 
estopped itself from raising a technical 
defence, 

In this case, I can find no such evi- 
dence, The rules of the Company have 
not been produced and there is “nothing 
to show that the Azent has delegated 
' t9 any of his sabordinates his power 
under section 140. Nor is there any 


evideace from which it can be inferred 


thit plaintiff’s first claim came to his 
notice.: The cifcumstances referred to by 
the Subordinate Judge do not justify the 
conclusion that th» Company's course 
of business has led the public to believe 
thet notice may be given to the District 
Traffic .Suparintendent, the Deputy 
Trafic Manager of the General Traffic 
Manager instead of to the Agent. Even 
plaintiff, when. he came to issue his formal 
notices, aldtessed it to the Agent when, 
uufortunately for himself, it was out of 
time, He cannot, I think, fall back on 
- in‘ornil eotfespondence between himself 

and Subyrdinate officers of the Railway 
at an earlier date, l : 
d think that the Subordinate Judge's 


finding that plaintiff’s letter to the Dis 


trict Traffic Superintendent of roth August 
I9r9 was a proper notice is supported by 
no evidence. Nothing has been proved 
that would bring the case within the Full 
Bench ruling referred to above. It is not 
necessary to consider the othcr findings. 
The suit isbarred. The revision petition 
is allowed with costs throughout. 

VN, V, i 

Z. K. Petition allowed. 
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BOMBAY HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 127 
OF 1921. 
March 22,1922. . 

Present :—Sir Norman Macleod, Kr., Chief 
Justice, and Mr, Justice Kanga, 
MOTI CHAND RAOJI 
AND ANOTHER—DEFENDANTS 

Nos. t, 2 & 3—AÀPPELLANTS 
versus — 
 MANEKCHAND RAMCHAND GOJAR— 
AND OTHERS— PLAINTIFFS— 
RESPONDENTS, 
Hindu Law— Joint family —Separalion-—Ten&nty- 
in-common--Manazer, Position of. 
When the members of a Hindu joint family 
express an intention to separate, they are no 


longer members of the joint family in the eye of 


the law, yet if there has been no partition of the 


joint family property, the members would continue 


as tenants-in-common ald would be liable for 


the acts of the member in charge of the property: 


Appeal. 

Mr. B, J. Desai (with him Messrs. R, G, 
Resleand Ratenla ), for Appellants. 

Mr. Goyaj ee (with him Mr. W. K. Mater), 
for the Respondents. 

JUDGMENT.—This is an appeal filed by 
the original second and third defendants 
against the decree of the First Class Sub- 
ordinate Judge of Sholapur in favour of 
the ‘plaintiffs. adm ttedly, the plaintiffs 
had advanced the money, which is sought 
to ‘be recovered, to the appellants’ father 
on tha 3rst July 1918. Although at that: 
tim: the family had expressed the inten- 
tion to saparate, and in the eyes of the 
law, they were no longer members of a 
joint Hinda family, yetif there had been 
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no partition of the joint family property, 
the members of thefamily would continue 
as tenants in common and would be liable 
for the acts of that member of the family 
who was in charge of the joint pioperty. 
The onus, therefore, would be upon the 
secondandthird defendants to show that the 
advance made to their father admittedly 


forthe purpose of a Ginning Factoy and ' 


a shop at Latur in the Nizam’s Domin- 
ions, was made ter the actual division 
` of that property so that they would mo 
longer be liable forsuch advances. That 
was a fact, which if existed, would well 
be within the knowledge of the appellants, 
The second defendant instaed of giving 
evidence in favour of this contention sup- 
ported the plaintiff's case. The third de. 
fendant never even went into the witness 
box to prove that tre Latur Factory kad 
been actually divided amongst the mem- 
' bers of-the family before the advances 
were made. The result is that unless the 
third defendant is given an^opportupity 
now of proving, what he never attempt- 
ed to prove in tne Court below, the appeal 
must necessarily fail, But there is no 
‘precedent for allowing an appellant to lead 
evidence, which could have been led in 
the Court below, in appeal. Even if he 
had applied for review in the Court below 
he could not have brought himself within 
the provisions, of the Code; because it 
could. ba said that the evidence which he 
wanted 10 lead was not within his know- 
ledge, when the suit wes’ heard. The 
tesult must be that the appeal must be 
dismissed with costs, 


N, H, Appeal dismissed. 


LAHORE HIGH COURT.: 
SECÒND.CIVIL, APPEAL NO. 551 OF 1920. 
|. February 20,1923. 
Preseni:—Mr, Justice Broadway and : 
-Mr, Justice Moti Sagar, 
'ISBAR BAS—PLAINTIFF— APPELLANT 
versus 
FAZAL ILAHI AND OTHERS 
—DEFENDANTS—RESPONDENTS. 
Go-0wners— Ong co«owner dealing with property 
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I» 
as sole owner— Registration of deed of alienation— . 


Notice to other co-sharers-— Execution of decree— 


Allachment and Sule of judgmentedettor’s property— ' 


Burden of proof, 

lt is net neccsary fer onc joint swper of prop- 
erty to constantly examine the registers wnh a 
view to satisfying himself that his Co-owner is 
not holding himself ovt as the sole proprictor ol 
the jcint propctty. [p> 217, col. 1.) 


The mere tact of the tcgisiraton of a dea ment > 


by which one co-owncf prurports te decal with 


joint property as sole propricter carat be Lela, 


to give. the othcr co-owncr rolive ol s loizci:s 
dealing with the property. [p. 237, ec), 

Ti yani Lal v. Khedan Lal, 2^ Ld. Cas. 465; 
48 C. 1,39 M. L J.243; (19.0) M. W. N. 561; 
2 nr P. L.R. (P. C.) 139; 22 Bom. "m. 1319; 
en L. J. 1074; 25 C. W. N. 49$ 28 M. L. 1. 

; 47 1. 4.239; 32 C. L» J. 479; 13 L. W. 1061; 

Ph T. 101 (P. C, follow d. 

"CA decrce-holdcr who is sceking to bring ccilain 


ec 


B 


property to sale in cxecution ot his decree mutt 
. establish that the propeity belongs 


t tu bis Jucgment- 
debtor only and 3s hable to be. cold in ex€ention 
of his dc€1ce, [Pe 517, ecl. 2.] 


Second appel irom the judgment of the 
District Judge, Guiaranwala, dated the 
12th December 1919. . 

Dr. Gokul Chand Norang, for the Appel- 
m 

M, Obedullah, for Mr, Niaz Al, lor 
iis hod 

JUDGMENT.—One Ishar Das obtained 
a decree against one Fazal Ilahi and in 


execution ot that decrec attached a certain . 


house and attempted to bring it to sale. 
The brothers and rephews of Kezal lobi 
filed objections 10 the aifachment and sale 
urging that they were joint owners 
Fazal liahi of the house attached and 
entitled to three-fourths of it. 
objections weregiven effect to by the Ex- 
ecuting Court and Ishar Das then institut- 
ed a suit fora declaration that the house 


in question was the sole property of Fazal ; 


Ilahi and liable to be brought to sale in 
executicnof his /Ishat: Das’) decree, His 
suit was dismissed and dn appeal prefetscd 


by him to the District Judge failed. He’ 


his now come up to this Ccurt in second 


appeal through Dr, Gokul Chand Narang.’ 


It is contended thet the findings of. the 


learned District Judge are erronects and. 


with , 


Their ! 


N 
* 


based on inconclusive eviderce. As to this - 
it was urged that.the mere tact of Fazal . 


Iiahi's brothers having sent him,.and other, | 


members of the family, money by money- 


orders while they were away from home ., 


did not wa trant the conclusion that the 


"house in question had been Ku baen Ly 


: 
b. 1 
- 
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RAM SAUAI v. ANGNOO. 


Fazal Ilahi for all the brothers, A re him to clearly establish that this property 
ference to the judgment of the learned belongs to his judgment-debtor only and 
District Judge, however, shows that he has 18 liable to be sold in execution of the 


‘ not come to his decision on the mete decree. < T , 
‘ sending of money orders by the brothers bs accordingly dismiss this appeal with 
costs. 


but has placed reliance on the oral testi- 

fiony-of certain witnesses who have been 
‘ regarded as worthy of credence by him, Z. 

There is thusin our opinion no force in 

this contention, 


. Itwas next urged that inasmuch as the 
said brothers had allowed Fazal.Ilahi to 
.hold himself out as the sole owner they 
“ate in equity. precluded from now advane- 
‘inganyelaim. Reference has been made 
.to Mahomed Mozuffer Hossein v. Kishori 


Appeal dismissed, 
= : 


ALLAHABAD HIGH COURT. 


Mohun Roy (1). Khwaja Muhammad Khan ` 


v. Muhammad Ibrahim. (2), Krishnajiban 


. Sanyal v. Mahammad Masiuddin Mandal .. 


(3), Bakhshi Ram v. Liladhar (4) and Sham 
Lal v. Johri Mal (5). We are in complete 
‘agreement with the principles enunciated 
in those authorities but are unable to see 
that they afford the appellant any assist- 
ance in thiscase. It is true that Fazel 
Ilahi executed three morigaees of the 


house in question describing himself as - 


the sole mortgagor. These documents 
were registered but we are unable to see 
that the mere fact of registration can be 
hetd tohave given. Fazal Ilahi's brother 
notice of Fazal Ilahi's -dealings with the 
Property. Wedo not think it necessary 
for one joint owner of property to constant- 
ly examine the registers with a view to 
‘satisfying -himself that his co-owner is rot 
holding h'mself out as the sole proprietor 


. Of the property. In this view we aTe sup- . 


norted by the dicium oftheir. Lordships of 
the Privy Council in Tilakdhari Lal v. 
|, Khedan Lal(6). Ishar Das is seeking to 
“bring certaia property to saleand it is for 


e *1 


~ 


a (r) 22 C. 909; 22 L A, 129 5M. L. J. 10; 6 Sar. 
P.C. J. 583; re Ind. Dec. (N. $) 602 (P, C.). 
s. (2126 A. 490; A. W. N. (1904) 99. ` 
(3) 63 Ind. Cas. 244; 33 © L. ]- 369. 
(4) 21 Ind, Cas. 619; 35 A, 353: 11 ALL. J. 351. 
~ (3) 1 Ind. Cas. 732; 38 P. I. R. 1909; 37 P.R. 
< ey 50 P. W. R. 1909. Tp. 
' 16),57 TBA. Cas, 465; 48 C. r: 39 M. I. J. 243; 
(1920) M. W.N. sor; 2". P. I. R. (p.c) o 
22 Bon. L. R. 1319; 18 A.-L. J- 1074; 25 C. W. 
‘Nv 49728 M, Li Te 224; 47 I, A: 230; 32 C, E. J. 
479; 13 Wi 161) 2 PiLT, rót (P, C) 


SECOND CIVIL APPEAL NO. 913 OF I9g21,: 
June 30, 1922. 
Present-—Mr, Justice Kanhsiya Lal 
and Mr. Just’ce Sulaiman. 
RAM SAHAI—PLAINTIFF—APPELLANT 
i Versus 
AN GNOO—DEFENDANT— 
RESPONDENT, 
Patents and Designs Act (I10f 1911), ss. 38, 
43— Invention— Improvement — Registration. 

No registration under section 43 Of the Patents 
and Designs Act is effective, unless the design or 
configuration sought to be protected, is new and 
Original and not of a pre-existing commen 
type. [p. 518, col. 2.1 i 

A combination of materials would not be 
entitled to protection under the Patents and 
Designs Act unless it was a combination of a 
character which involved ihe exercise of any 
special inventive powcr or had fome originalty 


about it. [p. 518, col. 2.] , , 
The Elgin Mills Co. v. The Muir Mills Co., 17 


'A.490; A. W. N. (1895) 113; 8 Ind. Dec. (N.s.) 630, 


referred to. 
An invention means any manner of new 


manufacture andincludes an improvement; but 
every improvement need not be an invention, 


[p. 518, eol. 1.] : 
acond appeal from the judgment of the 

District Judge, Farrukhabad, dated Irth 
Match 1921. : 

Mr. K.N. Kaiju, for the Appellant, 

Mr. Gulzari Lal. fot the Respondent, 

JUDGMENT.—The plaintiff carries on 
the manufacture of iron fences at Nag- 
pur, On the 2nd Ostober 1917 he got two 
designs of iron fences registered under sec- 


‘tion 43 of Act II of r9grr. His complaint 
is that the defendant has imitated those 
designs and has been manufacturing ani 
‘gelling feaces of a similar kind at Far- 
Tukhabad. He sued him | accordingly -for 
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damages and for an injunction to res- 
train the defendant from imitating his 
registered designs, ` ; 

The defence was that the designs 
were, in common use before they were 
registered by the plaintiff and that the 
plaintiff was not entitled to any protec- 
tion.. . 


The Courts below found in favour of: 


the defendant and dismissed the claim. 
It is clear from the designs onthe record 
and from the evidence, which was adduc- 
ed in the Trial Court, that there was 
nothing particularly new or original in 
the two designs which the plaintiff got 
registered.. One of these designs had 
been in use at Farrukhabad from several 
years previously. Mulchand,a relation of 
the plaintiff, was manufacturing iron fences 
of that design from more than 15 or r6 
years prior to the registration of the 
patent; and several persons depose that 
they had bought iron fences of that design 
from Mulchand ten or twelve years prior to 
the suit. The other designis much simpler 
in character and merely another enlarge- 
. mentof one portion of the former, There is 
no ‘otiginility about it, Section 43 of Act 
IL of r9grrsaysthat the Controller may allow 
a person, claiming to be the proprietor of 
any new or original design, rot previously 
published in British India, to registerthe 
seme, But no such registration is effecti ve, 
unless the design or configuration, sought 
to be protected, is new and Original and 
not of 3 pre-existirp common type. An 
'* invention" has been defincd to mean 
any manner of new manufacture and 
includes an improvement ; but every im- 
provement need not be a new invention. 
Section 38 lays down that an invention 
shall not be deemed to be a new inveti- 


. tion if it was before the date of the 


application for a patent thereon publicly 
used in any part of British India or 
made publicly known in any part there- 
of, unless such. public knowledge was de- 
rived by fraud and the public user was 
not acquiesced in fora period of more than 
six months. In the present case the 
evidence which was believed by both the 
Courts below clearly indicated that the 
designs iu question werein tse at Barru- 
khabad from long before the date when 


the registration of the patent was applied: 


INBIAN CASES, 


: Members of same got—Civil Procedure Cc 


16 
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for by the plaintiff andit is not possible, 
therefore, tO say th9t those designs were 
new Of Original and the plaintiff was en- 
titled to the protection which he seeks, 
In The Elgin M 

Co. (1) it was held thata combination of 
materials would not te entitled to pro- 
tection unless it was a'combinstion of a 
character which involved the exercise: of 
any specia] inventive power or had some 
originality about it, Thetwo designs in 
the present instance were not of that cha- 
racter and the plaintiff was not entitled 


- to the protection which he claimed under 


the Act. The Courts below were, therefore, 
justified in refusing to grant the injunction 
asked tor, We dismiss ihe appeal sc- 


+ 


ills Co, v. The Muir Mills - 


cordingly with costsincluding fees in this 


Court on the higher scale. 
N. H. Appeal dismissed, 


(x) 17 A. 490; "A. W, N, (1895) 113; 8 Ind. Deci 
(N. 8.) 639. 


LAHORE HIGH COURT. 
SECOND CivIL APPEAL No. 2328 
OF I922. E 
February 14, 1923. 

"Present :— Mr. Justice Moti Sagar. —— 
KIRPA AND ANOTHER—DEFENDANTS— 
APPELLANTS ' 

Versus 
Musammat CHINTI AND ANOTHER— 
PLAINTIFFS— RESPONDENTS, 
Custom— Reversioner-—Relaticns hip, Proof of— 
g 


Act 
V of 1908), O. V I, v. 17— Appeal, SUR AAE, 


ment of plaint, whether can be permitted. 
The mere fact that two persons belong to the 


same got does not necessarily lead to the inference ^ 


that they are descended from the same common 
ancestor. [p- 520, col. I.) hi * wo. 
Lehna v. Kishan, 78 P. R. x888, dissented fromy 
Ghulam Hussain v. Sultan Muhammad, -39 Indi 
Cas. 717; 8 P. W. R. 1917, followed. . 
. A plaintiff cannot, in se'ond appeal, be allowed 
to amend his plaint by introducing an entirely 
new cause of action. [p. 520, Col. 2. 
Second appeal froma decrce of the 
District Judge, Hoshiarpur and Kangra 
Distzicts, dated the sath June 1922; 


t * 


““Kuvasra “District, 


Vol. 57) 
KIRPA Us @HIN'YTT, 


Mr. Fagir Chand, for the Appellants. 

Mr. Devt Dyal, for the Respondents. 

JUDGMENT.—The following - pedigree. 
tables will tend to elucidate the facts of 
- this case and the nature of the dispute 
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^ by Gurya, 


Z 


non the parties: 
No. T, 
Mirza 
ae 
ae 
E | FE 
s Bhaga. Devia. 
Arjan Gajjan, . 
< (plaintiff - 
No. 3) 
(since -dead). 
Legha- ' 
| 
| | 
Shibbu Shakar Ditta, 
plaintiff (plaintiff 
No. 1). No, 2) > 
(since dead). (since deac). 


No. 2, 
Ratna 


Sultani 
Hira=Musammat Kauri. 


Musammiu. Kauri, the alienor, is the 
widow of Hira, grandsori of on? Ratna, 
while the plaintiffs are tbe grat grand- 
sons of Gurya, 
Toe pedigree- tables on the record do not 


show what relationship. Ratna bore to. 


Mirzi, nor have the plaintiffs produced 
any evidence: to show that they were 
related to each other. There is no doubt 
that both’ of them’ belonged to the same 
got, but this alone is not sufficient to prove 
that they were related, and if related in 
~ what degtee. 

Hira, the husband of Musammal Kauri, 
was the owner of roi kanals 6 marlas 
ef land in the village. Umbralu Tappa 
Thala 
After his death this 
mutated in the tame of his 
On the 13th 


‘and was 
"wilow, Mustmmit Kauri. 
of June 1911 Musammat Kauri made 
a gift of this land to Kirpa, defendant 
No. I. Thereupon the plaintiffs brought 


the sea of one -Mirza. 


in the Hamirpur Tahsil of the 


a pah id possess: og on the allegations 


‘become extinct, and that, therefore, 


‘in any way related to Mirza. 
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that. the land in dispute had heen gifted 
their ancestor, to Ratna on 
the condition that tf Ratna’ s line became 
extinct the land gifted would revert to 
the donor and his heirs, that Hira had 
now died childless and Ratna'sline had 
the 
land in suit reverted to the plaintiffs." 


“It was further alleged that the aliendtion 


was altogether void and did not affect 


‘the plaintiffs’ rights in any way whatever. 


The defendant denied that Ratra was 
He also 
denied the facium of the alleged gift by 


Gurya to Ratna or that it reverted to 


the plaintiffs on the failure of  Hira's 
heirs. 


The Trial Court found the gilt in 
favour of Ratna established and held 
that the land in suit reverted to the 
plaintiffs on the extinction of Hira’s line. 
On -appeal the learned District Judge 
differed from the finding of the ‘Trial 


Court on this point and held that the 


sift was not fully established, and that 
in anv case the plaintiffs had failed to 
prove that by custom the land reverted 
to the donor's [ne on frilure of the 
direct descendants of the doree.. In spite 
of- this finding, however, the learned 
District Judge, dismissed ‘he appeal on 
the ground that the plaintiffs were the 
collateral heits of Hira, ard that they 
were, therefore, entitled to chsllerce the 
alienation made by Hira's widow, Musam- 
mat Kauri, 


‘Against this decision the defendant Las 
filed a second appeal to this Court 
through Mr. Fakir Chand, and it has 
been contended On his behelf that the 


learned District Judge was not justified 


in:-setting^ up an entitely new case for 
the plaintiffs which was not contaired in 
their pleadings, and that ihere was no 
evidence on the record to prove that the 
p'aintiffs were the collateral heirs of the 
deceased Hira. This cortenticn, in my 
Opinion, is well founded and must prevail, 
A reference to the plaint makes it quite 
C'eat that the onlv ground on which 
the plaintiffs came info Court was that 
there was a gift in favour of Ratna on 
condition that the land would revert to 
the donor if Ratna's line died out, No 


; “that the plaiutifs have no case. 
-is not a tittle of evidence on ‘the récord 


Li 


JATIRAM dAYAN DAS #, DINO NATH. 


other ground of claim was put forward 
and: the: only- isste-upon which the parties 
went to trial was whether. ‘there, was- or 
.was not a gift in favour. of Ratna of 
the type set up by the plaintiffs in ther 
plaint,- - This issue- having been found 
against the plaintiffs, the ‘suit, ought to 
' hive been dismissed, and the defendant, 
in my opinios, is fully justified in com- 


plaining that the learred District Judge- 


-has decided the case upon a -po ‘nt which 
had. never been pvt in issue, and upon 
which the parties had never- been given 


„an. opportunity of producing their evi- 
dence, 


“On the merits also I am of opinion 
There 


from-which the fact of the plaintiffs’ 
‘collateral relatioaship with Hira can be 
deduced ‘The. only evidence upon which 
the learned District Judze has held that 
“the plaintiffs are the collaterals of , bira 
Pis that afforded. by the fact that they 
 beloag to the same got, but this fact 
‘alone is cleariy insufficient to establish 
‘any such relatioaship. The learned Dis- 


-trict Judge in coming to this finding has 
| relied upona ruling reported as Lehna v. 


Kishan (1) in which the mere fact that the 
-plaintiffs were of the same got .as the 
deceased was held io be sufficient io 


warrant the presumption that they were 


descended trom the same common ancestor, 
"This ruling, however, has been .dis- 
` tinctly dissented from in later rulings, 
“and it is now well settled thet.it cannot 
be presumed that members of. the same 


* got are necessatily related to each other, 
; "Phe latest authoritv upon this point is 


‘that reported as Ghulam 
| Sultan Mohammed (2), in 
been: laid down by "Mr. 
Smith that the 


Hussain v. 
which i! has 
Justice Scott- 
mere fact that the 


plaintiff is of the same caste and got as > 
‘ the elienor does not necessarily lead to 


: Ahe inference, that he is descended from 
: the sam: common ancestor and is his heir, 
"It was urged by the learned Counsel for 
the ‘plaintiffs that they should now be 
given an opportunity to amend their 
| pie int and to DISaues evidence i in support 


B am Ig. Cas. 7n 8 P,W,R, 1917, 


r 
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. Rs. soin value. 


(1983 
4 ont 
of their alleged relationship. I am un- 
able .to accede to this prayer. Tre. 


plaintiffs had full cppottunity to amend 
their plaint in the Courts below, but 
never:did so. ‘There . was nothing . to 
prevent the . plaintiffs from suing-in the - 
alternative in the . first instance and..bas- 
ing their suit upen “two grounds namee 
ly—(1i) that there was a gift by Gurya 
in favour of Ratna; and (2) that if 
this gifi was not established tLe plaint-. 
iffs were entitled to challenge the aliena- ` 
tion on the ground of their collateral 
ralationship, No exploration has teen 
put forward as to why the plaint was 
not {ramed in this manner, I rinse to 
g rant them an opportunity to amend their 
ploint in second appeal by introducing an. - 
entirely new cause of ection, and hold 
that they have entirely failed to establish 
their claim. 

The resu!t is that the appeal is accept- - 
ed and the» suit dismissed with costs 
throughout, 


Z. Ke A ppeal allowed, 


CALCUTTA HIGH COURT. 

Civi, RULE No. 613 or 192r. 
January 3T, 1922. 
Present:—Mzr. Justice Grea ves, 
‘JATIRAM GAYAN. DAS— PETITIONER 
Versus 
“DINO NATH SAMANTHA AND OTHERS— 
OPPOSITE PARTIES.. 

Bengal Tenancy Act (VIII of 1885) S. I53— 

Sale, setting aside of— Fraud and iregularitys 
Appeal. 

An appeal lies from an ‘order sctting aside a 
sale under section 153 of the Bengal Tenancy Act 
on the ground of fraud and irre gularit y, rolwth — 
standing that ihe amount. claimed is: less than 
Unless ihere is irregularity alone f 
and irregularity untainted with fraud, the appeal 
lies, [p. 521, col. 1.]: 

Kali Mandal'v. Ramsarbaswa Chokravarii, 32 
C. 9575; 9 C. W.N. 721; 1 C. I. J. 476 and Nobis 
Chandra Chowdhury v~. Bepin Chandra Roy 
29 Ind. Cas. 398; 19 C. W, N. 953; 22 C. LT 
244, followed. 


Wal. T" 
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" XESBAY NARAYAN 9. RAMCHANDRA GANESH, 


Rule. 

‘ur, S. C. Maitl and Harendra. Kumar 

Sarbadikari, for the Petitioner. 
- Babus Mohendra. Nath Roy and Santosh 
Kumar Paul, forthe Onposite Parties. .. 
- JUDGMENT:—This Rule must be dis- 
charged. The learned Subordinate Judge 
"has Xemarnded to the Munsif.for hearing 
au application by the judgment- debtor to 
set aside a sale. The application to Set 
aside the sale was "heard ex parte, The 
learned Subordinate Judge says that the 
evidence is insufficient. Now, the pont 
jin respect of which the Rule was granted 
is that by virtue of the provis'ons of section 
153 of the Bengal Tenancy Act no appeal 
. lay as the amount ` claimed was under 
. Rs 50.iü. value. The on ily question that 
. arises is whether. tha matter Jalis within 
the Explanation given to section 153 ot 
not, "The. Full Bench case of Kali Mandal 
v. Ramsarbaswa' Chakravartt (ï); decided 
that-in.a case of this nature an appeal 
lay. After that decision, by-the-Am ending 
Act of 1907 the present ‘Explanation to 
section r53.was introduced. Now, since the 
introduction.of that Explanation Mr. Justice 
Chatter eeani Mr. Justice Mullick have held 
in the case of Nobin Chandira Chowdhury 
v. Bepin Chandra Roy (2) that where 
the applicationis based on fraud an appeal 
lies notwithstanding the Explenation 10 
section 153. It is trie, that Mr. Justice 
Mullick in thet case expressed some doubt 
. whether an appeal would Jie in the case 
‘of an irregularity tainted by fraud but 
where actual fraud hed not been estahlish- 


‘ed. I find it rather difficu't to foltow - 
the distincti on: which Mr. Just’ce Mullick | 


‘made. But what I have vot to see 
tthis case is whether the Munsif’ S 
was madeon.the ground of irregularity 
in the sale or'on the ground of freud and 
irregularity, If his finding amounts to a 
decision that there were both fraud and 
irregularity. then -I think. the. matter is 
“eaveted by the. decision in Nobin Chandra 
; ‘Chowdhury v. “Bepin Chandra Roy (2). 
. Now the matter.was 
‘Munsif originally ex parte andas the learned 
“Subordinate E says" the evidence is 


in 


„E (0) 32 C. 0577 9 C. W. N, get; 1 C. T. J. 476. 
To: 29 Ind. Cas. 308; 19 e w. N. 2531 22 e. Lr 
Jra : 


v. Bepin 
if you have both frard and irregülerity 


order . 


heard before the | 


meagre and à satisfactory, But the appli- 
cation was based on the ground of fraud 
and materiel irregularity, I feel no doubt 
myself after rea dng the judgment-debtor's 
evidence and the order of the Munsf that 


(fraud was an element which entercd into 
the Munsif's decision in setting aside the 


‘sale. This being so 1 think the case is 
covered by thé decision already referred 
ito [reported as Nobin Chandra Chowdhury 
Chandra Roy ` (2)), I think 


established, the fact they are coupled 
tozether does not ‘exclude an appeal.’ I 
think thet unless you have irregularity 
alone and irr egula rity unta’nted by fraud 
an appeallies. 

I think the order of the Subordina te 
Judgeis correct an! the Rule accordingly 


must be discharged with costs, Hearirg 
fee one gold mohur, 
N.H, Rule discharged, 


. BOMBAY HIGH COURT. 
LETTERS PATENT APPEAL NO. I5 OF 1021, 
Match. 13, 1922, 

Present;—Sit Norman Meclecd, KT, 

Chief Justice, and .Mr. Justice Sc .h. 

 KESHAV NARAYAN SHASTRI 
PRABHANE—D FENDANT—APPFLLANT 

versus — 
RAMCHANDRAGANESH PRAPHANE 
AND ANOTHER— PLAINTIFFS— 
RESPONDENTS. 


Adverse possession—Co-cumers—Denial of lille 
—Ouster. 


The mere assertion by one co-owncr in posses 
sion of property that the other co-owner Lar no 


right to the property is not sufficient to constitute 


ouster. It might be inferred by evi dence of 


exclusion of the other perrons interested in the 


property uninterrupted for a very long lime. 
Letters Patent Appeal. 
Mr, S. S: Patkar, for the Appellant. 
Mr. M. P. Patwardhan, fur the Re 
spondents, ` 


JUDGMENT.—Two questicrs hes e been 
argued in this Letters Patent Appeal; 


first whether the notice of the oth August 


* 


.ever that 


"Ihe 
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^. X9ol was received by the plaintiff. It 
-apoears thit the plaintiff and h's bro- 
ther, Gopal, were residing away from the 


defendint who was in possession of 


` the family property. That property was 


mottgaged, and the mortgage was redeem- 
edby .the defendant, He sent notice to 
the plaintif and his brother Gopal as 
follows: “Our ancestral land was in 
mottgage with Ghanashama Birdichand. 


We hive paid him off for your share 


including the principal and its interest 
Rs. 1,600, yoa should pay thts amount 
within two months; Otherwise you will 
not have any fight whatever over this 
property." Thete is no evidence. what- 
the plaintiff received this 
notice. 

With regard to the notice sent to 
Gopal, the postal acknowledgment is re- 
turned purporting to be signed by Gopal 
but the signature on the. acknowledg- 
ment, inthe first place is not. proved 
to be that of Gopal; and secondly does 
not even onthe face of it purport to be 
the signature of Gopal. 

-With rezard to the notce served on the 
plaintiff he has denied having received it, 
and that being so, the presumption which 
mizht arise from the notice having been 
despitched to his address by post world 
be annulled. 

With rezard to the notice served on 
Gopi, who is now deed, all that we 
know is that the ackrowledgment has 


- been received, but it does not bear- the 


signature of Gopal. At this distance of 


time, therefore, it wo"ld be extremely in- ` 


advisible for a Ccurt to presume that 


Gopal had received the notice. 


But ‘apart from that even sunposng 
thit the notices had been received by the 
plaintiff and Gopal, we agree with the 
decision of the Court below tlat that 
notice does not amount to an ouster, 


co-owner has no right to the property by 
itself would not be sufficient to constitute 
oyster. It misht be inferred by eviderce of 
-exclusioa of the other perscns interested 
in the property uninterrupted fora very 
lon; time, But it cannot be said that 
since.the date of the notice the defend- 


. ant- has. been in possession of the family 


- 
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mere assertion by One co-owner- 
“in possession of ptuperiy that the other 
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property for so long that it could be 
presumed that such long possession 
amounts by itself to an ouster, even if it 
be annexed to the notice of August I9or. 
We think, therefore, that the appeal must 
be dismissed with costs. 


N. H, 4 ppeal dismissed. 


CALCUITA HIGH COURT. 
Civi, RULE No. 427 OF 1621. 
January 26, 1922. | 


- Present:—Justice Sir Thomas Richardson, 


Kr., and Mr. Justice Ghose. 
AMAR PRASAD DEB-—AUCTION- 
PURCHASER— PETITIONER 
versus ` 
GAGAN CHANDRA HALDAR AND OTHERS 
—OPPOSITE PARTY. E 

Civil Procedure Code (Act V of 1908), O. X X I, 
y. 90—Bengal Tenancy Act (VIII of. 1885), S. 
173—Sale of holding— Benami purchase by judg- 
ment-debtor—M aterial irregularity— Sale set aside— 
Appeal, competency of. 

Where a person interested in ihe sale of a 
holding applies to have it set aside under section 
173 (3)of the Bengal Tenancy Act on the ground 
of a benami purchase of the holding by the judg- 
ment-debtor and also under O. XXI, r. co of the 
Civil Procedure Code on the ground of material 
irregularity in conducting ihe sale, and the rale 
is set aside on both the grounds, the fart that the 
order setting aside the sale under the Civil Pro- 
cedure Code is appealable does not entitle the 
appellant to contest the decision ot the Trial Court 
as regards the ground under the Tenancy Act as, 
well. [v. 523, Cols. 1 & 2. 

Harabandhw Adhikari v. Harish Chandra, Dey, 
3 C. W. N. 184, relied on. 

Sreenath Haldar v. Bepin Behari Mal, 33 Indi 
Cas. 574- distinguished. . 

ule. 

Messrs. Ram Chander Majumdar, Apurba. 
Charan Mukherjee and Jogesh- Chandra 
Bote, for the Petitioner. 

Messrs. Jogesh Chandra Roy, Suraj K: 
Chatterjee and Promotha Nath Mukherjee, 


P 


forthe Opposite Party. 
JUDGMENT.—The facts appearing in 

this Rule are follows:— Opposite parties 

Nos. 3 to 5 as landlords obtained a decree 


for arrears of rent against opposite .par- 
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ties Nos. 6 to 8 əs ratyais of an occu-' Sreenath Haldar Bepin Bshari Mal (2), 
paucy holding. In execution of the decree We have considered the judgment in that 
the holding was sold and purchased by case, On the facts stated by the learned 
the petitioner on the 7th December 1920. . Judges it appears that the sale there was 
Thereafter, opposite parties Nos. r and 2 sought to be set aside substent'elly under 


^as underraiyais under opposite parties O. XXI, r. 9o. Noreference was made to 
Nos. 6 to 8. applied to have the sale set section 173 of the Bengal Tenancy Act 


523 


* 


aside on two sepárate and severa] grounds, 
firstly under cleuse (3) of section 173 
of the Bengal Tenancy Act, on the ground 
that the holding had been in fact pur- 
chased by the judgment-debtors, opposite 
parties Nos. 6 to 8, benami in the name 
of the petitioner and secondly under 
r.90 of O. XXI of the Civil Procedure 


"Code on the ground of material irregu- 


Jarity in the conduct of ihe- sale, The 
l:arned Munsif who tried the Case in the 
first instance found in favour of the op- 
posite parties Nos. rand 2 on both these 
grounds. He, accordingly, set aside the 
sale. When the petitioner's appeal came 
before: the learned Subordinate Judge, he 


„held that though the Trial Court's order | 
was appealable as an order under the Civil 


Procedure Code, it was net appealàble as 


-an Order under the Tenancy Act, He con- 


sidered it unnecessary, therefore, to enter 
into the merits of the case made tnder 
the Cods, inasmuch as the-appeal must in 
-any view of those merits prove Infrte- 
tuous. He accord/ngly dismissed the 
appeal ^ |^, - 

The petitioner then.obtained this Rule 


calling upon the opposite party to show 


cause why the crier dismissing the appeal 
should not be set aside. 

The learned Vakil for the petitiorer 
his argued that the petitioner havirg a 
right of appeal under the Code, it was 
also Open to him in the appeal to con- 
test th: decision ofthe Trial. Court under 
the Tenancy Act. In our opinion, this 
contention cannot be supported. As we 
have said, th2 sale was set aside on ‘two 
distinct grounds, and the fact that an 
appeal lay so lar as one ground was 
concerned, would. not confer a right of 
appeal in respect of the other, There 
is 9 direct decis'oi avainst the petitioner, 
in Harabindiu Adhikari v.  Harish 


Chandra Dey (x), The learned Vakil cited.’ 


(c (058 €. W, N. 184. 


. the Court in its 


in the judgment of the Court of first in- 
stance. Further the observations made 
in the judgment of the learred Judges 
in reference to that section were obiter 
inasmuch asia the result the Rule was 
discharged on the grcund that a second 
appeal preferred against the same order 
of the lower Appellate Court having been 
Suaimarily dismissed by another Bench, 
it wes not opento the petitioner to move 
revisionel jut'sd'ction, 
“The decision in Harabandhw’s case (1) is, 
therefore, binding cn us end we mugi 
follow it. -. ; 

The Rule ts discharged with 
heating fee three gold mohurs. 

N.H, ` Rule discharged 


costs 


(2) 33 Ind. Cas. 574. 


LAHORE HIGH COURT. 
First CrIL APPEAL NO, 3738 
OF 1918. 
Match 9, 1923. _ 
Present:.—Mr. Justice Broadway and 
Mr. Justice Harrison, 
RÍITZ-HOLMES —DEFENDANT— 
"^ APPELLANT 
VEYSUS 
Tue BANK or UPPER INDIA, LIMITED 
—PLAINTIFF— RESPONDENT. 

Contract Act (IX of 1872), s. 74—Penalty— 
Morigage— Interest-— Rate to te reduced on punctual 
payment—Ewidence Act (I of 1872), s. 92— 
Contract im  «writin;—Oral agreement—Eyidenca 
of subsequent conduct, whether admissible. 

In order ty avoid the consc quences laid down 
in section 74 of the Contract Att all that a 
mortgagee nced do is to reseryc the higher rate 
as payable under the mortgage and to provid 
for its reduction in case of punctual payments; 
[p. 526, col. r.] m 
. Kutub-ud-din — Ahmad v. Bashir-ud-din, 5 Indi 
Cas, 665; 32 Ar 448; 7. A. Lo J. 394, followed. 
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Where a contract has been reduced to writing, 
oral evidence of subsequent conduct can under 
“no circumstances be admitted to prove a 
contemporaneous oral agreement. [p. 527, col. 1.] 
Maung Kyin v, Ma Shwe. La, 42 Ind. Cas. 642; 
45 C. 320; I5 A. L. J. 825; 33 M. L. J. 648; 3 P. 
L. W.185 6L. W. 777, 22 C W. N. 257; 23 M. 
I- J-36 27 C I» J. 175; 20 Bom. L. R. 278; 
(1918) M. W. N. 300;9 I. D. R. 114; 11 Bur. I 
T.2t: 44. I 4: 236 (P. C), followed, 
Appeal from a decree of the Senior 
* Sub-Juige, Simla, dated the 27th Septem- 
'. ber 19r8. 
- . Mr. Barkat Ali, Diwan Mehr Chand and 
. Lala. Niamat Rai, for the Appellant. 
: Mr, M, Obedulla, fot the Respondent. 
-JUDGMENT.— The Liquidator of the 
. Bankof Upper India brought this suit 
-against Mr. Fitz-Holmesfor recovery of 
Rs. 2,68,053-13-o with costs and interest 
secured on two mortgage-deeds, dated the 
, 30th April 1912, and in de‘a ult of payment 
of this sum for, sale of the mortgaced prop- 
erty ani alsoa personal decree for the 
balance, ifony. ‘The suit has been decreed 
ia full by the Senior Subordinate Judge 
of Simla, a preliminary decree being given 
on the 25th September 1918, declaring 
the sum claimed to be due, thatis to say, 
Rs. 2,86,642-14-4 inciuding interest and 
costs up to the 25th March 1919, and 
further ordetingthat Rs. 2,82,007-12-90ut 
of the sum shill carry interest at the rate 
of Rs. 6 per cent. until realizaticn, and 
that unless ihe amount decreed be paid 
before the 27th March, the mortgaged 
property or a sufficient portion thereof 
- shallbe sold, After the period had eleps- 
ed a finil docree was passed and appeals 
hive been presented both from the pre- 
lininiry and the final decrees. The deeds 
on which the suit is based are a cash 
credit mortgage-bond with a potential 
maximum of Rs.-so0,coo and an ordirary 
mortgage for Rs. 2,00,.000. The rate of 
interest 9 per cent. is the same in both 
dociments, there being a clause to the effect 
.thatif all the coaditionsin the covenant 
‘are observed and interest and insurance 
"premia are paid oa due da'es, this rate 
'"*of interest will be reduced to 7 per cent. 
Tha defendant pleaded that insteed of the 


- 


„terms agreed upon being those recited in. 


the deeds, th? agreement made at the 


timewas that interest was.to be charged’ 


‘at 7 per cent, and in caseof default an 
`. enhanced rate -of g per cent, was to be 


^ 
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charged and that any how on the .terms 
as recited in the deeds the rate of 9 
per cent. was penal. He further claimed . 
certain items by way of set-off. "The 
following issues were framed:— 

I What was the rate of intetest agreed 
upon? In particular was the 9 rer cent. 
rate a rate by way of penalty? If so, 
what interest should the Court allow? ' 

2. Canthe eight items mentioned atthe 
end of paragraph (2)of the pleas be equit- 
abiy set-off ? If so, are thev cotrect and 
shou'd they be so set-off? Are any of 
them time-barred ? | 

3. Whatis the actual amovnt due to 
the plaintiff ? ANC E. 

Before calling evidence the Senior Sub- 
ordinate Judge decided to hear arguments 
on the preliminary leral point arising out 


-of the pleas taken asto interest and also 


as to whether the items claimed cculd 
be equitably set-off. "These were duly 
argued before him and a decision has been 
given that the first question of whether 
evidence can be led to show that the apree- 
ment was not as stated in the deeds is 
finally disposed of by a recent Privy 
Council ruling reported as Maung Kyin v. 
Ma Shwe La (1), that Kutub-vd.din Ahmad 
v. Bashir-ud-din (2) is conclusive on the. 
subject of the penal nature of the deeds 
as drawn and “that'out of the items claim- 
ed as set-oh, five refer to another su't 
and th: remaining three cannot be equiteb- 
lv set-off in this suit, more especially asno 
stamp has been paid upon them. | 


Oa appeal the first point taken is. that 
the learned Senior Subordinate Judge 
refused to adjourn the case to enable the 
defendant to move the District Judge to 
hear the.case himself and that at.the hear- 
ing on the following day, sth .September, 
the Counsel, who appeared, were not duly 
instructed and that sufficient opportunity 
was mot allowed to them by giving an 
adjournment to enable them to obtain 
further instructiors and to study their 
case more fully, It may here be pointed 


(1) 42 Ind. Cas. 642: 45 C. 320113 A. L. T. 825 
33 M. L- J. 648: 3 P. In W. ios ér. W. 22 2: 
C. W. N. 25723 M. I. T. 36; 27 C. I. J. i75: 20 
Bom. J, R. 278: (1918) M. W. N.300» 9 L, B. R. 
II4; 11 Bur. Le T. 21; 44 I. A. 236 (P. C.). 

(2) 5 Iud. Cas. 665; 32 A, 448; 7 À. Ia” Ji3941 
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Out that although an adjournment was 
applied for on the 4th September for the 
one definite purpose of moving the District 
Court to transfer the case, no further ad- 
journment was applied for on the following 
day andit wasnot urged before the Senior 
Subordinete Judge that the Counsel who 
“appeared had not been duly instructed. 
What'had actually happened was that on 
the same day, 14th August 1918, this suit 
was institutedin Simla, and two similar 
‘suits, one between the same parties w.th 
theaddition of Mrs. Fitz Holmes as co- 
defendant andoneagainst Mrs. Fitz-Holmes 
alone, were institutedin the Court of the 
District Judge, Ambala, the property in- 
volved in those suits being situated w.thn 
his jurisdiction and not within that of 
the S:nior Subordinate Judge of Simia, 
These cases were taken by the District 
Judge himself and itis urged that an 
opportunity should Lave been given to 
. the defendant to makean application to 
him to try this Simla casealso. The Court 


of the District Judge of Ambala closed for . 


the vacation on’ the 3Ist August, while 
that of the Senior Subordinate Judge re- 
mained open during Septemter. The 
application was not put in until the 4th 
September when thé Court of the District 
Judze was closed. There was no reason 
whatever why the Senior Subordinate Judge 
should have adjourned the case pending 
beforehim to enable the defendant to make 
an application in the following month 
of October. Had due zeal and diligence 
been shown there would have been no 
difficuity about his presenting and obtain- 
ing orders on an application of this nature 
before the District Court of Ambala closed. 

The second point taken in ground No. I 
(2). is to the effect that the two Counsel who 
appeared. were not duly instructed, andin 
support of this an. affidavit has been put 
in by oneof them but not by the other. 
The facts as explained are that the defend- 
-ant sent a friend of his, named Waryan 
Singh, to instruct these Counselin Lahore 
and to take them to Simla and when they 


did appear onthe sih, after asking for am, 


adjournment on the 4th September, they 
putina written reply to the plaint which 
was signed by both, and onthe same day 
Diwan Mehr Chand,: the Senior Counsel, 
stated that he was in a posilion to make 
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this statement and that le would have 
the pleas properly signed at a later date. 
On the following day he filed a lengthy 
list of documents and afutther list of wit- 
nesses whom he wished to summon. In 
arguing his point Counsel has alternated 
between impugning the competence of 
these practitioners at one moment, and 
at the next urging that they did all thet 
wes humanly possible for the most capa- 
bie lawyers to do, but that they Tad not 
received their full instructions as the time 
was too short and that, therefore, while 


"describing certain documents in their list, 


they failed to ask to have the necessary 
issues {tamed for which those dccuments 
were required, or to take the additional 
pleas which would possibly kave brought 
about the framing of such issues. He 
contends that the Court should itscdf have 
examined this list of documents, shotid . 
have taken further pleas for the defendant 
and should have framed issues in accord- 
ance with those pleas. Inasmuch es the 
Counsel] acted asfully instructed through- 
outand the Senior Counsel stated that he 
was in a position to plead, and it wis 
never contended belvre the Senior Sut- 
ordinate Judge, as is now urged, that 
they were only instructed to apply tor 
an adjournment, we are of opinion that 
there is no force whatever in the con. 
tentions now put forward, Itisclear that 
Caunsel were fully instructed, that they 
never asked for en adjournment to enable 
thamto obtain further and fuller instruc- 
tions, and that the legel points were {ully 
argued before the Senior Subordinate 
Judge. . 

It js further urged that Counsel intend- 
ed to presentfurther pleas, and that they 
were instructed to do so by the defendant, 
The issues were argued on the 18th and 
not pronounced till the 
47th, an adjournment being given for the 
purpose. lIt was open to Counsel, had 


.they wished to do so, toapply at any time 


during this interyal for permission to amend 
their pleadings. Nothing of the sort was 
doue, and we fiud, therefore, that there is 
no force whatever in these contentions, and 
no reason has been estanlished why the 
case should be remanded and retried. 
The second ground urged'in appeal is 
that no issue was framed as to the validity 
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of the notice served upon the defendaut, 
it being contended that paragraph 5 of the 
written statement did not admit the 
‘validity of the notice. This paragraph runs 
` as follows :— 'Iscorrect (££, paragraph 
“5 of the plaintis correct) so far that a 
correspondence has been going on between 
. he parties forsome time back, bit defend- 
ant has always been ready to make 
reesonable preposals which have been with- 


out any sufficient ground rejected by the- 


liquidatoriorpleintiff Bank:”’ This is not 
a denial of the receipt or ot the validity of 
“the notice received as mentioned in pata- 
graph 5 of the plaiat to which it replies. 
It.is merely a contention that the delend- 
ant hasnot been fairly treated by the 
. plaintiff, and has not been given sufficient 

opportunity to negotiate with a viewto a 

_ settlement. We findthat on the pleadings 
the correct issues wereframed. 
. The main points urged are the question 
of the rate of interest and whether the 
items claimed as set-off can be allowed. In 
` appeal these have been reduced to two, and 
itis admitted that items Nos. 2 to 4 and 
6and 7 relate to another case. Nothing 
is said of item No. 8, and items Nos. X and 5 
aloneare cleimed and referred to in tke 
grounds of appeal. 

The first contention is that the words 
used in the  mortgage-deed actually 
mean that 7 per cent. is to be charged 
“in the first instance, and that a penalty 
of 2 per cent. is to be edded in 
case of default. The meaning to beattached 
to the condition as recited isexplained vety 
- clearly in Kuiub-ud-din Ahmad v. Bashir-ud- 
^ din (2) In order to avoid the consequences 
of section 74 of the Contract Act all that 
a mortgagee need do is to reserve the 
higher ratess. payable under the mort- 
gage, and io provide for its reduction 
in. case of punctual payments, 

After endeavouring to show, without 
success, that this ruling does not apply, 
- Counsel adopts an alternative line of 
attack, which again falls under two heads. 
He contends, in the first place, that at 


the time the agreement was made the' 


-parties ‘intended and understood that 
‘per cent. would be charged anda further 


2 per cent, would be added as a penalty: 
in case of a default being made. In the - 


event of his failing to establish this point 
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he wishes to show that there was a stb- 
sequent oral agreement which he des- 
ctibes as a waiver, and which he con- 
tends comes within the definition in 
section 92 of the Evidence Act. This-is 
an impossible position. inasmuch as the 
two pleas are wholly contradictory, for if 
the terms of the original agreement 
were that in the firstinstance 7 per cent, 
was to be charged, there could be no ` 
reason for the making cf a subsequent 
oral agreement varying the terms so as 
to make them comply with this original 
agreement, He finally decided to adhere 


‘to his first line of argument ard.-to give 


up the alternative centention of a sukse- 
quent oral agreement. On the question 
of whether Le can Le allowed to pro- 
duce evidence of a contempcrancous oral 
agreement varying the terms of tke 
written document, the learncd - Senicr 
Subordinate Judge has summariccd the 
authorities very clearly and we find our- 
selves in complete argeement with the 
conclusion to which be comes that this 
question which was formerly debatalle, 
and one on -wh'ch the High Courts differ- 
ed, has been finally decided by Maun 
Kyin v. Ma Shwe La (1). 7% 
It is contended before us, as it was con- 
tended before the Senior Subordinate’ 
Judge, that the. Privy Council has not 
definitely set aside Abdul Ghofur Khan 
v. Abdul Kadir (3). As explained by the 
leatned Senior Subordinate Judge that 
ruling followed Preonath Shaha v. Madhu 
Sudan Bhuiya (4j, and Khankar - Abdur 
Rahman v, Ali Hafez (5), and the distinction 
made by the Calcutta High Court between 


evidence of previous ard contemporaneous 


conduct as opposed to evidence of sub- 
sequent conduct was drawn in exactly 
the same way in Abdul Ghafur Khan v. 
Abdul Kadir (3). In Maung Kyin 


-y, Ma Shwe La (1), their Lordships of 


the Privy Council say :—‘‘ This series of 


-cases including [Preonaih Shaha v. Madhu 


Sudan Bhutya (4), Khankar Abdur Rahman 
v. Alt Hafez ( K definitely ceased to be of 
binding authority after the judgment of 
this Board pronounced by Lord Davey 


(3)72 P. R. 1901; 114 P. L. R, 1901, 
W. N. 562713 Ind, Deg 


" 
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In the case of Balkishen Das v. W, F. Legge 
(6)” end it follows that Abdul Ghafur Khan 
© X. Abdul Kadir (3), has also ceased to have 
‘any force, and in order to prove evidence 
: of a contemporaneous oral agreement, 
oral: evidence of subsequent conduct cen, 
under no circumstances, be admitted. It 
appears to us thit therè is all the difer- 
‘ence jin the world between the present 
type of case, and that reported ag 
Ram Singh v Ganga Singh (7). There and 
in Other cases: which have been quoted, 
. the quastion to be decided was the in- 
ference to be drawn from the ungues- 
tioned. terms of the 
intention of the parties and the nature 
oL the agreement, e.g., whether it wasa 
gift or a sale, or a sale or a mortgage, 
Here an attempt is made to show ‘by. 
evidenee of subsequent conduct that the 
terms were different from those enteted in 
the deed. We therefore, hold agreeing 
with thelesrned Senior Subordinate Judge 


that the plea co ld not be taken’ that” 


. eVidence ‘could not be led in sapport of 
. it, and that the teims, as recited, must 
be enforced. i 

As to the items claimed as set-off, Mr. 
Obedulla, Counsel for the respondent Bank, 
has agreed that the appellant should be 
` allowed a réduction of the total amount 
claimed as items Nos, x and sin case the 
remainder of.the decree is upheld, We, 
therefore, dismiss the appeal with costs 
except in so iar as to reduce the. total 
‘amount by Rs. r,587-10-8. 
| In this case a final decree had been 
- given on the expiry of the period of grace 
allowed and a further interval of, over 
three years and ten months has elapsed. 
` The question, therefore, does not arse of 
any furtheraction being taken before exe- 
cutioa is sought, , 

Z.K.. - Appeals dismissed. 
—(6)22 Å. 149; 27 I. A. 58; 4 C. W.N. 15332 
Bom. L- R. 523; 7 Sat. P. C. J. 6or; 9. Ind. Dec, 
(N. 5.) 1130 (P. C f. A 

(7) 7o Ind. Cas. 202;3 kr 389; (1922) A. I. R. 
(1. 3505 * 
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j ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. I431- OF 1020, 
June 2, 1922. 

Present:—Mr. Justice Kanhaiva Lol. 
SARJU PRASAD AND OTHERS—PLAINTIFIS 
—APPELLANTS 
UCYSUS 
GAJ ADHAR LAL AND OTHERS— 
DEFENDANTS—RESPONDEN'S. 
Civil Procedure Code ( Act. V of 1508), 0. IX, 
"^ 13—Defendant’s Counsel expressing inability 


to proceed with case—Decree foy pl aintifj—Ex parte 
decree. 


The Pleader for the defendant in a cuit stated 
on the date of hearing that his client and 
witnesses had not turned up and that he was 
unable to proceed with the care. ‘Phe Court 
thereupon proceeded to decide the suit on the 
merits. and passed a decree. The defenéant 
‘Sought to set aside the decree under O. IX, r. RE 
oí the Civil Precednre Code: 

Held, that by saying that he conld not proceed 
with the case it ‘could? yot be said that the 
Pleader Lad withdrawn himself and the decree 
passed, therefore, could not be regarded, and 
set aside, is an ex parte decree, [p. 528, col. 2.] 

Mr. S.N. Mukerji, lor the Appellants. 

JUDGMENT—This appeal arises cut of 
a suit brouzht by the plaintiffs for a 
declaration that they were not bound by 
a decree obtained collusively Ly tke 
defendanis, Gajadhar lal and others, 
against Musammat Puna, the widow of 
Mangli, and that a sale held in execu- 
tion' of that decree did not effect any- 
thing more than the life-interest of the 
said lady. 

. The 4th of August I9I9 was fixed for 
the hearing of the stit, On that date 
the defendant, Gajadhar Lal, applied for 
an adjournment on the ground that he 
had summoned his witnesses, but they 
had not been served. "The Courtin which 
the suitwas pending granted theadjourn- 
ment and fixed the 2rst august rorg 
for its heating. On-that date the plaint- 


ifs were present and the evidence adduced 


by them was recorded. The contesting : 
defendant, Gajadhar I], was not present, 
His Pleader stated that his client had 
not turned up till then, thatthe witnesses 
summoned by him were also not present; 
and that he did not know what had 
happened to prevent them from attend- 


.ing. He expressed his inability in con- 


sequence ‘to proceed . with: the hearing, 
Oa that datea telegram had- been fe- 


. CSived by .ihe Court from Gajadhas Lal, 
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purporting to have been sent from the 
Railway Station Manhar, on the 21st 
August r919 at II-40 AM., stating that 
he had missed the train and was lying 
at Bindki Road with the witnesses and 
asking that the hearing of the case might 
be postponed. He had, as a matter of 
fact, summoned eight witnesses on the 
T3th.Auzust 1919 for the date fixed for 
the hearing: andif his allesation was 
correct that the witnesses were coming 
with him by train and had been detained 
On account of his missing conuection at 


 Bindki Road, his absence on the date. 


fixed coüld have been explicable. The 
Court, however, proceeded under O. XVII, 
T. 3: to try the suit on the ments and 
decreed it with costs, 

An application was subsequently filed 
by the said defendant, accompanied by 
an affidavit, for the setting aside of what 
he described as av ev parte decree, but 
it was rejected by the Court on the 
ground that no such application was 
maintainable. He then filed an appeal 
from the order rejecting that application 
and: another appeal from the original dectee 
decreeing the suit. The former appeal 
was dismissed by the learned Subordinate 
Judge on the roth April 1921. The latter, 
though filed beyond time, was admitted 
by him under section 5 of the Limitation 
Act (IX of 1908) and ultimately allowed. 
The order passed by him in the latter 
‘appeal merely declared that the Court 
of first instance had no power to decide 
the suit on the merits in the absence of 
the contesting defendant and that- the 
decree passed by it was only an ex pane 
decree. , 

The legality of that order is challenged 
here. The order is bothin substance and 
form open to question. The suit was not 

. originally decided ex parie. Ihe Pleader 
of the contesting defendant was present, 
He nad not stated that he had no instruc- 
tions to proceed with the hearing. All 
that he had said, according to the orter- 
sheet, wos that his client had not turned 
up for some reason not- known fo him, 
- that the witnesses summoned by him had 
also notattended, and thet he was unable 
to. proceed with the case. The Court of 
first instance thereupon proceeded to 
decide the suit on the merits and an 
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appeal was maintainable from that decree. 
By saying that he was unable to” pro- 
ceed with the hearing it cannot be said 
that the Pleader had, withdrawn himsell; 
and the decree passed in that suit cannot, 
therefore, be regarded as an ex parie decree 
which could be set aside in the mannct 
laid down in O. IX,r, 13 of the Code of- 
Civil Procedure. In form the order passcd 
by the lower Appellate Court was simi- 
lary open to objection, It was not open 
to the learned Subordinate Judge to- 
take the view that the decree was an 
ex parte decree after be had dismissed the | 
appeal, which kad teen fled from an 
order refusing to set it aside, on tke 
ground that the decree was one dealing 
with the suit on the merits, All that 
the learned Subordinate Judge could 
have done was to have  enquired into 
the reasons which led to the absence of 
the corstesting defendant on the date 
fixed for hearing, and if he wasstatisficd 
that there was sufficiert excuse for his 
absence, he could have passed an order 
setting aside the dectee passed by the Court 
of first instance and remanded the suit 
for re-trial after taking such eviderie as 
the contesting defendant wanted to addtce 
in support of his defence, If he was 
not satisfied that there was sufficient 
reason for h's absence, it was still neces-. 
sary for him to have examined the suit 
on the merits and determined whether the 
decree passed b y the Court of first instance 
was proper or not. 

The appeal is, therefore, allowed and the 
case sent backto the lower Appellate Court 
with directions to re-edmit the: appeal to 
its original number and to dispose of it, ” 
with due regard to the observations made 
above, in the manner required by law. 


-As the contesting defendant is absent tc- - 


day and ihe procedure adopted by him 
has put the plaintif-appellant to con- 
siderable expense and trouble, there’ is no 
reason why he should be deprived of tke 
costs incutred by him in filing this appeal. 
He is, therefore, allowcd his costsas again st 
Gajadhar Lal including fees in this Court 
on the higher scale. 
N. H. 
Appeal allowed, 
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à CALCUTTA HIGH COURT. Sir Asutosh Chaudhury, Babus Manmatha 
APPEAL FROM ORIGINAL DECREE No. i68 Nath Mookeijiand Satindra Niih Mockesjce, 
» OF 1922. for the Appellant. 
“April Io, 1923. Babu Gour Mohan Dutia, fcr the Ro- 


Present '—Justice ST Asutosh Mookerjee, spondents. 
Kt.,and Mr. Just’ce Rankin, 


THE CORPORATION or CALCUTTA JUDGMENT.—JIhe pleintifis-rcsj:ondc nts 
—D EFENDANT—APPELLANT are the owners of prem ses No. 12-1, Tud- 

VEYSUS dopookur Lane, and Nos. 34-1 end 37-3, 

BIJOY KUMAR ADDY IN nis OWN RIGHT Watgunge Street, which are bustee lends 
AND AS EXECUTOR To THE ESTATE in occupation of their tenants. The lends 

OF LATE ASHUTOSH ADDY AND OTHERS are sittucted w:th n the jursd ction of the 
_ —PLAINTIFFS—RESPONDENTS, __ Munc:pal Corporation of Caleutia end cre 


T ; " subject to the operaton of Chapter XXVI 
Calcutta Municipal Act (III of 1899 B. CJ, piel Co rh i631 Aci p g (Act 
ss. 408, 490, üza—- Requisition, failure to comply O* MIE aicu nie pa » 1699, d 
with—Construction by occupier—Discharge of owner III o: 1899 B.C.). The defenda nt Cor- 
jram liability, extent of —Procedure under s. 409, poration called upon the plaint fs io cerry 
tion. ah a : of p AA out improvements in the bustecs and upon 
1 . restra imina roceedings—- : ; j ' hot 
Jurisdiction, exercise of. thet failure to comply w.th the regu siten 
Sub-section (3) of section (e2 of the Calentta inst tuted successive cr.minal pr csecutiors 
M anicipal Avt, docs not discharge fron. lability to compel exectit.ou of the i orks. The 


ai Owner who has not coinplicd with a requisition, result has been that the plaint ffs have 
merely because the ocenpir of a portion o! the avictsd o 1 tha ieht 
land “has rendered compliauce with the requisi- Deen coavicted on mo less 3b WTB 


tion impracticalle in part. The owner is dis- occasions and sentenced 1o pay fines ol 
charged from liability under the section only to various amounts under tection 575 reed 
the pud E M mre Ani aaa ka with secton 408 of the Calcutta Municig1 
‘Non-compliance cite a Nd a Act. Te pleint-Rs have thereu; cn instiut- 
2 Har a Iequiiüon undir sti- . “44 4 injuretion e egit 
tion 403 ul the Calentta Municipal Act impos s cd the present pe dm IUE CHO en 
a liability on the owner. It the tequisitcimproic- the Corporation. The plaintiffs pray thet 
ments are carried ont by the G “neral Committee the Corporation be restrained by ar in 


under seetioa 409 of the Act, che diianlt on tke ; d from taking eny ection er 
.part of the owner vanishes, but till the work is Jae on, Ho n- ps 5 x 5 4h th 
completed, tue default remains, centire or partiel; proceed ng ior mnomcomplarce with e 


anl the liability of the ownir to br prosecuted requ sition ior carrying cut impios chi nts 
stili continues in operation. [p. 531, col. 1.] in their premises, aud (b) frem institr- 
, : | ting cr cont*nuing any preceedirg of prt- 
, it is not the ptactice of a Court of Equity to tng the Jaw in mot.on fur enforcirg the 
interiete with tne acts ot Cu1p naic bidis, unless A ‘os : 
they are iranifestly nbei.g «ndr powcrs. [p. 532, 1€ dU sition. T.e clam for im "anne doH 
col. I.) w.S base: on the assertion thit the Cor- 
Daz? of Dedfrd v. Disson, 118,5) 20 Eq. 353; porat! n h.d not only iit ated procecd n s 
44 Es J Ch 51: 33 D. r. 150, dam dal ad M umei- wtbout sirct cun pl alce wih the ;-1o- 
paty v anal, 20 B. 140: 10 ing. D «. (s. Jm : { ihe luwin thet behali zrd 
053 19 B. 212; 10 Ind. D c. (v. 3) zip, r lid VSONS YU lal ae 
Ol. i wi hout proper serv ce of notice tpon ihe 
partes in'erested, but had Inst tuted pto- 
Though the extreme position cannot be main- sacutions egal.st them in pervetse exercise 
tained that there is ab-vlutc Is nu jurtdicí:on in of altered | ow. rs not cuthcr «d by law, 
à Court oi Equity to restrain cranial proci: cinge Coi ii diated these slleta- 
for beca of its eiactm nts, ihe Court will nt tios a 1d miintzined that thev had acted 
iatez.:e, unl ss im vty special ciicumilauc:, ty in st ict com lance with statutory pio- 
wiy of tnjugeada or dewarticn of right, where tordinat t 1 . 
tac Ley-s:ature hag point d out a mde of pto- v S8 Ons. Tue E rige n J "d rp to 
cedare b. tore a Mig strate. [p.53t, Col.2.] tis coxclus' on that the Corporation had not 
Cas -lav dis:us.el. actel w thout jur s tic'ion, but granted en 
injunct On, first, becuse the pia n'iffs were 
Adpealfrom the decree .f the Sibordi- nati, a poston t° carryout all the im- 
nate Judze, 24-Perganaahs, dated zoth provements by reason of the obstructive 
December 1021, - attitude of someof their tenants on the 
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officer and an enzincer, in cases 
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premises, and, sccondly, because the 
Corporation had taken action under section 
499 with a view to carry out the improve- 
ment; themseives. The present appeal 
has been brought by the Corporation to 
test the propriety of this order. - 


Section 406 of the Cilcutta Municipal 
Act authorises the General Comnittre to 
arrange for inspection, report and pre- 
paration of standerl plan by ə medical 
where 
the improvemMent o° a bustee is a m tier 
of emergency. Section 407 frequir.s the 
General Committe: to approve such 
standard plan alter hevriny objections of 
the owner and after miking such modi- 
fication as they m y dem proper. Sect n 
408 next provides that th? General Com- 
mittee miy cause a. written notice to be 
served woon th? owners of the land, re- 
quiring them to carry out all or any of 
the inprovemceats or any portion thereof, 
Section 409 empowers the Gener.] Com- 
mitte» tj carry out such improvements in 
default of the owaers,and to reat’se the 
exp-nses fron then, Section 574 makes 
non-compliance with requisitons und-:r 
section 408  puuishable w.th a fine, and 
section 5753 makes the contintinz offence 
punishable with a daily fine after a first 


conviction, 


In tha present cise, it was contended 
that th: notices co ;temp'atel by section; 
407 and 408 had not been dily served and 
that the proceedings wre consequently 
without jurisd ction, as indicated in. Kan; 
Lil v, Corhoration of Calcutta (x). The Sub- 
ordinate Julge his held on theev dance 
that the requirements of sections 406, 407 
nd 408 were fulfilled and the requisite 
notices wete served in the manner ptes- 
cribed by section 593. He has further 
pointed out that fec:ipt of the notices under 
sections 407 and 408 is admitted by one 
of the pliintiffs. The conclisions of the 
Subordinate Judge are amply supporte] by 
the evidence ou the record, Iu these cir- 
cumstances, the view cannot be maintained 
that the General Committee acted illegal- 
ly and without jurisd'ction, when t]ey 


20 Q) iC W.N. 508 : 5 Cr, Ie J. 295. 


called upun the p'aintihs to make the 
improvements uncer section 408. * 

The plainti*s have conterd:d, however, 
that the. should not be held respons‘ble 
for failure to comply with tbe requisition 
made by the Corporation, inasmuch as 
the improvements could mot be carried 
Out while the land wes still occupied Ly 
tenants who could not be removed. Sec- 
tion 622 author’ses the owner of: any 
land, who is prevent«d by the occupier 
thereof from complying with any requis- 
tion made in respect of the land, to apply 
tothe Chief Judge of the Court of Small 
Causes of Calcutta. The Chief Judge, cn 
receipt of such application, may make e 
written order requiring the occupier to 
affor]all r:isonible facilities to the owner 
for complying with the 1equis‘tion. ‘The 
Occup‘er shall, after eight days, avtord all 
such feasonable faclites ses may be pres- 
critel in the orcer: and, in the event of 
his continued refusal so to do, the: owrer 
sill be d'ssharged during the costinusrce 
of such refusal from any liablity which 
he would ot'efwis: incur by reason of 
his failure to comply with the requisition. 
In the case before us, the plaintiffs invoked 
the aid of section 622 and yet ikree 
tenints, Salemah Bibi, Jabanulla Se.one 
and Solaman Moll: refused to comply: 
with the order. The Subordinate Judge 
has, however, found that although these 
three tenants fefused to afford facilities 
to the plaintiffs and thus rendered it 
impracticab'e for them to cariy out com- 
pletely all the improvements required by 
the General Committee, the plaintiffs 
could hive cirried out some at lest of 
the improvements. But the plaintiffs have 
not done anything «tall to comply with the 
requisition, In such c'rcumstances, secticn 
622, sub sect'on (3) is of no assistance 
to the plaintiffs, It wold be unreason- 
able to construe that provision in tle 
sense ‘thit an own, who has not com- 
plied with a requisiticn at all, is di:charg- 
ed from liability, merely bec.uss the 
occupier of a portion cf tle land Tas 
rendered compliance impractcab'e cny in 
part. Upona fair interpretation of seciiun 
672, we must hold that the owner is 
discharged from lialility only to the e tent 
thit compliance is rendered impossible by 
the conduct of the occupier. 


Yes 
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The plaintiffs have next urged that tie 
notice under section 408 was waivid Ly 
the Corporation, when it was decided 10 
take action under section 409 and to have 
the improvements ceriied cut by the 
General Committee at ile cost of tle 
owner, We areof opinion that there is no 
solid foundation for this contention. NOn- 
compliance with o requisition urder 
Section 408 impos:s a liability on the 
owaer. If the requisite improvements afe 
citried out by the General Committee 
under section 409, the default on the part 
of the owner vanishes; but til the work 
his been completed, the default remains, 
eatire or pirtial, and the liabil.ty of the 
ovaef to be prosecuted still continues Jn 
operation, This view isnot opposed to 
the decision in Emperor v. Nader Shah (2) 
There it was ruled thatif after service of 
notice, negotiations ensue, which are 
tantamount to a request by the defaulter 
and a consent by the Commissioner to 
te consider the matter, such negotiations 
Operate as a waiver of the notice. This 
doas not justify the inference that if the 
G mertal Comm ttee decides to take recourse 
to section 40), the owner is forthwith ab- 
solved from the liabil ty he hasalready in- 
curted by reason of his failure to comply 
with the requisition under section 408. 
In the cose before us, a drain was com 
structed devartmentally, as a temporary 
maisire, dating the period of continued 
dafau't on the part of the plaintits. No 
doubt, half of the costs of construction 
wis realised from them, but ths did not 
extinzush their lability on account of 
failure to carry out such ot the improve“ 
ments as could have been effected, notwith- 
stand ng the obstructive atttude of three 
of their tenants. Weare of opin‘on that 
Sect'on 409 is of as I1ttle avail to the 
plaintiffs as section 622, 

"There his been much d'scussion at the 
Bir as to whether a Court of Equity has 
jurisdiction to restrain criminal proceedings 
for therecovery of a penalty imposed by a 
Statute for breach of its enactments. An 
authority for an affirmative answer has 
been traced to the decision of Lcrd Hird- 


: (2) 29 B. 35; 6 Bom. L. R. 60,1 1 Cr. Lk. J. 


wick in Mayor and Corboriionof York v. 
Pilkington (3,thougha contrary view Lad 
been indicated by Holt, C. J., in Holdersafe 
v Saunders (4); seealso the decision of Lord 
Hardwicke in Montague v.-Dudman (5). 
But the tendency of modetn decisions 
is that eVenif the Court has such jurisdic- 
tion it will not interfere as a genera] rule ; 
saull v. Browne (6), Kerr v. Preston 
Corporation (7), Hedley v. Bates (8) , Stannard 
V. Vestry of Saint Giles (9), In fe Briton Me- 
dical and General Life Assurance Association 
(ro), Grand Junctton Waterworks v. Hampton 
Urban District Council (x1), Devonport Corpc- 
vaou v. Toz:r (12), Merrick v.  Liverpcol 
Corporation (13). The principle deducible 
from these decisions is that though ihe 
extreme postion cannot ke maintained 
tiat there is absolutely no jurisdiction in 
the Court to restrain proceedings before a 
Magistrate, the Court will not interfere, 
unless in very specal circumstarccs, by 
way of injinction or declaration of right, 
whete the Legislature bas pointed out a 
mode of proceduie before a Magistrate; 
szealso Emperor of Austria v. Day (14). 
A similar view has been adopted in the 
Courts of the United States, and relef 
his been frequently denied on the ground 
thit the proceed'ngs were for the enforce- 
ment of a criminal or guast criminal nature 
and that equity declines to interfere with 
tue administration of the Criminal Laws. 
It has been maintained, however, that a 
Court of Equty may ina propér case 
interfere by injunction to restrain an act 

(3) (1742) 2 ALK. 322; 0 Mod. 273; 26 E. R. 584. 

(4) (1694) 6 Mod. 16; 87 E. R. 780, 

(5) (1751) ? Ves. Sen, 396; 28 E. R, 2:3. 

(6) (1874) 40 Ch. 643 44 L.]iCh. 1:131 IL. T. 
493: 23 W. F. 50; 13 Cox C. C. 30. 
5 U) (1876) 6 Ch. D. 463; ab L. ]. Ck. qoo; 2$ W, 
sd s 

R) (1885; : cd. i : . 

p bw a a ah aks 

(9 (18 2) 29Ch. D. 190; sr L. J. Ch. 629; 46 I. 
Te ee QU L J. Ch 

(10) (I 2 . 2.503; ‘ 6 J 
LT os a Ww. R. ador EL s di 

(11) (189%) z Cn. 335, 67 T, J. Ch. 603; C2 
J. P. 560; 78 L. 1. 673; ra T. L. R. 467: 40 
W, R O44. T" n 

iz: (1602) 2 152 at p. IGS; } 

m 86 L. T. 612; 18 T, p (83 reins SENE 

(13) (roro) 2 Ch. 449: 79 L. J. Ch. 251; 104 
1. T 399; ;4 J. P. 4455; 8 L. G. 2. 966 
i are, D oda (ea E 253: 30 

«dn, ‘ ? p ko ; . * 9 : a 
eee 45 E R. 8614 "Me TM 
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or proceeding, criminal, or guasi-criminal 
inform, which tends to theimpairment of 
property rights, and proceedings for the 
enforcement of Mun'c pal Ord nances, such 
asthe one before us, have been treated 
as quasi-criniinal (Pomeroy on Equity 
Jurisprudence, section 1777). We need not 
pufsue this point further, but it should 
not be:overlooked that the judicial deci- 
sions on the subject in other jurisd ctions 
were large'y rendered necessaty by the 
system of class fication of Courts prevalent 
there. Apart from ths we have the well- 
settled rule that it is not the practice of 
the Court to interfere with Corporate bodies, 
unless they are manifestly abusing their 
powers, Duke of Dedford v. Diwson (15), 
Ahmsiabad Municipality v, Manilal (10). 
It is consequently unnecessary to cons der 
the terms of section 56 (e) of the Specific 
Relief Act, waich provides that an injunction 
cannot be granted to stay proceed n's in 
any criminal matter. and wh'ch,.t has been 
suggested, shouid be construed to imply 
that thereis no barto enjoin' ng contemplat- 
ed pfoSecutions where proceedings are 
only threatened and are not yet pend ng. 
Nor need weadopt the extreme view tnat 
an injunction should not be granted to 
preveit the institution of criminal proceed- 
in3s for non-compliance with requisitions 
of Municipal authorities, merely because 
the person concerned, when prosecuted 
for an allezed default, may be acquitted 
On proof that the action of the Corpora- 
tion was ultra vives, Oa the facis est.b- 
lished in th» cass bsfore us, we areclear'y 
of opinion thatan injunction shouid not 
be eranted. 

The result is that this appeal must. be 
allow2d aui thssiit dismissed with costs 
in both Curts, Tha hearing fee in this 
Court is assessed at five gold moiwrs. 


Z. E. A bp:al allowed. 
«5 (1875) 20 By. 353; 44 T. JCh. 54,9: 23. L. 
. 156. 

(t$) 19 3. 212; ro Ind. Der (v. S) 145: 20 B. 
* 146; 10 Ind. De: (N 5) 6535. 
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LAHORE HIGH COURT. 

SECOND CIVIL APPEAL NO, 1169 OF 1916. 
Janutaly 17. 1023. 

| Present -—Mr, Just ce Broadway and 

Mr, Justice Zalar All, 
RAM KISHAN— PLAINTIFF — 
APPELLANT 
VFS US 

RAUSHAN AND OTHERS—L E: ENDANTS 
—RESPONDFNTS, 

Civi] Pyocedure Code (Act V of 1908), ss. 16, 
20—Syit for accounts and purtition of joint family 
properiy— Jusyisdi kon cf Cout to deal wiih pro p- 
erty outside British Indi,— Appe t, see.na— 
Jurisdiction, question of, wheiher can be raised jor 
fost time—Htnau law— Jot jamily——} artilicn 
—Froperty kept joini-—I avtneis]ip, whether created 
—Mimber managing business— Ac ouis, liability 
to render. 

In a: uit for acecunts of dealings with ard a 
partition of jeint fimuly pioperty fika ima 
British Court, the Court. Bas jurisdiction 10 deal 
with immovable proptriy situate in a Native 
State. [p. 534, col I.| | 

Jagnandan Singh v. Kishore “hand, roo P. 
W.R, igo8, Fateh Ah v. Charles Eqward Gray 
36 Ind. Cas. 210; 4. G. Madari v. R. Miser, 36 
Ind. Cas. 431: 9 Bur. L. T. 119, Virabhadra 
Gowdu v. Guruvenkata Charlu, o2 M. 312 at p. 
313; 6 Ind. Dec. (N.8.) 222, Kashinath Govind v. 
Anant Sitaram, 24 B. 407; 2 Bom. L. R. 47; 12 
Ind. Dec. (N. S.) 804, Durga Das v. Ja Narain, 
50 Ind. Cas. 156; 17 A. L.J. 567, relied on. — 

A qu:stion t lating to jurisdiction which is a 
pure qucstion of law and can be dealt with on 
th: rec rd as it stand without any furthr evi- 
dener beirg recoidea eon be taken in Second 
apal althut gh ıt was not mgd before the lower 
Appellate Court, [p. 534, col 1] | 

Where on a partion of joint family property 
it is agreed that cerlain items Should cuu. nne 
to rentjn Joint, it Caprot be held ila the 
members of the 1amily wuli. mte a pattuerShip 
with mipect tu such items. [p. | 24 col 1 ] l 

War one m mbiru a juni Hadu family 
Snancg + a family btuoness it 18 .n tlc positiun 
of an agent qua tho ether m.mbiis, ana 1f fs 
incumb ni on him to nrdcr an üectnf of the 
busin ss, and he cannotcseap from the habiii.y 
of ronderiMZ accotius &IDpiy brcezusc he says 
that hc possc 8:45 no acCcGuut-LOcks, Ip. 534, col. 2.) 


Second appeal from a decree o Ds 
trict Judge, Hissar, dated the bil. Jan uaiy 
19:9. 
aa khshi Tek Chand ard Lala Gobind Ram 
Khanna, for the Appel nt. 

Mr. Nanak Chand Pandit, for the Res- 
pond nts. 

JUDSMENT.—One Paras Ram had five 
sons all o! whom had no nale issue. Of 
thes: four adopted various persons as 
their sons—vide the following pedigree 
table:— 
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PARAS RAM 





| | pd 
Gaja Balmokand Dhan Raj Dilsukh Lakhmi 


Nand died Rai Cnand 
issueless 
Partab Raushan Ram K 3hen 
Chand Adopted Adoptcd son 
Adopted Son son (D»fend- (Plaintiff) 
(defendant ant No. I 
0:2 





Mu ammai Bhajji 
widow 
(defendant No. 3) 


Bhagwan Das 
AdcPied Son 
(defendant No. 4) 


In 1911 a suit for partition was filed 
between the sons of Puras Ram which 
Was decided in 1912 on a compromise 
under whch the.family wis disrupted but 
it was defiaitely agreed that certain out- 
standings and moveable and immoveahle 
properties stuated at Arupgarh in the 


Bikaner State were to remain joint as 


before, 

Oa the 1st December 1915 Rim Kishen 
instituted a suit against Dhan Ray, 
Balmokand, Musanm.i Bbajji aud Bhag- 
win Das. The sut was for accoints 
and partition of a one-fourth share of all 
de ‘lings, connected with the parties’ firm 
at Anipgarh anda division of al! landed 
ani residen:ial property connected there- 
with wh'ch might after enquiry be dis- 
covered, Iu p:rigraph 5 of the plaint Rem 
Kishen definitely asserted that he had as- 
certained that ul moveable and immoveable 
property at Anupzarh had been sold. 
the roth of June 19:16 the learned Sub- 
ordinxie Judge (Mr. Anderson) held that 
Ram Kishan was entitled to a one-fourth 
share of the moveab!es in suit but that 
the British Courts hid no jurisdiction in 
relation to any immovertble property 
situate in the Bikaner State. Onthe sth 
of July 1916 the same learned Sut- 
ordinate Judge held that certain other 
properties at Minchinabad could not form 
the su5ject-matfer of this suit. The case 
was finally disposed of on the 13th of 
July 1917 by another learned Subordinate 
Judge (E.T. Bhan) who held that Ram 
Kishen had failed to prove that moneys 
had been realised by the defendants in 
connection with the anupgarh properties 
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and dismissed the suit. Ram Kishen 
appealed to the learned District Judge 
who, on the r8th of January. rgx9, up- 
held the decision of the Jeatned Sub- 
ordinate Judee so far as the dismissal of 
Ram Kisken’s suit was concerned, but, 
accepting a cross-appeal by Raushan Lal, 
Partab Chand, representatives of Dhan 
R:ijanud Belmokand; granted a decree in 
their favour for Rs. 200 withcosts against 
Ram Kishen. In the course of his judg- 
ment the learned District Judge tound 
that Balniokand and Dhan Raj and cone 
sequentiy their adopted sons had never 
had any concern with the Anupgath property 
or business and that, therefore, they were 
not liable to render anv accounts, He held 
that Bhagwan Das had been the manager 
o: the business and the property at Anup- 
gath butconsidered that he was also not 
liable to render ény acccuuts, inasmuch as 
it had not Jem proved that he was in 
actuel possession Of any account-books. 
Against this decision Ram  Kishen has 
come u» to this Courtin second appeal 
through Mr. Tek Chand, and Mr, Nanak 
Chand Pandit has been heard on behalf 
of the respondents Raushan and Partab 
Chand. Bhagwan Das, though served, bas 
not considered it necessary to putin an 
appearance, 


It has been urged by Mr. Tek Chand 
that the decision of Mr. Anderson, dated 
roth June 19106, to the effect that the 
British Cuurts had no jurisdiction to deal 
with the immoveatle property in the 
Native States was-erroneous, and in support 
he referred to Jagnandan Singh v, K sho € 


Chand (1), Dw ga Das v. Jat Narain (2) 
A. G Madam v. R. Misser (3) 
Kashinajh Govind v. Anant Sitaram (4), 


Virabhadva Gowdu v. Guruvenkota Charla 
(5) and Fateh Ali v. Charles Edward Gray 
(6). He further contended that after the 
decision of the partition suit in 1912, the 
parties, gua the property left undivided, 
became partners, a partnership coming 
into existence within the definition of that * 


(1) 100 P, W.R, 1908, 

(2) 5» Ind. Cas. 156; 17 A. L, Je 567. 

(3) 36 Ind, Cas. 431; 9 Bur. L. T. 119. 

(4) 24 B. 407; 2 Bom. T. R. 47; 12 
(x. S.) 804. 

(5 22 M. 312 at p. 3131 8 Ind. Dec, (N; S) 222. 

(6) 36 Ind, Cas. 210. 


Ind, Di C. t 


t. 
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erm as giver in the Indian Contract Act. 


So far asthe contention that the partner- 
ship came into existenceisconcerned, we 


.ate Of Opinion that it cannot succeed. 


‘ 
€ 


“Tha property was the joint property of a 


Hindujoint family, The jointness of this 
family came to an end in Igiz2 but if 
was sprcifically agreed that certain prop- 
erty (now ii suit) ‘should continue to 
rema n joint as before. The plaint as 
framed also clearly indicates thatno part- 
nership, as contemplated by the Indian 
Coitract Act, was alleged by Ram Kishen. 
His suit was for accounts and partition of 
property held jointly. At the seme time 
we ate of Opinion on the authorities cited 
by Mr. Tek Chand thatthe British Courts 
had jurisdiction to deal with the suit as 
instituted includinz the immoveable pro- 
perty situatedin the Native States. Jagnan- 
dan Chand Singh v. Kishore Chand (x) is 
specially in point, Mr. Nanak Chand Pandit 
urged that this question of jurisdiction 
although a pure question of law could rot 
be urgedin second appeal, inasmuch as it 
had not been made aground oí attack in 
the appeal to the District Court. In this 
view, however, we ate unable to agree. The 
question is one of law puie ard simple 
which can be dealt with on the record 


. as it stands without any further evidence 


baing recorded. : 

So far as the liabitity of Mr. Nanak 
Chand Pandit'sclients Raushanand Partcb 
Chand torender accounts is concerned, 
however, we are o Opinion that the find- 
ing of thelearned District Judge concludes 
the matter, being ə finding ona question 
of fact. It has been definitely found that 
neither of these two respondents or their 
respective fathers ever had any concern 
with the business or the properties situat- 


` ed at Antip2arh, and further it has also 


been found that Bhagwan Das was the 
manager of the firm there. So far as 
Raushan aud Parte b Chand are concerned, 
therefore, we con ider that the decison of 
the Court below must stand, - 
Bhazwan Das, bowever, who has been 
found to have been the manager of the 
firm, and as such in possession of the 
Aaupzarh properties at one time, cannot 
“be freed, fron the l'ability of rendering 
accounts simply becatse he has said that 
he possesses no accoynt-books and the 
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plaintiff has been unable to prove the exist- 
ence of such. As the manager of the 
firm, Bhagwan Das was in the position 
of an agent gut the other joint owners 
and-it was incumbent on him to render 
an account of allassets and expenditure, 
In this view we ate supportedby a decision 
of the Allahabad Hish Court reported 
as Rajhunath v. Gangatji (7) cited with 
approval in Jagnandan Singh v. Kishore 


aS ot red 


our opin'on this decrce cannot stand, inas- 
much as we consider that Bhagwan Das 
must be called upon to render an account 
of his stewardship of the property in suit, 
The rizhts of Raushan and Partab Ckand 
in the proceeds of the property sold by 
Ram Kishen will have to besettled when 
Bhagwen Das has rendered accounts and 
the actual sums to which each party is 
entitled have been arrived at. 

We accordingly accept tki; appeal, set 
aside the decree passed against Ram Kishen 
for Rs. 200 and direct that a preliminary 
decree be passed against Bhagwan Das 
ho'ding him responsible for the rendition 
of accounts of the property in suit. Costs 
in this Court will follow the event. This 
order isz% parte against Bhag wan Das, 

Appeal accepted, 

Z. K. E 


(7) 2; 4. 37; A. W. N. (1905) 3. 


CALCUTTA HIGH COURT. 
CIVIL RULE NO. 434 GF 10921, 
March 17,1922. 

Presen :— Justice Sir N. R. Chatterjea, K^, 
and Mr. Justice Person. 
MOHADEB KUDU—PETITIONER 

UEFSHS l 
BENODE LAL PATRA— OPPOSITE 
l PARTY. 
Probate and Administration Act (V of 1881) 
s. 69— Adverse claimant to lestator— Interest in 
estate—Probate, opposition of, 


= 
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‘A person denying the title of ihe testator: to 


deal with certain property as his own and claim- . 


ing adversely to him, cannot be said to have such 
an interest in the cstate of the deceased as would 
entitle him to come iz and oppose the grant of 
Probate. 


Messrs. Brojolal Chakravarty and Rishen- . 


dvanath Sircar, for the Petitioner. 


. Mr. D. N. Chakravarty, Ch. Ray Chou- . 


dhury and Kali Kinkar Chakravarty, for 
the Opposite Party. - 

ORDER.—We do rot think thet the peti- 
tioner.has any locus standi to appear and 
oppose the grant of Probate of the Will of 
Nandarani Dasi. — 

A person denying the title of the tes- 
tator to deal with certain property as his 
own and claiming adversely 10 him, 
cannot be said to hive such an interest 
in tLe estate of the deceased as would 
entitle him to come in and oppose the 
grant of Probate. This is rot disputed 
on behalf of the petitioner. . But it is 

‘contended that it was the estate of Ler 
hisbana, Khirode Prosad Pal which was 
beine dealt with by the lady in the ex- 


ercise of the power given to her Ly her 


husband's Will, and that, therefore, the 
petitioner may be said to liave an in- 
terest in the estate of the ledy. But 
although she was dealing with . the. estate 
. of her husband snd professed 1o do so 
in tke exercise of the powers conferred 
upon her, she was dealing with it as her 
own. Any dealing however with. the 
estate of Khiroda Prosad Pal by the lady 
not- authorized by his Will or in excess 
of the powers conferred upon her by the 
Will cinnot affect the - rights of the 
Schoo! which the p»titoner represents. 
.Upon the facts of the case there may 
be good ground of contention between 


“the” parties, but we do not think tkat 


the procedure by way of éave.t can Le 
invoked for the purpose of determination of 
the questions atising. 

We ir: darba, tharefore, to interfere with 
the order of the Court below. The Rule 
is dischatged.- We make no. order for 
costs.” ü i 


N.H, Rule disch arged. 
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LAHORE HIGH COURT. 

SECOND Civit, APPEAL No. 1706 OF 1019. 
December 21, 1922. 
Present:—Mr, Justice Abdul Raoof 
and Mr. Justice Moti Sagar. 

AZAD KHAN-—DEFENDANT—APPELLANT 


teYSus 
NASIB GUL AND OTHERS--PLAINTIFFS-— 
RESPONDENTS. 


` Cistog— Alionalion—Sef-acguived.  property— 
Agveement to sell ty — LMsbana-— Receipt of part 
Consideration —Deaih of  astand—Mostgage by 
widow in ligu of adyarce, whether binding on re- 
VEYStO KEYS , 

Where a male proprictor agrees to sell his self- 
acquired property and zec'ivecs a poilion of the 
sale consideration jn zdvonce, but dies before fhe 
sale ts effected, and his widow mortgages the 
property to the vweudce in lic of the advance 
made by him to the dew 85:0, the mortfage Czn- , 
not be treated as an alicnaticn by ihe widow of 
her huSband’s propcrty in lien of a debt volnn- 
tarily incurred by the husband; it is an alienation 
in discharge of an obligaticn which is binding 
on the estate of the husberd, ard cannot, there- 
fore, be questioned by the reverfion€rs of tbe 
husband, the deceased having full powers to deal 
with his self-acQuired property in any manntr he 
pleascd. [p. 537, col. 1 ] 


Second appeal from 2 decree of the 
Distrct Judge, Attock, at Camphellpur, 
dated the ryth May 1910. 

Messrs. Ghulam Rasuland B. D, Qureshi, 
for the Appellant. | 

Mr. M. S. Bhegat, for the Respondents. 

ORDER.—S he facts of the case which 
has given rise to this second appeal may 
be summarised as below:— 

One Taju had two sons, Zarif and 
Khan Bahadur. The plaintiffs are the 
sons of Zarif. Khen Bahedur had two 
wives, Musammat Msi Bibi, defcndant No. 3, 
and Musimmai Khanma, defendant No. z. 
Khan Bahadurs son wes Nadir Khan. 
He was married to one Mus mma, 
She ina, who is de‘endent No. r in this 
case. Nadir Kh.n contracted to sell the 
land inaispnte ir the present case to one 
Azad Khan for Rs, 3,100, ‘the sale was 

to be effected by mean; of mutation, 
The mutation could Lot le effected on 
tie date fixed as the Tehsiidsr was un- 
able to arnve on the spot. Th: vendor 
-Nadir Khan, however, insisted on a part 
payment of the consideration money, 
‘Rupees 1,1c0 were paid by Azad Knan, the 
‘intended vendee, but befcre the sale 
copld be completed; the vendor died, On 
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the death of the vendor the property 
was mutated in the names of his mother, 
Musammai Kbanma, his step-mother Musam- 
mat Mai Bibi and Musammat Shetina, his 
widow. An uaderstanling was arrived at 
‘between Musammai Khanma and Musam- 
mat Sherina on the one hand and Azad 
Khan on the other to the effect that 
the latter should give up his rights as 
vendee and should accept a mortgage of 
the land in disputefor the amount which 
he had advanced asa part payment of 
the consideration. Thereupon two mutations 
were effected in his favour, namely, Nos. 
2060 and 2061. The present suit was 
instituted by the plaintiffs as collaterals 
for a declaration thot the oral mortgage 
effected by defendants Nos.r and 2 in 
favour of defendaut No.4 shall have no 
effect on plaintiffs’ reversionary rights 
after the death or fe-marfiege of defend- 
ants Nos. r and 3. On the pleadings of 
the parties two issues were framed by the 
Trial Court, namely, 

(a) Is the alienation jp dispute 
consideration and valid necessity à l 

(2) ave the plaintiffs acquierced in 
the transaction in dispute and cannot con- 
test it now ? | 

During the pendency of the suit before 
the Trial Court an application was made 
on behalf of Azad Khan, the alienee, 
asking the Court to frame two more issues 
in the case, namely, (1) that the property 
in dispute was not ancestral qua the plaint- 
iffs and (2) that cven if the property was 
ancestral, the plaintiffs were not competent 
to sue in the' presence of daughters of 
Nadir Khan. As these questions had 
uot been raised in the origins] plea dings, 
the Trial Court reiused to frame the sug- 
gested issues. An additional reason for 
refusing to allow the amendment of the 
"issues given bythe Court was that it 
being an alienation by a woman the 
question whether the property wos ances- 
tral or non-ancesiral did mot arise, The 
alienation was questioned on the grourd 
“that it was without consideration 
and without ne-essity. The Trial Court 
found upon the evidence given by 
some respectable witnesses that the pay- 
ment of Rs. 1,100 had been established, 
On the question of necessity the Court 
cime to the conclusion that it being a 


for 
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debt due from Nadir Khan: the mort- 
gagors were justified in making the aliens- 
tioa in order to satisfy the claim of 
Azad Khan. The learned Senior Subordi-: 
nate Judze was of opinion that all that 
was necessery ior the mortgagee to prove 
was whether there existed a debt or 
not. Having found that the debt exist- 
ed the Court held that there was full 
justification for the execution of the mort- 
gage., The learned Senior Subordinate 
Judge further held that it was an act 
of good manegement that the ladies 
persuaded Azad Khen to accept a mort- 
gage instead ofa sale. NO decision was 
given by the Trial Court on the second 
issue, namely, whether the plaintiffs had 
acquiesced in the transaction in dispute 
and could not contest it. In view of the 
findings recorded by it the Trial Court 
dismissed the suit of the plaintiffs. 

The plaintifs preferred an appeal against 
the decree Of the [rial Court to the lowcr 
Appellate Court. The latter Court agreed 
with the rie] Court in finding that 
Rs. 1,100 had, as a matter of fact, teen 
paid by Azad Khan to Nadir Khan. The 
learned Judge of the Court below, however, 
took the view that it was incumbent on 
the vendee to prove that there was neces- 
sity for the debt which hed been incurred 
by Nadir Khan and that it was not erorgh 
to prove that a debt existed in order 
to sustain an alienation. After laying 
down this propostion the learned Judge 
took into consideration whatever evidence 
there was on the tecord on this pont and 
came to the conclus'on that the mortgagee 
had failed to estaklsh thet there wes 
necessity for ihe debt and fcr the alicna- 
tion. ‘Taking this view the lower Appellate 
Court accepted the appeal and decreed the 
suit of the plaintiffs. 

Azad Khan, the defendant, han come up 
to this Court in second appeal and it has 
been contended by Mr. Ghulam Rasul on 
h's behalf that, having rererd (o the rule 
described in paragreyhs C2 ard 63 of tle 
Ratt’gan’s Digest of Cusicirary Lew, ell 
that was necessary fcr the alenee to prove 
wes thatit was a just delt. He cen- 
tend cd that, accord ng to Exyjlanetion I 
atteched to peregiagh 63 of the Rattigan’s 
Digest, a just debt is a delt (1) which is 
really due, (2) hes been contracted for a 
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purpose other than one that is immoral or 
forbidden by law, or opposed to publc 
policy, and (3) can be recovered from his 
person or property generally. In support 
of his contention he further relied upon 
ihe ruling in Devt Ditta v. Saudagar 
Singh (1) and a few other rulings, explain- 
ing whit was laid down in that ruling. 
Mr. M. S. Bhagat, Counsel for the respon- 
dents, argued that it was not enough to 
prove simply that the debt existed, but 
that it was further incumbent upon the 
mortgagee to prove that there was neces- 
sity for the incurring of the debt, in 
consideration of wh'ch the present mort- 
gase has been made. A large number 
of rulings have been cited on both sides 
to maintain the respective positions taken 
up in this case, The mojority of those 
rulings are devoted simply to the task of 
discovering the meaning of what was laid 
down in Devi Ditta v. Saudagar Sirgh (1) 
end pethaps if we were called upon to 
decide the precise question argued before 
us, we would have to wade through those 
rulings, and come to some decision as to 
what was actrally laid dawr in Devt 
Ditta v. Saudagar Singh (1), Lut we 
ate felieved of the necessity of doing 
this, for what had really happencd was 
that a pirt-payment of the consideration 
money had been made in respect of the 
intended sale and as the sale was not 
campleteda failure of consideration took 
. place and the vendor become liable to 
return the Rs. r,100 which had been 
received by him, This can hardly be: 
said to be a debt voluntarily iacurred. 
In law, therefore, his representatives were 
bound to return this amount of considera- 
lion to him or to satisfy his demand in 
any other mannet, It is not possible to 
say under these circumstances that Nadir 
Khan voluntarily had incurred anv debt, 
It is, therefore, not necessary to investi- 
gite the question whether he incurred this 
debt for any of those objectionable put- 
poses which are laid down in several 
rulings, If the property was non-ancestral, 
Nadr Kran both under the law and 
custom had every rizht to aienate it. 
His act cannot be said to be against law. 
It is merely a coincidence that the 


(I). 63 P. R, rgoo; P. I, R. 1900, p. 322. 
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contract entered into could : not be 
performed and Nadr Khan by the 
operation of law became a debtir, 
In order, therefore, 10 dispose of this 
appeal finally it is) necessary to deter- 
mine the question whether the propery 
was ancestr.1 or self-acquircd. We, there- 
fore, remit th's issue to the lower Ap- 
pellate Court icr decision, The Court will 
al'ow the partes to produce stich addi- 
tiocalevidence as they may wishto bring 
before the Court. We also think it neces- 
sary. to call upon the lower Appellate 
Court to allow the parties to produce 
evidence on the second issue framed ty 
the Tria) Court and record a finding on 
this Issue also. On return of the fi dings 
ten days willte allowed to the parties 
to file objections, 

We may notethat a preliminery objec 
tion to the hearing of tke appeal was 
raised by Mr. M. S. Bhagat, the learred 
Counsel for the respondents, onthe erour d 
that, as in order to decide the quest/on 
of necessity, the Court lad necessarily 
taken into consderaton the question 
whether there was necessity accordi:g to 
custom, the appellant is not entitled to 
proceed wth tle sccord appeal withcut 
prolucine a cettifcate. In our opinion as 
regards the facts, tlecase is fully cover- 
ed by the ruling in Sania Singh v. 
Waryam Singh (2). The ajpeel docs not 
raise any question relat:ng to the validity 
or the existence of custom, and, thers- 
fore, no certificate is mecessary. We, 
therefore, diseliow the pretimirery ch- 
jection and preceeded to hear the 
appeal. 


z.K. Case remanded . 


(2) 24 Ind. Cas. 361; Ig P. R, 19.5 207 1. Lj 
R., 1914; 147 P. W, R. 1914. 
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LAHORE HIGH COURT. 


SECOND Civi, Appear, NO. 1252 OF 1920. , 


March 12, 1923. 

Present :—Mr. Justice Martineau and 
Mr, Justice Zafar AN. 
Musammat SHERA KHATUN— 
DEFENDANT—APPELLANT 

> DEV SUS 

MUHAMMAD ALI SHAH— PLA! NTIFF 

M usammat BI BI JI—DEUVENDANT— 

i RESPONDENTS. 

Will, construction of—Circumstance taking place 
log after execution, whether affects construction 
~C ustom—Gift— Reverston—Self-acquired prop- 
erly. 

Rach Will must be interpreted according to its 
own language and the circumstances attending 
its conception. A circumstance which takes place 
long after the execution of a Will and the death 
of the testator, can afford no assistance in the 
interpretationofthe Wil. [p. 539, col. 1.] 

Under the Punjab Customary Law there is 
a wide diStincticn between succession 10 
ancestral property and succesSign to celf-acquired 
property and the principle of reversion fo the 
heirs of the donor is limited to property over 
which he had not unrestricted power of dis- 
position, [p. 539, col. 1.] 

Jot Ram v. Harduwari, 23 Ind. Cas. 527; 27 P. 
R. 1914; 22 P.L. R. 1914; 240 P. W. R. 1913, 
followed. 

Second appeal from 4 decree of the 
District Judge, Rawalpindi, dated the 26ih 
April 1920. 

Mc. Aziz Ahmad, for the Appellant. 

Mr. Zafar Ullah Khan, for the, Repond- 
ents. y f | 

JUDGMENT.— According fo his last Will 
executed on the 3ofh October 1889, one 
Sher Ali, Sayad of Tahsil Gujar Khan, Dis- 
trict- Rawalpindi, wao had no maleoffspring 
left all his property, which was mostly 
self-acquired, to his (I) brother Muham- 
mad Ali, viaintiff, (2) unmarried daughtcr 
Shera Khatun and (3) two wives. On his 
death, which occurred shortly after, muta- 


tion of his estate in favour of all the. 


lezatees was sanctioned in 1890 in accord- 
ange with the Will and with the consent 
of allof them. No dispute arose till rgzo, 
but in that year Musammat Shera Khatun 
* married and Muhammad Ali sued for pos- 
session of her shire, stating that the 
testator did not make her absolute owner 
hit contemplated te make a provision for 
ber till her m-rriage. The suit wes 
- d'smissed on the finding that the gift was 
absolute, The widow Bhagsudi had died 
before that in 1905, and her share was 


(oC 


* 


INDIAN CASES. 
SHE:A KHATUN vy, MUHAMMAD ALI SHAH, 


‘which was ancestral. 


[1923 


mutated in 1907 to the surviving widow, 
Musammai Bibi Ti, mother of Musammat 
Shera Khatun. In 1916 Mwusammat Bibi 
Ji gifted all her property to her daughter 
and thereupon Muhammad Ali brought the 
suit out of which this second appeal has 
atison to obtain a declaration that the gift 
would not affect his reversionary righis 
efter the death or te-maniage of Musam- 
mat B'bi Ji. ‘The suit was at first decreed 
by the Court of first instance, Lut on. 
appeal thelearnea District Judge remarded 
the case forftesh decision on the issues 
framed by him. The learned Subordinate.. 
Judge who then tried tkecase gave judg- 
ment against the plaintiff and dismissed 
his suit, finding inier alfa (1) that the 
widows were given by tke Will an 
absolute estate, (2) that as regards tke 
self-acquired property the daughter exclud- 
ed the brother in accordance with the 
ceneral.custom obtaining in the Province, 
and (3)thatthe plaintif by his ratification 
of the Will and acting upcn it was preclud- 
el from laying claim to the property 
On appeal thelearned 
District Judge reversed these findings and 
decreed the plaintiff’s suit, | 

We are of opinion thet tbe learned Lis 
trict Judge misread the Will and went 
wrong in considering that the rawaj-t-am 
relating to daughters’ right ot succession 
applied to sell-acquired property also. The 
language used by the testator in describ- 
ing the bequest in favcurof his wives is not 
dissimilar to that relating to his brother 
and, daughter, and therefore, it cannot be 
said that he intend:d to create a life estate 
in the case of the wives. Further, the way 
in which he devised the property indicates 
that he gave to his brother much more 
than he was ordinarily entitled to, in order 
to propritiate him, so that he might not 
vive trouble to his daughter ard wives 
after his death by impugmng the Will. 
All that the plaintiff cculd claim was the 
right to succeed to the arcestral land, 
which was 37 kanals cn!y, on the death 
of the widows, In lieu of those 37 kanals 
the testator gave him wvceriv fo kánals 
together with a house, both cf which he 
hed himself acquired from cre Megh Raj. 
It was in consideration fcr th’s cererous” 
tratment that the plaintil acecptcd the 
Will and acted upon it, fully realising that” 


“4 
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his brother hed made his daughter and 
wives full ownets of what was decreed 
to them, As the gift to the brother as 
well as to the daughter was absolute there 
is nothing t» indicate thit it was not 
so in thë cise of the wives. Oa the other 
hand the testator had so much rezard for 
one of the latter that he gave to her 
the power of dividing the property between 
th? female legatees. "Die learned District 
Judza iaterpreted the Will by a reference 
to (r) the Will of another person which 
had given rise to a litigaticn and (2), the 
fact that on the daith of Musammat 
Baigsudi, the other widow, succeeded to 
hirshare. But each Will must be interpret- 
ed according to its own language and the 
circumstances. attending its conception, 
aid a cireamstances of the nature of (2) 
which took place long after its execution, 
cau afford no assistance in the exposition 
of it, As we find that the widows were 
ebsolute owners of the property bequeathed 
to them, and that the plaintiff cave up 
his contingent future interest in the 
‘ancestral-land oa receiving immediately 
more than twice its equivalent, no part 


of that property could revert to him. In 


Jot Ram v. Hardawari (1) it was pointed 
out by a reference fo several previous 
rulings that “there is a wide distinction 
between sticcession to ancestral property and 
succession to self-acquired property, e.e... 
and: that the prigciple ot reversion to the 
hzirs of the donor....is limited to property 
over which he had nt unrestricted power 
of disposition," Harilal’ v. Bat Rewa 
(2) and Curlapatil Chinna v. Cota Wam- 
malivariah (3) cited by Counsel for tke 
respondent. in support of his-contention 
that female donees should be presumed to 
have been given a life-estate only, 2re not 
in point because both thore cases are 
uader the Hindu Law accotd'ng to which 
a female does not acquire the rights of 


absolute owner in property received from 


the father or husband. 


The: learned Counsel for the plaintift- 
Tespondent raised the furthir contention 


" (1)23 Ind. Cas. 527: 27 P. Re 1914; 22 P. I. 
R. 1914; 249 P. W. R. 1013. ` : i 
(2) 21 B. 3764 11 Inl. Dec. (N. 8.) 253. 
s (3) 3 Iud. Cas 479; 33 M. 91 > 


that the finding of the lower Appellate Coutt 
thit the defendants had failed to prove 
that among Sayads of Gujar Khan Tahsil 
a married daughter succeeds to self-acquir- 
ed property in the presence of her uncle, 
was a finding Gn the question of custom 
and cou'd not be contested in the abserce 
of a certificate under section 41 of the 
Punjab Courts Act. But in the present 
case the daughter's right to succeed to ` 
the father’s property does not arise at all as 
the widows were the absolute owners of 
the property that has been gifted to her. 
Theretcre, we accept the appeal and re- 
versing the judgement and decree of the 
learned District Judge re:tore that of tke 
First Court. he plaintiff to pay the 
defendant's costs thrcughout, 
A pfeal accepted. 


Z. K, 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL NO. 1215 OF 1920. 
. April I2, I922. 

- Present :—Mr._ Justice Ryves. 
FATEH MUHAMMAD CHAUDHURI— 
PLAINTIFF—APPELLANT 
Versus 
Musammat SITA CHAUDHRAIN 
AND OTHERS—DEFENDANTS— 

RESPONDENTS, 
Pre-emption—Decree in pre-emption suit 
—Period for depositing pre-emption money ending 
on Sunday—-Deposit next day, validity of— Civil 
Procedure Code (Act V of 1908), O0, X X I, y. I4(b). 


Where the last day of the period allowed by 
a pre-emption decree for depositing the pre- 
emption money is a Sunday, a depcsit made 
on- the day following is not a.compliance with 
the decree and, under O. XXI, r. 14 (b) of the 
Civil Procedure Code, the suit for pre-emption 
stands automatically dismissed. [p. 540, col. 2.] 

Hirdey Narain v. Alam Singh, 48 Ind. Cas, 
353; 41 A. 47; 16 A. L. J. 892, followed. 


(Mr. Iqbai Ahmad, for the Appellant, 
Mr. Harnandan Prasai, ici the Res 
spondent, l 
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FATEH MUHAMMAD CHAUDHURI V, SITA CHAUDERAIN, 


. . JUDGMENT .—Fath Muhammad Chaud- 
huri plaintiff appellant purchased tome 
zemindart property under a  sale-deed 
dated the 20th of August 1914. There- 
upon two suits for preemption were 
brought: (1) by Musammat Sita the de- 

'fendant-respondent, and(2) by Musammat 
Mohree. Both the suts were decreed, 
that is to say each p'aintiff was given a 
decree enttlng her to get possession of 
half of the property. on pa:ment of a 
certain sum within a given time, Musam- 
maj Sita raid in the money within the 
time prescribed and obtained possessicn 
of half of the property. The last day on 
which, according to the decree, Musammat 
Mohree ought to have deposited the money 
was the 16th of April r9:6. "That day 
happened to be a Stnéay and she de- 
po.ited the money on Monday, the rth. 
On the 15th of April the day before the 
final dite for depostirg tle money, M us- 
ammat Mchree so!d her decree, cr, invuiker 
words, the half of the property wh'ch she 
was entitled to pre-empt uncer the dccree, 
to  Marsabdar, a son of the plaintiff. 
Fateh.Muhammad applied to the Corrt 
to withdraw the money depcsited by, Mus- 
ammat Mchree, but on the repoit of tre 
office that the money had bein deposited 
too late, Hisappiication was dismissed, In 
December 1916 Musimmct Mol.ree app ied 
to withdraw her d-posit and it was given 
back ic her. Tren Musammat Sta sred 

` to pre empt Mansabdar, Fateh Muham- 

mad was not made aparty ard ske got a 
decree and, having pid in the decretal 

amovnt within the time preser bed, got 

formal possession ageirst Mansal dar, and, 

On applicetion bef cre he Revenue Authority, 

got mutation in her favour, that is to 

say, Fateh Muhamrrad’s name which had 
been entered against this half of the prop- 
erty was expunged 2nd Musammat Sita's 
name was substituted, altbough Fateh 

Muhammad was no patty to thore pro- 
ceedings. In this suit Fateh Muhammad 
asked for possession of that half of the 
property. The Tria] Court. decreed the suit 
but thelower Appellate Court dismissed 
it, holding thit payment by Musammazt 
Mohree of the decretal amount on Monday, 
the 17th Aprl 1916, was a food payment 
and thatin comsequence her sale to Man- 
sabder passed the property. The plaintiff 


Comes here in appeal and the one essential - 
po'nt wh'ch emerges for decision js whe- 
ther Musammat Mo..ree, having failed to 
deposit the decretal amount by the 36th 
April 7916, complied with the decree.or 
not, because, if she dd not, then automati- 
cally under O. XXI, r. 14 (b) her suit for 
pre-emption stood dismissed and she con- 
veyed nothing by ker sale on the Isih of 
April rg16 to Mansabdar.  Accore ng to - 
the older rul/ngsof th’s Court, iorinstarce, 
Dabi Din Ratv. Muhammad Alt (x). Musam- 
mat Mohre’s payment on tke 17th would 
have been held to be within time, It Las, 
however, recently been leld by the Pre- 
emption Bench in Hirdey Narain w. Alam 
Singh (2) that the payment on Monday. 
wasbeyond time. A Special Bench of 
this Court was appointed some years ago 
to deal with pre-emption cases in order 
to obtain tnfcrmity in decisions. Theat 
berg so, I think I am bound to folow 
ths later decscén. I mey proint. cut 
that on principle it sectrs to me + iffeult 
to d'stinguish this case from the case of 
Reolt Ram v. Sia Ram (3) but, however, > 
as I have said before, Il think I am bcund. 
by the decisicn of the Speciel Bench 
dealing with preemption cates, In this 
view the decre of-tle Court Lelcw must 
be set aside ard the decree of the First 
Court restored with ests, ircudirg in this 
Court-feeson tre higher scale, 
Decree restored, 
N. H. 


(1) 3 A. 850; A. W.N, 


(N. S.) 573. 
(2) 48 Ind. Cas. 353; 41 A. 47; 16 A. IL. Ji 
8 


92. | 
(3) 60 Ind. Cas. 894; 19 A, In J. 49. 


(188r1;) 100; 2 Ind. Dec; 
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MUHAMMAD DIN V. ZEB-UN-NISA, 


LAHORE HIGH COURT. 

SECOND CIVIL ÁPPEAL NO. 986 OF 1919, 

January 3, 1922, 
Presexi-—Mr,. Justice Scot-Smith and 
Mr. Justice Harrison. 
MUHAMMAD DIN AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
Musammat ZEB-UN-NISA AND 

OTHER.—DEFENDANTS—RESPONDENTS. 

Civil Procedure Code ( Act Vcfz906) O. XLI, 
y. I— A ppþel—-Decrees, separate— Appral, second 
—Decree in one appeal, cvpy of, not filed, effect 
of—Res_ judicata. 

„Plaintif su-d to recover a ceitain share iu 
two houses from defendant No.1; and her alicxce 
defendant No. 2. The suits were acort by 
the Trial Court and separate appeals were pre- 
ferred by defendant No. x and dcfendant No. 2, 
which were accepted by one judgment writtcn 
in the appeal preferred by defendant No.1 S- 

arate decrees were, however, drawn up. Flaint- 
iff preferred a second app al and only filed copies 
of the judgment and decree in the appeal of de- 
fendant No. xi along with his Memotandum of 


App oi 

eld, (x) that the copy of the decrce of the 
lower Appellate Ccurt in the appeal preferred 
by deirndant No.2 not having been filed along 
with the Memorandum of Appeal, there was nu 
appzal against that decree and the decree had 
co sequently become final; 

(2) that the matterin dispute having become 
ves judicazia between plaintiff and defendant No. 2 
who claimed under defendent No. 1, plaintiff's 
appeal against defendant No. 1 could pct pro- 
ceed, 


Second appeal from a decree of the 
District Judze, Lahore. dated the r4th 
Mirch 1979, reversing tha. of the Subor- 
dinite Judge, Fust Cliss, Ishore, dated 
the 19th December 1918. 


Mr. .Azim Ular, forthe Appellants, 

Messrs. Obeiullah, Hazira Singh and 
Mihesh Das, tor the Respondents, 

JUDGMENT.—The  pliinti fs-appell .nts 
sued Musammat Zeb-un-Nisa, widow of 
Allah Din, and Ghulam Nabi and Rahim 
Bikhsh, alieneesfrom her o? two houses, 
for possession of ‘ their 6-:5th shire therein 
by partition. Th first Court held that 
accotdinz to th: Muhimmadin Iaw the 
plain‘i:fs were entitled to possession of 
the shite chimed and gave then a 
decree th:refot subiect to the payment 
0: Rs. 316 to Musanmn:t Zua Nisa, 
. Fron thi; ofde: two apoeili were filed 
in th» Cort o: th» District Judze (c) 
Civil Aal No. 19 by Ghalim Nabi ani 
Rihin Bithi th: vaadin. They mid: 


INDIAN CASES, 


si 


the plaintiffs respondents aud also JZu- 
sammat Zeb un Nisa and Musammai Imam 
Bidi; (2) Appeel No. 20 by Musamm:i 
Zeb-un.Nisa in which she made the plaint- 
ifs only respondents and did not im. 
plead the vendees. The District Judge 
disposed of the. appeals by judgment in 
Civil Appeal No. 20 (Musammat Zeb-un- 
Nisa’s appeal) and wrote a short judgment 
in the other appeal in which he reterred 
to his judzment in Civil Appeal No. 20. 
Two separate decrees were drawn tp, one 
in each appeal. The District Judve sc- 
cepted the appesls and dismissed the 
pleinti:s' suit. The plain‘ifs have filed 
a second appeal to this Court, but they 
have only filed copes of the judgment 
and the decree in Civil Appel No, 20, 
namely, that of Masammat Zeb-un Nisa, 
They have fied no copy oi the decree 
in Civil Appesl No. 19 to which Ghulam 
Nati and Rahim Bakhsh were parties, 


Mt. Obcdul!ah on behalf of the respond- 
ents raises a preliminary objection thet 
it was necessaryíor the pliintiffs to file 
two appeals, or at all events to file 
copies of both judgments end both decrees. 
In our opinion, this objection his force. 
Under O. XLF; r. r, Civil Procedure Code, 
it is laid down that the Memorandum of 
Appeal should be accomyenied by a copy 
of the decree appecled iron and of the 
judgment on which it is founded. Now, 
there is no copy oi the decree in 
favour of Ghulam Nubiand Rahim Bakhsh 
along with the Memorandum o: Appealin 
ths case, There ore, it is clear that the 
appeal has not been properly filed. If, 
for the.sake of argument, we wete to 
hair the present appeal and set aside the 
decree, there would stil be subsisting the 
decree in favour of Ghulam Nabi and 
Rahim Bakhsh which would operate as 
re; judicata and tha plaintifs’ suit would 
still stand dsmiised as against them, Mr. 
Azim Ullah, appellants’ Vakil, `n the end said 
thit he wis prepared to file the copes 
of th» jud:ment and the decree in Civil 
Adpeasl Neo. r9 of the. D strict ].dze's 
Coaico ii tima were allowed to him, In 
out ooin'on, however, no suffisent cause 
his been siown within tha meanin: of 
gettin: 5 0: the Indian Linitation Act 
fo: extendin? time, The appeal by the 
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time th» additional copies are filed will 
be obviously long time-barred. Counsel 
who filed the present appeal must have 
. Seen irom the copy of the decree that 
Ghulam Nabi an] Rahim Bakhsh were 
no party to it, This fact should have 
been sufficient to put h'm on his guard and 
he should have applied then fer a cepy 
of the decree to which they were parties. 
A. valuable right has now eccred to 
Ghulam Nabi and Rahim Bakhsh, and 
we do not coisider it would be fair to 
them to extend the time’ under section 
5 of the Limitation Act, 

We accotdinzly dismiss the appeal with 
costs. , 


Z. K. Appeal dismissed, 


MADRAS HIGH COURT. 
CVI REVISION PETION No. 255 
OF 19271. 

April 19, 1923. 

Present:—- Mr. Justice Krishnan and 
Mr. Justice Venkatasu9ba Rao. 
SUNDARA RAMANUJAM NAIDU— 
ILEGAL REPRESENTATIVE OF THE PLAINTIFF 
i — PETITIONER 

P versus 
SIVALINGAM PILLAI- AND ANOTII ER— 
DEFENDANIS-—RESPONDENTS, 
Court-Fees Act (VII of 1870), s. 7 (v) (e), 
(x) (a)—S wit for specifiz performance of contract 
. Of sale and for possession, nature of— Valuation 
—Court-fees payable, 
.  Asuit ty entorce specific pzmofmance of a con- 
tract to sell immoveable property by directing 
execution of a proper sale-deed in fuverr of the 
plaintiff on his paying the price into Court and 
for recovery of possession is a suit for specific 
p2rformince falling under section 7 clause x (a) 
of the Court-Fecs Act and not one for possession 
falling under clause v (e) of the sail section, 
aud Court-fee i1 such a suitis, therefore, payable 
on the amount of the consideration. ° 
A suit for specific performance is, in its essence, 
different from a suit for possession and the mere 
fact that possession is also claimed in such a 
suit does not render it any. the less a suit for speci- 
fic performence. [p. 545, col. 2.] MED 
thal Singh v. Sewa Ram, 35 Ind. Cas, 275; 38 
À.292; 4 A. I. J. 434, Gopal Das v. Parmanand, 
69 Ind.. Cas. 512, followed. ' 


 konam, in Original Suit 


Madan Mohan Singh v. Gaja Prosad Singh, 
II Ind Cas. 228; r4 C.L. J. 159, not followed. | 

Muhi-ud-din Ahmad Khan v. Majlis Rat, 
6 A. 231; A. W. N. (1884) 42; 3 Ind. Dec. (N. S.) 
837; Bhashyakarin Naidu v. Nungambakkam 
Andalammal, 49 Ind. Cas. 385; (191%) M. W. 
Pi at p. 897; 9 L. W. 19; 35 M. L. J. 89, refetr- 
ed to, 

Krishnammal v. Sunadavaraja Aiyar, 22 Ind. 
Cas. 912; 38 M. 698; 15 M. I. T. 103; (1914) M.. 
W, N. 200; 1x I. W. 147, Krishnaswsmt v. 
Sundavappayyar, 18 M. 415 5 M: Y. J. 
164; 6 Ind. Dec. (N. s.) 638; Nathu v, Budhu, 18 
B. 537; 9 Ind. Dec. (N $) 867, distinguished., 


Petition, under section 115 of Act V of 
1908, praying the High Court to’ revise 
a decree of the Court of the Subordi- 
nate  Judze,  Kumbakonim, in Civil 
Miscelleneou; Apperl No. 25 of 1920, 
preferred against a decree of the 
Court of the District Munsit, Kumbes 
No. 241 ot 
1917. 

This petit'ou comiig onfer hearng on- 
the 2ath Jul- 1972, tke Cocrt delivered the 
foll wing : ; 
 JUDGMENT.— he question reised here 
is how suits ior svecice performance and 
for possession of the property «agreed to 
be sold are to be valued for the pur- 
poses of jurisdiction. Before dispo ving 
o: this question, we think it proper that 


. we should h:vea finding from the lower 


Aopell.te Court cs to what exactly is 
the amount of consideration for the agree- 
ment, Exhibit A. It is not stafed -in 
exact figures in the deed Lut h»s to.be 


arrived «t on an ascertainment end 
caleulition of the items mentioned in 
it, i 


The finding will be sw mitted within 
two months from this date endsexen d.ys 
wil be ¿allowed for filing objections. 
Fresh evidence will be allowed on both 
sides. l ' : 

Jn compliance -with the above order, the 
Subordinite Judge of Kumbakonam sub- 
mitted the following 

FINDING.—I have teen directed to 
submit a finding on the following issue, 
namely, “Whit exectly i; the amount o: 


‘consideration for the agreement, Exhibit A, 


on en ascertain vent and calculation of the 


items mentioned in it?” 
*' ub. m IA 


. 
- 


and miscelfineou3 
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My finding oa ^ the issue remitted 
by the High Court is thst the considera- 
tion for Exhibit A is Rs. 2,265 made 
up of (i) principal Rs. 2,03), LH interest 
Rs. 159 and (#42) costs incurred ^in Court 
exdenses connected 
therewith Rs. 76. 

Messrs. T. Narasinhs Atyengar and 
K. S. Desthkan, for the Petitioner. 

Messrs. A, Krishurswimy Atyar, T. S. 
Ramasw unylAtyar and V. Sundaram Aiyar, 
for the Respondents. 

. This petition coming on for final hesr- 
ing on the 4th April r923 after. the 


return ot the finding .of.the lower Appel- . ; 
-fals with n the description of e sivit for 
- spec fic performance under clause x (a) 


late Court upon the issue referred by .this 
Coutt for trial and having stood over for 
. consideration till thi; day, the Court 
delivered the following E 
. JUDGMENT. 

Krishnan, J.—This civil -revision peti- 
. tion arises from a. suit brought.by plaint- 
iff to enforce. specific » performance of a 
contract to sell a sho». by. directing the 
defendant to. deliver a prover sale-deed 
. fo him on his paying. the price into 
. Court. and for recovery of possession -of 
the property. ‘The -question th:t arises 
for decsion.is whit i; the proper value 
ofthis suit for "purposes of jurisd ction. 
Section 8 of the. Suits Valaation Act 
makes the value for Court fees and for 


jurisdiction the same in such suits. We 
have, theretore, to see under what pro- 


vision or provsions of the Court Tees 
Act the suit has to be valued. The 
District Mumit held that it was one for 
-Tecovery of possession and shoili be 
valued under section 7, clause V fe) 
of the Act and as thit value was over 
Rs. 3,900, th» pecuniiry limit of his 
jutisd ction, he returned the plint to be 
presente] to th: prover Court, On appeal 
the Su5ordinite Judge uoheld thit view 
and hence the revision to us by the p'aintit, 
Plaintiff coatends that the. suit falls 
under -clause x (a) o? section 7 and not 
tinder chuse v at all, The defendant on 
the other hand argues that- the suit falls 
under clause v (e) and  its.velue i; 
either the. aggregate of the values com- 
puted under chuse; v -(e) and x (a) 
or at any rate is the value under 
claise v. (2). - Clause--x: (a) provides 


at p. 897; 9 L W. 19; 36 M. I, 


that in a suit for specific pcr'ormance of 
a contract of sale the Court-fee jayeble 


is ''accord ng to the £z mount of the con- 


sideretion, " 
in the 
the 


Now the consideration stated 
document is “the. sum tot<l of 
princ-pel, interest, costs incurred 


-and other miscellanecus expenses con- 


nected therewith.” We colled for a find- 


. ing to ascertain how much there itcns | 


totalled up to in cash end the finding 
is that it works out to Rs. 2,265. We 


accept. that finding es one of fact; ard 


it ful ows that if- the suit is valecd under 


. clause X. (a) alone it is with nthe Munsi*'s 


jurisd ‘ction. 
It seems to me that tle suit clecrly 


and the addition cf the prayer for pos- 
session makes ro difference, The relief 


. by -way of giving possession ariscs from 


the relief granting the exccution and de- 


. livery of the sale decd, es without a re- 


gistered sale deed, title cannot be trans- 
ferred under the Transfer - of Property 


- Avt- where the value is over. Rs, roo; 
"withoit the latter relief being granted, 
‘the former 


cannot: see  HMuhi-ud-Din 
Ahmad Khan v. Majlis Ra (1). Never- 
theless both the rights, viz. the richt 
to the sale-deed and the right to pos- 
session spring out of the same contrect 
though oae necessarily precedes the other. 
The delivery of possession is a part of 
the specifie performance of a contract 
of sela unless th: terms thereof show 
that the vendee was not under an ob. 
lgation to deliver possession. The claim 


ior delivery of possession is as much a 


pirt of specific performance as the claim 


-jor the payment of the price is, when the 


seller brinzs the suit for specific per- 
formance. In fact this Court hes held 
ia Brasiyakariu Naidu v, Nungambakkam 
Andalammal (2) that a suit for the pur. 
chase price by itself is a suit for spccific 
performance. “1t is clear from Form No, 47, 
fist Schedule, Appendix A of the Civil 
Procedure Code, that a prayer for posses- 
sion is a proper prayer in a suit for 
specific petformance without aitering the 


(1) 6 A. 23t; A W, N. (1884) 42; 3 Ind. Dec, 
(N. 8.) 837. l 

(2) 49 Ind. Cas. 385; (1918) x D N. 896 
. 89. 
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character of the suit. It seems to me 
that this sut cannot be prop.rly desctib- 
ed as a suit for possession of property 
and broight under clause v o: the Court 
Fees Act sinplv because a prayer for 
possession is added, any more than, for 
eximple, a suit for red:mption of a 
usu'ructuary mortgage, wherein also there 
will b: a  praver for possession, can 
be so described and .brcught under that 
clause. 

Now, as regards the authorties cited 
beiore us, the case in Nihil S ngh v. 
Sewa Rim (3) is a direct ruling on the 
pont and is in favour of the view I 
am tak n:. On the other hini a r-ling 
of the Calcutta Court in Madin Mohan 
Singh v. Gaja Prosai Sings (4) has an 
observation in it that the suit such as the 
one before us is in substam-e a suit for 
possession and must be valued as such. 
That view his been followed bv the 
Lahore Hizh Court in Gopal Das v. 
Parmanand (5). But the question has 
not been fully discussed in these cases 
and with great respect to the learned 
Judzes, I regret I am umble to follow 
their view for the reasons I have given 
above. 

It was streauoisly contended by the 
faarn2d Vakil tor the respondent that 
the view I am taking is o»poscd to the 
view t:kea in KArishnammal v. sundara- 
raja Aiyar (6)as to the niture of a sut 
for sQecfie performance, That wes a 
ruling under O. II, r. 2 o: the Code of 
C vil Pro:edure and it wes hid there 
that th: failure to ask for possessi.n in 
the suit for specific performance did not 
bir a second suit for possession, "This 
rülnz is drectly agaiast the rulin: in 
Krishnaswamy V. Sundarippayyar (7), but 
the point was not referred to a Fu 
Bench. I do not thuk we need, how- 
ever, setile this conflict of op nion as 
th: ruling rel'ed on has no direct 
bearings on the present case wl ich is one 
under the Court Fees Act. The p int 


(3) 35 Ind. Cas. 275; 38 A 292; 14 A. L. J. 


T 11 Ind Cas. 228; r4 C. le J. 159. 

(5) 60 Ind. Cas. 512. 

(6) 22 Ind. Cas. 912; 38 M, 698;,15 M. L T. 
103; (1914) M. W. N. 200; Y Ll. W 147. 
(7) 18 M. 415; 5 M. Ie J, 164; 6 Ind. Dec. 
(ws) 638. F 


there was whethet a plaintiff suing for 
obtaining a proper sale deed was entitled 
to make a claim for possession as a 
matter of rght and the learned Judges 
held he was not, and that clause (2) 
ofrule 2, therefcre, did not apply to 
him. Though it was conceded tbat such 
a plaintiit may be permitted to add such 
a prayer it was held that it was nota 
claim that arose directly from the cause 
of action sted o1 and, therefore, tre 
failure to make it did not entail the 
consequence stated in clause (2) of the 
rule. Whether tLis view be correct or 
not, the point in the sut before us is 
totally d'fferent, It is this that when 
the prayer for possession is allowed to _ 
be added does the svit cease to be one 
for specific performance and become a 
suit for possession ot combinatian of both 
suits under the Court Fees Act, I do not 
think so. "E 
I have already given my reasons for 
holding that it cannot be treated as a 
suit for possession under the Court Fees 
Act. It follows of course that it cou'd 
not be a combination of two suits either or 
of "two or more distinct sabjects" to 
attract the application’ of section 17 of 
the Court Fees Act, The word “subject” 
is of a somewhat uncertain connotation 
aid it was he'd to be “Lot capable of 
any precise defiiiiop" in Ne«la&.ndhan 
Nambudipad vw. Ananthaliisima Ayyar 
(8). The case cited in Krisinasw mi . v. 
Sundarappayyar (7) is no authority for 
szy.ng that in a suit for specific perf orm- 
ance and for possession Court-fee should 
be paid on the aggregate va'ae of the two 
prayers. Though perhaps that cate seems 
to have as-umed Such a pro, osition, 
there is no discuss on about it and the 
observation itself is an obser dictum 
as the deficient Court-fce had Leen prid. 
We cannot thus treat it as an authori y 
on the poiat. No otber case has been 
cited to support the same view. 
I have come to the conclus on that 
the present suit is ri; htly valued under 
sectio: 7 cause X (a) of the Court 
Fees Act ani th.t it is within the 
jurisd'ction of the Munsf. I, therefore, 
set aside the orders of both the lower 


(8) 39 M, 61] 16 M, Iu J. 462; T M, B T, 426, : 
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Ceurts and direct the District Munsif to 
take the plaint on his file and dispose 
of the swt according to law. Defendant 
will pay plaintiif’s costs in this and in 
the lower Appellate Court, The costs in 
the First Court will abide and follow the 
result. 

` Venkatasubba Rao, J.—The point to be 
decided is whether the District Munsif’s 
Court has jurisdiction to entertain the suit. 
The plaintiff prayed fora decree directing 
the defendant to executea sale-deed in 


respect of the suit propertyand to deliver. 


possession thereof. The defendant had 
agreed toexecute a Conveyance in favour 
of the plaintiff, and the suit was to enforce 


specific petformance of this agreement. It. 


his been found thatthe house is worth 
more than Rs.3,000, but the consideration 
for the contract of sale amounts to 
Rs.2,265. Is this a suit for specific per- 
formance falling under section 7, clause 
(x) of the Court-Bees Act, or is it a suit 
for possession to which section 7, clause 
(v) of the same Act applies? In the former 
cass, the Court-fee payable has tobe com- 
puted ad valorem on the amount of the 
consideration (in this instance Rs, 2,265), 
and under section 8 of the Suits Valua- 
tion Act (VII of 1887), the same 
amount will determine also the Court 
which has jurisdiction to try the suit, On 
the other hand, if the suit is one for pos- 
sess.on, the Court fee has to be computed 
under section 7 v (e) with feference to 
the market value of the house (more than 
Rs. 3,000), and tinder section 14 of the 
Madras Civil Courts Act 111 of 1873, the 
forum will have to be determined with 
reference to that value. In short, if the 
suit is held to bea suit for specific per- 
formince of a contract of sale, the Dis 
trict Munsif's Court will bave jurisd‘ction; 
if tha suit is held to be asuit for pos- 
session, that Court wll have no jurisdic- 
tion. 

Iam quite clear that the suit falls within 
section 7 (x) (4) of the Court Fees Act. 
‘The words used are ''specific performance 
of a contract of sale.’’ Specific performance 
does not exist meraly ofthe execution of 
a sile-deed. A suitto obtaina sale-deed 
is no: wuat is referred to in the sald 
section, but it is a suit for specific per- 
formance of a contract of sale. The 


_ . 93 


execution of a conveyance is only a pait 
of the specific performance. If the vendor 
agrees fo execute a conveyance as wellas 
to deliver possession, it cannot be said 
that specific performance of the contract 
does not comprise both the execution of 
the sale-deed and delivery of possession. 
In every contract of sale, unless the con- 
trary appears, the vendor must be deemed 
to impliedly agree to give possession of 
the property to the purchaser, In a suit 
for specific performance the purchaser 
seeks to enforce the terms of his contract, 
The seller as much agrees to put the pur- 
chaser in possession as he agrees to execute 
a conveyance in hisfavour. 


Then it isargued that, as the plaintiff also 
claims possession in the suit, the suit must 
berezarded as one for possession, But the 
Specific provision relating to suits for speci- 
fic performance excludes the applicability 
of the general provision relating to suits 
forpossession. If the claim to possession 
is involved in the claim to specific perform- 
ance,the suit will still remain one for 
Specific performanceandit must be dealt 
with only on that footing. A suit for re- 
demption is, in effect, a suit for possession 
of the property but can it be contended 
that the provision applicable to such a 
suit is not the onè dealing with suits for 
redemption, section 7, clause (1X), but the 
o1e dealing with suitsfor possession section 
7, clause (v), I shall not use the words 
principal and ancillary. Itis not strictly 
correct to say that, in a suit for specific 
performance of a contract, the execution 
of a conveyanceis the principal relief 
and possession is secondary and ancillary. 
It is, ‘ndced, difficult to say in the abs- 
tract that a certain relief is the primary 
relief claimed I would prefer to rest my 
judgmenton the ground that a suit for 
specific performance is, in its essence, 
different from a suit for possession, and 
the mere fact that possession is also claimed 
does not render the suitany the less a 
sut for specific performance. 


I may observethat the agteement on 
which the suit is based, far from indicat- 
ing an intention not to give possession, 
contains evidence of the factthat the par- 
ties intéaded that possession should be 
given. N i 
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The view taken in Nikal Singh v. Sewa 
Ram(3) ,a decision of a S'ngle Jrdge,supporsts 
my conclusion. In, Madan Mohan Singh 
v. Gija Prosad Singh (4) the Calcutta 
High Court took a different view; but there 
is no discussion of the ptirciple, and we 
find mefely a statement to the effcct that 
a suit forspecific performanceis, in sub- 
stance, a suit for possession, Gopal Das v. 
Parmanand (5) is a decision of a Single 
Judge of the High Court of Lahore and 
it affords v.ry little assistance, because in 
the judgment it is assumed that a sale had 
already taken place and, therefore, the, suit 
coüli not possibly be regarded asone for 
spec fic performance of a coatract to sell, 
though Í must say, with:.11 respect, that 
it is fa: from clear how there couid be a 
com jleted oral sale, the consideration being 
Stated to -be Rs. 4,250. Nathe Khan v. 
Muhammad Khan (9)is a case from the 
Punjab, and the learned Jud-e who decided 
it followed Madan Mohin Singh v. Gua 

'Prosad Singh (4) onthe ground that he 
coull not find any authority to ihe con- 
trary although his own inclination was the 
other way, 

1 hold-that the suit is 4 suitfor specific 
performance ofa contract to sell. 

Mr. Alladi Krishnaswami  Ayyar, the 
learn:d Vakil for the defendant, very 
strongly relied upon Krishuammal v. Sun- 
dararaja Ayyar (6). It was heldin it that 
-a plaintiff, who had obtained in a previous 
suit a decree directing the defendant to 

` execute 2 sale-deed was not tarred after 
obtaining the conveyance from instiluting 
a fresh suit for the recovery of possession 
of the property covered by the convty- 
ance. Order II, r. 2 of the Civil Pro- 
‘eedure Cude, omitting portions not relevent, 
‘ruasthus: ‘‘Every suit shall include the 
whole of the claim whichthe plaintiff is 
entitled to make in respect of the same 
cause of action; and when a plaintiff 
omits to ste in respect of any 
portion of his claim, he shall aot 
. afterwards ste in respect of the portion so 
omitted," The argument 2dvan.«dis tlis: 
~if a-second suit for possession is not . bar- 
“red, it follow that the right tə possession 
does not arise out of the same cause of 


..action; and if the ri ht to possession does. 


(9) 45 Ind, Cas; 534: 128 P. W, R: 1918, 


not arise out of the same cause Of action, 
It is wrong to say that out of the seme 
coatract spring both the 1ights—the right 
to a s3le-deed as well as: the right to 
possession. But this ar2ument ig nores the 
fundamental difference to which reference 
is made in the judgment of Tyabji, J.,-in 
Krishnammal v. Sundararaja Aiyar (6), bet- 
ween a right to possession arising out of the 
contract to sell end the right to possession 
based upon the conveyance,a distinction 
also pointed out in the judgment of 


Sargent, C, J., in Nathu vw.  Budhu 
(ro). If a plainti claims in the first 
svit only a conveyance and omits to 


ask for possessiol, a second suit for 
p?ssession based upon the agreement . may 
fail; but if the claim to possession in the 
secoaud suit is based upon the conveyance 
Obtained in pursuance of the decree in the 
first suit, the cause of action iu the second 
suit is eutirely different, and the first 
su't cannot operate as' a bar, This 
is the eff.ct of Krishnammal v, Sun- 
diaraja Aiyar (6) Nathu v. Budhu (xo). 
It has been held that in the same suit 
th:te may be prayers both for execution 
of a coaveyauce and for possession. It 
his also been held that a second suit for 
p)ssessionis not barred by the previous 
suit in which a mere conveyahce was 
claimed. I do not think that there is any 
incons'stency in the two sets of decisions. 
The right to possession claimed in the 
Second suit must be deemed, to b3 the 
right based upon the conveyance and not 
arising out of the contract to sell; ‘Th’s 
is, in my view, the ttue principle and, 
judged in the light of it, the decisions are 
easily re-concileable, and the view I am 
tak/ng is not opposed to the principle 
underlyiig these various decisions. . 

In the result I agree with tbe order 
proposed by mylearned brother, 

V. N: V. Order set aside; 

Z. K. Case remanded, 


(10) 18 B. 537; 9 Ind. Dec, (N, $) 867. . 
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MADRAS HIGH COURT. 
. APPEAL AGAINST APPELLATE ORDER . 
_ NO. X OF 1923. jj 

mm “August 22, 1923. 
` Present:— Mr, Justice Spencer and 
^. Mr. Justice Devadoss. . 

ARUNACHELA GOUNDAN-—PRTITIONER 
- DEFENDANT —APPRLLACT ` 

mE T ycrsus | 
SWAMINATHA ATYAR—PLAIN1 IFF 
— RESPONDENT, ROC 
Civil Procedura Cod: (Act V of 1908), s. 47— 

Execution by lepas representative of decree-holder 
` ——Plet of estoppel personal agatnst legal repre- 
` sentative, - 

Section 47 of the Civil Procedure Code is wide 
enouge to permit any valid vbjection to be taken 
by the judgment-debfor to tne ex-eution of a 
. decree by the decree-holder or hi» legal f?pre- 
sentaflve. 

Oa an application by the legal r preseutative 
ota deceased decree-holdef, to execute ^a decree 
obtainei bv the ‘deveased, it is openu to th? 
judg-u at-debtor to raise any dufence such as 
tuat of estoppel waieh is personal to the legal 
representative, since the latter combincs in his 
p^rson as such not only those rights to which 
he hus suceeded on account of the death but 
also chose -obj étions to wuich he has rendered 
himself liable in consequence of his separate agree- 
Meat tf auy witn the julem.ut.ieb:or. 

Chidambaram Chetttar v Krishna Vathtyar, 37 
“Lud, Cas. 836; 40 M. 235; 21 M. L. T. 24; 5 L W. 
. 132; (1917) M. W. N. 74:32 M. L. J. .3, applied. 
Appeal against an order of the District 
. Court, Coimbatore, in A. S. No. 232 of 
.1922, preferred . against an ord:r of the 
Coart f D strict Muns‘f, Do»armapuram, in 
C. M. P. No. 99 of 1922, (E. P. R. No. 688 
of t921 in O.S, No. 697 of r917) on the 
file of theCourt of. the District Munsit, 
, Udlamalpet, . l 


FACIS.—Iu a suit ona mortgage, th» 


jadgmzat-debtor pleaded payments to the 
plaintiff's son-aileged to have been made 
Oa the fattet’s representation that the 
-mortgage amount wis really his t.ough 
.th*. mortgage was in the name of his 
mother. The Court overruled th» conten- 
-tion holding that such piyments even if 
trae would not be a proper d'scharge 
of the mortgage and accordingly gave a 
‘decree to the plaintiff. Subsequently the 
mother died and the son applied to exe- 
.cute the decfee. The judsment-debtor 
thereupon pleaded that the son who was 
executing the decree was estopped hy his 
‘prior representations. and by receipt of 
piym2ats from executing the decree. 
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Messrs. T. S. Ramaswami Atyar and V- 
Sundaram Aivar,for the Appellant. 

Mr, K.P, Mahadeva Atyar,for the Re- 
spondent, 

JUDGMENT.—The finding of the tower 
Appellate Court that Swaminatha Aiyar 
is the legal representative of his mother 
Seethalakshmi, the deceased decree-holder, 
is not and cannot now be challenged. 

The District Judge’s- refusal to allow 
the appellant to set up in these execution 
proceedings, any agreement prior to decree, 
and his direction to the appellant to 
seek his remedy ih a separate suit can- 
not however be supported. Section 47 of 
the Civil Procedure Code is wide enough 
to permit any valid ebjection to be taken 
by a judgment-debtor to the execution 
of a decree by the decree-holder or the 
decree-holder’s legal represeutative. It 
was held in Chidambaram Chettiar v. 
Krishna Vathiyar (1), by a Full Bench of 
this Court, that even an agreement made 
prior to the decree as to the manner in 
which the decree should be executed after 
it was passed could be pleaded as a bar 
to the en'orcement of the decree as it 
stood. Here the judgment-debtor can 
raise, in bar of Swaminatha Aiyars ap- 
plication to execute the decree obtained 
by his mother, any defence such as that 
of estoopel which is person 1lto Swami- 
natha Aiyar, because the latter now com- 
bines in his person not only those rights 
to which he has succeeeded in consequence 
of his mother's death, but also those 
obligations to which he has rendered him- 
seli liable in consequence of his separate 
agreement with the judgment-debtor. 'The 
appeal is allowed on this point and the 
District Munsif is directed to hear and 
determine the execution pelition after 
alowinz the jud ment dedtor to put for- 
word any valid defence that he may see 
fit to reisein the execution proceedings. The 
civil  miscellon:ous second appeal is 
allowed with costs in this Court. 

V. N. V. Appeal allowed. 


(t) 37 Ind. Cas. 836; 40 M. 233; 21 M. L. T. 241 
5 L. W.132; (1917) M. W. N. 441 32 M, L. J. 13. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL, JURISDICTION SUM 
NO. 1379 Or 1923. 

September 5, 1923. 
Present —Mr, Justice Mulla, 

SAREMAL PUNAMCHAND-—PLAINTIEF 

VETSUS " 

KAPURCHAND PUNAMCHAND AND 

OTHERS—JDEFENDANTS. 

Contract Act (IX of 1872), s. 1 31 — Pariners hi 
—Pariner, money borrowed by— Firm, whether 
Hable—Tvrading frm, what is—Buying and 
selling of goods. 

Any, pattner in a trading firm has an implied 
authority to borrow money for the purposes 
of the business on the credit of the firm, and no 
duty is cast on the person advancing the money 
to make any enquiries, and the other partnets 

‘ate liable though the borrowing partner may 
misappropriate the money. [p. 550, col, 2.] 
. A firm would be a trading firm within the mean- 
ing 
in buying .and selling. A partnership for the 
purpose of buying and selling copper and brass 
utensils is of a commercial nature, and every 
pattner in such a firm has implied authority 
to borrow money on behalf of the ‘firm for the 
business of the firm. [p. 550, col. 2.1 
l In the case of a partnership, however, where 
the business of the firm docs not include the 
buying and selling of goods, no'partner can 
borrow money ot pledge the partnership property 
So as to bind his co-partners. [p. 550, cols. x &2.] 
Case-law discussed. 


Mr, Munsif, for the Plaintiff, 
Mr. Dajthary, for Defendant No. 2. 


JUDGMENT.—T his isa suit to recover 
Rs.6,00» lent and advanced bythe plaint- 
‘tiff to the defendants. 

The plaint states that on May 23, 1920 
the plaintiff advanced to the defendauts, 
who then cattied on business in partner- 
ship, Rs.6,020 at interest at the rate of 
six per cent. per aunum, but that the 
Joan has not been re- paid. The first defend- 
ant appeared in person and denied the loan. 
The second defendant filed his written 
- statement. He admits the partnership, but 
denies all knowledge of the loan, and con- 
tends that if it be proved that the loan 
was made, he is not liable for it as no 
loan was necessary or usual in the busi- 
ness of the kind carried on by the firm. 

‘At thetrlal of the suit the following 
issues were raised :— 

(xs) Whether the  p'aintif advanced 
: Rs. 6,000 to the firm of Kapurchand 
Sheshmal on May 23,1920, as alleged in 
paragraph 3 of the plaint? 


of the above rule if its business consists ` 


(2) Whether the second defendant 15 
liable for the Joan or any patt thereof ? 

The plaintiff carries on business at 
Belgaum as shtoff and commission agent. 
Vajingji Onkarmal ate his Bombay agents 
and he has an account with them. When- 
eVer the plaintiff comes down fo Bombay 
he lives in rooms attached to the firm of 
Vanjingji Onkarmal. One Ganeshmal wis 
the munim of that firmin 1920. 

The defendants at all times material to 
this suit carried on business in partnership 
in Bombay in the name of Kapurchand 
Sheshmal, The partnetship was formed on 
March Ir, 1920, and it was dissolved on 
May 28, 1920. "The business of the partner- 
ship consisted in buying brass and copper 
utensils and selling them. The capital 
brought in by thesecond defendant was 
Rs, 671. Some capital was also brought 
in subsequently by the first defendant. It 
transpired at theheáring that thére were 
two other partners. "The share of each 
of the two defendants was six annas in 
the rupee, the share of the other two being 
two cnnas each, l 

The first and second. defendants are 
first cousins. The said: Ganeshmal is the 
paternal uncle of the second defendant’s 
wife. The second defendant used to go 
to the firm of Vajingji Onkarmial to see 
Ganeshmal, The plaintiff knew both the 
defendants before the date of the loan, On 
April 27, 1920, the defendants borrowed 
Rs. 3,000 from Ganeshmal at interest at 
the rate of six per cent. per annum. This 
sum was botrowed by the firm admit- 
tedly for the partnership business. The 
loan was re-paid on May 26, 1920. < 

The plaintiffs case, as disclosed in his 
evidence, is that in May 1920, he had come 
down to Bombay and that he had taken 
quirters with Vajingji Onkarmal. On May 
22 the first defendant saw the plaintiff 
at the pedhi of Vajingji Onkarmal, “and 
told him that he had borrowed Rs. 3,cco 
from Ganeshmal, and asked for a, loan of 
.R;. 6,000, saying that he would re-pay the 
loan with'n two or three months. The plaintiff 
asked the first defendant why he wanted 
the loan. The first defendant said ‘that 
the loan was required for the business of 
his firm, The plaintiff admitted. that he 
did not know what the business of the 
defendants wes. The plaintiff asked the 
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first defendant to see him the next day when, 
he said, he would give the loan. ‘The 
next day tha first defendant went to the 
pedht of Vajingji Onkarmal. The plaintiff 
asked  Kundtunmal, Onkatmal’s son, for 
Rs. 6,000. Kundunmal directed his muntm, 
Dipchand, to give Rs. 6,060 to tte plaintiff. 
Dipehand paid Rs.6,000 to the plaintiff 
and the plaintiff was debited with 
Rs. 6,009:6-0 in Vajingji’s cash-book, 
Rs. 9-6-0 being the commission charged by 
Vaj!ngji on the loan. Three chithis (Exhibit 
A) were then written out by Ganeshmal 
each for Rs. 2,000, and they were signed 
by the first defendant in the name of 
Kapurchand Sheshmal. The pleintiff then 
paid the Rs, 6,000 to the first defendant. 

The plaintiff’s evidence was corrobcrated 
by Kundunmal. Entries were produced 
both by the plaintiff and by Kundunmal 
from their respective books of account. 
Ganeshmal wasat Marwar when the suit 
was heard and le wasnot called as a 
witness. 

The first defendant said in his evidence 
that he never asked for a loan from tke 
plaintit and that the first time he saw the 
plaintiff was in the Court hovse after the 
summons was served on him. He said that 
he knew the firm of Vajingji Onkermal 
for ihree years, that he knew Ga neshmal 
who, he said, was a partner in tbat firm, 
and that he had, on April 27 1920, bor- 
Towed Rs. 3,000 from Ganeshmal for the 
business of the firm, He further said that 
on ot about May 23, 1920, he went to 
Ganeshmal and askedfor a further loan 
of Rs. 6,000. Ganeshma! said that he 
would pay Rs. 5,000 onlyand that the 
defendant would have 1o piss chithds 
for Rs, 6,000. The first defendant agreed 
and Ganeshmal wrote cut three  chithis 
each for Rs, 2,000, being the chithis sued 
upon, and he signed them. Ganeshmal 
then said that he would not pay any 
money unless the second defendant also 
signed the chtthis, The first defendant 
then saw the second defendant an! told 
him what had happened. The second 
defendant toid the first defendant that 
the first defendant wasa devalio (spend- 
thrift), for he had agreed to poss ehtthts 
for Rs. 6,000 for a loan of Rs. 5,coo, 
and said that he did not want to con- 
tine in partnership with him, ‘The first 


defendant also safd in his evidence that 
the second defendant having refused to 
sign, saw  Ganeshmal. Ganeshmal then 
took out from a box some pieces of paper 
saying trat they were the chljhis and 
tore them up. I think that the first 
defendant's denial of the loan is false 
and le tolda deliberate untruth to save 
the second defendant from  ]iability. I 
accept the evidence of the plaintiff and 
of Kundunmal ard kold that the plain- 
tit lent to the firm of Kapurchand Shesh- 
mal on May 23, 1020, Rs. 6,000 at 
interest at ihe rate of six per cent, per 
annum, 

The firm, ss stated above, was dis- 

solved on May 28, 1920. Different ver- 
sions are given by the first and second de- 
fendents as to the circumstances in which 
the firm was dissolved. The first defend- 
ant’s version has teen set out above. 
The second defendant denied in his evi- 
dence that the first defendant ever told 
him that he bad arranged [or a loan of 
Rs. 5,000 by passing chilhis for Rs. 6,000 
or that he ever called the first defend- 
anta devalio. The second defendant says 
that the reescn why he did rot want to 
continue as a partner wes that tke 
first defendant lived at Dahisar and that 
he did not attend mguiarly to tbe busi- 
ness of the firm, J eccept the second 
defendant’s version. 
p Ihe next questionis, whether tle second 
defendant is Hatle for the loan. ‘The 
plaintiff admitted in his cross-examination 
that the second defendant had no cen- 
versalion with him alout the loan, but 
he added that two cr three daysafter 
the loan was mede, tke second defend- 
ant saw him near the Pydhowni temple 
and told bim that he hed paid Rs. 3,000 
to Gancshmal out of the money borrowed 
by the frm from the plaintiff. The 
second defendant denied  tlot le ever 
hed any such convetsalitcn wih him, I 
do not accept the plaintiffs eviderce 
on this point. I think that the plaintiff’s 
object in saying what he did was to fix 
the second defendant with knowledge of the 
loan. 

Such being the facts cf the case the 
question arises whether the second defend- 
ant is liable for the loan. It was cone 
tended on his behalf that no Joan Wap 
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necessary or usual in the kind Of business 
done by the partnership and that no 


liability, therefore, attached to hm ih 
fespect of the loan, and reliance was 
placed on section 251 of the Indan 


Gontract Act, 1872. 
follows — 

“ Each partner who doesany act neces- 
sary for, or usually done in, carrying On 
the business of such a partnership as 
that of which he is a member binds his 
co-partners to the same extent as if’ he 
were their agent duly appointed for that 
purpose ” | 

The question, therefore, is whether tle 
act ot the first defendant in borrowing 
the money from the palaintfi for the 
partnership business was an act necessary 
for, or usually done in, carrying on business 
of such partnership as that of which the 
first defendant wasa member. The lead- 
ing English case on the sutject is Bank of 
Awsiralasia v. Bretllat (1). In that case 
the Judicial Committee of the Privy 
Council observed as follows :— 

“Every partner is, in comtemplation of 
law, the general and accredited. agent of 
the partnership; or as it is sometimes 


The section is as 


- expressed, each partner is fraegositus negoius 


Societatis; and may, consequently, bind all 
the other partners by his acfs, in all 
matters which are within the scope &nd 
objects of the partnership. Hence, if the 
partnership be of a general commercial 
nature, he may pledge or sell the partner- 
ship property; he may buy goods on account 
of the partnership; he may borrow money, 
contract debts, and pay debts on account 
of the partnership, he may draw, make, 
‘sign, indorse, accept; transfer, negotiate, 
and procureto be discounted, promissory 
notes, bills of exchange, checks, and other 
negotiable paper, in the name and on 


. account of the partnership.” 


The above case is an authority for the 
proposition that any partnerin a trading 
firm has an implied authority to borrow 
money for the purposes of the business 
on the credit of the firm. But the firm 
‘must be a trading firm, a firm would 
be atrading firm if its business consists 
in buying and selling: Higgins v. Beau- 


. (x) (1847) 6 Moo. P. C. 152 at p. 193; 12 Jut. 
189; 13 E.R, 642] 79 R. R24 
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champ (2). Where, however, the. business 
is not of a commercial rature, e.g., where 
it is a professional business Hedley v. 
Buinbridge (2), or even the business of a 
farmer [Greenslide v. Dewey (4), OY a 
querry worker Thicknesse v. Bromilow (5)], 
where:thére is no buying and sellrg of 
goods, or an 2uctioreer [Wheatley V. 
Smithers (6), no partrer can- borrow of 
pledge the partnership property so as to 
bind his co-partners. ln the auctioneer’s 
case referred fo above, the question was 
whether an auctinzieer was a trader, and 
the Court held that he was not, Ridley, J. 
sey'ng that buying and sellitg “were 
essential features of trading and that an 
auctiorecr does rot Try erd only sells ike 
goods of otbers. Upon appeal that. deci- 
sion was reversed upon the ground that 
the partrershp tad a shop, that ite 
business was scmethirg ferta iten tlet 
of an auctioneer and that it “ contemplat- 
ed the sale and the purchase of goods and 
porperty as part of the business of the 
pa Ttnership.” 

Where a firm is a tradirg firm, so trat 
one partner can borrow money for the 
purpose Of the business on the credit of 
the firm, no duty is cast on the perfon 
advancing the morey to make any irrther 
inquiries : per Blech brir, J.,in OkeH v. 
Euien (7). and the other partners are 
liable though the borrowing partner way 
misappropriate the money, see ill, (b) to 
section 251. 

The partnership businecs in the present 
case corsisted in buying copper ahd btass 
utensils and selling them. It was a 
partnership of a commercial nature,ard the . 
first defendant had, therefore, ar. ir plicd 
authority to borrow money for the firm. I, . 
therefor, hold that the second deferdant 
is lable for the loan. 

The conclusion to which I kave come 
is confirmed by further facts proved in 
RU (19014) 3 K. B. 1192 at p. 1194; 30 T. L. 


(3) (1842) 3 Q. B. 316; 2 G, & D. 483; 11 
L.].0.B.293; 6 Jur. 855 114 E. R. 52;; 61 Ra 


3 


R. 239. 

(4) (1828) x Man, & Ry. 640;7 B. & C. 635i 
6 L. J. (0. S.) K. B. 155; 31 R. R. 272. 

(5) (1832)2 Cr. & J. 425; 1 L.J. Ex. 1:8; rx 
Dowl. P. C. 570; 2 Tyr. 495 149 E.R. 180; 37 R» 


R. 752. . 
(6) (1907) 2 K. B. 684; 76 I. J. K. B. 900) 
97 l. T. 418; 23 T. I. R. 585. d 
(7 (1875) 31 Le T. 330 at p. 331: 
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the case. The loan from the plaintiff 
- was not the first lcan obtained ly tke 
firm, Bafore that loan was obtained the 
firm had, on Apti! 27 1920, borrowed 
Rs. 3,000 from Ganeshmal admittedly for 
th» partnership business. Moreover, the 
second defendant admitted that if it þe- 
came necessary, any One partner could 
borrow money for the firm, In this con- 
nection it may be observed that about 
the time the lo2n was obtained from the 
plaintiff, the firm had utensils of a value 
of between Rs. 700 and Rs. 1,000 
the cashin hand was about Rs, r15, and 
the otutstandings due to the firm were 
between Rs.2o0 and &s.400, If the busi- 
ness had to be continted—and it was a 
business in which there were four partners— 
it was necessary, I think, to buy further 
stock in trade. I have no doubt 
mind that the object of the loan taken 
from the plaintiff was for the purposes of 
the partnership business as stated by the 
fi rst defendant, 


There is one more point to which I may 
here refer. It relates to the application 
of the money borrowed from the Plaintiff. 
Itis admitted that the loan made by 
Ganeshmal wasre-paid on May 26 1920. 
The second defendant said that the first 
defendant paid it, but he did not know 
from whet source, The first defendant 
admitted that he re-paid the loan. The 
question is, whence came the money to 


re-pay the loan, The first d«fendant's. 


evidence on this point was full. of con- 
tradictions. He first said he cot the 
money ftom a Marwari named Foja. He 
then said that hegot itirotn a boxin his 
shop at Dah’sar. When he wasasked low 
the monies came in his box, he sa'd that 
he had so!dgold ornaments about two or 
two anda half months piiorto May 26, 
1920, and that the sale proceeds were 
kept by him in the box. He was unable 
to give the name of the person to whom 
he sold the ornaments nor cculd he, he 
said, point out the shop where te sold 
the ornaments, I decline to believe tte 
first defendant when he says that he 
repaid Ganeshmal out of money realised 
from the sale of ornaments. The story 
about the sale of ornaments seems to me 
to be? pureinvention, Iam inclined to 


Only, : 


in my. 


think thit Ganeshmal was paid out of the 
Rs, 0,00» borrowed form the plaintih. 


I, therefore, pass judgment jor the 
plaintiff against both defendants lor 
Rs. 9, oo with nterest thereon at the rate 
of six per cent, per annum {rom May 23, 
I920, costs and interest on judgment at 
Six per cei.t, 


The findings on the issues wll be; No. 
(i]—In tbe affirmative, No. q2)—In the 
a fürmative. 

Z.K, 


Sutt decreed. 


CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DECREE 
No. 1737 OF 1920. 

June 15, 1922. 

Presen{:--Mr. Justice Newbould and 

Mr. Justice Rankin, 
MONMATHA KUMAR RAY-— 
PLAINTIFF—APPELLANT 
VETS US 
JOSADA LAL PODDER AND OTHERS— 
] EFENDANTS— RFSPONDENTS. 

Landlord and tenant— Non-transferable occupancy ` 
holding transferred by raiyat-—-Kabuliyat execut:d ta 
favour of iransferee——Ra:yat in occupation Land- 
lords’ right to re-cnier— Abandonment or repudiation 
of landlords’ title—Cmissin to pay rent, wheker denial 
of tirle—Ex parte decree, when i0 Le passed. 

Amex transfer of a Loljing ly a syawal of a 
non-transferable ott: garcy holoi g, apart from 
any other cons. d€raticu cot: rot give the Janglord 
a right to re-cnt. rif the teart, trant erot, ac- 
tually remains in ccrpaticnoitlLe land, These- 
foie, ifth: raiyat cxccutes a kabulizat in favour 
oi the transfer e and docs rot. rpvo:ate tke 
reiation: hip of landlord ana tcrani leiween him- 
seif and the original landlord, ard nordoes he «xs 
pr ss his unwillingn:ssto pay rrt tothe: orginal 
landlord, the lattris not entitled to recover 
khas posscssion of the lang. |p. 552, «01s. x. & 2. 

Rajani Karta Biswas v. Ekkcwri Dus, 34 C. 689; 
11 C, W. N. 811; 7 C. L. J. 78 and Separjan v. 
Ramdeb Rai, 53 Ind. Cas:.360 ; 24 C. W.N., 117, 
I-Íeirred to 

A m.ic omission to pay ient is not a denial 
of Jandlosá's title, [p. 352, col. 2.] Í 
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MONMATHA KUMAR RAY 9; JOSADA LAT, PODDER; 


Even if a case is heard es parte, it is the duty of 
the Court to consider the interest of the absent 
patty and rot to pass a decree except on proof 
by the plaintiff that he is entitled to that 
decree, [p. g52, Col, 2.) 

Appeal against a decree of the Addi- 
tional Subordinate Judge, Dacca, dated the 
rgth March 1920, modifying that of the 
Munsif, Second Court of that District, 
dated the 5th July 1910. 

Babus Surendra Nath Guka and Surja 
Kumar Guha, for the Appellant. 

Babus Jogesh Chandra Roy, Sats 
Chandra Chowdhury and Gopal Chandra 
Das, for the Respondents. 

Babu Bira; Mohon Mazumdar, for the 
Respondents. 


JUDGMENT.-—This appeal arises out of 
a suit in ejectment. The defendants Nos. 
2 and 3 were the Ownefs oi a non-trans- 
ferable occupancy holding under the plaint- 
iff. They mottgaged their interest to 
defendant No. 1 who subsequently ptr- 
chased that interest in execution of his 
mortgage decree, After that the detend- 
ants Nos.2 and 3 executed a habultyat 
in favourof defendant No. I and remain- 
ed in possession of the land. The Munsif 
gave the plaintiff a decree on contest 
against the defendant .No. I and ex parte 
against the defendants Nos. 2 and 3 who 
did not appear in the suit. The plaintiff's 
title was declared and it was directed 
that he should recover khas possession of 
the same ag against the defendants. On 
appeal the findings of fact of the First 
Court were upheld but the decree was 
varied to the extent thet the prayer for 
khas possession as against defendants 
Nos. 2 and 3 was rejected; but it was 
declared that the defendant NO. I kad 
no title to the disputed land as against 
the plaintiff. Against this decree the 
plaintiff hes preferred this secord appeal. 

There is a considerable amount of law 
dealing with the  questien of the right 
of the landlord to re-enter the land of a 
non-transferable occupancy holding after its 
transfer by the tenants, butinno case has 
it been beld that the mete transfer apart 
from any other consideration gives the 
landlord e right to re-enter when the ten- 
ant, transferor, actually remains in occupa- 
tion of the land. ‘The latest case cited 
on behalf of the appellants ond that 
which is mcst favourable to his conten- 


tions isthat of Rajani Kania Biswas V,- 
Ekkowrt Das (1). But in that case it was 
found that the tenant had rot only trans 
ferred his holding but had also repudiated 
the existence of the relationship of land- 
lord and tenant between himself -ard the 
original landlord. Here there is no such 
finding and what is more there is nO such 
allegation in the pleint, In the plaint, 
as against the original tenants, the plaint- 
ifs case rests solely on ihe allegation 
of transfer a nd the execution of kabuliyat. 
in favour of the trans eree. It Is row 
suggested that we ought cn a considera- 
tion of the facts to hold that there hes 
been an abandonment because it has been 
found by the Munsif that the defendents 
Nos. 2 and 3 have not expressed their 
willingness to pay rent to tte superior 
landlord. But a mere Omission to pay 
rent is not a denial of the lendlord’s 
title, and there is neither the allegaticn 
nor ə finding that these tenants ever 
refused to pay rent 10 the plaintiff, The 
latest authority on the point Js the case 
of Sebarjan v. Ramdeb Rei (2) and 
that supports the view we take that 
on the facts alleged in the present case 
the Iandiord is not entitled io recover 
possession. It is argued that as defend- 
ants Nos, 2 and 3 did not appear belore 
the lower Appellate Court the decree 
should not have been modified in their 
favour. Even if a case is heard ex parte 
itis the duty of the Court tc consider the 
interest of the absent party and not to 
pass à decree except cn proof by the 
plaintiff that he is entitled to that decree, 
Here the plaintiff possibly by oversight 
omitted not only to prove that but evento 
allegethe facts necessary to support the 
decree which he obtained in the Court oi 
the Munsif. We, therefore, affitm the. 
decree of the lower Appellate Court and dis- 
miss this appeal with costs, one-half to 
defendant No. Land one-half to defend-, 
ants Nos,4 and 3. 

Appeal dismissed, 


D. 
34 C. 689; 11 C. W., N. 811; 7 C. L. J. 78. 


Ss. 
t) 
2) 54 Ind.Cas. 3603 24 C. W. N.11;. 
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OUDH JUDICIAL COMMISSIONER'S 
Civit REVISION No. ror OF 1923. 
September 6, 1923. 
Present :—Mr. Wazir Hasan, A. J.C. 
BADRI PRASAD—DEFENDANT — 
APPLICANT 
| verSus 
MURLI DHAR-—PLAINTIFF—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 115, 
O. VI, v. 17—Provincial Small Cause Courts 
Act (IX of 1887), s.2 5— Amendment of pleadings, 
refusal to allow—Revision. 
f An application for leave to amend a pleading 
is not a.case, and no revision ‘would, therefore, 
lie either under section 115 of the Civil Proce- 
dure Code or under section 25 of the Provincial 
Small Cause Courts Act, against an order refusing 
leave to amend. 


Civil revision against an order of the 
Additional Judge, Small Cause Court, 
Lucknow, dated the 17th May 1923. 

Mr. Mohammad Ayub, forthe Applicant. 

Mr. Ram Bharosay Lal, for the Opposite 
Party, 

JUDGMENT.—This is an application 
under section 25 of the Provincial Small 
Cause Courts Act. The applicant is the 
defendant in a suit for therecovery of rent 
ef a certain shop. That suit is still pending 
in the Court of the Additional Judge of the 
Court of Small Causes, Lucknow. The 
defendant applied for leave to amend 
his pleadings, The lower Court by its 
order dated therzth May 1923 refused to 
grant the leave asked for. The applica- 
tion before me is for the purpose of get- 
ting the order of refusal revised. 

The application for leave to amend is 
not, inmy opinion, 2 case, and, therefore, no 
Tevision would lie against an order refusing 
to grant leave to amend either under 
section 25 of the Provincial Small Cause 
Courts. Act or under section 115 of the 
Code of Civil Procedure. The applica- 
tion is dismissed with costs. 

: Applisation dismissed. 

. K. 
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LAHORE HIGH | COURT. 

First Civir, APPEAL NO. 2743 OY I915; 

October 25, 1920. | 
Present :—Mr. Justice Chevis and 
Mr. Justice Scott-Smith. 

THE SECRETARY or STATE FOR 
INDIA IN COUNCIL —DEFENDANT— 
APPELLANT 
VEYSUS 
GHULAM RASUL KHAN-—PLAINTIFE 

—RESPONDENT, 

Custom — Rajputs — Proof -— Iniermarriage— 
Tailoring profession. 

Where a person claims to be a Mohal Raji ut, 
the mere fact that the various members of his 
family have worked at tailoring cannot itself be 
regarded as any proof that he is not a Rajput, 
for men of all castes follow the trade. But 
where the origin of the family is unknown and 
they are described in the revenue records as 
khayyat (tailors) Mokal and there is no proof 
that whoever first caused the entry to be made 
had any real title to the use of the term Mohal, 
noris it proved that the family have been inter- 
marrying with  lraj£Wut families, it is insuffi- 
cient to establish that the family are Mohal 
Rajputs., lp. 555, col. 2,] 

Where a family has been intermarrying with 
Rajput families, it is very strong evidence of its 
Rajput origin. What would satisfy the Rajtuis 
of the countryside would be cnough to satisfy 
the Courts. [p. 556, col, 1.) 

First appeal from a decree of the 
Senior Subordinate Judge, First Class; 
Ludhiana, dated the 24th June 1915. 

Mr, Herbert, Government Advocate, for 
the Appellant. 

The Hon’ble Pandit Sheo Narain, R. B, 
and Bakhshi Tek Chand, for the Respond- 
ent. 

JUDGMENT. —The plaintiff in this case, 
Ghulam Rasul, has been given a decree 
declaring that he is a Rejput by caste, 
and that he ought to be recorded in the 
reventüe papers a3 a Muhammadan Rajput, 
The Secretary of State who is the defend- 
ant in this case appeals to this Court. 
The question for decision is whether the 
plaintiff has succeeded in proving that he 
isa Rajput. In the Revenue Records the 
plaintiff's family has been shown since 
1852 as holding land, their caste being 
described as Khayyat Mohal, The case 
for the plaintiff is that Khayyat does 
not denote a tribe, but merely a pro- 
fession, viz., tailoring, that his got is 
Mohal and that his rea] tribe is Rajpug 
and on his behalf it is urgcd that there 
is no ether tribe except that of Rajputs 


Aoc. 
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which contains a gol of the name of Mchal. 
The plaintif resides in the Ludhiana Dis. 
trict, and owns lend in three wila'es. 
The Revenue Records of Mouza Shehna 
givé his pedigree back as fat as his great- 
preat-grandfether Nathu. The further 
pedigree propounded by the pl.int it is to 
be found .n Eshbit A, which shows Nathu 
as one of the four sons of Khana. Be- 
yond Khana the pedigree is traced back- 
wards by the Miras who has been pro- 
duced a* & witness for the plaintiff in 
this case for another 13 generations when 
we come to a man nimed Model. Wit- 
nesses in support of the pedigree pro- 
pounded have been called from two villages 
in the Pazilka Tahsil, viz, Moblanwela 
Khera and Ina Khera. The Revenue Re- 
cords of these two villages give pedigrees 
of the witnesses back as far as Khana. 
‘Now it may be admitted for the sake of 
argument that these witnesses are Mohal 
‘Rajputs, and, that they are descended from 
Khana who was himself descended in the 
13th generation from Mohal, and it is 
also clear that the plaintiff is shown by 
the Revenue Records of Shahna village to 
be a descendant from -Nathu, but the real 
question is whether there is any sufficient 
proof that Nathu is descended from Khara. 
Nathu is alleged to be one of the four 
sons of Khana, and if this is correct, the 
plaintiff has evidently as much claim as 
the witnesses who appeared, on his behalf 
to be a member of the Rajput tribe. The 
evidence shows that up till a short tine 
before the suit was brovght the pleintiff 
was not sure whether he was a Jat ora 
Rajput, though he claimed to be one or 
the other and in i902 when he <pplied 
for admission to an intermediate examira- 
tion of law he described himse!t as a 
Muha mmadan Rajput, though n a letter to 
the Deputy Commissioner dated the 16th 
May 1912 the plaintiff, while csserting 
that he is a Moral does not seem to be 
sure whether he is a Rajput or a Jat 
(see page 229 of the paperbook) and 
merely urged that if he was not a Rajpni, 
at least he was a Jat. From the evi- 
dence given by the plaintiff in this case 
it is clear that shortly before the institu. 
tion. of this case the  p'aintiff came 
across certain villages in the X«rozepcie 
District where Moha) Rajputs reside and 
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then a pedigree Exhibit P. A. was drawn 
upby Yakub ( P. W. No. 3) with the help of 
Nura Mitasi (P. W. No. 4) and others. As 
elready explained the only doubtful point 
in connection with the pedigree table is 
whether N.thu, plaintiff’s great-gieal- 
frand-jather, is one of the sons of Khana. 
If thislink be accepted as correct, plaint- 
iff's case is proved, otherwise there ap- 
pears to be nothing to be said in support 

f the plsintiff’s claim except that his 
family has always been shown in the 
Ludhiana Revenue Records as Mohal. Nura 
Mitasi is a witness on whom the leamed 
Subordinate Judge hes placed great reliance 
saying that he is astonished at his wonder- 
ful memory. Now, Nura as Mirasi of the 
wituesses—who have supported the plaint- 
if in this case, presumably knows their 
pedigree table very well, The pedigree 
table from Nathu downwards the plaintiff 
himself could, of course, easily supply. 
When questioned by the Subordinate Judge 
as to the plaintiff's pedigree the  Mirasi 
could go down no further than the two 
sons of Nathu. So that all that the 
M.rasi had tc learn by heart in order to 
give tke evidence which he has actually 
given in Covrt was three fresh names, 
viz., the name of Nathu whom he alleges 
to be one of the sons of Khana, and 
Nathu’s two sons, Shadi and Pir Bakhsh. 
If the Mirasi really knew these names 
before, his evidence may be true, but if 
he had no knowledge at all of Nathu or 
any of. the descendants of Nathu, then 
as already stated he had only to-learn- 
three fresh names in order to give the 
evidence which he has given in Court, 
We fail, therefore, to cee where the proof 
oi mafvellous Memory comes in, 

The learned Sub-Judge seems also to 
have been greitly impressed by thst por- 
tion of the evidence of this witness which 
deals with the verse recited by his grand- 
fati.er showing the migration of Mohals 
from  Bhatner to the Southern Punjab. 
Lut granting that there was a migration 
of Rajput Mohals from Bhatner to the 
Southern Punjab, it by no means neces- 
satily follows that plaintiff is a descend. 
ant of thcse migrants. As to the wit- 
nesses, P. W. Nos.5 to 17 who come from 
Moh'anwa]la Khera crd Jia Khcra end 
claim pleipti es. a newly found cousin 
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and assert unanimously that Khana had 
four sons, one of whom was Nathu, we have 
no hesitation in refus’ne to rely on such 
evidence. Take for instarce the evidence 
of Qutba (P. W, No. 12) although this man 
like all others clearly asserts that Khana, 
his great-great-grandfatrer, had four sons, 
of whom was Nathu, and that Nathu’s 
descendants are living at Shahna, in 
cross examination he was forced to admit 
that he does net re-collect the names of 
his grandfather’s three brothers, Now if 
he cannot remember the names of his 
gtandfather’s brothers, it stands to reason 
that he Cannot recullect the name of bis 
great-great-grandfither’s Lrother. Weare 
told tbat the distance between Shal na 
and the two villages from which these 
witne‘ses comeis somewl at over 30 miles, 
It seems rather improbable that if th’s 
family which sett'ed in Shahna four 
generations back had cousins residing onlv 
a distance of about .30 miles away, theie 
should have been no connection kept up 
between branches, no exchange of visits 
at times of marriages, deaths, ete., and 
that pla/ntiff sboul | have had no know- 
ledge of these relations until a shottt'me 
before suit. All the witnesses say that 
their acquaintance with the plaintifi is 
quite recent. We are, therefore, utterly 
unable to rely on the oral evidence which 
has been produced in support of the 
pedigree table propounded by the plaintiff. 

Setting aside this pedicree tree the 
plaintif’s case seems to rest solely on 
the fact that his family has been 
described as Khayyat Mahal in the Revenue 
Records. : On behalf of the plaintiff it is 
argued that Khiyyat is a profession ond 
not a caste-and that other people have 
similarly been described in the Revente 
Records by the name of their profess on 
and not of their tribe, It is also urged 
that no tribes except Rajpuis have any 
goi by the name of Mohal. There seems 
little doubt that Mohal is the rame of a 
sub-division ot the tribes of Rajputs, and 
so far as the evidence in this case shows 
there is no other tribe in the Punjab 
which has a got of the name of Modal. 
But the fact remains that the origin of the 
plaintits family is quite untriced, and 
there is no proof that Nathu, or whoever 
t was, who first got the name of the 


family enteredin the Revente Records as 
Mthal, had any real claim to be go 
described, On page 148 of Rattigan’s 
Direst of Customary Law, 8th Editon ; 
wil be found certain reme rks as to different 
tribes having the same got or name but 
Rai Sehb Sheo Narain ar mes that got 
and gotra are not the same thing, 

It iselsoargued on b.half of the plaint- 
iff-respondent that a single famiiy cannot 
possibly constitute a got of any trike. 
The simple fact, however, is that we have 
this one family descenced from Nathu 
residing in the Ludhiana District, but the 
origin of the family is unknown and that 
the only descrpton of them in the 
Revenue Records is thatof Khay yat Mohal, . 
and, as already stated there is no proof 
that whoever first caused this entry to te 
made had any real title to the use of 
the term Mohal. Tke mere fact that 
vari us members of the family have works 
ed at tailoting cannot itself be regarded 
as any proof that the plaintiff is not a 
Rajput, for es is stated in Ibbetson s 
Census Report, pare 333, which has been 
quoted bv the learned Sulordirate Judge, 
menof all casíes follow tke trade. ‘Lhe 
history of the Shahna villte drawn up at 
the Revised Settlement of 1852 (see page 
24 of the prper-book) certainly shows tlat 
one Sardar Bakhta got the village re- 
founded by sending for people from Nabha 
and Patiala and elsewhere, It throws no 
further light on the case as no mention of 
any Mohal is there made. The Mirasi 
Nura deposes that Nathu migrated from 
Rania to Shahna, and the learrea Sub- 
ordinate Judge says that this is supported 
by the evidence of Sardar Dal Sirgh and 
his report which is contained in Exhibit 
D-25 which is printed at page 228 of the 
paperbook. We have, however, in vain 
searched the evidence of Dal Singh ard 
his report for “ny mention of such migra- 
tion. The conclusion at which we arrive 
is that so far as is known there are no 
persons in the Punjab who have any real 
right to be described as Mokals except 
Rajputs ond some Jats who rightly or 
wrongly claim that they are really of 
Rajput origin. So far at least as the 
record of this case goes, it is not apparent 
thit any one else has a ri ht to describe 
himself as Mohal. B:t sill in the absence 
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of any satisfactory proof that the plaint- 
fs family have any teal right to describe 
themselves as Mohals we consider that the 
plaintiff has failed to prove that he is a 
Raj put. i | aha 

If the plainti/f really is a Raj put it isa 
great pity that he has not gone into the 
witness-box and given information as to 
the families into which he and his brothers 
and sisters, his father, his uncles and aunts 
have married, Had he proved that his 
family has all along been intermarrying 
with Rz;jput families this would have been, 
in our opinion, very strong evidencz in his 
favour. What would satisfy the Rajputs 
of the country-side would probably be 
enough io satisfy the Courts for itis not 
easy to deceive the countryside. But 
apparently the only plece of evidence as 
to where plaintifs family have been 
‘seeking marriages is the statement 
of "Rai Bahadur Sardar Dal Singh, 
that  Nathu's family intermarry with 
Chhimbas alone ; no details are given, 
sO we ate not prepared to regard this 
statement as conclusive But, even leav- 
iaz it out altogether, the fact remains 
that plaintiff has altogether omitted to 
enlighten the Court as to where the 
family has been contracting marriage 

lie nces. 
" It is also urged on behalf of the defend- 
ant that the suit is time-barred, and 
that a declaration which practically 
amounts to an order for correction of 
Revenue Records carnot be made by a 
Civil Court. It is however, tunecessery 
‘to discuss these matters, as on the Merits 
we consider that the plaintiff has quite 
foiled to prove that he is a Rajpus. 

We accept the appealand dismiss the 
suit with costs in both Courts. 


no Appeal accepted. 
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CALCUTTA HIGH COURT. 
Civit, RULE No. 889 OF 19217, 
March 23, 1922, 

Present; —Sir Lancelot Sanderson, Kf; 
Chief Justice, and Justice Sir Thomas 

Richardson, KT. . 
AFSAR KHAN—DEFENDANT-— 
PETITIONER 
VEYSUS 
SHABU MOND AL--PLAINTIFr— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908); CA 
ALL, v.27-—Oaihs Act (X of 1873), s.5— 
Appellant willing to take — oath— Additional 
evidence—Failure to record  veasons-— Irregularity 
— Proceedings, whether vitiated. 

A suit torecover adebt was dismissed in the 
Trial Court. On appeal the first Appellate Court 
after earing arguments, called upon the Counsel 
for both patties to produce thcir clients on a 
certain day if possible so as "to enable it to con- 
front one with the other and to put questions 
to ihem upon the facts matetial to the case,” 
The plaialiif came to the Court but not the other 
party and the Court asked him ifhe could state 
ky the Quran if his case was true. The 
appellant said that he could do so. After this, 
the appelant eventually got a decree. The qc. 
fendant appealed to the High Court ; 

Held, (1) that if the answer to the question put 
by the first Appellate Court wasio be taken as 
additional cvidence then the proceedings were 
irregular under O, XLI, r. 27, Civil Procedure 
Code, as the Court had failed to record reacons 
for the admission of the evidences [p. 357, col.r.] 

(a) thatif the answer was not to be regarged 
as additional evidence in view of the fact that 
the appellant was not actually called upon to take 
his oath upon the Quran, then the position was 
even worse for it was impossible to say that the 
answer given could-have had no effect on the mind 
of the judge; (p. 557, col. 2 .] 

(3) that, therefore, it could not be said that 
the irregularity was not such as to vitiate the 
proce dings. [P. 557, col. 2.] 


Mr, Dines Chandra Ray, for the Peti- 
tioner, 

Mr. Laltt Mohan Banerjee, for the Op- 
posite Party, 


JUDGMENT, 

Sanderson, C. J,— This Rule was granted 
to show cause why the decree complain- 
ed of should not Le set aside and such 
order passed as to this Court might seem 
fit. The decree complained of was a decree 
made in consequence of the judgment by 
the learned Subordinate Judge on the 
3rd of August 10921. 

The suit was brought by the plaintiff to 
tecover money alleged to have been lent 
by the plaintiff to the defendant, 
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The Court of first instance dismissed 
the suit, The plaintiff then appealed to 
the learned Subordinate Judgeand argu- 
ments were presented to the learned Sub- 
ordinate Judge on the 11th and rath of 
August I92t. The judgment, as I have 
already said, was delivered On the 31st of 
August. By that judgment the learned 
Sibordinate Judge overruled the decision 
of the Court of first instance, allowed 
th: appeal, and decreed the suit for 
Rs.120 plus Rs. 20 as damages, In the judg- 
ment the learned Judse discussed the 
evidence which was given on the one side 
and theother, and came to the conciusion 
that the plaintii had made out his case, 

The petition upon which this Rule was 
granted alleged that on the 20th of 
August the learned Judge called on the 
Pleaders for the opposite party, (thet is 
the plaintii), to produce the ‘plaintiff 
bfore him in order to see whether he 
was in a position to assert his claim oa 
a Qoran, It was further alleged that 
the plaintif appeared before him with 
a Qoranin hand and stated before the 
leatned Judge that the money was really 
due from the defendant to the plaintiff. 
The leatned Judge has given a statement 
of what in fact took place. The learned 
Judge said that the statement in 
paragraph 9 was not correct. He said 
what happened was as follows:—''[ 
asked the Pleacers on both «sides to 
produce their clients on a certain day, 
if possible, so as to enable me to 
confront one with the other and to put 


questions to them upon the facts 
material to the case; on the day 
appointed or some other date the 


appellant (7. e, the plantiff) came to 
Court, but not the other party and I 
asked the appellant (i, e, the plaintiff) 
if he could state by the Qoran if his 
case was true. He said he could do so. 
he had no Qoranwith him at the time 
as far as I could make out.” 

. It seems to me that this was an 
Itregularty on the part of the learned 
Judge. There could oniy be one cbject 
in asking sucha question, and thit was 
for the purpose ot the learned Judge 
satisfying himself as to the truth of the 
plaintiffs story; and the learned Vakil 
who appeared for the plaintih in this 
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Courth:is agreed that that must Lave 
been the object of tke learned Judge in 
asking the quest.on, 

The matter mov be looked at [rom two 
points of view. If ithe answer to the 
question wh'ch was put by the learned 
Subordinate Jucge is to be taken as 
additional evidence, then it scems to xe 
th t ihe learned Judge has rot complied 
with the  provisons of OQ. XLI, 
r. 27, clause (2), Civil Preeedure Cocc, 
which provides that ‘‘wherever addi- 


tional evidence is allcwed to be 
produced by an Appellate Court, the 
Court shall record the reason for its 


admission.” In this case on the record 
there is no note or reference to the fact 
thet the plaintiff was called before the 
learned Judge and that this question 
was put to him. There is no reíererce 
toit in his judgment; and, therefore, tle 
learned judge has in no way recorded 
th: reason for admission of (Lis addifior.al 
evidence if it be regarded as additicnal 
evidence ; and, consequently from that 
point of view there. would te an 
itreguiarily in the preceedings. | 

If it is looked at from another point 
of view, namely, that it is not io be 
regarded as additional evidence, having 
regard to the fact that the plaintif was 
not actually called upon to take his 
oth upon the Qoran or to take any kind 
cf oath before the learned Subordinate 
Judge, but merely said that he was pre- 
pared to state upon the Qoran that pis 
case was ttue, then the position seens 
to be woiselrom the plaintiff's point of 
view, because it Js impossible ior us to 
say that that answer, which was given 
by the p:a/nti^, could have had no eftect 
upon the mind of the learned Judge. 
To my mind probably it had consider- 
able efect upon the learned Judge’s mind, 
he himself having asked the plaintiff to 
be produced before him and he himself 
Laving asked th's question: and con-: 
sequently it seems to me that whether 
if it is looked at from the one point of 
view or the other point of view, there was 
an irregularity in the conduct of these 
proceedings, which was of such a nature 
thet it would rot be right to allow the 
decisionof the lower Appellate Court tq 
stand. 
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Consequently in my judgment this Rule 


- ought to be made absolute, the decree of 


the lower Appellate Court ought to be set 
aside and the matter ought to Le retnind- 


,ed to the learned District Judge in order 
that theappeal may be heard by him or 


by -such other learned Subordinate Judge 
as he may select. 

We assess the hearing feeof this Rule 
at one- gold mohur and direct that the 
costs of this Rule do depend upon the 
Issue of the appeal upon the order of 
remand. 

Richardson, J.—I agree. 

. Rule made absoluie, 
.N. H. 


CALCUTTA HIGH COURT, 
-APPEAL FROM ORIGINAL DECREE NO. 149 
2% OF 1920, 
August 2, 1922. 
Present :-—Justice Sir Asutosh Mookerjee, 
KT, and Mr. Justice Cuming. 
“DURGA CHARAN MITRA— PLAINTIFF 
- + APPELLANT E 
B ^ versus 
RAJENDRA NARATN SINHA— 
DEFENDANT—~RESPONDENT. 
Principal and  agent— Authority io negotiate 
“for sale, scope of— Agent whether can enter into 
contract. f 
An estate or house agent, authorised to procure 
a purchaser; has no implied authority to enter into 
an open contract of sale. [p. 559, col. r.] 
Unless express authority is given to the agent 
to sell, and for that purpose to enterinto a binding 


.contract, the ‘principal’ reserves his final right 
to accept or refuse. [p. 559, col. 2; p. 560, col. I.) 


When an owner of .ptoperty employs an estate- 


“agent to procure a purchaser or tenant ata spe- 


‘cified price, the agent has. no implied authority 


.to conclude-a contract forsale: His duty is simply 


to find a purchaser ortenantand to communicate 


“his. offer to. the ownef. [p. 560, col. 1.] 


There is a substantial’ difference ‘between an 
' authority tosell and. an authority to find a pur- 
chaser. Authorising “a man to sell means an 
authority to -conclude a sale; authorising him to 
‘find a purchaser means less than that; it means, 


“tó find a man wiling'to become a purchaser, 
Snot tó find ;him.ánd also 


make him a purchàásér. 
Sp 560, ‘col, 2.) KA Fs nm 

. Hamer v. Sharp, (1875).19 Eq. 108; 44 L. J. Ch. 
$3: 31 Le Ti 043/23 W. R. 158; Prior v. Moore, 
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(1887) 3 T. L. R. 624, Chadburn v. Moore, (1892) 
01 L. J. Ch. 674; 67 L.T. 2575. 41 W.R. 39, 
Thuman v. Best, (1907) W.N. 170; 97 L.T. 239, 
Wilde v. Watton, (1878) 1 L.R. Ir. 402 at p. 405, 
Purna Chandra Dutt v. Indra Chandra Roy, 
69 Ind. Cas. 978; 49 C. 380; (1922) A. I..R. 
(C) 397, Koylash  Chunder Doss v. Tariney 
Churn, ro C. 588; 5 Ind. Dec. (N..$.) 304, Hyam 
v. Gubbay, 32 Ind. Cas. 53; 20 C. W. N.66, Rosen- 
baum v. Bason, (1900) 2 Ch. 267; 69 L. J. Ch. 569; 
82 L. T. 658; 48 W.R. 522, Godwin v. Brind, (1869) 
17 W.R.29; 5 C. P. 299"; 39 L. J.C. P. 122%., 
relied on. 


Saunders v. Dence, (1885) 52 L.T. 644 at p. 646 
and Wright v. Bigg, (1852) 15 Beav, 592; 92 R.R. 
568; 5r E. R. 668, distinguished. ! 

Appeal against a decree of the Sub 
Gtdinate Judge, Alipore, dated the 22nd 
April 1920. on 

Bibus Mahendra Nath Ray, Bimala 
Charan Deb, Pramatha Nath Banerjee and 
Tarikeswar Nath Mitra, for the Appellant. 

Dr. Dwarka Nth Mitter .and Babu 
Baupendra Nath Ghose, {ot the Respond- 
ent, 

JUDGMENT.—This is 
the plaintiff in a. suit for specific per- 
formance of e contract for sale of land, 
The Subordinate Judge hes dismissed the 
suit on the ground that th-re was mo 
valid and complete contract between ihe 
plainti& and the defendant for the sale of 
the property. 

On the oth June 1919 the defendant 
Singh gavethe following letter of authorisa- 
tion to a Man named Bose: T 

"I hereby authorise you to negotiate 
the sale of the lendsat Tolligunge I have 
recently purchased from Messrs. Martin 
and Co. If you can secure a purchaser 
to purchase the sameat the gross vale . 
of Rs. 16,000, I. shall pay you Rs. 200 
as your remuneration. If you be able to 
raise the price to any amount ¿bove 
Rs. 16,000, ycu will be entitled to the 
excess amount fully and I shall be bound 
to mention the whole amount in .the 
conveyance. - 

Please note that thisletter of authority 
will remain in force for a fortnight only 
to complete the transaction; after that 
this letter wll stand cancelled,” ` 

On the 2oth June r9r9 the Solicitors 
of the plaintitt Mitra wrote the following. 
letter to Sinzh : ^ Re. brickfield (belong: 
ing lately to Messrs, Martin ånd. Co., and 
recently purchased by you) in Mutiapara 
Road, Tolligunge, ra 


an appeal Ly 


-y 
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. Our client Babu Darga Charan Mitra, 
of No. 3 Peary Charan Lane, Calcutta, 
has ben approached by the broker ap- 
pointed by you whom you authorised to 
sell the above land. Our client is a pur- 
chaset for the property and he accepts 
the terms contained in the letter address- 
ed by you to the broker." 

On the same date, Bose wrote as follows 
to Singh: - | 

"I have this day sold by your order 
and for your account the lands jn Tolli- 
gunge recently purchased by you from 
Messrs, Martin and Co., on the authority 
andin terms of your letter of authority 
. dated the goth June rọrọ. Brokerage of 
Rs. 200 as atranged has become payable 
to me." 

On receipt of these letters, Singh ap- 
pears to hive informed Bose that he would 
ndt s:]] the land. | Bose communiceted 
this to Mitra. Theresupon, on tha zīst 
June: 19x9, the Solicitors of the plaintiff 
wrote to the defendant and infcrmed 
him that their client was not prepared 
to withdraw his acceptznce of the con- 
tract. Bos» also informed defendant at 
the same time that Mitra had accepted 
the offer to sel the land and insisted 
upoa completion. Singh took no notice 
Of these letters, Two days ]later, the 
- Solicitors of the plaintiff wrote to the de- 
fendant that as the latter refused to 
complete the agreement, the plaintiff 
‘would take legal steps to enforce his rights, 
This suit was thereafter instituted on the 
2nd July rorg. 

It is well-settled that an estate or 
-house-agent, authorised to procure a pur- 
chaser, has nO implied authority to enter 
into an Opemcontract of syle. In Hamer v. 
Sharp (1) Holl, V. C., decided thit if you 
go to an estate-agent and tell h'm that 
you have a property to sell and that 
you want a purchaser, and you tell bim 
what.you have Made up your mind shell 
be the price, and toa certain extent what 
shall be the conditions, and you instruct 
him to try and find a purchaser, that is 
not sufficient to authorise the agent. to 
make a contract without any cond tions 
whatever with rezard to the title. This 


(1) (1875) 19 Eq. 108; 44 I, J. Ch. 53; 31 I. T. 
0431 23 W. R: 158. . 


decision wes applied bv Kekewich, J., in 
Prior v. Moore (2) and Chadburn v. Moore 
(3). In the case last n.entiontd, Moote 
authorised Newmen to find a purchase 
for some houses and to negotiate a sale, 


but Moore did not in express terms 
author se Newman to enter into a 
contract. Kekewich, J., held that in- 


structions to a house and estate agent 
to procure a purchaser end to negotiate 
a sale do not amount to authority to the 
agent to bind his principal by a con- 
tract for sale of real or leasehold prop- 
erty, and observed as follows: ''New- 
man was to find a purchaser, and to 
ne^Otate a sale. Is that sufficient ? No 
evidence was given as to custom; no 
eVidence was brought to shew that the 
position of a honse or estateagent re- 
sembles that of a breker on the Stock 
Exchange or any other exchange. A house 
or estate.agent is in a different pos'tion 
owing to the pectliar.ty of the property 
with which he has to deal, which does 
not pass by a short instrument as stocks 
and shares do, but has to be transferred 
after investigation of title end in accord- 
ance with strict laws. An agent for 
sale of Teal estate must be more formally 
constituted than a seller of stecks ang 
shares end securitics of a similar nature. 
There is no definite authority. In Hamer 
v. Sharp (r) Vice Chancellor Hall does 
not....dccide the question ofaut! ority, but 
ouly states his opipion, I must perferce 
refer to Prior v. Moore (2), where I in- 
dicated my own opinion distinctly, that 
instructious to a house agent to prccure 
a purchaser and to negotiate a sale do 
not amount to authority to the agent to 
bind his principal by contract. Here the 
circumstances must not beforgotten, that 
Moore, on the second occasicn, told New- 
man what he was prepared to take for 
the twenty-nine houses. Newman then 
jumped at the conclusion that he hed 
power at that price to enter into a con- 
tract. That is, in my opinion, not suffi. 
cent, and unless express authority is 
given to the agent to sell, and for that 
purpose to enter into a binding contract, 


(2) pud 37. IL R. 6024: 
(3) (£892) Or L. Ji Ch. 674; 67 I. T, 257; at 
wW, R, 39- 
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the principal reserves bis final right to 
accept ot refuse.” | 
The rule was applied by Parker, J. in 
Thumin v. Best (4). To the same effect 
is the decision of Chatterton, V. C., in 
Wilde v. Walton (5) that when an owner 
of property employs an estate-agenf to 
procure a purchaser ortenantat a specified 
price, the agent has no implied authority 
to conclude a contract for sale. Fis 
duty is simply to find a purchaser or 
tenant and to communicate his offer to 
the owner. ‘he Vice-Chancellor added thet 
it was a common practice to place houses 
‘or estates on the books of a number cf 
house or estate agents at the same time, 
and if each hid authority to conclude a 
contract for the owner, the result would 
be that he might become bound to let or 
sell the same premises to several different 
patties at the same instant, The decision 
of Field, J, in Saunders v. Dence (6) 
is clearly distinguishable; there the 
vendor hid himself bought only a right 
to the specific performance of a contract, 
and that was the matter which he agreed 
to sell through the auctioneer. The de- 
cision of Romilly, M. R. in Wright v. Bugg 
(7), also does not affect the present 
question. In that case, Tootel was autho- 
rised by the defendant to make a pro- 
posal of sale of some land to the plaint- 
iff, but to be accepted witbin a wee. 
The plaintit wrote to Tootel within that 
tiine, accepting tbe ofer but Tootel 
did not commuaicate the acceptance 
until long ater. It was ruled that 
there was a Valid contract which 
wis not destroyed by the neglect of 
'""mTootel to communicate the acceptance to 
the defendant. There was no coatention 
raised that Tootel had not the requisite 
authority to make the proposal of sale. 
he view we take is in harmony with that 
adooted by Goss, J., in Purna Chandra Duit 
v. Indra Chandra Roy (8), and the decisions 
in Koylash Chunder Doss v. Ta riney Churn 


(1907) W. N. 170; 97 L. T. 239. 
1878) x I, R. Ir, 402 at p. 405. 
(6) +845) 52 L. T. 644 at p. 646. 
(7) ares?) 15 Beav. 592; 92 R. R. 568; 5t E 


d 8) 63 Ind. Cas. 978; 49 C. 389; (1922) A. I. R. 
c 397: 


(9, and Hyam v. Gubbay (Io), undotibt- 
edly do not militate against our con- 
clusion. The essential question is, whet her 
the agent employed is authorised to make 
a bindin2 conttact for sale. Such an 
authority may be expressly cOnferred, as 
in Rosenbaum v. Belson ix). As Buckley, 
J., points out, there is a subs- 
tantial diference between an authority 
to selland an authority to find a ptr- 
chaser. Atthorising a man to sell means 
an authority to concludee sale; autho- 
tisiag him to find a purchaser meeng 
less fhan that; it means, to find a man 
willing to become a purchaser, not to find 
him end als) make him a purchaser. 
Oa the other hand, in Godwin v, Brind 
(12), Bovill, C. T., held that where appli- 
cations to treat and view were to be 
made to certain pefsons described, they 
had authority to enter into negotiations but 
not to enter into a contract for sale of 
the land. In the case before us, some 
stress has been leid on the sentence in 
the letter of authorisation from Singh to 
Bose, dated the gih June 1919, which 
states that the letter would remoin in 
force for a fortnight only to complete 
the transaction. But this does not ad- 
vance the contention of the plaintiff ; 
the transiction mentioned is that specified 
earlier in the letter, nameiy, to negotiate 
the sale and to secure a purchaser. We 
hold accordingly that the Subordinate 
Judge has correctly interpreted the 
terms of the agreement between the 
pirties as disclosed in the correspond- 
ence. < 

The plaintif, who is himself a Solicitor, 
appears to have realisel the difficulty of 
the situation, and in his cross-examina- 
tion he endeavoured to alter the founda- 
tion of his claim. He conceded that the 
broker had no authority to sell the 
property and that he could not have 
taken a conveyance Or an agreement for 
sale from the broker. On this basis, it 
was contended before the Subordinate 


(9) xo C. 588; 5 Ind. Dec, (N. 8.) 394. 

(10) 32 Ind. Cas. 53; 20 C W. N. 66. 

(1x) (x900) 2 Ch. 267; 69 L. J. Ch. 569; 82 L. T. 
653; 49 W. R. 522. ; 

(12) (1889) 17 W. R.29; 5 C. P. 299 11.5 39L J; 
ÇC. P., 122 ^, f 
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Judge that the letter from the defendant 
wasan offer by the latter and that the 
communication of his own willingness to 
purchase the property constituted an 
acceptance of that Oher, The Subordinate 
Judge has rightly held that the plaintiff 
could not be permitted to depart from 
his pleadings in this manner. He has 
also pointed out that, in substance, there 
.was at best an oher by the plaintiff to 
purchase, which was never accepted, and 
consequently did not ripen into a con- 
tract, In this view, it is not necessary 
to coasider the  decsion of the Judicial 
' Committee in Harvey v. “Facey (13), 
which was mentioned in the course of 
argument and may require explana- 
tion, 

: Our conclusion is that the claim for 
specific performance cannot be sustained 
and. that the suit has been rightly: dis- 
.missed. The appealis consequently dis- 
missed with costs. 


Appeal dismissed. 


Z. K, 
(13) (x 1893) A.C. 552; 62 L. J. P. C. 1275; 1 R. 
428; 69 L-T. 504; 42 W.R, 129. 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL NO. 16 oF 1922. 
June 1; 1922, 

Presem ;—Sir Shadi Lal, Kr., Chief Justice, 
and Mr, Justice Brasher. 

SHIV GIR—PLAINTIF* AND ANOTHER— 

‘DEFENDANT APPELLANTS 
YEN SHS 
 KHAZAN GIR AND OTHERS-—DEFENDANTS 
— RESPONDENTS, 

Provincial Small Cause Couris Act (IX of 1887), 
Sch. II, Avis. 13, 35 (ii), applicability of—Penal 
. Code Act (XL V of 1860), s: 403—Dishonest mis- 

appropriation —Suit to recover | properiy-—Small 
Cause Court, jurisdiction of. . 

Itis an essential element of an offence under 
, Section 403 of the Penal Code that the accused 
Should act dishonestly. There may be cases 
of misapproptiation in which the defendant would 
be civily liable, but would incur no criminal 
Hability at all. 


36. 
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Unless all the necessary ingredies. ts of a cri» 
minal offence ate statedin a plaiit, the case ian- 
not be excluced from the cognizance of a Court 
of Small Causes under Art. 35 (4) of Schedule 11 
to the Provincial Small Cause Courts Act, 


Article 13 of Schedule II to the Provincial 
Small Cause Coutts Act only relates to claims 
made against the person who is primarily liable 
to pay the cesscs or ducs. 


Letters Patent Appeal against the judg- 
ment of Mr, Justice Abdul Raoof, dated 
the 12th December 192r. 

Mr, Mukund LI Puri, 
lants. 

Lala Fakir Chand, for the Pespondents. 

JUDGMENT.—The question in this case 
is whether the suit as framed was cogniza- 
ble by a Court of Small Causes and whe- 
ther consequently no second appeal lay to 
this Court. 

The plaintitt sued as manager of a 
temple tora share of tbe offerings and 
of the produce of the temple land. He 
alleged that he wes entitled to a one-third 
share and admitted that the defendant 
Khazan Singh was entitled to two-thirds. He 
also claimed the price of a mare which he 
alleged had been sent bya zaildar named 
Bhim Sain for the temple during the 
petiod at which the plaintiff was en- 
titled to receive the offerings, and he 
further alleged that the defendants had 
taken away a cow andcalf which had been 
the property of a former Mahant, It is 
said that the suit was notcOgnizable by a 
Court of Small Causes because it was One 
falling either under Art.35 (it) or Art, 13 
of the Second Schedule to the Provincial 
Small Cause Courts Act. Articla 35 (ti) 
excludes from the jurisdiction of a Small 
Cause Court a suit for compensation for 
an act whichis, or save for the provisions 


lot the Appel- 


‘of Chapter IV cf the Indian Penal Code, 


would be, an -oifence punishable under 
Chapter XVII of the said Code, It isurged 
on behalf of the ylaintnf-appellant that 
the acts which the delenaants are alleged 
to have committed would constitute 
offences ptinisha b:e under section 403, indian 
Penal Code. It is, however, an essential 
element of this oxence thet ‘the accused 
person should act dishonestly, and we are 
unable to find in the plant any definite 
alleg. tion that the defendants had the in- 
tention requisite for the commissiva of an 
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offence under this section. It is obvious 
that in many cases of this type a defend- 
ant might be  civilly liable while he 
would incur no criminal liability at all, 
and unless all the necessary ingredients 
of a criminal offence are stated in the 
plaint the case cannot be excepted under 
Art. 35 (#) Art. 13 also appeais to 
‘be inapplicable. There is ampleauthority 
‘to show that the Article only relates to 
claims made against the petson who is 
primarily liable to pay the cesses or dues. 
- Weasccordingly maiatain the order pass 
-ed by the learned Judge in Chambers and 
- dismiss the appeal with costs. a 


l Appeal dismissed. 
Z, K, 


. No. 241 of X915, 


ed for all time the exemption of assessinent ; 
of the lands to the grantee and his descendants; 
[p. 563, col, I.] J ^ 7 

.(z) that the gtantee’s right ran with the land 
and the inamdars for the time being were liable 
under the covenant; [p. 563, col. 2.) 

(3) that the assessment having been recovered 
from the plaintiffs for the benefit of the defendant 
the latter were personally liable to re-pay the 
amount to the plaintiffs. [p. 563, col.2.] . 

Second appeal frome decision .of , the 
District Judge, Khandesh, in Appeal 
confirming a decrce 
passed by the Subordinate Judge .at 
Chalisgaon, in Civil Suit No. 586 of 1913. 

Mr, P. B. Shimgne, for the Appellants, 

‘Mt, D. S. Varde for Mr. S. D. Joglekar, 
for the Respondents. 

JUDGMENT,—The question that arises 
in this second appeal relates to the con- 


‘struction of Exhibit 74 in the case which 


is described as a sanad. ‘The .plaintifis, 


. who. claim under this document, sued for 


anorder directing the defendants to pay 


‘into the treasury every year the amount 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL NO. 725 OF 1917, 
| July 30, 1923. 
Presenj:—Sir Lallubhai Shah, KAN, 
Acting Chief Justice, and Mr, Justice 


'  Qoyajee. 
RAMCHANDRA 


wa 


MADHAVRAO GADRE 
AND OThERS—PLAINTIFES-— ÀPPALLANTS 
- ^ Versus 
TRIMBAK SHRIDHAR JAHAGIRDAR 
AND OTHERS—DRERFENDAN'S— 
“RESPONDENTS, 
Inam vighis—Grani, construction — of-— Assess- 


. ment, exemption from— Covenant, whether runs 
with land—Successor-in-title of grantor, whether 


liable. 
defendants 


- 


The predecessots-in-title of the 
made a grantin favour of the plaintiffs’ father 
. which contained the following clauses: 

“r, Exemption of the assessment of the said 
lands has been made in favour of you and your 
heits; l ; 

2. In case there is any obstruction in respect 
of the inam and you have occasion to pay che 
assessment, the saidsum of assessment will be paid 
by us without reference to each other.” 

The village authorities recovered the assess- 
ment from the plaintiffs and the latter sued to’ 
recover thè sum from. the. defendants: 

Held, that the grantors had made a gift to 
the grantee not only of their occupancy right in 
the land, but also of the ngm rights which ey 
hadin connection with the land, end had grant- 


* 


of assessment plus the I(cal fund tax in 
respect of the three lands, mentioned in 
the plaint or to deduct that amount at 
the time of receiving the jag? amal 
from the treasury. The plaintiZs also 
claimed Rs. 456-1-0 with interest, being 
the amount rightly recovered by the village 
authorities as asSsessinent in respect of 
the lands in suit, but wrongly retained 
by the defendants in respect of the years 
I9IO-II-I2, The deiendants to the suit 
included defendant No. 14 who was one 
ot the executants or this deed, ixLib.t 
74. The other deiend.nts are citer 
representatives of the other executznts - 
of the document, or purchasers of theit 
shares in the inam. The defendants are 
the owaets oi the eight anna share of 
the ¿xami tights’ in the village of 
Sindi. . ; s 

The Trial Court disal'owed the general 
prayers of. the plaintiffs, but decreed 
their claim for Rs, 456-1-0 and costs to be 
recovered irom deiendint No. 14 personally, 
and .irom the estates 0. the other deceased 
exectitants o: Exhivit 74. . 

‘The plaintiffs appealed to the, D strict 
Court, and the only question raised in 
the appe-l was whether a decree person- 
ally against all the delendaats should 
have been passéd or not, . This point | 
was decided against the plaintiifs-appel- 
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lants on the construction of Exhibit 74, 
and the decree of the ‘I‘rial Court was 
confirmed. | 

The plaintiits have preferred this second 
appeal; and the question is whether on a 
_proper construction of Exhibit 74 they 
are entitled to a personal decree against 
‘those who hold the lands either as re- 
presenlatives of the holders of the eight 
anna share in the tam, oras purchasers 
of the interest of any of them. 

It is not necessary to set forth the 
whole of the document, but after referring 
to the circumstances under which the 
inim of seventy bighas of excellant lands 
in the village was to be made in favour 
of the present plaintitts’ father M..dhavrao 
Narayan Gadre, and after referring to the 
fact that he had selected certain lands 
in the village of that description, the 
document provides as follows:— 

“The terms of the lands so given 
are;— 
^. (r) Exemption of the assessment of the 
said lands has been madein favour of 
you and your heirs, 

(2) In case there is any obstruction 
(made) by Bhaubands in respect of the 
tnam of seventy bighas (in case) you have 
occasion. to pay the assessment, we will 
pay it, If you. have to pay it, the said 
sum of assessment will be paid by us 

without reference to each other... 


Besides this if the lands or a portion ` 


thereof weré to go from your possession 
owing to (the intervention of) Bhaubands 
or owing to, any other cause, we shall 
indemnify you in respect of ihe loss 
‘caused to you, If we do not do so, we 
shall at our cost buy and give to you 
Government pro-ndtes which will yield 
to you the sum which you would have got 
by way of income of the said land.” 

On a proper construction of this docu- 
“Ment, it seems tous to be clear thet the 


executanis of tnis document made a gift,. 


not only of their occupancy right in the 
land, but of the inam rights which they 
had in connection with the jand, and 
they granted for ail time the exemption 
of the assessment of the suit lands to 
Midhavrao.and his descendants. Even if 
there was no further covenant with regard 


to making good the loss if the assessment . 


were racoveted from him, or if the lands 


were lost to him on account of the inter- 
vention of Bhaubands, it seems to us 
that those who are  sticcessors-in-title of 
those exectttants would be bound by the 
right given to the present plointills in 
respect of the assessment of the suit 1: nds. 
It is a substentiol right created in favour 
of the plaintiffs in respect of the lands 
and it is a right which must in its very 
nature run with the lands. 

The learned District Judge has taken 
the view that under the covenant, which 
is contained in clause 2 of the terms 
quoted above, only the executants of 
this documents would be personally liable 
to make good the loss. But here the 
position seems to be this. The assessment 
was in the ordinary course realzed by 
the village officers to Le paid over to 
the {namdars, ‘The assessment which has 
been recovered from the plaintifs must 
be taken to have been paid over to the 
pres.nt, defendants as holders cf the 


nam rights iu respect of these lands, 
.and 


if under this document they are 
not entitled to the benefit of that money, 
it is obligatory upon them to return the 
money to the plaintiis, The substar. t'al 
right created by this document Leing 


-of this nature, it seems to ts that the 


plaintiffs are entitled to a decree for the 
amount claimed by them in this suit 
against all the defendants. The question 
of adjustment of the rights vf the 
defendants tnter se with refererce to this 
sum of Rs. 4§6-r-0 dees nrt arise in this 
appeal, and we are not concerned with 
thet. question in any way. It is not 
alleged by any defendant in this suit 
that he has not received the benefit of 
the assessment recovered from the plaintifs 
in respect of these lands. It is clear 
that only the defendant who receive 
the benefit would be liable to refund 
the amount; but in the present case no 
distinction on that score is suggested as 


- rezards any of the defendants. 


We, therefore, vary the deeree under 
appeal by ordering that the plaintiffs | 
do recover Rs, 465. 1-0 with costs throug h- 
out from the defendants, 

Decres varied, 
Z2. Ke 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 4 
OF 1919. 
July 27, 1922. 
Present r—]ustice Sir &sutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 
JOBEDA KHATUN--DEFENDANT NO. I 
—APPELLANT 
Versus ; 
TULSI CHARAN DAS~-PLAINTIFF-— 
AND OTHERS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 44-—~ 
Revenue: sale, purchaser at—Suit to recover possession 
—Limitation, commencement of— Adverse possession 
—Delivery of possession, symbolical, effect of— 
Burden of proof. 


On the failure of an owner to pay the Govern- 
ment assessment, his estate or interest in the 
. laud is determined, and wundert a sale for arrears 
ofrevenue whatis sold is not the interest of the 
defaulting owner but the interest of the Crown, 
subject to the payment of.the Government 
assessment. Limitation, therefore, for a suit by 
the purcnaser to recover possession only commen s 
to run trom the date oi the sale. [p. 566, col. r.] 

Surja Kanta v. Sarat Chandra Roy, 25 Ind. Cas. 
309; 29 C. L. J. 563; 18 C. W. N. 1281; 16 M. L.T. 
- 290; 27 M. L. J. 365; 1 L. W. 807; (1914) M. W. N. 
757; 16 Bom. ly. R. 925 (P. C.), tollowed. 

“A person in adverse pos ession who occupies the 
disputed land without payment of rent to the 
detaulting proptietor, 1s bound to surrender 
possession or tnat land to the revenue sale pur- 
Chaser when the sale is confirmed, and if the jand 
is not so surrendered, he renders himself liable tor 
mesne profits, as he unlawfully keeps the purchaser 
out of possession. [Ps 569, col. I.) 

Sasliganta Acharyya v. Sarat Chandra Rai’ 
Chaudhuri, 70 Ind. Cas. 6; 34 C. L. J. 415 
fullowed. l : i 
_, Delivery of symbolical possession does not 
in auy way affect tne posession of or give 
start to a fresh period of limitation against 
persons who are not parties to the suit or 
execution proceedings. (P. 506, COL. 2.) 

Juggobundhu Murerjee v, Ram Chunder, 5 C, 
584; 5 C. L. R. 548; 3 Saome L. R.68; 2 Ind. Dee. 

(N. S.) 979 and "Jaggobundhu Mitter v... Purnanund 
Gossami, 16 C. 530; 8 Ind. Dec. (N.S.) 350 (F. B.), 
followed. l - i 

"Symbolical possession is sufhcient to interrupt 
adverse possession “when the adverse possessor 


is a party to tne execution proceedings in which. 


the symbolical possession 15 given; as regards 
persons not sò parues, only actual disposse sion Can 
yuterrupt their adverse possession. [y. 500, col. 2.] 

Radna Krishna v. am Bahadur, 43 Ind. Cas. 
268; 27 C. le J. 191; 16 A. L. J. 33523 M. L. T. 26; 
4 P.L. W.9; 34 M. I. J. 97; 7 L. W.149;22 C. W. N. 
330; (1913) M. W N. 103; 20. Bom. L. R. 502 (P. C.) 
Sask Chandra Sarkar v. Brojo Gopal Dutta, 40 
ind. Cas, 104; 22 C.W. N. 8507; Ramjan Mahomed 
. v. Chunder Mohan Aditya, 7 C. L. J. 640; Doya- 
nidhi Panda v. Kelai Panda, 11 C. L. R. 395, 
Narain Das v. Lalta Prasad, 21 A, 269; A, W, IN, 
' (1899) 156; 9 Ind, Dec, (N. S.) 880 and Sudidla 
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Mridha v. Joynabunnessa Bibi, 32 Ind. Cas. 703; 
followed. : 

The same principle applies to purchasers at 
sales for arrears of revenue. [p. 566, col. 2.] bu 

Mozuffer Wahid v. Abdus Samad, 6 C. L. R. 539; 
Mir Wazir-ud.din v. Lala Deoki Nandan, 6 C. L. 
J. 472, Dursan Singh v. Bhawani Koer, 19 Ind. Cas. 
974; 17 C. W. N. 984 and Sahodora M udali v. Sarbo- 
sobha Das: [ Nabin Chand Boral, 27 Ind. Cas. 2 58; 
42 C. 638; 29 C. I. J. 4234; 19 C. W. N. 103, follow- 
ed. 

A person in adverse ‘possession of land whose 
title has mot yet been perfected cannot be fe- 
garded as a defaulting proprietor for the purposes 
of arevenue sale, and cannot, therefore, be affect- 
ed by asymbolical delivery of possession of the 
land to a purchaser ata revenue sales. [p. 566, 
col, 2; p. 597, col. 1.] < i 

_ Baikuntha Nath v. Basanta Kumari Dast, 34 Ind. 
Cas. 946; 23 C. L. J.'151; Aftar Ali v. Brojendra 
KishoreRaj, 37 Ind. Cas. 252; 24 C.L. J. 60, Jue 
37 And. 
Cas. 239; 24 C. L. J. 62 and Mohim Chandra Debi 
v. Pyari Lal Das, 39 Ind. Cas. 213; 44 C. 412; 25 
C. L. J. 99; 21 C. W. N. 537, followed. . 

In cases goverucd by Art, 144 of Schedule 
Ito the Liuutation Act,if the plaintiff succeeds 
in proving a clear title, the burden lies on the 
defendant to prove adverse possession for the 
statutory period, and possession to -be "adverse 
must have allthe qualities of adequacy, continuiiy 
and exclusiveness . [p. 567, col. 2.] " 

Secrelary of State jor India in Council v. Cheli- | 
kani Rama Rao,35.Ind. Cas. 902; 43 I A. 192; 


39 M. 617; 31 M. L. J. 324; 20 C. W. N, 1311; (1916) 


2 M. W. N.224; 14 A.L. J. 1114; 20 M. L.T.435 
4 L. W. 486; 18 Bom. L. R. 1007; 25 Cols]. 
b9 (P.C; Jai Chand v. Girwar Singh, 52 Ind. 
Cas. 366; 41 A. 669;17 À. L. J. 814, Kuihali 
Moothavar . v. Peringoti ‘Kanharankulit, — 66 
Ind. Cas. 451; 26 C. W. N. 666; 44 M. 883; 
14 L. W. 721; (1921) M. W.N.847 41 M. L. Je 
650; 30 M. L. T.42; 48 I. A. 395; 24 Bom. L. R. 
609; (1922) A. 1. R. (P. C) ror (P. C.) and 
Shiva Prasad Singh v. Hira Singh, 62 Ind. 
Cas. 1j 6 P.L. J. 478; (1921) Pat. 305, 2 P. 
L. T. 487 (F. B.), relied on. e | 

Appeal against a decree of the Sub- 
ordinate Judge, 24-Perganahs, dated the 
18th September 1918. | NE, 

Messrs, Sarat Chandra Rai Chauduri, A ni- 
lendra Nath Rai Chaudhuri and Pramatha 
Nath Banerjee, {or the Appeliant. 04 

Messrs. Mohendra Nath Ray, Bavansibast 
Mukherjee, Harendra Prasad Sarbadhtkari 
and Sarat Chandra Dey, ior the Respondents, 

JUDGMENT.— his is an appeal by the 
fist'deiendant in.a suit for recovery of 
possession of land, with, mesne ‘profits, 
On declaration of title;, The disputed 
property is a -tenure - situated in the 
eastern suburbs - of Calcutta and ` 
payment of revenue to 
ot State. The holders 


defaulted, with the 


oa 
Secietary 
the tenure 


the 
of 
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result that it was sold on the 18th Feb- 
ruary 1902; fof recovery of arre&rs of 
revenue, under Act XI of 1859. The 
plaintif became the purchaser at that 
sale for a sum of Rs. 1,900, and his 
purchase took effect from the 29th June 
1901, that is from the date when the 
last proprietor had defaulted. The sale 
was confirmed on the 2nd May 1902, 
the sale certificate was granted on the 
21st June 1902 and the property was 
delivered to the purchaser on the rst 
June r9o3, by beat of drum in the 
customary manner, The propertv was in 
the occupation of tenants, and the case 
for the plaintiff is that for some years 
` after his purchase he was in possession 
by receipt of rent from them, but that, 
in r9r5, a sultfot rent brought by him in 
the Corrt of Small Causes was dismissed, 
with the consequence that all the tenants 
gradually got out of hand and withheld 
thelr rents. According to the plaintiff, 
this result was brought about by one 
Abdur Rahaman, the fifth defendant, a 
leading tenant who was disappointed when 
he could not secure from him a farm- 
ing lease of the entire property. The 
plaintiff therettpon instituted the present 
suit on the 2oth May 10915, for decla- 
ration of his tittle by ptrchase and for 
TecOvery Of possession with mesne profits. 
The first defendant, who contested the 
claim, wasa ladv, set up by the tenant- 


defendants as their landlord. She assert-- 


ed that she was the real owner of the 
disputed property, that her title had. not 
been affected by the revenue sale, and 
thit the suit was barted by limitation 
inasmuch as she had been in porsession 
by receipt of rent from 1895. ‘The Suab- 
ordinate Judge has held that the plaint- 
if acquired an unimpeachable title hy 
purchase at the  feveuu sale, that he 
wis in possession by receipt of rent, 
and that such possession continued to a 
date within twelve years prior to the 
institution of the suit, “The Subordinate 
Judge has further held that the title set 
. up by the defendant had no foundation 
infact, that the story of het possession 
since I895 was a myth and that her 
interference with the enfoyment of the 
propetty by the plaintiff had not extend- 
ed over a period of twelve yeats, In 
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this view, the Subordinate Judge has 
decreed the suit. On the present appeal, 
the findings of the Subordinate Judge 
upon the question Of title heve not been 
controverted, and the argument has been 
restricted stibstantially to the question of 
limitation. It is plain, however, that 
when the evidence of possession is sctruti- 
nised,the history of the title cannct be 
ignored. 

It is indisputable that a two-thirds 
share of the property in suit was pur- 
chased on the 22nd January i881 by 
one Hanif (for the benefit of himself 
and his co-sharers) in the name of his 
mother Bipatti. Th remaining one-third 
share was perchased in the nam of Hanif 
himself on the 5th Jantary 138c6. The 
first defendent is one of the four daugh- 
But she repudiates 
the title of her father and asserts that 
the tenure was owned by her father-in- 
law Hingu.. According to her the prov- 
erty belonged at one time to Sukuran- 
nessa, who was sttcceeded bvher son Babu, 
from whom it passed by inheritarce to 
his maternal uncle ‘Hirgu, who was tke 
father-in-law of the defendant and made 
a verbal gift of the holding to her at 
the time of her marriage jn or abont 
the year 1895. The Subordirate Judge 
has pointed out that there is not a 
scrap nf paper hroucht forward to sup- 
port this story which he descrites ag 
“a tissue of falsehcod of the bleckest 
type." This view--so emphatically ex- 
presssed—has not been assailed cn tetalf 
of the defendant-appellant in this Court. 
This course has been wisely adopted, for 
an examination of the record leaves no 
room for doubt that the Subordinate Judge 
had smple reasons to’ disbelieve the evi- 
dence adduced by the defendants. There 
is further the remarkable fact that while, 
after the  fevente sale, Hanif took 
every conceivalle step for its carcella- 
tion, on the allegation that he was the 
proprietor, there is no trace that the 
appellant interested herself in the matter 
in the remotest degree. We arree with 
the Subordinate Judge that Hanif end his 
co-shaters were the propretors of the 
holding in suit at the time of the 
revente sale; and that there is no found. 
ation for the story that Hingu had 
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made a gift thereof to the defendent in 
1895. This conclusion is, no doubt, not 
necessary to support the title of the 
plaintift, inasmuch as he acquired an 
indefeasible title to the tenure by his 
purchase at the revenue sale, whoever 
might have been the proprietor at 
the time: bit, as we shall pre- 
sently see, the: question of title has an 
important bearing upon the questior of 
possession which must be investigated for 
the determination of the issue of limitation. 
in this connection, we may usefully re-call 
the rule enunciated by the Judicial Com- 
mittee in Suma Kania v. Surat Chandra 
Roy (1), where Lord Atkinson observed as 
follows: ''On the failure of an owner to 
pay the Government assessment, his estate 
otinterestin the land is forfeited or rather 
determined and under a sale for arrears 
of revenue what is sold is not the interest 
of the defaulting owner but the interest ‘of 
the Crown, subject to the payment of the 
Government assessment, and, therefore, the 
time limited by the Limitation Áct only 
commences to-run from the date of the 
sale," This. principle was applied in a 
later stage of the same ‘litigaticn, Sashi- 
bint* Acharyya v. Saret Chandu Ras 
Chaudhuri (2). when i! was ruled that 
a person in'advers» possession who oc- 
cuples the d'spüted land w:thout poyment 
' of rent to the defaulting propristor, is bound 
to surrender possession of that land -to the 
"revenue sale purchaser when the sale is 
confirmed, and if the land is not so sur- 
rendered, he renders himself Jiable for 
mesne profits, as he unlawfully keeps the 
purchaser oit of possession. In the pre- 
sent case, however, while the sole took 
place on the 18th Bebruary 1902, and was 
confirmed on the 2nd May 1902, this suit 
was not instituted till the 20th May 1015, 
that is, after the lapse of more than twelve 
years from either of these dates. There 
has, consequently, been considerable discus. 
sion at the bar as to the legal effect of the 
delivery of possession which took place on 
the Ist June 1903, thot is, within twelve 
years prior to the commencement of this 
(0) 25 Ind. Cas. 309; 20 C. L. J. 563; 18 C, W. N. 
12 


I; 16 M. L. T. 290; 27 M. L. J.-365 1 L.W, 
807; (1914) M. W: N. 757; 16 Bom. L.R. 925 
E 


(2) 70 Iud. Cas. 6; 84 C. Tes J. 415. 
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litigation. The rule deducible front the judi- 
cial decisions relevant to the subject is that 
del'very of symbolical possession does not 
in any way aifect the possession of or give 
siart to a fresh period of limitation against 
persons who are not parties toa suit or 
execution proceedings. The decisions of 
the Tull Benches in j uggobundhu Mukerjee 
v. Ram Chunder(3)and Jaggobundhu Milter 
v. Purnanund Gossamt (4), make this 
principleapplicable to delivery of posses- 
sion ` to decree-holders and execution 
purchasers. This position has since been 
approved by the Judicial Committee in 
Radha Krishna v, Ram Bahadur (5), where 
Lord Sumner stated that symbolical pos 
session is sufficlert to interrupt adverse 
possession when the adverse possessor is 
a party to the execution proceedings in 
which the symbotical possession is g' ven; 
as regards persons “mot so parties, only 
actual dispossession cari interrupt their 
adverse possession; see Satish Chandra 
Sarkar v. Brojo Gopal Dutta (6), Ramjan 
Mahomzd v. Chunder Mohan Aditva (7), 
Doyantdh: Panda v. Kelas Panda(8) Namin 
Das v. Lalta Prasad (9), Sadulla Mridha v. `. 
Joynibunnessa Bibi (x0). The same prirciple 
has becn extended tothe case of purchasers 
at sales for arrears of revenue, Mczuffer 
Wahid v, Aldus Samad (x , Mir Wazir.ud- 
Din v. Lala Deoki Nandan (12), Dursan - 
Singh wv. Bhawani Koer (13) and Sahodcra 


Mudali v. Sarbosobha Dasi [Nalin 
Chand Boral] (r4). Now, in the 
case before us, as the first defend- 


an? claims to have been an adverse ros- 
sessor, the delivery of possession could not 


+ 


3) 5 C. 584; 5 C. L. R. 548; 3 Shome L. R. 68: 
2 Bomo . 8.) 979. H AME: 
4) I6 C. 539; 8 Ind, Dec. (N. S.) 350 (F. B). ` 
5) 43 Ind. Cas. 268; 27 C. L. J. 191! 16 AL L. J. 
33; 23 M. L. T. 26; 4 P. L. W. 93°34 M. L. J. 97; 
7 L. W.149; 22 C. W. N. 330; (1918) M. W. N. 163; 
20 Bom. L. R. 502 (P. C.). 
(6) 46 Ind. Cas. 104; 22 C. W. N, 807. - 
(7) 7 €. L. J. 640. ; 
i II a L. R. 395, 
9) 21 A. 269; A. W. N. (18 6; 9 Iud. è 
(N. S.) 880. i orm 
(10) 32 Ind. Cas. 703. 
ES 6 C. L. R. 539. 
(12) 6 C. L. J. 472. l : 
(13) 19 Ind. Cas. 974; 17 C. W. N. 984. 
(14) 27 Ind. Cas. 258; 42 C. 638: 20 C. Te T. 4941 
I9 C. Wa N., 1039, 5 ss 
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65efate to arrest the effect of the rute of 
Emitotion 15 herfavorr, Jt is worthy of 
note that she does rot assertthat her title 
had heen perfected bv adverse possess’on 
before the revenu» sale; she cannot .con- 


‘satrentiv ha recarded as a defaulting prop- . 


tiatar, Bafhuntha Nath v. Pasanta Kumar? 
Dast'ts\ Artar Alv, Brojendra Kishore Roy 
(TA), Titendra Kumar Pal v. Mohendra 
Chandra Serma 't7), Mohim Chandra Deb 
v. Pyart L^l Ds (38). Wwe must accord- 
in7lv invest'gate the adestion whetherthe 
first deferdant was in possession of the 


disputed tenure. ond if so. from whet date.. 


The-cace for the appelant is that she, 
received the disputed property in or about 
the vear r805 by wav of gift from her 
fathar-iri- w who was the proprietor thereof 
and thit she: exercised acts of possession 
in her chiracter as rightful owner. .The 
theotv that herfather in-law was the owner 
and made a gift in Her favour has, as we 
have-seen, comnletely broken down. Con- 
senuantly,-if she did in fact exercise acts 
of -nossession in resnect of the disnuted 
land. they could not bs attributed to a 
c'aim of title as rightful owner. Such evid- 
ence of nossess‘on as she has proluced has 
baen disbelieved by the Subordinate Judge. 
No ` intelligible hypothesis has been pro- 
poinded why Hanif, who has been described 


—asarichmerchint, should allow himself to. 


ha disnossessed bv his daughter. Inieed, 
there is no tangib'e evidence to show that 
hatween 1895 and 1902, when Hanif was 
the proprietor, the first d:fendant interfer- 
ed with his possession and  co'lected 
rent fron : the .tenints who occupied 
the land.- If she had in fact been in 
possess'o1, she might, in the normal 
coursa of events have been expected to 
exart -hers2'f to save the tropertv after. 
the sale for. arrears ot revenue. . On the 
other: hand, as we: have seen, it was 
Hinif who took steps to set aside the 
- sale, appealed to the Commissioner, applied 
fot - review, ent when every effort 
failed, he applied for a refund of the 
surplus, We feel no. doubt ‘that Hanif 


(15) 34 Ind. Cas. 946; 23 C. I, J. 15r. 

(16) 37 Ind. Cas. 252; 24 C. I. T. 65. 

(17) 37 Ind. Cas. 239: 24 C. L. J. 62. 

(18) 20 Ind. Cas. 213; 44 C. 412; 25 C. I... ].99;. 
at 0; W, N! 5371: zo Ni a oe 
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was in possession as pfoprietor. up t° 
the date of the revenue sale, In the 
examination of the evicerce on thi? 
part of the case, we should not Iese 
sicht of the principles enunciated ty ` 
the Judicial Committee in Secretary of 
State jor India in Council v, Cheti- 
kant Rama Rao (19) ‘arg Kuthald 
Peringati Kanhavankuttt 
(20) where Lord Shaw pointed out that 
in cases governed by Art. 144 of the 
Schedule to the Indian Limitation acf, if 
the phintit has srcceeced in provinga 
clear title, the burden fies on the de- 
fendant to prove adverse possess‘on for 
the statutory- period, ard possession 10 te 
adverse must have all the qualities of 
adequacy, continuity and excluvsiveness: 
see also Jat Chand v. Girwar Sameh (27) 
and Shiva Prasad Singh v. Hiva Singh (29). 
The evidence of possession by Henif fite 
in with the state of the fitle: on the 
other hand, the story of the defendant 
that. she was in possessicn  becatise 
she was a donee from the rightful owner 
manifestly stands discredited. In sich 
circumstances, tle Subordinate Judre Las 
tightly believed .that Hanif was in pos- 
session up to the time of the sale. We 
hive next to consicer the question of 
possession after the revenue sale. The 
plainti asserts that he obtained delivery 
of possession from the Collector and got 
himself revistered both in tke Mun‘ci- 
pality and in the Colfcctorate. This kas 
been proved beyond dot!t. Tke plain- 
tiff further asserts that Abdur Rahaman 
helped to collect the rent on kis behalf 
and that the Munic’pal ducs were paid 
on his account, till abcur Rahaman was 


: disipnointed and set up the first defen- 


dant as the landlord of the property, 
This has been believed bv the Subordi- 
nate Judge, and his vicw is fully ‘sup- 
p: < 

(19) 35 Iud. Cas. 902; 43 I. A. 192; 39 M. " 617: 
31 M. L. J.324;20 C.W. N. 1311: (1916)2 M. W N, 
224: TA A. L, T. 1114; 20 M. I. T. 435:4 L.W. 486; 
18 Bom. L. R. 1007; 25 C. L. J. 69 (P. C), ^ 

(20)"66 Ind. Cas. 451; 26 C. W. N. 666; 44 M. 
883: 14" L. W. 721; (1921) M. W. N. 847; 4x M. L. 
J. 650; 30 M. L. T. 42; 48 I. A. 395; 24 Bom. L. 
R. 669; (1922) A. I. R. (P. C.) 181 (P. C.). f 
=- (a1) 52 Ind. Cas. 366; 41 A 669; 17 A. L. J. 814. 
E (22) 6: Ind. Cas. 1; 6 P. L.'J. 478; (1921) Pat, 
305) 2 P. Ta T, 487E. B). 


K08 
NAJAVATH ALBI V. MUJAFAR ALLI. 


ported by the evidence oft the record, 
The plaintif has been placed at a great 
disadvantage by reason of the ce th of 
his officer, Haripada Mooketjee; he died 
of smez]loox and it is stated that the 
papers in his possession were destroyed 
after his death. This, we think, is by no 
means an improbable story. The Subordi- 
nate Judge has further pointed out that 
the evidence of the Municipal bailiffsand the 
endorsements on the Municipal bills show 
that Abdur Rahaman paid the Municipal 
tax as the agent of the plaintif and not 
of the defendant. This arrangment went 
. On. till at feast 1913 and the collection 
papers of the first de'endant must have 
been got up to support an untenable 
story. The evidence has been minutely 
discussed before tts, and we have arrived 
at the conclusion that the views of the 
Subord nate Judge upon the question of 
possession, both before and efter the 
revente sale, cannot be successfully assailed. 
We hold accordinsly that Hanif was in 
possession up the time of the revenue sale, 
that the plaintiff thereafter obtained 
' possession as purchaser, and that he was 
in such possess‘on up to at least 19:3. 
The suit is consequently not barred by 
limitation, 

The dacree of the Subord nate Judge 
is accordin;ly affirmed ond this appeal dis- 
missed with costs to the  plaintiff-res- 
pondent, 


Z. Ke Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL NO. 560 Or 192r, 
August 29, 1923, 
Presemit— Mr: Justice Odgers and 
Mr. Ju:t'ce Hughes, 
Khaji Mir NAJAVATH ALLI— 
DEFENDANT NO: 1—APPELLANT 
versus 
Khaji Mir MUJABAR ALLI AND ~ 
ANOTJER— PLAINTIFF AND DEFENDANT 
No, 2—RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art, 144— 


INDIAN CASES. 


taga 


Kliazi inam lands— Adverse possession against 
office-holdev, 

Where Khazi inam lands, which are inalienable 
and  impartible, are held" adversely to the 
office-holder for more than twelyé years, the perscn- 
in adverse possession acquires a prescriptive 
title to the lands as against the holder of the 
office and his successors. [p. 570, cdl. 2.] 

Per Hughes, J.—Where an-alienation of landr 
appretaining to an hereditary office, is good 
for the lifetime of the alienor, limitatiion com- 
imences to run as against the successor not from 
the date of alienation but from the date of the 
alienor's death. It js otherwise when Due 
is adverse from the start, [p. 572, col.2.) . 

Second, appeal against a decree of 
the District Court, Kurnool, in Appeal Suit 
No. 31 of 1920, preterred against a 
decree of the Court of the District Munsif, 
Matkapur, in Orignal Suit No, 116 of 


1919. ! 
Mr. K. Ramanathas Shenai, for tbe 
Appellant, 

Messrs, Imamuddin, and Rafuddi, for 
the Respondents, 


JUDGMENT. "1 

Odgers, J, —"l'he plaintiff brought the suit 
to establish his right to half share in the 
properties of one Joram, Bi deceased. As 
to items Nos, 3 to 6.in the plaint schedule, 
the defence is raised that they otiginally 
formed Khazi iam lands and that such 
lands were in fact ineleneble and im- 
partible, The Munsif found that these 
items were the properties of Joram Bi 
and were liable to partition and. gave 
plaintiff a decree. This was confirmed on 
appeal by the District Judge. Joram Bi 
had been in possession for 40. years, and 
the District Munsif held that first defend- 
ant had failed to show. tkat . her enjoy- 
ment was permissive. He also held that 
the Khazi inams.were divided among the 
several members of the Khazifamily long 
long ago with the result that each mem- 
ber or group of members hold separate 
and defined shares. The District Jüdge 
also: held that the several branches ‘of the 
Khazi family were enjoying porticns -of 
the plaint items as theif. seperate pro- 
pty. I am by no mens certain that 
these findings are not sufficient to dis- 
pose of the appeal on the short ground 
that the Khazi inam lands have long ago 
become disannexed from.the office and 
that the possessors have acquired .2n 
absolute right subject to any rights of 
resumption that Government might have, 
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The case has, however, been argued before 
us on the grounl that Joram Bi's 
possession cannot be considered to 
. be adverse as theland in quest on always 
appertiined to the holder of the office and 
was resumable by him at any time. 

The first case cited for the appellant 
(first defendant) is Vidya Varuthi Thirtha 
Swvamigal v. Balusami A yyar (1).-'There the 
possession sou?ht to be declared adverse 
was continued by a series of leases, each 
valid far the lifetime of the grantors. 
The possession was clearly permissive, In 
Bhalaji Thakur v. Jharula Das (2) it 
wis decided that a: persou not qualified 
fot an hereditary office hid not taken 
possession of it by appropriating a share 
of the daily offerinzs to wh'ch he had 
acquired no title, Each such taking was 
a fresh actionable wrong. There was 
here no question of immoveable propetty 
of of' advefse possession, In Kamala- 
thammaly, Krishna Pillai (3) all that was 
decidad was that the first defendant had 
not acquired a right to the office by 
possession of thelanisfor over twelve years. 
Jt was also held that Gnznasambanda 
Pindara Sinnidht v. Velu Pandavam (4) 
hai not overruled Mahomed v. Ganapati 
(s). Further reference will be made to 
those cases. In Idarapalli Dhanush- 
Rotiriyuiu v. Venkiyala Venkataratnam 
(6) it was held, that Art. 144 appl'es to 
a case of this sort and that ə person in 
adverse possession of lands annexed to 


the office of Krnom for over tbestatutorw , 


period acquires a prescriptive title against 
the ho'd:r o° the office and his successors, 
following Neelachalam v. Kamarazu (7) and 


(1) 65 Ind. Cas. 161; 44 M. 831; (1021) M. 
W. N. 449: 41 M. L. J. 346; 3 U. P. L. R. (P. C). 
62; 15 L. W. 78; 30 M. L. T. 66; 3 P. L. T. 245; 
26 C. W. N. 537; 24 Bom. L. R. 629; 20 A. Li 
T. 497; (1922) A. I, R. (P. C) 123; 48 I. A 302 

ban - , 

(2) 24 Ind. Cas: 501; 42 C. 244; 18 C. W. N., 
1029; 27 M. L. J. roo; x L. W. 540; 16 M. L. T. 
210; (t914) M. W. N. 636; r2 A. In J. 1176; 20 
C. I, J. 360; 16 Bom. I, R. 8,5 (P. C). 

(3) 8 Ina. Cas. 998; 20 M. I. J. 781. at p. 783; 
9 M. L. T. 73. 

(4) 23 M. 271; 2 Bom. L. R. 597; 4 Ce- W. 
N. 329; 27 I. A. 69; ro M. I. J. 29; 7 Sar. P. C. 
J. 671; 8 Ind. Dec. (N. 8.) 591 (P. C). . 

(5). 13 M. 275 4'Ind. Dec. (N. 8.) 905. 

(6) 59 Ind Cas. 65; 38 M. L. T, 320,11 I, W 


453. 
(7) 14 M: n J. 438. 
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the Privy Council ruling in Guanasam- 
bandı Pandara Sannadht v. Velu Pandaram 
(4). With regard to the latter case, the 
Hish Court in Velu Pandaram v. Gnana- 
sambanda Pandara Sannadht (8) had held 
that plaintiffs right was not tarred as 
that suit was brought within twelve years 
of the accrual of the right. The Privy 
Council reversed this decision on the 
ground that the respondent Velu was only 
entitled as heir to his father Natraja 
anithe latter’s claim was barred as ke 
had alienated to a purchaser whose pos- 
session was adverse. In Mahomed v. 
Ganapathi (5) it was held that (page 280): 
“Subject to the Law of Limitation, the suc 
cessive holders of an office, enjoying for 
life the property attached to it, are at 
liberty to question the dispos‘tions made 
by their predecessots [Papaya v., Ramana 
(QV, Jamal Saheb v. Murgaya Swami (1o), 
Modho Koery v. Tekaii Ram Chunder Singh 
fiij] and it is equally clear that time 
runs agiinst the successor who challenges 
his predecessor's disposition not from the 
date of the disposition, but from the date 
o! the predecessor’s death, when only the 
successor became entitled to posscssicn. 
Accordingly, Raman Pujari having died so 
recently as 1885, the plaintii:’s suit cannot 
be barred by limitation.’ In this case the 
pleintiff sought to eject the defendant as 
ho'dinz under an invalid alienation made 
by  plaintit’s  predecessor-in-offce, In 
Neelachalam v. Kamarazu (7) it was Feld 
that the Privy Council ruling in Gnana- 
sambanida Pandara Sannadhiv. Velu Panda- 
vam (4) was applicable to lands alenat- 
ed by the holder fo: the time being of 
the hereditary office of Karnam and, 
thit possession adverse to the holder of 
the Karnam’s office is adverse to his 
successors, The law thus seems perfcctly 
clear, I must hold that this case falls 
guder tbe rulings in Neelachalam v. Kama- 
razu (7) Idarapali Dhanushkotirayudu 
v. Venkayala Venkataratnam (6) Gnana- 
sambanda Pandara Sannadhiv, Velu Pan- 


(8) 19 M.243; 6 M. T, J. 39; 6 Ind. Dec. (N. 8.) 
874. 
[^ 7 M. 85; 7 Ind. Jur. 595; 2 Ind. (Dec. (N. s.) 
644. 


"o 10 B. 34; 5 Ind. Dec. (N..S.) 406. 
ES 9 C, 41i; II Q. I, R. 508; 4. Ind. Dec, 
(N, S.) 922. 
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. datam (4). No question of limitation was 


raised by the pleadings Or issues, It has, 


however, become necessary to consider the 
law in the light of appellant's contention 
thit the first defendint’s possession was 
permissive as to which the District Munsif 
found therewis no evidence, Prima fucie 
possess on is adverse. One case remains 
to be considered In Idarapilli Dhanush- 
koirayudu v. Venhbayali Venkttaratnam 
(6) a reférence is made to Papaya v. 
Ramana (9) whore th: decision in th* 
latter case is sa'd to be to thesam: effect 
asthe decisions in Neelachalam v. Kami- 
razu (7), <A little difficulty bas been 
c;used partly by the briet rature of the 
report, In Papaya v. Ramana (9) the 
third and fourth defendants leased in 1878 
land belonzing to the mirasi land of a 


Karnam's office tothe father of plaintif ard’ 


this lind was alleged to have been wrons- 
fully taken possession of by the defendants 
Nos. r and 2, Those defendents pl aded 
that father of defendants Nos.3 ard 4 had 
mottgaged the lan] to them in r861 and 
that themorteage was-stillin force. The 
Muns i found that the mortgaze-decd dated 
1865 wis wiregisteted and lost, not that 
defendants had acquired a title by adverse 
` possess’oa fot twelve years, O1 appeal it 
wis held that deed of 1863 was not a mort- 
gige and d-fenlant beld under tbe mort- 
gige of I86r “admitted by them.” The 
Hizb Court held the alienation (of 1861) 
‘by the father of the defendants Nos, 3 and 4, 
thougu no doubt good for his lifetima, 
could not b'ni h's successor and that no 
adyerse possession had been acquired 
against his su-csssors as th»suit had bien 
broight within twelve years of their ecccs- 
sion to office, There the possession did 
not b-gin to be adverse till tLe acces- 
sion. In th» present case the possession 
is found to have been adverse for a very 
loar time, 30 years at least, The decision 
(S xhib't IV) in 1876 can only be applica- 
bla in this case as res 2udicaia and as 
such this was not ptessed before vs, It 
is obvious that it cannot operate 
‘such, he oily point decided was that 
th: plaintiff in that suit was not entitled 
to a separate share of the lands, fers 
ani etc, belonging to the office of Khazi. 
It do2s notassist us to determine the 
question in this appeal and is, in our 
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Opinion, irrelevant, ‘The second appeal. 
fa'ls and must be dismissed with costs. — . 
Hughes, J.—This appesi rel fes on^ to: 
items Nos. 3 to 6 of the plaint schecule.” 

These items form a port'on of the Kraz 

snam, The members of the Khazi fomily: 

div ded the inam lendsamonzst then selves 
many yearsaroand s'nce then, the mem- 
bers of the family have bein in posses- 
sion of se arate portions of the’ Khezt 
inam. -Exhibit III shows thet: tte inime 
wis divided half 2 centurv tefore ‘187, 
As th> result of th's divison Akkvirech, 
husband ot Joram Bi, wes eniov'ne itetrs 
Nos, 3 to G andafter his de: th h's wieow . 
Joram Bi was i1 possession of them for- 
more than 30 years. Joram Bi died in 
1979 without issue and the pla ntiff’scase 
is that plaintiff and respondents Nus.rand2 
are the heirs but defendants are pravent- 
ing the plaintiff from getting his “share 
and hence the sut. The’ defer darts do 
not dispute the right of plaintiff to` half: 
a share of the other properties of Joram’ 
Bi but they maint: in that sinre the first 
defendant is the Khazi. having been ap- 
pointed to that cffice after the death cf: 
the previois Khizi, the first deferdant ig 
alone entitled toitems Nos. 3to Gas ther ere 
inam lands and only the person who 
ho'ds the office of Khazt has a-rivht to the 
lands and paita is issued only in his name. 
First defendant claims that the inam 
lands are inalienable and. impartitle and 
he expliins the division that admittedly 
took place bv saying that dayadies enjoy- 
ed sone portions of the lands with the con- 
sent of the persons who were doing Khazd 
service. — "ul 4 


In the present case there is ro evidence. 
thit the possession of Joram Bi was per- 
missive. Assuming then that Khazi inam 
lands ate inalienable and impartible the 
real question for decision is whether when 
inam lends are held adversely to the office 


‘holder for more than twelve years the person 


inadverse possession acquires a prescrintive 
title to the lands es agairst the holder 
of the office and his successors. The 
Distr’ct Judge has found that the items 
Nos. 3 to 6 became the property of Joram | 
Bi. 

The appellant (first defendant) relies 
upon the Privy. Council ‘case; - Venkata 


é 


Vol. 75] . 
NAJAVATH ALL? 3. MUJAPAR ALLI. 


j agannadha Sarma v, Veerabhidrayya 
(12) but the only point decided 
in that case was that when Karnam 
service inam lands have been enfranchs-d 
the lands are the separate property of the 
eifranch’se and not subject to any claim 
for partition by other members of the 
family.. No question relating to adverse 
possession was considered therein, 

The'next case quoted by the appellant 
is the case Bhataji Thakur v. Jharula Das 
(r3) but that is not applicable here, in 
that case it was decided that a person 
who adversely appropriated a share of 
the daily  oferings due to shebatt was 
not thereby constituted a shebait 
every occasion of sttch wrongful taking 
was & fresh actionable wrong and so 
there was no limitat’on. f 
volume at page 827* thereis another case 
Vusa Chandrakantam: v. Vusi Subbara- 
- yudu (r4). No doubtit is therein stated 
that even if the plaintiff's alleced joint 
~- possession with the office-holders was re- 
garded as adverse, this would not give 
him a title even to a share of the `n- 
come of the lands and for that position the 
Jearnad Judzes refer to the case at page 
549* quoted supr; But thev found as 
a matter of fact that his enjoymant was 
permissive, 

In the Privy Cottnsilicasa Guanasimband? 
Pandsrt Sannadhiv. Velu Pandaram (4) it 
wis decided that the sale of the lands 
forming the e1dowment of a certain relfcicus 
foindation, by o1e Nataraja was invalidand 
Velu, the son of Nataraja, could not 
claim to have been entitled otherw'se than 
as heir to, and fromand through his father, 
in whose lifetime the titl: had been ex- 
tinju'shed by lapse of time and adverse 
possession o* the defendant, and coase- 
quently "Vela's suit was barred. 


(1922) A. 


as, 591; I Lj. W. 519; 18 C. W. N. 
L. J. too; T6 M. I, T. 2ro; (rot 4) 
M. W. N. 636; 12 A. I. J. 1176; 20 C. I. J. 365; 
ró Bom. L. R. 845; 42 C. 244 (P. C). | 

(14) 25 Ind. Cas. 685; r L,. W. 8275 16 M, In 
D. 347; (to14) M.W. N. 745. 
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The Privy Counci case was followed: 
in Neelichalam v, Kamarazu (5). Tn that 
case it was dec ded thet in regard to- 
lands alienated hy the ho'der for the t'me 
being of the b-reditarv, office of Kernam. 
the case of Velu Pond samu. Gnonasam- 
banda Pandata Sannadhi (8) /s as much 
applicable as to lards alienated ty the 
holder of the hereditary office of trustee ard 
limitation tins from such date “not cnly 
acainst the alienor but also aga’nst h's 
immediate and other successors," 

These principles will alco anplv fo the 
case of alienation by a Khazi who heids 
office hetediferilv. < : 

The case on which the respondent chiefly: 
reliel is. very mvch in point., It is 
Idarafald |Dhanushkotirayudw v., Ven- 
Riyala Venhatavatnam (6), In that case 
it was held specifically that a persen in 
adverse possession of lands annexcd to the 
office of Karnam, for over the stetutory 
period acquires ¢ prescriptive title to the 
lands as against the holder of tre office 
and h’s successors, In arriving at that 
decision, the learned Judes foll wed the 
case in Neclachaloim v, Kamarazu (7) and 
alco Velu Pandarom’s case (8) But they 
also referred to the case of Papave v. 
Ramana (9) .28 being to the same eficct, 
Th's has occasioned some difficully bce- 
cause in the case of Papaya v. Ramana 
(o) it was laid down that that suit was in 
time as it had been brought within twelve 
years from the date when the svcces- 
sion to the office devolved on the plaintifs, 
It is argued, therefore, that every successor- 
in-office has the richt to sue from the 
date he becomes entitled to possession. 
This argument hased on Papaya v. 
Raman (9) was in fact placed before the 
Privy Council in Velu Pandaram's sase (€) 
but the Privy Council did not specifically 
refer to that case and evidently considercd 
it had no application and the reason is 
obvious when we examine closely the 
case of Papaya v. Ramana (9). That case 
is quite consistent with the theory that 
Att, 144 of the Limitaton Act applies. 


The point is that one has to ascertain. 


when the possession became adverse. The 


‘possession in the case of the defendants 


in Papaya v. Ramana (9) was traced to 
a usüfructuafy mortgage ond would not, 


' therefore, be adverse to the mortgagor but 
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. would become adverse to his successor 
from the date of the death of the mortgagor, 
in other words from the date when the 
succession devolved on him. In Velu 
Pundaram’s case (8) the possession was ad- 
verse ab initio. ^ — ; 

A similar explanation accounts for the 
decision in Mahomed v. Ganapati (5) in 
which case also the possession criginally 
permissive under 2 lease, became adverse 
only when the successor became entitled 
to question the disposition of his prede- 
cessor, that is, at the date of his prede- 
cessor's daith. The case of Mahomed v, 
Ganapati (3) was teferred to in CAfdam- 
baram Chetti v. Minammal (15) acd was 
coisidered to be consistent with the v.ew 
thit adverse possession held durinz the 
last office-holder’s time bars his successors 
too. In the same case, reference was 
made to the decision of the High Court in 
Velu Pandavam's case (8) aad 1t was point- 
ed out that the decision! might not be 
reconcilable with the rule so stated, ard 
the Privy Council ister on reversed the 
decision in Velu Pandaram’s case (8). 

Ta fact, so long as the alienation 's c ood 
for the lifelime of the alienor, limitation 
commeices to run asagoinst thesuccesscr 
not from the date of alenation lutfrom 
the dite of clienor’s death, | 

Itis otherwise when possession is gd- 
‘verse from the start. 

There is oaly one other case to wh'ch 
re'eorez:ce need be made as it hes Lcen 
relied upon by the appellant and that is the 
- Privy Coinc'l case in Vidya Varuiht Thirtha 
Swamigal v. Baluscmi Ayyar (1). But the 
dec'sion is against him, It is clear, therefore, 
‘that a lessee has not adverse possession 
uader Art. 144 during the lifeof the head of 
th: Matt who granted th» lease and if the 
lessee’s possession is consented to by the 
succeeding head, that consent can he re- 
ferable only to a new tenancy created by 
him aud there is no adverse possession 
until his death. n 
. Apolying the principles wh'ch avpear to 
be settled: by the ceses referred to sura and 
specially by Idarapalii Dhanusha Rollrayudu 
v. Venkayala Venkataratnam (6) the pre- 
sent cise can be easily disposed 


iU 5) 23 M. 439; 9 M. Te J: 8; S Ind. Dec, (N. $.) 
OS. i 


* 


of.. 


Joram Bi, of course, was never Ead 
and did not hold the land by virtue of 
the Khazit office nor did her husband bes 
fore her. Joram Bi held possession of 
the land adversely for over 30 years, and 
the fact that she and her husband were 
members of the Khazi family makes no 
difference, since only one member of the 
family could be Khazta nd, therefcre, c ntitled 
to the inam lands, Since the partition 
miny years azo, the Various memLers have 
held the various portions allotted fo them: 
as sepafate properties and, thetefore, ad- 
versely to each other. By this adverre 
possession Joram Bi ccquired ttle to the 
land and on her death plaintif becetre 
entitled to half share, I agree with my 
learned brother ftat the appeal must, 
therefore, be dismissed_ with costs, 


V. N. V. | 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 272 OF 1022, 
May 1, 1923. 

Present;—Mr. Justice Ryvesard 
Mr. Justice Daniels. 

Babu BISHAMBHAR NAT H-—PIAINTIFE— 
: APPELLANT 

"Versus i 
MUHAMMAD UBAID ULLAH KHAN 
AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 58 ` 
(a) (c)—-Construction of document—Sale—M ort- 
gage by way of conditional sale—Intention of 
parties—Surrounding circumstances—Lapse of 
time— Burden of proof—Question of law and 
fact—Oral evidence, admissibility — of— Evidence 
Act (I of 1872), s. 92.™ 

The definition of a mortgage is given in clause 
(a) of section 58 of the Transfer of Property Act, 
and the subsequent clauses are merely particular 
cases of this definition. [p. 574, col. 1.) 

Before a Cocument can be treated as a mort- 
gage by conditional sale it must first be shown 
to be a mortgage, that is the property mrst have 
been transferred as security for a debt! [p. 573, 
col 2.) Si B pts 

The test of whether a document is"" a sale or 
a mottgage is the intention of the" parties? at the 
a 3 entering into the transaction. [p. 573, 
fol, 2. 


5 a 

a 
I T 
¢ 


“Vol. 77) 


INDIAN CASES: 


573 


EBISHAMBHAR NATH V. MUHAMMAD UBAID ULLAH KHAN, 


In determining the intention of the parties as ex- 
pressed in the deed the Court must keep two 
principlesin view, first, that the intention of the 
peres must be gathered fromthe terms of the deed 
tself and the surrounding circumstances, oral evi- 
dence being excluded by the pro visions oi section 92 
of the Evidence Act; and, secondly, that where 
a deed is attacked after a long period of years 
the butden of proving that it is not what tt pnr- 
orts to be lies heavily on the person attaching 


it. (p. 574, col. 1.) 
So far as the nature of the contract is fo 


be gathered from the language used in the deed 
it is a question of construction which is a question 
of law. So far, however, as itis to be gathered 
from external facts proved in evidence, it is a 
question of fact, [p. 575, col. 1.) 

Case-law discussed. 

A document which was on the face of it a sale- 
deed contained a condition that if the purchase~ 
money and any arrears of rent which happened 
to remain due at the time of  re-payment were 
re-paid to tne vendee on the last-day of Jeth sixteen 
years after the purchase, the vendors would be 
entitled to get back the property, but it was cleat- 
ly stipulated that unless payment was made 
on the day fixed no tight of re-purchase would 
be reserved to the: vendors: 

Held, that there was nothing in the docu- 
ment to suggest that the m intended to 
create a mortgage by way of conditional sale. 


Second appeal froma decree of the Dis- 
trict Judge, Shahjahanpur, dated the 
4th February 1922. 

Dr.$. N. Sen and Mr. N. P. Asthana, 
for the Appellant. 

. Mr, B. E. O'Conor, Sir Tey Bahadur 
Sapru, Messrs. P. N. Sapre and Iqbal 
Ahmid, for the Respondents. 

JUDGMENT.—The question for decision 
in this appeal is whether a deed dated 
25th June 1886 executed by Durga Prasad 
and others in favour of one Qudrat Ullah 
Khan was an out and out sale or a mort- 
gage by conditional sale. There is a 
subsidiary question as to whether this 
issue is ves judicata between the patties 
by reason of the decision in Suit No. 124 
of 1886. The document was on the face 
of it a sale-deed with a condition that if 
the purchase-money and any arrears of 
tent which happened to remain due at 
the time of re-payment were re-pald to 
the vendee on the last day of Jeth sixteen 
years aiter the purchase, the vendors 
would be entitled to get back the prop- 
erty. It was clearly stipulated that 
unless payment was made on this par- 
ticular date no right of re-purchese was 
reserved to the vendors. i 


The question has been a:gued on the 
footing that the test of whether ithe 
document was sale or mortgage was tke 
intention of the parties at the time ot 
entering into the transaction. This ite 
was originally laid down by tle Privy 
Councilin Bhagwan Sahat v. Bhagwan Din 
(i| and was re-affitmed by their Lordships 
in Jhanda Singh v. Wahid-ud-din (2). 

Dr.Sen in one portion of his very able 
aigument on behalf of the appellant took 
the position that any deed which pio- 
fesses to be a sale-deed with a condition 
allowing the vendor to re-purchase came 
within the definition of a moitgage by 
conditional sale contaired in section 58 
(c) of the Tiansier of Property ect, aid 
must be presumed to be such unless ike 
surrounding clrcumsiarces were sich cs 
absolutely io exclude the possibility of a 
mortgage having been intended. This 
idea is suprosed to derive some srppoit 
[rom the decison in Mohindra Man Singh 
v. Maharaj Singh(3). A reference to sec- 
tion 58 (c) is sufficient to show that this 
is a misreading of the law. A mortgere 
by conditional sale is there defired as a 
morte age in which the mortgagor ‘“‘ostc:- 
sibly sells the property on condition that 
on default of payment of the mortgege- 
money on a ceríaln date the sale shall 
become absolute, or on condition that on 
such payment (f.e. payment of the mort- 
gage-money) being made the sale sbalil 
become void, or on condition that on such 
payment (again referring back to the 
pay ment of the mortgag e- money) beig 
madethe buyer shell transfer the property 
to the seller.” 

The repetition of the terms “payment 
of the mortgage-money," or “such pay- 
ment" ig each clause of the definition 
makes if clear that before a document 
can be a mortgage by conditions] sale it 
must first bea mortgage, 4.6, the prop- 
erty must be transferred as security for 


(I) 12 A. 367; 17 I. A, 98:5 Gar. 55° 
6 a Dec. (N S.) 992 (P. č p“ IT 
2) 36 Ind. Cas. 38; 38 A. 570: ar M. 
750; 21 C. W. N. 66; 20 M. L. T, 529; 14 x Ü 
J: 1o; (Foro) E ps N. 570} 19 Bom. L. R, 
. W. reg) 23 0. L.J. ; ro Bur. L. T. 
I.-A. 284 (P. CJ. ui DR 
(3) go Ind. Cas. 132; 20 A, 
A. 1, Ri (A) 48; 45 A. 72. 
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a debt.: The definition of a mortgage is 
given in clause (a) of the section ard the 
subsequent clauses are merely: particular 
eases of this definition, The neglect of 
this obvious faci has in some cases led to 
serious confusion. ‘The view suggested by 


Dr, Sen was rejected by a Full Berch 
of the Madres High Court in Muthuvelu- 


Mudalar v: Vythtlinga Mudaliar (4). 
In determining the intention of the 
perties as expressed in the deed two princi- 


. ples have been laid down for the guidance 


of the Courts. The first is that the in- 
tention of the parties must be gathered 
from terms of the deed itself and the 
. surrounding circumstances. Orel eviderce 
is excluded by ‘section 92 ofthe Evi- 
dence Act. ‘his was laid down by the 
Privy Council in Balkishen Das v. W.F. Legge 
15), The second is that where a deed is 
attacked after a long period oi years tke 


burden of proving thet it is not what it 


purpotts to be lies heavily on the person 
attacking it. This rule was originally 
laid down by Lord Cranworth in the case 
of Alderson v. White (6) and has been follow- 


ed and approved by the Privy . Council . 


both in Bhagwan Sahai v. Bhagwan Din 
(1) and in Jhanda Singh v. Wahid-ud-din 
(2). In the first of these two cases the 
document in suit was 30 years oid. In 
the present case it was 32 years old at 


the time of the institution of the suit, 


and sixteen years had elapsed fiom the 
date fixed for re-purchase before it occur- 
fed to any one to treat the document as 
a mortgage and rot as a sale. The 
present plaintiff is a speculator who has 
purchased a half share in the property 
irom the original vendots .or mortgages 
in return for financing the litigation, 


Now hete the document is very clearly 
expressed to bea sale. The languege is 
not of that technical and obscure kind re- 


' ferred to in the concluding portion ofthe 


judgment in Muhammad Hami-ud-din v. 


. (4) 50 Ind. Cas. 205; 42 M. 707; 9 L. W: 365; 
y ar L. T. 332i (1919) M. W. N. 393; 36 M. L- 
. 355. : 
' (5) 22 A. r49% 4 C. W. N. 153; 2. Bom. L. 
, R, 523; 27 1. A. 58; 7 Sat. P.C. J. 601; 9 Ind, Dec. 
(N. $) 1130 (P. C). 

(6) (1858) 2 De G. & J. 97 at p. 105; 4 Jur. 

(8.8) 125, 6 W, R, 2421 319 R, R, 38 44 EF. 


` A 944. 


"until the contrary 


Fakir. Chand (7).. The language used: is 


clear beyond all possibility of míscon- 
ception and the words “sale” “purchaser” | 
*purchase-money,'' and “property sold’? 
ate repeated again and again in the 
course of the deed. 

What then ate the circumstarces re- 
lied on 1o prove thatthe transection was 
not what it appears to be. Three sereh 
circumstances have been mentioned. 

1, That at the time of re-purchase the 
vendors were to pay in addition to the 
purchase-money any arrears of fent that 
might at that time be outstanding against 
the tenants. 

2. That one of thepartics to the ttans 
action wasa Muhammadan. 

3. That if the purchaser had been put 
to loss by having to pay ary’ ungis- 
closed incttmbrance on the property or in 
any similar way, Lkeshould.be ingennifi- - 
ed for this at the time of fe-putcBase. —— 

‘The fourth argument that ihe decu- 
ment must necessarily, or at any tate 
is shown, be treated 
asa morteage by reason cf the definition 
contained in section 58 (c) of the Trars- 
fer of Property Act has alfeady been 
dealt with. 

Neither of the three points relied on by 
the appellant is at all decisive, As re- 
gards the first, if the document was a 
mortgage and the rents represented the 
interest payable on the land no doubt 
this condition would find a place in it, It 
was, however, equally natural if the trans- 
action was one of re-pttrchase, as it pul 
ports to be, that if the re purchase wag 
made at a time when the rents tof the 
half vea1 were largely  outstandirg, the 
original purchaser who was parting with 
the property should receive those rents 
before doing so. The same argument ap- 
plies to the conditien of repayment of loss 
to which the first purchaser kad been 
put by reason of there being a prior 
incumbrance orin any other similar way, 
The purchager was making a concession in 
allowing the vendor an opportrpity of. 
buying the property back and was entitled 
to see that he got full value. 

One of the parties being a Muhammadan 
may in a doubtful case lend: some addi- 
58 Ind. Cas. 717; 42 A. 138 A. L. i 
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. tional probabilityin favour of a document 
being ‘coastrued os 9. mortgage, but it 
does not in cny, way do away with the 
rule laid down by the Privy Council that 
8 "document isto be construed in accord- 


ance with the intention of the parties as 


‘evidenced by its terms. It may be  re- 
.marked here that if the intention of the 
parties had been to effect a mortgage and 
the document had been drawn in this 
.particuli form solely out of regard to 
_.the susceptibilities of the mortgagee ore 
. might haye expected more regard to be 
paid to the interests of the alleged mort- 
gagors, There was, for instance, no reason 
.Why the right of re-purchase should be 
-limited,.as is the case here, to one single 
.date at the expiration of ' sixteen years 
-irom the date of the mortgage, 
Oue further observation falls to be made 
-at this point. So far asthe nature of 
the contract isto be gathered from the 
language used this is a question of con- 
.Struction which isa question of law. So 
far, however, as it isto begathered from 
external facts proved in ` evidence it is a 
question of fact, and thejudgment of the 
Court below is that the intention of the 
patties was to effect an out- and out 
sale and not a mortgage. If the test 
is, as has been laid down in Baptv. 
‘Bhavani (8) and other cases, whether 


a debt remained outstanding which was 


to be -repaid on redemption of the prop- 
erty, there is nothing inthe creumstances 
releloai by the ap .ellant to establish the 
ex.stence o' such debt, In most of the 
cases which have been cited on behalf oł 
the appellant such circumsiarccs were ap- 
_pazent. In the recent case of Mohindra 
Man Singh v. Maharaj Singh (3) the word 
‘‘mortgige-money ” was used in the deed 
and was ind ed deliberately substituted 
for the term“sae prce" and this the 
learned Jud.es pointed out brought the 
. .caseexactly within the definition in sec- 
` tion 58 (c) of the Trans er of Property Act, 
- Inthe 2rivy Cou:cilcase o! Balkishen Dasv. 
. W. F. Legge (5) it was found that a debt on 
account o. cettain factories was consolidated 
-~ with the principal sum mentioned in the 
deedand the Bankers were given 3 secttrity 
'"onthe property iorthis amount. This as 


(8 22 B. 245) 11. Ind, Dec. (N. 8.) 746. 


.reason forthis date being chosen is 


their Lordships of the Privy Council them- 
selves pointed out in Jhanda Singh v. 
Wahtd-vd din (2) was probably the de- 
termining factor in the case, In Muhammad 
Hamtd-ud-din v. Fakir Chand (7) 
there was 2 distinct covenent for the 
payment of interest at 10 annes per 
month at the time of re-sale and this 
in itself was quite sufficientto confer on the 
transaction the character of a mortgage. 


In the case of Wajid Ali Khan v. Shafkal 


Husain (9) the vendor was !o get back 
the property at any time after the expiry 
of six years when the consideration morev 
was tendered by him, The strongest case 
on behalf of the appellants is the decision 
in Ali Ahmad v. Rahmat Ullah (xo). In 
that case, however, the learned Judges who 
deeided it strongly hinted thatthe case of 
Bhagwan Singh v. Bhagwan Din (1), had 
been wrongly decided by the Privy Coureil 
owing to certain important considera- 
tions not having been placed before them, 
It is quite clear from the decision in Jhanda 
Singh v. Wahid-ud-din (2) that the Privy 
Courcil have not adopted this view. On 
the contrary inthe later case the remarks 


in Bhagwan Din’s case (1) are repeated 


and reaffirmed. 

An argument has been based by the 
learned Counsel for the appellant on ihe 
fact that the date of re-pay ment was the 
date of the full moon inthe monthof Jeth, 
which is the dateon which usufructtary 
mortgagesate tsttally made payable. The 
the 
samein both cases, namely, that it is the 
time of the yearin which there is no crop 
on the land at which a transfer of pcssession 
cen be Made with the least possible d's- 
turbance to the outgoing possessor. It may 
also benoted that in the case ofa ustfruc- 
tuary mortgage the mortgage-money is 
usually made payable on thefull moon of 
Jeh inany year whereas in this case it 


„is limited to one particuiar year and there 


is a special covenant that unless paymert 
is made on this date the right of re-pur- 
chase shallbe lost. It has notbeen sugf est- 
ed thatthe price paid under thedeed was in 
any way inadequate to the volue of the 


(9) 7 Ind. Cas. 911; 33 A. 122; 7 A. L. J. 998. 
(10) 14 A. 195: A. W. N. (1892) 43; 7 Ing, 


. Dec, (N, 8) 495: 
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propetty at the time when the sale was 
effected. Onthe contrary according to the 
.pleadingsit represents sixteen years pur- 
‘chase on the income of the property. lt is 
common ground that the property has 
sinceincreased very greatly in value, and 
the appeal tothis Cout was yalued at 
over Rs. 11,000. f 
For all these reasons our conclusion 16 
that tke document is very elearlv express- 
ed tobe a saleandihat there is nothing 
either in its terms or in surrounding cir- 
cumstances 10 show thatit was really a 
‘mortgage, 
It remainsto refer briefly tothe question 
of res judicata, It isin evidence that when 
the document was originally executed the 
vendors refusedto get it registered and 1t 
was compulsorily registered at the Instance 
of the purchaser. ‘The vendors also failed 
to deliver possession to the purchaset ard 
. he was conipelled to bring a suit (Suit 
- No. 124 of 1886). Copies of the pleadings 
and judgment in that case are on the re- 


cord. The plaintiff based bis claim very . 


clearly on his proprietary titleas purcha- 
ser under the sale-deed. The defendants 
in their written statement did not contest 
the natureof the deed: as drawn. They 
pleaded, however, that the contract bet ween 
the parties had been one of usufructuary 
.morigage,and alleged that the plaintiff 
had fraudulently altered itsterms andgot 
a deed dtawn up which didnot represent 
the real contract between the parties. On 
these pleadings the case went to trial. 
' Two issues were framed, The first was 
asto whether one particular defendant, 
Musammat Jit Kunwar, had joined in 
executing the deed. The second was whe- 
ther the other defendants agreed to a 
transaction.of “tai mashrut” or to one of 
mortgage with possession. The Judgment 
isin Urdu, The words ' bat mashrut” used 
in theissueandin the finding literally mean 
fa conditioned sale’, ‘They may tefer, as 
theappellant wishes us to interpret them, 
to a mortgage by conditional sale. They 
may also refer toa sale witha eondition 
of re-purchase. Itappears tous that they 
must be interpreted with reference to the 
pleadings on which the parties went to 
trial and on those pleadings therecan be 
no doubt that the contest between the- 
patties was whether the document was as 


alleged by the plaintiff, a sale-deed with 
a condition of re-purchase, or whether the 
true contract between the parties was, as 
alleged by the defendants, ore of possestory 
morigage. The $fndirg of this issue 
was in favour ol the plaintiff. It seemsto 
usdoubtiul, however, whether this finding 
can opeiate as res judicaia in the present 
suit, because the plaintiff was entitled 1o 
recover possession.of the property on tke 
basis of his sale-deed on.the case ol fraud 
set up by thedeferdants beirg rejected, 
whether the document was an out end 
out sale or a mortgage by conditional sale. 
At the same time the pleadings in the 
case serveto show how thedocuirent was 
understood by the parties at the time, 
Neither ratty asserted that ike.decd ac 
tually prepared was a wortgege, The 
plaintit sted onitasasale. Tke deferd- 
ants assertedibat when a mortsese Lad 
been ag1eed on, the plaintiff hadfiavdulert- 
ly caused a sale-Cecd to be prepared. 

For the reasonsalrec dy giver. we dismiss 


this appeal with cosíisirciuding in this 
Court fees on the higher scale. 
Appeal dismissed, 


Z. K, 


CALCUTTA HIGH COURT. 
APPEAL, FROM APPELLATE- DECREE 
NO. 1949 OF 10920; 

i June 22, 1922, 
Preseni:—]Justice Sir Asutosh Mookerjee, 
^ Kr, and Mr. Justice Chotzner. 
MORESH CHANDRA MISSRA— 
PLAINTIFEF—ÀPPELLANT 
. Ver sus 
Srimati .NISTARINI DASSYA AND 
ANOTHER—DEFENDANTS 
—-RESPONDENTS, i 
Specific Relief Act (I of 1877), s. 42—Suit to 
declare decree fraudulent, matntainability -of—~ 
Consequential relicf— Injunction, praycr foy, whethey 
necessary. . ; 
To entitle a plaintiff tomaintaina suit ior declara- 
tion under section 42, Specific Relief Act, he must 
ptove that he has a present existing intérest, 
and no cause of action accrues to him until there 
is some infringement or threatened infringement 
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of his right; in other words, the cloud must be cast 
before he can ask forits removal. He must allege 
and prove hostility on the part of the defendant, 
for no Court wil move on purely speculative 
grounds. [p. 578, col. 2; p. 579, col. 1.] 

"Plaintiff was the sub-lessee of a certain holding. 
The landlord brought a sut for rent in respect 
of the holdng against a fictitious tenant, obtain- 
ed a decree and bronght the holding to. sale. 
Plaintiff thereupon brought a suit against the 
landlord and the purchaser for a declaration 
that the decree and sale were fraudulent and col- 
Iusive ! 

Heid, that the suit was inaintainable under 
section 42 of the Specific Relief Act and the plaint- 
iff was not bound to sue for'an injunction by way 
of consequential relief, [p. 577, col. 2.3 

Case-law discussed. 


Appeal against a decree of the District 
Judge, Bankura, dated the 1oth June 
1920, reversing that of the Munsif Second 
Court at Bankura, dated the 24th of 
January 1920, . 

Babu Manmotha Nath 
Appellant, 

Babu Hemendra Chandra Sen, for the 
Respondents. 

JUDGMENT.—This is an appeal by the 
plaintif in a suit for declaratory relief, 
instituted under section 42 of the Specific 
Relief Act. Thecase for the plaintif is 
that he holdsa tenancy at arent of Rs, 13 
a year in, respect of the disputed land 
uuder the Biswases and the Deys who 
hoid under the first defendant, and that 
the first defendant ignored the interest 
of the Biswases and the Deys 4s also 
his own interest in the property and 
fraudulently instituted a rent suit against 
the third detendantas if the third defendant 
was his tenant in respect of the disputed 
land ata rent of Rs, 13 a year. This suit 
was decreed ex parie on the 15th June 1916 
and at the sale which followed the second 
defendant became the purchaser of the 
tenancy on the r4th November 1916, 
On the 20th Iebruary rorò the plaintiff 
instituted the present suit for declaration 


Roy, for the 


that the disputed. fenancy was held by: 


him.under the Biswases and the Deys 
aud not by the third defendant under 
the first defendant, He further prayed 
for a declaration that the decree obtained 
by the first defendant against the third 
defendant and the sale in consequence 
thereof were fraudulent and collusive. 
The Courts below have concurrently found 
that the allegations made by the plaintiff 


ase 


are substantiated by the eviderce on 
the record, The District Judge hascome 
to the conclusion that the suit for rent 
wes instituted against an imaginary 
tenant for recovery of an imaginary debt 
and that the said decree and the sub- 
sequent sale were collusive and fraudulent. 
But while the Court of first instance 
held that the present suit was main 
tainable, the District Judge held that 
the suit was barred under the provisions 
of section 42 of the Specific Relief Act. 
We are consequently called upon to 
decide, whether upon the facts found 
the plaintiff is entitled to the declaratory 
relief he seeks. 


There can be no question -thet the 
claim for rent, the suit for rentand the 
sale for arrears of rent were all fraudtt- 
lent and collusive and that the entire 
proceedings taken by the first defendant 
against the third defendant fulfilled the 
requirements of a collusive and fraudu- 
lent proceedings so- graphically described 
by lord Brougham in the case of 
Bandon v. Becher (1) and applied in Surendra 
Nath Ghose v. Kali Gopal Mozoomdar (2), 
Akhil Prodhan v. Manmatha Nath Kar (3), 
Radha Madhab Patkara v. Kalpataru Roy 
(4), Rajab Aliv. Hedayet Ali (5). But not- 
withstanding this the first defendant 
has strenuously contended that the plaint- 
iff should not have instituted this suit, 
and, that if he didinstitutethis suit, he 
should have asked for an injttnction by 
way of consequential relief, He has 
further urged that as upon the death 
of the third defendant, the imaginary 
tenant, as the District Judge described 
her, her representatives were not brcttgbt 
upon the record, the suit must be 
deemed not to have been properly con- 
stituted and should have been dismissed 
on that ground alone. We are of opinion 
that there is no foundation whatever 
for these contentions. 


(1) (1835) 3 Cl. & Fin. 479 at p. 510; 9 Bligh 
(x. $.) 532; 6 E. R. 1517 

(2) 42 Ind: Cas. 431; 26 C. L. J. 333; 22 C. W. NG 
367; 45 C. 920. 

P 22 Ind. Cas. 86; 18 C. L. J. 616. 

4) 16 Ind. Cas. 811; 17 C. L. J. 209. | 

(5) 29 Ind. Cas. 699; 22 €. I. J. 107; T0 C. W. N, 
IISI, 
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Section 42 of the Specific Relief Act 
provides that any person entitled -toany 
legal character or to any right to 
any property may institute a suit 
against any person denying or in- 
terested to deny his title to such 
character or right, and the Court may, 
in its discretion, make therein a declara- 
tion thit he is so entitled and the 
plaintiff need not, in such circumstances 
ask for any further relief, ptovided that 
no Cort shall make any such declara- 
tion waere the plaintitt, being able to 
seek further relief than a mere declara- 
tion of title omits to do so. There can 
be no question that the plaintiff is a 
person entitled to a rightin the disputed 
property, namely, he is entitled to 
the tenancy in respect of the disputed 
land held on payment of en annual rent 
J3 There is also no question 
that the first defendant isa person who 
has denied and whose interest it is to 
deay the title of the rlaintif to such 
right. lt is, consequently, difficult to 
appreciete how section 42 is a bar to 
the suit, 


Reliance has been placed on behalf of 
the respondent upon the judgment of 
Sir Lawrence Jenkins, C. J., in JDeokaH 
Koer v. Kedar Nath (6) where section 42 


‘was’ analysed, and it was pointed out 


that a declaration should be made only 
where the case falls strictly within the 
scope of that section, ln the present 
case, as we have just indicated, the tacts 
of this litigation tender the suit subject 
to the operation of section 42, Specific 
Reliet Act.. If any authority be needed 
for this view, reference may by made 
to the decision in Gobind Prasad Tewari 
v. UdiiC^and Rana (7). In that case it 
was urged, as it has been urged here; 


-that as the plaintit was not a patty 
.to the previous suit, he wes not bound 


by the decree made therein and that 
coasequently it was needless tor him’ to 
seek a declaratary relief. The answer 
was given by Markby, J., in the following 
words: “We think the suit will lie. ihe 
deiendant has asserted a title to land 
which is  altogeiher inconsistent “with 


(6) 15 Ind. Cas. 427; 39 C. 709; 16 C. W, N, 838, 
(7) 6 B. L» R. 320; 2 Sup. Vol. 182, 
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that of the plaintiff, He has asserted 
it in a Court of. Justice, and obtained 
relief upon the strength ofit. It is true 
that the plaintiff is in one sense not 
aitected by those preceeaings, because. be 
was not a party to them, but in another 
way he is, for he could scarcely make 
any use of histitle in the market after 
sucha decision in favour of the defendant. 
This is a case in: which the action of 
the defendant is itself injutious, and in 
which the declaration of the Cowt will 
bein itself a relief. ^ We see no reason 
why that relief should not be granted." 
The decision in Jamna Prasad v. Jagdeo 
(8) where the document impeacked did 
not cover the property of the plaintiff 
is plainly distinguishable. -> 

lt has, however, been insistently urged 
here, on behalf of the first defencant, 
that the plaintif need not have been in 
a hurry io seek the protection of the 
Court inasmuch as theexecution purchacer 
hed not, up to the date. of instituticn 
of the suit, attempted to take possession 
of the property. This is ‘clearly no 
answer to the suit. The seme contention 
was urged in the case of Harendra Lal 
Roy Chowdhury v. Nawab - Salimullah 
Bihadur (9), To adopt. the ` language 
used in that case to- the facts of the 
present litigation, we may :say ‘that 
it his been suggested that the plarntifi 
need not have rushed into Couri and 
might have waited till his title was 
chalienged: But the plaintif was not 
bound to wait till he actually found him- 
self in jeopardy. The allegation of fraud 
and conspiracy upon which bis case rests 
was dependent, for its proof, mainly upon 
oral evidence: If he had waited for twelve 
years, it is not improbable that much 
of the evidence available might have dis- 
appeared. It would obviovsly have been 
an act ofinexcusable folly on the part 
of the plaintif hed he risked delay. Jt 
is perfectly true that to entitle a plaintiff 
to maintain a suit for declaration under 
Section 42, Specific Relief Act, he must 
prove that he has a present. existing 
interest, and no cause Of action accrttes 


(8) x Ind. Cas. 83; 6 A. L. J. x11 
A. W. N. (1908) 163. 
(9) 7 Ind. Cas. 21j 12 C. L. J. 335. 
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to him until there is some infringement or 
threatened infringement of his right, in 
other words, the cloud must be cast before 
he can ask for its removal. He must 
allege and prove hostility on the part of 
the defendant, for no Court will move on 
purely speculative grounds. But it can 
not be sugzested here that the defendant 
is not interested in denying the title of 
the plaintiff nor can it ba contended that 
the plaintiff had no business to bring hinr 
into Court. This view is supported by 
Shioram Chintaman v. Jivu {10)and was 
adopted in the case of Gandla Pedda 
Nagınnı y Stoanappa (xx), where Seshagiri 
Ayyar, J., observed as follows :— 

“The object ot the sectio) is really 
to perpetuate and strengthen the testi- 
Mouy rezarding the title of the plaintiff 
. sothat adverse attacks upon it may rot 

weaken it. The policy of the Legislature 
is:not oaly to secure to a wronged 
patty possessioa of the property taken 
way from him, but also 10 see that he 
is allowed to enjoy that property peace- 
fully. In other words, if a cloud is cast 
upon his title or legal character, he 
is entitled to seek the aid of the Court 
to dispel that cloud. What we have to 
coasider in this case is whether the decree 
obtained by the first defendant against 
the second defendant denies the plaintiff's 
title to his property. It has been said 
thet it is not the function of the Court 
to entticiate abstract truisms of law. 
Following that reasoning it may be argued 
th t as the fraudulent decree can in no 
- way affect plaintiff’s rights, the Court 
should not lend itself to the task of 
declaring what is obviously indisputable. 
But although the decree may not affect 
plaintiff's rights in presenti, it is evidence 
Which it allowed to stand may result 
at some futuretime in disturbing the plaint- 
iff’s title. Ithinkthatisa sufficient griev- 
ance which the Courts should remedy 
under section 42, Specific Relief Act.” 
A similar view hed been taken in the 
case of Bir) Mohan Singh v. The Collec- 
dor of Allahabid (t2) where Sir Robert 


(to) 13 B. 34; 7 Ind. Dec, (N. 8.) 23. 

(rr) 26 Ind, Cas. 232; 58 M. 1162; 16 M. L. T. 310; 
$7 M. L. J. 520. 

ra hee 102 at p. 112; A, W, N, (1881) 
g Ind; Dee, (N. 5.) 712; 


148} 


Stuart, Q. J., held that a suit for dec- 
laration was meintainble by thc lessor. 
Tnis conclusion was adopted on the 
ground that the denial of the title of 
the lessee might ultimately throw doubt 
upon the title of the lessor himself; see 
also Bromley v. Holland (13), Kettaram 
Chuc kerbully v. Dincnath Panda (14). 

It has finally been urged that the suit 
is barred under the proviso to section 42, 
Specific Relief Act,and that the plaintiff 
should have asked for an injunction; 
Thakur Prosad v. Punkat Singh 15). This 
was Clearly unnecessery. The plaintA is 
rot bound by the decree. If the purchaser 
attempts te take possession in execution, 
he mey be successfully stopped, it the 
plaintiff takes 1ecourse to the procedure 
prescribed in O. XXI, r. 99, Civil Procedure 
Code. The plaintiff cannot be defeated in 
Qhisaction on the plea that he should 
have asked for an injunction, when it is 
not necessary {or him toaskforan injunc- 
tion to protect his possession. 

Asalast resort, it has been contended 
ihat the suit is not properly constituted, 
because the representatives of the imagi- 
nary tenant are not before the Court. 
There is manifestly no substance in this 
contention. ‘The. fictitious tenant, set up 
by tne first defendant has never appeared 
either in the previous litigation or ip the 
present suit. She has taken no interest 
whatsoever, for the reason that she has 
no interest in the land, The decree which 
may be made in thislitipation would not 
bind her or her representatives, and the 
absence of her representatives cannot 
entitle the first deferdant who has been 


at the root of this fraudulent procedure to 


defeat the action of the plaintiff. 

The result is that this appeal is allowed 
and the decree made by the District 
Judge set aside. It wiil be declared that 
the plainti is o tenant in respect of 
the disputed land under the Biswases and 
the Deys, and thet the tenancy in the 
third defendant set up by the first de- 
fendant has no existence whatsoever, It 
will further be declared that the decree 
which wes obtained by the first deferd- 


m 


(18e2) 7 Ves. Jur. 31 ÓR R 55; 32 B Kec, 
(15) 


9 wW, R. 325, 
SC EJ. 435. 
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ant against the third defendant ard the 
consequent Sale were fraudulent and col- 
lusive and did not in any way affect the 
title o the plaintiff. The plaintiff is 
entitled to his costs in all the Courts as 
against the first defendant. 


Z, K. Appeal allowed. 
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Conversion—Properly whether passes— Judgment 


Jor value of property converted, effect | of-—Set-off—- 
Insoluency—Proof of claim in insolvency, effect 


of. . 

Pláihtiff, who was the owner of a ring of the 
value. of Rs. 1,000, lent it to the first defendant. 
Plaintiff was liable to first defendant on a pro- 
note for Rs. 2,500 and first defendant was liable 


` to pla ntiff in a sum of Rs, 2,072-8-0 1n respect of 


another transaction. Plaintiff presentea an in- 
solvency petition against first dex ndant alleging 
that the latter was indebted to wm in allin a 
sum ot Rs, 3,072-8-0 including the value of the ring 
which first defendant was stated to have refuscd 
to retutn and that after giving credit for 
Rs. 2,500 payable by the. plaintiff there was a 
sum ot Rs. 572-8-0 due by first defendant. Three 
days alter the presentation of the insolvency 
petition, first detendant pledged the ting with 
second defendant who took it without any 
notice of the plaintiffs claim. First deicndant 
was, on plaintiffs petition, adjudicated an in:cl- 
vent and in the bankruptcy proceedings plans fi's 
proof tor the debt of Ks. 572-8-0 was admuttcd. 
Subsequently plaintiff discovered that the ring 
was in possession oi the second detendant, and 
sued the latter for its recovery: | 

Held, (1) that the adjudication of the first 
defendant as an insolvent must be looked upon 
as a judgment for the conversion of the ring by 
failure to delive1 it up on demands [p. 583, col. 7.) 

(2) that the title to the ring, however, remain d 
with the plaitif and did not pass to fist 
defendant; [p. 58s, cols. 1 & 2.) 
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(3) that the plaintif by alleging that ihe first 
deiendant owed him Rs. 1,000 as a liquidated 
amount and setting about half that amount 
against a debt due froni him. to the 
insolvent and then using the balance as a liqui- 
dated claim to support his insolvency petition, 
had definitely elected to abandon all right to the 
ting in favour of the first defendant and limit- 
ing his remedy to proof in insolvency proceedings; 
[p. 585, col, 1.] n ' "" 

(4) that even if first defendant had no title 
to the ring on the date of the pledge in favour 
of second defendant he got oneon the date of 
adjudication on the principle. of feeding the 
ap of forwarding the title; [p, 585, cols, 
1042, ‘ 

(5) that the plaintiff had no title to the ring 
and the bona fide pledge in favour of the’second 
defendant was good and valid. [p. 585, col. 2.] 

Whitehorn v, Davison, (1911) I K. B. 463i 

80 L. J. K. B. 425; 104 L. T. 234 and In ve Debtor, 
Ex parte Petitioning Creditor, (1907) 97 L. T. 140; 
14 Manson 198; 23 T.I- R. 618,relied on. 
_ Per Schwabe, C," f.—I1t is only in respect of 
liquidated demands that insolvency petitions can be 
presented by creditors. There is no principle on 
which a debtor van turn himself into a crcditor for 
the purpose of presenting an insolvency petiticu 
by setting off the valne of the property unlawfully 
detained or converted by his creditor against a 
liquidated claim by the creditor against him and 
so leave a balance due to him in respect of the 
dealings between thom, [p. 583, col. 1.) 

A judgment in conversion does not pass the 
property to the defendant unless and until it 
is satisfied. [p. 583, col. 1.] ^" l 

Brinsmead v, Harrison, (1871) O C. P. 584 an 
I, J. C. P.281; 24 L. T. 798; 19 W.R. 956, In ye Guns 
sburg, Ex pane Trustee, (1920) 2 K. B. 426; 89 L. J. 
K. B. 725; (1920) B. & C, R 50; 123 L. T. 353; 
64 5. J. 498; 36 T. L. R. 485 and Inre Ware, 
Ex parte Drake, (1877) 5 Ch. D. 866; 46 I. J. Bk,, 
105; 36 L. T. 677; 25 W. R. 641, followed. 

Bradley & Cohn Limited v. Ramsay & Co, 
(1912) 106 L. T. 771;28 T. L. R. 388, followed. 

Nor does mere proof in bankruptcy amount 
to satisfaction so as to pass the property; and part 
satisfaction by exéecuticn or by ieccipt of aivi- 
end in bankruptcy has no higher legal effect; 
[p. 58 4, col, 2.) A 

In re Ware, Ex parte Drake, (1877) 5 Ch. D. 866; 
49 L. J. Bk. 105; 30 I. T. 677;25 W. R. Gar. 

But a plaintiff can after judgment elect to 
look only to his chance of obtaining satisfac 
tion by execution or by proof in bankruptcy and 
give up his claim to the property. [p. 584, col. 2.] 

In ve Debtor, Ex parte Petitioning Creditor, 
(1507) 97 LOT. 140; 14 Manson 198; 23 T. L. R 
618, followed. l 

Forms of action, 
explained. | 4 4 

Letters Patent Appeal against the judg- 
ment of Mr, Justice Krishnan, in A.. 
A. O. No. 418 of 1921, preferred to 
the High Ccurt against the order of the 
District Court, Salem, dated the 3rd 


February 1921, in A. 8. No. 172 of 


detinue and Conversion, 
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1018, preferred against the decree of the 
Court of the Principal District Munsif; 
Salem, in O. S, No. 713 of 1916. 


Mr, T. M, Krishnaswamy Atyar (with 
him Mr. N, Sfvavama ‘Krishna Iyer) for 
the Appellauts.—The decision of Mr. Justice 
Venkatasubba Rao is right. The creditor 
after. adjusting against the sum due to 
my client from him ranked himself asa 
creditor and but for such adjustment, 
far -from being a--creditor entitled to 
adjudicate the debtor an insolvent he 
should have been a debtor to the in- 
solvent’s estate. Having thus uneqrivo- 
cally, wiped off and discharged the debt 
due to the insolvent’s estate by adiusting 
the value of the- ring, he is not now 
entitled to come forward and say that 
he has rece'ved the value of the ring 
and is: entitled- to the property in 
it. | 

Tne dec'sion in In re Debt. v, Ex parte 
Pelitioning Creditor (1) is directly in port 
and is entirely in my favour, The prop- 
erty in the cup there was held to have 
passed to the debtor by the creditor 
signing judgment for damages instead of 
the actual cup itself. 

Proof -in bankruptcy is equ'velent to a 


. judgment. Bankruptcy is merely a branch 


of the law of execution. In re Ware, 
Ex parte Drske (2). See also Buck's 
Bankruptcy Cases. = 

In the case of a judgment for 


recovety of the ring or its value when 
once the judzment-cred' tor abandons un- 
equivocally the alternative character of 
the judgement and ranks himself as a 
juigment-cred'tor for value of the ring, 
he thereby abandons the property in the 
ring. 

A judzment-cred'tor for tng or its 
value cannot come into Insolvency Court 
wth a petiton to adlud' cete the debtor 
an insolvent without in the: first instance 
abandoning his right to the ring and 
makine himself only a simple money 
creditor. The question in each case is 
whether there is an election to the 
creditor and if so whether the election has 
been made. 


: () {1907) 97 L. T. 140 t 14 Manson 198; 23 T. Lr 
R. 010. 

(2) (1897) 5 Ch D. 866; 46 L. J, Bk. 105; 36 Is 
T. 6773 25 W. R. 641; porn 
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By the presentation of the petition in 
bankruptcy and by proof of the plaintiff's 
debt in bankruptcy (which was accepted 
by the Court) the election is finally 
made. 

Furthermore the pla‘ntiff by bis pre- 
vious conduct is now estopped from con- 
tending that the property in the ring did 
not pass from him, Itis not open to the 
plaintiff to contend that the bankruptcy 
proceedings which he has bronght about 
was an utter nullity. 

Mr. S. Panchapagesa Sastry, for the 
Respondents,—The case of Brinsmead v. 
Harrison (3) which is still regarded as 
200d law establishes the position that a 
jud*ment in trover or detinue does not 
pass the propertv in the goods until satis- 
faction of the judg ment, 

Treating the pla‘ntiff’s proof ia bank- 
ruüptcy as a judgment for the value 
of the ting, in the absence of any proof 
that that debt has been discharged the 
property in the ring cannot be paid to have 
passed fo the inso'vent. 

Vide In r2 Gunsburg, Ex parte Trustee 

Further proof in bankruptcy does rot 
create an estoppel. 

In ve Ware, Ex parie Drake (2). 

The defendant had ro title to the 
property on the date of the pledge or the 
adiudication and pla‘ntiffs’ title must be 
held to nrevail, 

Mr. T. M. Krishnaswamy — Alyar in 
replv.— Even though mere proof in 
bankruptcy may not create an estoppel 
the recognition by the Court of the 
plaintiff as a money cfeditor in respect 
of the rine quite like a mere d- cree for 
money 3s in Bradley & Cohn Limited v. 
Ramsay & Co. (5) will prevent the plaint- 
iff from claiming the ring, 

It is ttunecessary to relv for this 
purpose on the well-known rule as to 
e'ection in Searf v. Jardine (6) and other 
cases. 


(3) (1871) 6 C. P. 584; 40 L J.C. P. 2813 24 Ia 
T. 798; 19 W. R. 956. 

(4) (1920) 2 K. B. 426; 89 L. J. K. B. 725: '1920| 
B. & C. R. 50; 123 L. T. 353; 64 8. J. 4981 36 T; 
L. R. 485.7? f 

(5) (10912) 106°T.. T. 771: 88 T. L. R. 388. 

(6) (1882) 7 A. C. 350; 51 T. J, Q. B, 612; 47 Wf 
T. 258 30 W; Ri 893. 
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JUDGMENT, 

Schwabe, C. J.—This suit having been 
dismissed on ‘the ground that on- the 
facts stated by the plaintiff, there was no 
cause of action, we mast- assume for the 
purpose of this appeal that those facts 
ate correct, On this assumption, -the 
plaintiff was the owner of a ring of the 
value of Rs, 1,000 and lentit to the Ist 
defendint. The plaintiff was liable to the 
rst defendant on a promissory-note for 
Rs, 2,500 and the rst defendant was 
liable to the plaintiff for Rs. 2,072-8-0 
being the rst defendant's contribution in 
respect of a joint boad which the plaintiff, 
had discharged. "The ist defendant assig n- 
ed the promissory-note to one Mikka Pillai 
who brought an action n it, O.. S. 
No. 2r-of rors, in the Salem District 
Court. against the plaintiff. On the 7th 
of March 1913 the plaintiff presented an 
imsolvency petition against.the rst defend- 
ant. In.that. petition he alleged that 
the rst defendant was indebted to him in 
Rs. 3,072-8-0 made up ot the Rs. 2,072-5-0 
and Rs, 1,000, the value of the Ting 
which .he allezed the rst defendant 
refused to return, He alleged that there 
was no consideration for the assignment 
of the promissory-note to Mikka Pillai and 
that it was a fraud on the creditors and 
he proposed to set it off against his 
chim, which would thereby be reduced to 
Rs. 572-8-0, Three deys after the pre- 
sentation of the petition. the ist defend- 
ant pledged the ring with the 2nd 
defendant, who is now represented by the 
sth and 6th defendints, it is said for 
Rs. 725. The s:cond defendant. took it 
without notice of any claim to it by 
the plaintiff. In ©. S. No. 2x of 1015 
the plaintiff set up egainst Mikka Pillai’s 
ciaim on the promissory-note the Rs. 2,072, 
due. by the rst .defendant and also 
Rs. 1,000, the value of the ring, no 
doubt on tha basis that Mikka Pillai 
was not a holder in due course of the 
note. 
-` The Insolvency petition was heard, the 
ist defeidant not appearing, and he was 
on the 2nd of December 1915 adjudicat- 
ed insolvent ; the Distriet Judge Folding 
that the assignment of the promissorv- 
“note to Mikka Pillai was fraudulent and 
also holding, though he gave no reasons, 
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that the plaintiff was entitled to Re. 1,000 


in respect | of. his ring with the result 
that he became ə creditor of the in- 


solvent for Rs. 57:-8-o instead, of being, 


his debtor in Rs. 429-8-0, the difference 
against -him in respect of the two 
Other cross-claims for Rs. 2,500 ‘and 
Rs. 2 ,072-8- 0, . | ] 

In due course, the plaintiff put in his 
prcof for Rs. 572-8-0 and it has” been 
admitted. Subsequently he alleges that 
he discovered that the ting wasin pos- 
session of the 2nd deferdant and brings 
this suit for its recovery. Owing to 
certain criminal prcceedings the rirg is 
in fact in the cttstody of the Magistrate’s 
Court at Attur, but for the purpose of 
this suit it must Le treeted as still in 
the possession of the rpledgee, the 2nd 
defendant, The 2nd defendant contends 
that the plaintiff has definitely elected 
to treat the ring as the property of the 
rst defendant, first. by his petition. in 
insolvency and subsequent proof whereby 
he has treated the velue of it as a 
debt due to him and used part of it as 
a set-off against the balance of the in- 
solvent’s claim ageinst him, and on the 
other part has filed his 3nsolvercy peti- 
tion, and that the Court by allowing the 
petition and subsequently admitting the 
ptoof has accepted. his contention, and 
that this’ involves a decision that the 
property in the ring has passed to the 
tst defendant from which it follows that 
the plaintiff has no longer any claim to 
it, Secondly reliance was placed on the 
plaintiff having in the suit by Mikke Pillai 
used the Rs. 1,0co or part of it,as a debt due 
from the1st defendantand, therefore, avail- 


* 


ablefor him as anenswer to Mikka Pillai's . 


claim:on the pfomissory-note. I think 
there is nothing in the latter contention. 
Apparently Mikka Pillai had no claim at 
all, and no such set-off has in fact been 
allowed against him, it being unnecessary 
to consider the question in view of the 


fact that the negotiation to Mikka Pillai. 


has been held to be fraudulent. We 
have not got the full facts as to this 
before us. But I assume this fo be the 
position from the fact that the plaintiff 
has oily been ollowed to prove on the 


basis that he isindebted on the promissory- 


note to the ist defendant and not. fo 
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Mikka Pillai. But the use that the 
plaintiff has. made of his right against the 


Is defendant in respect of the ring in the 
insolvency petition stands on a different 


footing and gives rise to a difficult ques-. 


tion in respect of which there is little 
authoritv. - 
' The District Munsif hes Eeld trat the 
plaintiff has.lost his title to the ring and 
the District Judge has held to the con- 
trary, and. oa appeal Krishnan, J., agreed 
with the District Judge and Venkata- 
subba Rao, J., with the District Munsif. 
The matter is pot rendered more easy 
by the fact that in my judgment the 
first defendant ought not to have been 
adjudicated on this petition. I know of 
no principle on which a debtor can turn 
himself into a creditor for the purpose 
of presenting an insolvercy petition, by 
Setting off the value of property unlew- 
fully detained or converted by another, 
against a liquidated claim by that other 


against him, and so leave a balance due. 


to him in respect of the dealinrs between 
them. -For, it must be remembered that 
it is only in respect of liquidated demands 
that insolvency petitions can be presented. 
But he has been allowed to do so in this 
case ard we must deal with it accordingly. 
‘The plaintiff cannot by this apparently 
irregular order of adjudication be in a 
better position than he would have been, 
if he had recovered Jude ment for Rs. 1,000, 
damages for conversion of the ring, and 
in my judgment, we -must Jook upon the 
adjitdication as equivalent to soch a jude- 
ment for the conversion of his ring, by 
failure to deliver it un on’ demand, and 
we must look upon that -judement as 
satisfied to the extert of Rs. 427-8-0, 
bv being used to that extent, to extinguish 
the balance which world otherwise be 
due from the plaintiff tothe first defendant, 
for the balance of this’ claim for 
Rs. 1,000. ‘The plaintiff hasattempted to 
obtain satisfaction by proof in the insol- 
venev: but sofar has feceived rotbing 
by wav ot dividend in respect thereof. 

The question then arises: whether a 
Judement in conversion passes the prop- 
erty to the defendant, unless and until 
it is satisfied. T think not. Theleading 
case. on the subject is Brinsmead v. 
Harrison (3). In that case there had 
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been an action for conversion atid delene 
tion of a piano which resulted in a 
monev judgment for an amount, presume 
ably the value of the piano, and the 
judgment being unsatisfied, a secord suit 
was brought in detinue, to recover the 
piano from another person in whose 
possession it was. The defendant set up 
that by the judgment inthe former suit 
the property in the piano passed to the 
defendant in that suit and that, there- 
fore, the plaintiff could not sue. But the 
Court of Common Pleas held that the- 
property did not pass under suck a 
judement without satisfaction, the judg- 
ment being treated as an assessment 
of the value and the satisfaction of the 
judgment as the payment of the price. 
This case has always been treated as 
good law. It is worth calling attention 
to the fact that there are two distirct 
forms of action which could be brovght 
acainst a . defendant who has or 
should have moveable ` property of 
the plaintiff in his possession. They 
ate known as detinue and conver- 
sion, the latter being in the old Jaw - 
also called trover. In the former the 
suit is primarily for the return of the 
chatte], to which isusuelly added a claim. 
for its value in default of its i1etrrn. 
The decree in stich an action takes two 
alternative forms with the same effect, 
One is for the return to the plaintiff 
within. a limited time of the chatte] or 
its value torether with dama: es if any 
for its detention, and the other isfor a 
sum, being the valve plus tbe damages 
for its detentior to be.redrced as 10o the 
damages, Only if the chattel is telur ed 
ina certain time, In either case, the opt/on 
to return, or to pay, isin the defenda; t, but 
the Court may in proper cases order the 
specific delivery. of thechattel which the 
defendant must comply with, on pain of 
contempt, or it may order the issve of 
a writ of delivery to the Sheriff, directing 
him to seize the chattel. The action for 
conversion or trover is for damages only 
and ie as a Tule for the velue of the 
chattel and is hased on an al‘tegaton that 
the defendant has corverted the chattel to 
his own use by some wroneful dealing 
with it: one instarce o^ whch is the 
refusal to deliver. upon demand, and on a 
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decree of this kind the defendant has ro 
option to deliverup the chattel nor has 
‘the plaintiff a right to demand it. s 

“I have called attention to this distinction 
because it has been suggested that the 
rule in Brinsmead "v. Harrison ` (3) applies 
only to: actions in detinue and not to 
actions in conversion, ‘I confess that to 
me the suggestion is attractive; but in my 
judgment the weight of authority is against 
it. Brinsmead v. Harrison (3) itself is a 
clear authority to the contrary. In In re 
Gunsburg, Ex baris Trustee (4) Stetndale, 
M, R., says “The order he has, obtained 
amounts to no more than judgment 
in detinte or trover for the value of the 
goods and it: has not been satisfied. It 
has ‘been clear law since the ‘case of 
Brinsmead vi Harrison (3) that sucha judg- 
ment unsatisfied does not operate to trans- 
' fer the' property to the. person against 
whom judgment was obtained, or prevent 
the true owner from suing a third person, 
not the original wrongdoer, for the return 
of the plaintiff's goods which that, third 
person continues to detain. from him, 

That was theexact point deter mined upon 
the new E ^ Jin Brinsmead ` V. 

Harrison (3) and that decision is'con- 
conclusive against the appellants on this 
point.” Itisttue that Warrington, L. J., at 
page 447 says: “I think itis settled that 
a judgment for the recovery. of goods or 
their value or for the value of the goods 
to be reduced if the goods are delivered, 
does not of itself transfer the property 
to the defendant, but only if. ond when 
itis satisfied by actual payment of the 
value: Brinsmead v. Harrison (3),”’ thus 
confining his judgment to cases of detinue. 
In Inre Ware, Ex parte Drake (2) which is 
not unlike the” present. case, in which 
Brinsmead v. Harrison (3) was followed, it 
Was: unnecessary to discuss ths point as 
the ptevious action had been in detinue, 


. Some doubt, however, is thrown on the. 


matterby Bradley & Cohn Limited v. Ramsay 
& Có, (5)... In that case Phillimore. J., held 
that the principle of. Brinsmead v. Harrison 
(3) applied only to casés of detinue, and 
in, the Court of Appeal. Kennedy, L. J., 
with whose judgment Cozens: Hardy, M. R., 

agreed says that he agreed with Phillimore, 
ji on this point, But he adds that the 
earlier judgment obtained was for the 
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price of the goods in question and that, 
therefore, the judgment obtained was 


different froni the judgment in Brinsmécd 


v. Harrison (3) and prevented the plaintiff 
suing again. But Buckley, L. J:, points out 
that the judgment ‘in that case’ was 

not'a judgment fer: damages, but for the 
price of the goods as^on.a sale, «nd he 
so explains the judgment of Phillimw ore, j. 
The defendant in the ecrlier'case hid at 
one time; at any rate, hod ‘tke propaty 
from the plaintiff on sale or return, and 
I think that the decision in that case cen 
be explained, withoutin any way cutting 
down the effect of the Judgment in Brin- 
sméad v. Harrison (3) on the ground ‘that 
the earlier judgment was tascd:on the 
election by the plaintiff to treat 4 contract 
of sale or return of the goods, which’ had 
in fact been determined, as still alite 
and resulting in a sale; for the judgment 
was for the price and not for damages, ds 
is qu'te clear from the fact that the ‘value 
às opposed to the price, which ‘would Le 
the Measure of damages for convers‘on 
‘It may be that if 
this point ever comes before the highest 
Tribunal, the operation’ of the ‘principle of 
Brinsmead v. Harrison’ (3) will’ be con- 
fined to the jidgment in detinue. But 
in the present state of authorities I do 
not think we ‘can so limit it, 

Mere proof in bankruptcy does not 
amount to satisfaction, ‘so as to pass the 
property. See In ve Ware, Ex parle Drake 
(2). Nor does it seem, would ‘part éatis- 
faction by execution’ or’ by receipt `of 
dividend in Lankruptcy have that effect, 


It is, however, clear from In re Ware, 
Ex parte Drake (2) that the plaintiff ` cen 
after judgment elect ‘to look only to his 
chance of obtaining satisfaction hy exectt- 
tion or by proof ard give up ‘Lis claim 
to the property. In In ve Debtor, Ex parte 
Pétitioning "Creditor (1) "ihe  fleintif 
obtained 'judgmesit for''the return of a 
cup forthwith, or for payment cof £ 50, 
its value and for £ 550 for dé meges 
and for costs, The ‘cup not” ‘being 
returned, he siened judgment for the full 
smount and issued a bankrtptcy ‘rictice 
for non-compliance with that judgment. 
After that date the debtor sent the cup 
to the ‘plaintiff and on the hearing of the 
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petition claimed that there was no longer 
a'good petitioning creditor's: debt “as it 
ought to. be treated as ‘reduced by the 
value of the cup. The Court ordeted ad- 
judication and Bigham, J., said: “It has 
been contended thet the property in the 
cup is ‘still in the petitioning creditor. I 
think, however; that by issuing the bank- 
rüptcy ‘notice and- presenting the tank- 
tuptey petition the creditor finally elécted 
. to abandon his property in the cup to the 


debtor, and thatit now vests ii him and will - 


form part of his estate on his Fankruptcy.' 
This was not - necessary for the decision 
0f “the case b«catse the debtor failed 
to exercise the Option that was given of 
réturning the cup forthwith with the result 


that the-judgment-became'a money judg- ` 


mënt and he having lost his” «option, 
was liable-for “the full amount of the 
judgmentand could properly be adjud'cated 
for i0n-compliance, atid I am not satisfied 
thatif-the plaintiff had- subsequently found 
the cup iu-the hands of a third party, 
he could not, ou the principle of Brinsmead 
v: Harrison’ (3)) have sued: that person for 
it, But,-however that may be, I think 
there- is. much .more here, The plaintifi 
when he‘petitioned in insolveney had no 
judgment at all, nor anything equivalent 
to one;^ But what he- did: was to allege 
that the rst defendant owed him Rs. 1,000 
as a liquidated amotiht, and set off about 
half of that amount «against a'debt due 
from-him to the insolvent @nd then’ used 
the balance as a liquidated amount to 
support his insolvency petition; and in 
my. judgment: that amounts to a cefinite 
election-to abandon all right to the ring, 
in favour of the rst defendant and‘ to look 
only to the advantage of getting rid of the 
balance ‘of his own ‘debt to the 1st defend- 
ant;‘and the hope-by tke pressure of 
insolvency proceedings of getting payment 
oft- the -bhólance from’ the rst defendant. 
It follows: that ‘at the date of the pledge 
to the and :defendaat' the rst defendant’ 
heda good title to the ring and the plaint- 
if. hid. none, or that atleast on the date 
of the adjudication the’ plaintiff cave up 
all further interests in the rinzand that 
if. the rst- defendant had no title ‘at the 
date of the pledge, he got one on the date 
of adjudication on the principle of feeding 
the title as ft is called in Whitehorn v. 
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Davison (7), or forwarding the title as it is 
“called by Phillimore, J., in Jn ve Debtor, 
Ex -parte Pejttioning Creditor (1), that 
principle was if there is a sale ot pledge 
to a bona fide putchaser or pledgee for 
value by one who has ro title, if that 
person subsequently obtains a title, it 
enures to the benefit of the turchaser ot 
piedgee. 

On these grounds I think ttat the judg- 
ment of the District Munsif and Venkata- 
subba Rao, J., are corfect and that the 
appeal must be allowed with costs 
throughout. 

Oldfield, J.—I agree. 

Ramesam, J.-—I agree. 

A Appeal allowed, 

V. N. V. MM 

7 (1911) x K., B. 463; £o L. J. K. B. 425, 104 
Y. T. 234. 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL NO. 55 OF 1023. 
May 2r, 1923. 
Present ;—Sir Shadi Lel, Kr., Chief 
Justice, and Mr. Justice Martineau, 
RAM SINGH-—-DECREE-HorDER— 
APPELLANT 
versus 
WARYAM SINGH—JupGMENT-DEBTOR—~ ` 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 2 
(11)—Legal vepresentative, who is—Manager of 
shrine—Successor, whether legal representative— 
Decree against manager personally, ‘whether can 
be executed against successor—Letters Patent Ap- 
peal—Potnt not raised before Single Judge, whether 
can be taken. ' 

The expression legal representative, as defined. 
in section 2 (rx) of the Civil Procedure Code, 
means a person who in law represents the cs- 
tate of a deceased person, and includes any per- 
son, who -intermeddles with the estate of the 
deceased and, where a partysues oris suedina 
representative character, the person on whom the 
estate devolves on the death of the party so 
suing or sued. [p. 536, col. 1.] 

The interest of the manager of a shrine in the 
shtine and the property attached to it comes 
to an end on his death, and a person who js 
appointed to succeed him in the management 
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of the property cannot be said to be his legal 
representative. Therefore, a decree obtained 
against the formerin his personal capacity can- 
not be executed against the latter. [p. 586, col. 2.] 

A point not taken before the Judge in Chambers 
cannot be agitated in an appeal under the Letters 
Patent against his decision. [p. 586, col. 2.] 

Letters Patent Appeal against an order 
of Mr. Justice Campbell passed in Civil 
Appeal No. 1170 of 1922, on the 11th 
January 1923, reversing that of the 
Additional District Judge, Ferozepore, 
dated the 25th January 1922. 

Bakhshi Tek Chand, Mr. Manohar Lal, 
Tala Kanshi Ram and Bawa Kahan Singh, 
for the Appellent. 

pr. Nand Lal, for the Respondent. 


JUDGMENT.—On the 20th Noven.ber 
1916 the appellant, Ram Singh, brought 
an action against one Gurmukh Singh on 
the allegation that the said Gurmikh 
Singh, whom he had appointed to manage 
the shrine called Hareke Kalan Dera and 
the property attached to that shrine, kad 
been guilty of mismanagement; and he 
accordingly asked for a decree for the 
remo val of the defencantírom the manage- 
ment oí the shrine and for possession of 
the property attached to it. On the 24th 
of December 1919 the Subordirate Judge 
granted a decree in accordance with tke 
prayer contained in the plaint; but it 
appears that Garmukh Singh hed died 
about sx months before the dateof that 
decree. In view, however, of r. 6, of 
O. XXII of the Cil Procedure Code, 
the Court considered it unnecessary to 
bring his lezal repreceatative on the re- 
cotd before pronouncing the judgment. 

The decree-holder now seeks to execute 
the decree against one Waryam Singh on 
the ground that the latter is the legal 
representative of the deceased jc dgment- 
debtor. Now, the expression legal repre. 
sentative, as defined in section 2 (11) of 
the Civil Procedure Code, means a person 
who in law represents the estate of a 
deceased person, and includes any person 
wh) intermeddles with the estate of the 
deceased and, where a party sues or is 
sued in a representative character, the 
person on whom the estate devolves on 
the death of the party so, suing or sued. 
It is conceded that Waryam Singh does 
not in law reptesent the estate of the 
deceased Gurmukh Singh; but it iscontend- 
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ed that he must be deemed to be tha 
legal representative of the deceased, 

(1) because he has intermeddled with 
the estate of the deceased, and 

(2) because Gurmukh Singh was sued 
in a representative capacity ard his estate 
has devolved on Waryam Singh. 

Now, it is true that Waryam Singh ig 
in de facto possession of the shrine and 
the property appertaining thereto, but he 
claims that he has been appointed Mahant 
of the shrine by the Bhek. Whether this 
claim is well-founded or not, there can 
be no doubt that he has not intermeddled 
with the estate of Gurmukh S'ngh. What- 
ever interest Gurmukh Singh possessed in 
the shrine and the property attached ta 
it came to an end on his death, and the 
shrine with its property cannot by any 
stretch of argument be deemed to be the 
estate of Gurmukh Singh. Waryam Singh 
may bea trespasser, but he has not inter- 
meddled withany estate belonging to the 
deceased. i 

Nor are we prepared to hold that Gur- 
mukh Singh was sued in a representative 
character. A pervsal of the plaint makes 
it perfectly clear that Guimukh Singh was 
described therein as the marager of the 
Dera and its property, and that the acts 
complained of were done by him in his 
personal capacity and not as tLe reptezer- 
tative of the congregation. As defendant 
to such a suit Gurmukh Singh represented 
no one but himself. 

On neither of the grounds urged by the 
learned Counsel for the appellant can 
Waryam Singh be treated as the lecal 
representative of the deceased Gurmvkh 
Singh. It is, however, contended that as 
the decree directed, inter alia, the deli- 
very of certain boxes conteining docu- 
ments belonging to the appellant, the 
defendant, Waryam Singh, must be regard- 
ed as on intermeddler with the estate of 
the deceased in co far as these boxes are 
concerned. This point was not raised 
before the Single Judge, and cannot, 
therefore, be agitated in an appeal under . 
the Letters Patent. 

For the aforesaid reasons we concur in 
the co:zclusion of Mr. Justice Campbell ard 
dismiss the appeal with costs. ; 

Z, K, Appeal. dismissed, 
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PATNA HIGH COURT. 
MISCELLANEOUS APPEAL NO. 243 
OF 1922. 

May 21, 1923. 

Present :—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Foster. 
Musammat JAGESHWAR KUER— 

PLAINTIFF—APPELLANT 

versus 
TILAKDHARI SINGH—DEFENDANT— 
; RESPONDENT, 

Chota Nagpur Tenancy Act (V I B. C. of 1908), 
$. 139—Civil Procedure Code ( Act V of 1908), O. 

V 1 1, v. 10— Jurisdiction of Civil and Revenue Courts 
—Ejectment of tenant, suit for, whether cognizable 
by Civil Cotrts—Ejectment of trespasser, suit 
for—Defendant held to be tenant—Procedure—Re- 
turn of plaint—Dismissal of suil. 

Under section 139 0f the Chota Nagpur Tenancy 
Act asuit to eject a tenant of agricultural land 
is not cognizable by a Civil Ccurt. [p. 588, col. t.] 

Where ina sut for ejectment filed in a Civil 
Court, whichis based on the allegation that the 
defendants are trespassers, the Court firds ihat 
the defendants are not trespassers but non-occu- 
pancy vaiyais the proper procedure is not to re- 
turn the plaint for presentation to the proper 
Court but to dismiss the suit altogether, as the 
‘allegation on which itis based has not been up- 
held. [p. 588, col. 2.) 

Miscellaneous appeal from an orcer of 
theSubordinate Judge, Rarchi, dated tke 
16th September 1022, TeVersirg that of 
the Muns‘f, Palamau, dated the zroth 
March 1921. 


Messrs. Baikuntha Nath Mitter and Ram 
. Prasad, ior the Appellant. 

Messrs. Lachmi Narayan Sinha end 
Devaki Prasad Sinha, icrthe Res] or dent, 


- JUDGMENT. 

Miller, C. J.—The only question for de- 
termination in this appeal is whether the 
learned Subordinate Judge was right 
upon the facts foundin the case in atriy- 
ing at the conclusion that the Munsif ked 
no jurisdiction 10 hear and determire 
the suit, 

The suit was instituted by the plaint- 
is as proprietors against the defendents 
as tenants or tathet eas the persons wko 
had been Jn possession of ihe lard es 
tenants under a three vears’ Icase ond 
whose lease had expired, to eject them 
from the land. Other deferdents wko 
It was alleged had been put in by the 
first defendant as tbeir tenants were also 
made parties but they disclaimed all in- 
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terest in the property and they need not, 
therefore, be any longer considered. The 
case put forward by the plaintiffs was 
that the defendants'lease hevirg expired 
they were trespassers and, therefore, could 
be ejected. 

Various deferces were raised and 
amoayst others the deferdants contended 
that they had been in occupation of this 
lard many years before the lease and 
were in fact occupancy radyats. ‘The plairt. 
iffs on the otber hand contended that 
their right under the lease wes merely 
that of tenure-holders and that they had 
no raiyati right at alf. 

The learned Muusif decided in favour 
of the plaintiffs. He came to the conclu- 
sioa that the evidence of the defendants 
as to occupation of the land before the 
lease in question Could not be accepted, 
that they had in fact been cultivating 
some of this land before that reriod- under 
wüit is known as an akar lease which 
gave them no rights of occupancy and 
that the land grarted under tbe lease 
of three years, which had expired, coi ld 
not be identified with the land of which 
the defendants had previousiy been in 
po session. - 

When the case came before the learned 
Subordinate Judge onepreal, alihoi£h le 
agreed With the fects as found by tke 
Muusif as to whst had pieviously taken 
place, on considering the terms of the lease 
under which the defendents had been 
admittedly in possession :or three yiars 
and somewhat Icnter period to the ip- 
stitution of the stit, wes of opinion that 
the defendants’ sights, urder the lease, 
were the rights of à ratyat, that is to cay 
the right of taku g the lard into then 
own cultivation and not the tights of a 
tenure-holder or thikadar s ranted for tke 
purpose of putting others in possession 
of tne land in order to cultivate it, He 
reters to the terms of the lease and if 
his reference is accurate as one must pre- 
sume it is, because the lease has not been 
produced in this Court so as to challenge 
it, then there can be no doubt that the 
learned Judge was ri ht iu comirg to the 
conclusion that the interest of tke de- 
fendants was that of raiyais, and al. 
though they had acqvired no occupancy 
title they were in fact non-occupancy 
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vyatyats On reference to the provisions 
of the Chota. Nagpur Tenarey Act it ap- 
peated to the learned Subordinate Judge 
that a suit to eject a tenant of agricul- 
tural lard or to cancel any leare of 
agricultural land was not cognizable by 
the Civil Court because under section 139 
of the Chota Nagpur Tenancy Act it is 
provided, inter alia, thal suits of the 1ature 
which I have just mentioned : 

“Shall be cognizable by the Deputy 
Commissioner, and shall be instituted end 
tried or heard under the provisions of 
this Act, and shall not be coznizable in 
any other Court, except as otherwise pio- 
vided in this Act," l 

The act further provides machinery for 
trying cases of that sort before the Deputy 
Commissioner with certain powers of ep- 
peal to his superior officer, Moreover 
the grounds upon which 4 non-occupancy 
vatyat shall be liable to ejecimentare set 
out in section 41 and other places in the 
Act. A special procedure is piovided for 
trying cases of that sort and it is orly 
by the Tribunals, prescribed in tte gct 
that such a suit can be tried. Having 
arrived at that corclusion, as the learred 
Sudordinate Judge did, it seems to me 
that he was bound to dismiss the suit. 
The suit as framed, was one to eject 
terspassers, but on the facts found the 
defende nts were not trespassers but nor.- 


occupancy ratyais. As no suit to ejcct 
non-occupancy niiyals could be tred in 
the Civil Court the question of the 


plaintifs’ rights against them ccud rot 
be determined in the present suit. The 
learned Judge should have contended 
himself with dismissing the suit bul he 
ordered the plairt to be returned for 
presentation in the proper Court. This 
could not be done as the suit was not 
iramed as one fot the ejectment of raiyals. 
It was nevertheless rightly dismissed ard 
in that respect his decree should be affirm- 
ed. Subject to th's modification of the 
Sudordinate Judge’s order tke appeal is 
"dismissed with costs to the respondents 
who hive appeared. 
Foster, J.— I agree. 
l Order modified. 

Z K, 
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LAHORE HIGH COURT. 
MISCELLANEOUS SECOND APPEAL No, 1900 
OF 1021. 
Feburary 9, 1922. 
Pyesent:~Mr. Justice LeRossigrol. 
THI RAJ AND ANOT HER—L/ EFENDANTS 
— APPELLANTS 
VETSHS 
KHEAUSI AND oTHERS-—] LAINTIFFS 
AND Musammat RAMI— DEFENDANT— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art, 44— 
Minors, suit against—Compromise by guardian 
al litem—Suit by minor io recover property— 
Limitation. 

Where a suit js compromised on  bthalí of a 
minor by his guardian ad litem with the sanction 
of the Court, a suit by the minor to recover the 
property affectcd by the compromise nust be 
brought within three years of his attaining 
majority. The minor cannot sue to recover the 
property by ignoring the compromise altogether. 

Miscellaneous ' second appeal from an 
order of the District Judge, Hissar, dated 
the 16th July 1921, reversing thai of the 
Munsif, Second Class, Hissar, dated the 
8th December 1020. 


Mr. Nihal Chand Mehra, for the Ap- 
pellants. 
Lala Jagan Nath, for the Respondents. 


JUDGMENT.—In the course of litigetion 
between the parties in 1010, a compiomise 
was arrived at and a decree issted upon 
the compromise. ` 

At that time the pleiniifís were mirors 
and were represented by  íleir mother, 
the compromise was scrutinized by the 
Court which found it beneficial to the 
minors and gave leave to the guardian. 
In consequence of thai compromise ard 
decree, the present defendants paid a 
sum of money 2nd were granted occuparcy 
rightsin the area now in dispute. 

The present suit is brought by the 
quondam  mirors for possession of that 
area, which they alleged was alierated by 
their mother without necessity. 

They ignoredthe dectee of the Revenue 
Court in, 1910. 

The First Court found that the suit was 
time-berred as the pleintiffs had rot 
sued within three years of attaining majo- 
rity. but the District Judge has disagreed 
and holds that the decree of 1910 can 
be ignored and finds that the limitation 
for the suit is 12 years, 
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SANT PRASAD SING HY. SHEODUT SINGH; 
He drawsa distinction between a decree 
. On adjudication anda decree by consent 
which I do not follow and refers to cer- 
tain remarks in Sant Kumar v. Deo 
Saran (i) which divorced from the facts 
of thai case quite different from those of 

this case robbed it of their value. . 

1 do not agree with the learned Dis- 
trict Judge that the decree of 1910 can 
be ignored till it is set aside, it is bind- 
ing on the plaintiffs and their suit to 
set it aside and so regain possession of 
the erea in «suit is barred by time. 


I accepi the appeal and dissmiss the. 


suit with costs throughout. 

Z, Ke Appeal accepted. 
* (1) 8 A. 365; A. W. N. (1886) 129; 5 Ind. Dec, 
(N. S.) 135. 


PATNA HIGH COURT. 

APPEAL FROM ORIGINAL ORDER NO. 149 
í i OF 1922. 

. May 7, 1923. 
Presenti—Mr, Justice Das and Mr. 

Justice Kulwant Sahay. 

SANT PRASAD SINGH—DEcREE-HOLDER 

—APPELLANT 

| versus . 

SHEODUT SINGH- JupG¢ MENT-DEBTOR 

—RESPONDENT, 

"Provincial Insoluency Act (V of 1920), ss. 2 (1) 
(d), 28, 47—Receiver, suit dgainsi— Leave of Court 
whether. necessary—Secured creditor, postition of— 
Hindu Leaw— Joint family—-Co-parcener, interest 
of; whether passess to Receiver—Question of title— 
Insolvency Court, duty of. soot 

A Receiver in insolvency proceedings is not 
in the same position as a Receiverin a suit. His 
position is that of an assignee in bankruptcy, 
and itis not necessaty for a party to obtain the 
leave of the Court to proceed against a Recciver 
appointed under the provisions of the Provincial 
Insolvency Act. (p.605, col. 2; p. 606, col, rj 

Amrita Lal Ghose v. Narain Chandra Chakra- 
barli, 53 Ind. Cas. 973; 30 C. L. J. 515, relied on. 

' In insolvency proceedings a secured creditor 
Stands on a different footing from that which 
is - ordinarily occupied by unsecured creditors. 
{p. 590, col. 1] | 

A secured creditor may do one of thiee things: 
he may enforce his secutity and prove for the 
balance ‘that may be due to him; or he may te- 

linquish his security for the general body of cre- 
ditors and prove for the whole debt that may be 
due to him, or he may value his security and 
receive a dividened for the balance that may be 
due to him, subject to the right of the Court to 
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redeem the security. He may also ignore the 
Insolvency Court altogether, in which case he 
must be content only with his security, and will 
be debarted from claiming any dividend, if his 
security should prove to be insrfficient. [pe 
590, col, 2; p. 591, col. 1.] 

A member of a joint Milakshara family has ro 
interest in the family property which is capable 
of passing to a Receiver upon insolvency. [po 
591, col. 1.] 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
280; 39 A. 437; 44 I. A. 126; 21 C. W. N. 698; 1 
P. L. W. 557; 15 A. Ty. J. 437; 19 Bom. L.R. 498; 
26 C. L. J. 1; 33 M. L. J. 14; (1917) M. W. N. 439; 
22 M. L. T. 22; 6 L. W. 213 (P. C.), followed. 

It is always desirable that a question of para- 
mount title raised in insolvency proceedings 
should be decided by the Court and not by the 
Receiver. [p. 592, col, 1.] M 

Appeal trom an ordei of the District 
Judge, Saran, datedthe 4th April 1922. 

Messrs. Lakshmi Kant Jha and Her 
Narayan Prasad, for the Appellant. 

Messrs, Nirsu Narain Sinha and Raghu» 
nandan Prasad, for the Respondent, 

JUDGMENT. 

Das, J.— he parties have entirely 
misunderstood the provisions of tLe Pro- 
vincisl Insolvency Act, 1920, and the result 
is that there has been a serious failure 
of .justice in this case. 

The appellant obtained a mortgage decree 
against Shew Dutt Singh on the 19th 
February 1917. Sometime in 1918 Shew 
Dutt Singh filed his schedule in insolvency 
and, on the 7th January 1919 a Receiver 


. was appointed under the provisions of the 


Provincial Insolvency Act to take charge 
of the properties of the insolvent. Having 
obtained the mortgage decree, the appel- 
lant caused the mortgaged properties to 
be sold; but on the objection of the Re- 
ceiver the sale was set aside. It appears 
that the appellant did not make the Re- 
ceivera party to the execution proceedings; 
and the result was that the sale was 
properly set aside. 


On ihe 24th January 1921 the appel- 
lant filed a petition in the Insolvency 
Court, He stated in his petition that he 
desired to have the properties cold and 
he asked for permission of the Court to 
add the Receiver as a party to the 
execution proceedings. In my opinion the 
appellant entirely misconceived his re~ 
medy. A Receiver, jn insolvency pro- 
ceedings, is not in tke saine position asa 
Receiver ina suit, His position is that 
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of an assignee in bankruptcy, and it is 
well settled that it is not necessary for 
a party to obtain the leave of the Court 
to proceed against a Receiver appointed 
Under the provisions oi the Provincialln- 
solyênuy Act of 1920 [see Amrita Lal 
Ghose v. Narain Chandra Chakrabarti (x)]. 


As I have stated tue appellant applied. 


for leave io continue tie execrtion pro- 
ceedings against the Receiver. Thereupon 
the learned District Judge called vpon the 
Receiver to appear and to show cause 
why the execution proceedings should not 
be continued as against him. The Receiver 
appeared and objected to the ex.cution 
preceedinzs, On the 22nd of April 1922 
the.learned District Judge passed an order 
directing tte Receiver totake possession 
immediately of the propetty of the insol- 
vent and to have it suldtor the benefit 
of the creditors, and he directed that tke 
appellant should be g.ven priority in the 
payment of the debts. In my opinion the 
learned Judge was not right in passing 
which he did pass. It is well 
established that a secured creditor stands 
on a different footing from that which 
is ordinarily occupied by unsecured credi- 
tors. The position of a secured creditor 
ig dealt with in section 28, par«graph (6), 
aud section 47 of the Provincial Insol. 
vency Act. Section 28 provides that on 
adjudication, 
the whole of the property of the insolvent 
shall vest inthe Court, or in a Receiver, 
and shall become divisible among the 
creditors, and that thereafter, except as 
provided by the Act, no creditor to whom 
the insolvent is indebted in respect of 
any debt proveable under the Act shall, 
during the pendency of the insolvency pro- 
ceedings, have any remedy against the 
propefty of the insolvent in respect of the 
debt, or commence any suit or other legal 
proceedings, except withthe leave ci the 
Court andon such terms as the Court may 
inipose. Paragraph (6) provides as 
follows : . . 

"(6) Nothing in this section shall affect 
tbe powet of any 
réalise of otherwise deal with his security, 
in the same manneras he would have been 
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entitled to realise of deal with it if this 
section Lad not been passed." 

Paragraph (6) is very empkatie in pro- 
viding that the provisions of the Pro- 
viucial Insolvency Act should not in the 
least touch a secured creditor who is en- 
titled to realize or deal with the secur ty 
in any way he chooses unbampered by 
the provisions of the Provincial Insol- 
vency Act, Section 47 provides as 
follows: 

(1) "Where a secured creditor realises 
his securitv, he may prove for the balance 
due to him, after deductiug the net amount 
realised. 

(a) Wherea secured creditor relinquishes 

his security for the general benefit of 
the creditors, he may prove for his whole 
debt, ; 
(3) Where a secured creditor does not 
either realise or  relinquish his secuiity, 
he shall, before being entitled to baye his 
debt entered in the schedule, stafe in 
his proof the particulars of his secvrity, 
and the value at whicb he assesses it, 
and shall be entitled to receive a dividend 
only in respect of the balance due to him 
after deducting the value so assessed. 

(4) Where a secur.ty is so valued, the 
Court may at any time before realisation 
redeem iton payment to the creditor of the 
assessed value. 

(5) Where a creditor, after having valued 
bis security, subsequently reahses it, tke 
net amount realised shall be substituted 
for the amount of any valuation previous- 
ly made by the cfeditor, and shall Le 
treated in all respects as an añtended 
valuation made by the cteditor. 

(6) Where a secured creditor does not 
comply with the provisions of this section 
he shall be excluded from all share in any 
dividend." 

Speaking broadly, a secured  creditot 
may do oneof three things: he may en- 
force his security and prove for tke 
balance that may bedue to him, or he 
may relinquish his security for tle general 
body of creditors and pfove for the 
whole debt that may be due to him,or 
he may value his security and receive a 
dividend for the balance that may be 
due to ‘him, subject tothe right of the 
Court to redeem the security. He may 
alsgignore the Insolvency Court altogether 
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. in which case he must be content only 
with his security, and will be aebarred 
from claiming eny dividend, if his security 
should prove to be insufficient. 

Now, in the proceedings which are 
before us, it does not appear that the 
appellant elected at any time to rel.nquish 
his security for the general body of the 


creditors. That being sc, the learned Lis-. 


trict Judge had no jurisdiction to direct 
that the property should be sold and that 
Sant Prasad Singh should merely be given 
priority in the payment of the debts. It 
is of course Open to the appellant to con- 
. sent to the property being sold in the 
insolvency proceedings, but we do not find 
that the appellant, at any time, content- 
ed to the properties being sold by the 
Insolvency Court, or that he surrendered 
his security in favourof thegenetal bcdy 
of creditors, In my opinion the order of 
the learned Judge, dated the 22nd April 
1922,in so faras he directed the Rece:.ver 
to take possession of the mortgaged ptop- 
erties and to sell the mortgaged proper- 
ties, is wholly erroneous. 

But the difficulty does not end here. On 
the yth of September 1927 Musammai 
Anup2 Kuer, the wife of tbe insolvent, on 
behalf of her minor children, filedan objec- 
tion, the object of which was to have 
three-fourths share of the properties wholly 
exoneratedfrom'any liability, She alleged 
in herpetition that her husband was a 
man Of immoral character ond was ad- 
dicted toevery sott of vice and that the 
money borrowed by hun was nct for the 
benefit of the joint family, and that the 
shares of the minors had not vesteq in the 
Receiver .and could not be sold by the 
Receiver. Stopping here for a moment, it 
is necessary to point out that it the posi- 
tion taken up by the infants be at all right 
. then nothing at all has vested in the 
Receiver. "Under the Provincial Insoivercy 
Act property is defined to inctlde any 
propetty over which or the profits of 
which any person has a disposing power 
which he may exercise for his own benefit. 
Section 28 of the Act provides that on 
the making of an order of adjudication 
the whole ofthe property of the insolvent, 
that 1s to say, property as defined in the 
Act shall vest in ihe Court or in a Re 
Gelver ag provided in the Act and. shall 
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become divisible amongst the creditors, 
The question then arises, did the insolvent 
have any p.opetty at all which could vest 
in the Receiver, assuming that the infants 
are right, that the family was a joint 
Mitakshara family. It the minus are 
right in their contention, there was nothing 
in the possession of the. insolvent over 
which, or the profits of which, he had a 
disposing power which he cotld exercise 
for his own benefit. If, therefore, this 
issue be decided in favour of the minors 
then it must follow that, not the three- 
foaiths share of the properties, but the 
entirety must be exonerated from all liabi- 
lity. No doubt there is a line of cases, long 
before Sahu Ram Chandra v. Bhup Singh 
(2) was decided by the Judicial Committee, 
which held that the member of a joint 
Mitukshara family hasan interest which is 
capable of passing toe Receiver upon in- 
s)oüvency, but Saku Ram Cuandra's case 
(2) authoritatively | dec.des that that 
view can no lonzer be maintained. If we 
are, therefore, to uphold the decision of 
the learned District Judge, dated the 4th 
April 1922 it would be necessary for us 
to direct that the entirety of the property 
that has vested in the Receiver te 
exonerated from all liability. 

We have now toconsider the propriety 
of the order of thelearned District Judge 
of the 4th April 1922. 1 have already 
stated that on the 7th September 1021 
Musammet Anupa Kuer, on behalf ot her 
minor children, tiled a petition claiming 
that three-fourths of the property should 
be exonerated from liability. ‘The learned 
District Judge thereupon called upon the 
Receiver to report on the objection filed 
by Musammit Anupa Kuer., The Receiver 
took evidence and came to the conclusion 
that the contention of Musammat Anapa 
Kuer was rightand he recommended to the 
learned District Judge that three-fcurtks 
should be excludedirom sale. The learned 
District Judge, without considering the 
matter at all, (for there is nothing in the 
Short order which he has passed which 
shows that he judicially considered the evi: 
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dence which was laid before the Receiver) 
accepted the report of the Recelver and 
‘exonerated the shareof the minor children 
fram sale. 
It is always desirable that a contention 
of this nature should be decided by the 
Court and mt by an officer that may be 


appointed by the Court. The question ` 


raised On behalf of the minors was a ques- 
tion of paramount title and, therefoie, a 
question raising a very importart matter 
between tha insolventand the general kody 
of creditors, Itwas, in my opinion, neces- 
sary that the learned District Judge 
himself should have disposed of the matter, 
Iam,therefore, anableto uphold the order 
of the4th Avril 1922. I wouldaccordingly 
set it dside, remand the matter to the 
learnel District Judge, and direct that he 
do‘ proceed to deal withit himself, Sofar 
as the appellant is concerned, he is ex- 
titled to pursue his remedy in the way he 
desires, either without the assistance of the 
Iniolvency Court, or under the provisions 
of thé Provincial Insolvency Act. 

“We make no order as to costs. 

Kulwant Sahay, J.—I agree. 
Z. K, 
Case remanded, 


'OUDH JUDICIAL COMMISSIONER'S 
l C0 ; 
Civil, Revision No, 106 or 1021. 
November 3, 1921, 
4 Pyesent:—Mr, Daniels, A. J.C, 
. CHATUR—DEFENDANT—A PPELLANT 
. Versus, 
RUKMANGAD SINGH-—PLAINTIEEF-— 
OPPOSITE PARTY. 

“Transfer of Property Act (I V of 1882), ss. 108 
(h), 117— Landlord and tenant— Agricultural lease 
—Tenant, whether entitled to cut trees planted by 
himself. | 

Though section 108 (A) of the ‘Trausfer of Prop- 
erty Act does not, by reason of section x17 of 
the Act, apply to agricultural leases, it lays down 
a principle which is applicable to such leases in 
the absence of any special custom to the contrary, 
. frees planted by a tenant of agricultural land 
on.the land of the tenancy with the permission 
of the landlord , may be cut and removed by the 
tenant duting the continuance of his tenancy, 
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Revision against a decteeof the Munsif, 
HRatdoi,sitting as Small Cause Court Judge, 
dated the 27th July 1920. 


Mr. Mohammad Yusuf Ali, for the 
Appellant. 

Mr. Ghulam Hasan, for the Opposite 
Party; ; 


JUDGMENT.—This is anapplícation under 
section 25 of the Provincial Small 
Cause Courts Act. It raises the question 
of the right of a tenantto cut down a tree 
planted by himself on his holding. Jt may 
be assumed that the tree was planted 
originally with the permission or at any 
rate the acqtiescence of the zemindar as 
it was planted Jong ago in thetime of the 
fathers of the parties. If this lease were 
governed bythe Transfer of Property Act 
the tenant would under section — rc8 (h) 
clearly have the tight to remove the iree 
during the continuance of his tenancy. 
The Bombay High Court in a judgment 
with which I am in entire accotdhas laid 
it down that though section 1c8 (4) of the 
Transfer of Projerty Act does not, by 
reason of seetion 117 of the same Act, apply 
to an agricultural lease it lays down a 
a principle which does apply in the absence 
of any Special custom to the contrary. The 
English Law regarding fixtures has no 
application to this country, I am of opi- 
nion, therefore, that the learned Judse of 
the Court below was wrong in holding that 
apart from any special custom the tenant 
had no fight to cut the tree, Thelearned 
Judge had decreed the suit on another 
ground. The wajib-uLarz which the plainte. 
iff produced records a custom allowing a 
tenant to cut down a tree planted by him 
in front ot his docr orin his courtyard or 
on waste land generally. The learned 
Judge consideredthat this negatived the 
defendant's right to cut the tree, It ap- 
tears to me that this clause has no appli- 
cation to the case of a tree planted on 
holding and that the wajtb-ul-a7z, theretore,. 
does not apply to the case before me. On 
both grounds, therefore, I consider the 
learned Judge’s decision erroneous and I 
accordingly allow the applicetion for revi- 
sion and dismiss the suit with costs in 
both Courts. 


Z. K. Revision. dismissed. 
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NASPUR JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL REVISION NO. 204-B OF 1923. 
November 2, 1923. 
Present -—-Mr. Kinkhede, A. J. 
UDHAO AND OTHERS— 
—-APPLICANTS 
Versus . 
EMPEROR--O»rosirg PARITY. 

Criminal Procedure Code ( Act V of 18981, s, 342 
(1x) — Examination of accused —O mission — Illegality 
—Ezünination, how to be made—-Written statement 
filed by accused — E xamination, whether unnecessary. 

Sect on 342 (1) of the Criminal Procedure Code 
contemplates that the accused should be examin. 
ed afer all the witnesses for the prosecution 
are examined and cross-examined, and before 
he is called on for his defence. [p. 596, col. 2.] 

Tne provisions of section 342 (7), Criminal 
Procedure Code, being mandatory, an omiss on to 
question the accused generally on the case as 
required by the latter part of the section, is 
not a mere irregularity, but it is an illegality 
which vitiates the whole trial. However, if 
the Magistrate discharges the accused without 
fra ning a charge, the non-examination of the 
accused would not .vitiate the proceedings. (p. 
595, col. 2; p. 597, col, r.] 

Case-law reviewed. 

In examining the accused under section 342 
of the Criminal Procedure Code it is incum- 
bent upon the Magistrate, not to put him the 
general question “You have heard the prosecution 
witnesses against you, say what you have to 
say,” but to communicate to him by appropriate 

uestious everything that is alleged against him in 
the evidence for the prosecution to its full extent, 
with a view to ascertain from him what ex- 
planation or defence in Jaw or in fact he wishes 
to put forward in respect thereof, [p. 598, col. 2.] 

Written statenents filed by the accused do 
not take the place of evidence, nor of such 
exaninition of the accused as is contemplated 


by section 342 of the Code of Criminal Proce. 
dure.  [p. 398, col, 2.) 


C. 


' Criminal revision against the decision of 
the Sessions Judze, East Berar, Amraoti, in 
Criminal Appeal No, 112 of 1923, dated the 
a7th June 1923. 

` Dr. H.S. Gour and Mr. M. Y. Sharif, 
for the Applicants. 


Mr, G. P. Dick, Standing Counsel, for 
— the Crown. 


ORDRBR.—T he facts which gave rise to the 
prosecution of Udhao Patel, the accused con- 
cerned in thiscase, and sixteenotheraccused 
conceraed in the r6 other conected 
Revision Petitions Nos, 205-B to 220-B of 
1923 areas follows ;-- | 
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The Police Station House Officet, Gopal 
Singh P.W. No. 3, of Yeotmil got news 
on Oth January 1923 that a cock fighting 
Bazar was going to be held that day at 
the village of Mouza Bhari belonging to 
accused Udhao. The village is at the 
distance of three milesfrom Yeotmal. Gopal 
Singh with some other constables formed 
themsleves into a party and went to the 
Spot feachinz there at about 2-30 P. ¥, 
They saw in what is styled as au open 
spice in frontof Udhao Patel's Bada’ that 
the gama of cock fighting was going on and 
a large numberof people had assembled 
there. The crowd hegan to disperse at the 
sight of the Police party, Gopal Singhand 
one Iswar Aiyar, P. W. 6, noted the names 
of the gamesters, Some of the gamesters 
are syid to have entered the Bada. Some 
tims: after the crowd had formed themselves 
into an armed mob as the prosecution 
story goes, the accused Udhao Patel and 
his brother Dimria exorted the mob to 
attack and belabour the Police and to rob 
them of their pipers and other things 
and ultimately succeeded in ereu confining 
the Policemen in some lane shown onthe 
map filed in the case. Mr. Pimple, the 
D:puty osuperiatendent of Police P. W. 
N>. 1 of Yeotmil, got news of this attack 
on the Police party and he hastened to 
the scene of the occurrence to rescue the 
confined but before he arrived on the 
scene th: Policemen were released and 
when they were on their way back to 
Yeotmal they met Mr. Pimple’s party and 
both those parties then came over to 
Bhari, There they found the crowd still 
assembled and in the midst of opposition 
and stoning they succeeded in making .ar- 
rests of r5 persons. Out of them 14 were 
put on trial and one was lateron releas- 
ed by Police. Arrests ofsome more accus! 
ed were made ; they are accused Nos. 15 
to 18, fourt more persons were suspected and 
their names were put in the Police skallan 
as accused Nos. 19 to 22 but they are 
still untraced, having absconded in the 
meanwhile, 

2. (a) The case against the 18 accused 
was started before Mr. b. A. R. Dewey, a 
section 30 Magistrate of Yeotmal, on 24th 
Jeunary 1923 and proceedings under sec- 
tions 147, 332, 342 and 398 of the Indian 
Penal Code and section 13 of the Gambl- 
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ing Act commenced. Mr. Dewey at the 
request of the prosecution visited the 
, site of offences on 8th February 1923 with 
‘a ' view to hive a clear idea of the. sitta- 
tion and a sitisfactory map of the site 
prepared,on the spot. The Revenue: Ins- 
ector who,was. apparently, not gresent 
at the &pof wis to -bə ordered to prepare 
‘the ‘Map, From time io time I9 witnesses 
for the prosecutioy were examined.. The 
Reyenue Inspector who was the 26th 
witness was examined, on r6th Lkebruiry 
1923 with reference to the map he. was 
Ordered to prepare, that “map As, Exhibit 
‘P33, On this diy the 18 accused wete 
examired and ‘Temanded to Jail custody 
and the.case was ‘adjourned to the next 
easing. Oa the following diy the, atgu- 
ments “were ‘heard and the charges against 
the accused , framed and the pleasof the 
“acctised recorded, The. accused. des-red 
“that. prosecution. witnesses, Nos. 1 10, 25 
‘should be Te-called for, cross examinntion, 
Accused, Tanya (No. 5)-was.o1 this day 
Teleased on bail while’ the rest af the 
accused. were ‘remanded. to Jail custody. 
“The: , cfoss- -examination of prosecution 
"witnesses Nos, 2 to 15, was finished, on 
20th to 23rd , February 1923 and, Mr. 
Pimple, PW; ‘No, 1, only remained. The 
accused through their Couasel pressed for 
their release on Lai] this day. The Magis- 
trate considered | that there were no reason- 
‘able grounds for believing that the accuscd 
excepting Udhao (. ccus: d ‘No. 1) had:com- 
‘mitted any. 103-bailabte offence, but there 
were ‘sufficient grounds for further enquiry, 
into their guilt. They were accordingly 
ordered © ‘to be releascd on biil. Udhao 
alone was remanded to Jail custody. Tor 
Mr. Pimple's cross-examination the case 
remained, hanging till, 13th March 1923 
when he was CIO s3-eX umined at length and 
Ie-examined. Oa, this day. the Prosecuting 
Inspector requested permiss'On to examine 
three additional witnesses who were r.ot pre- 
viously named for prosecution and though 
the. Counsel, for the accused objected | to 
new witnesses being produced or examined 
‘at this stage, the Magistrate, Ove rung 
the objection, allowed the prosecution to 
examine one Sahadeo ( P. W. No. 21) who 
"was. ‘apparently | present at the hearing, 
and asior the other two witnesses who 
were. absent 2 at the hearing and for „the 
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other two new witaesses who were absent 
the case stood adjourned to 19th March 
1923. They wore examined on rgth March 
1023 as P. W. No, 22 ‘and P. W. No. 23. 
The accused were "put on PEE. detence'' 

o1, this day. 

(b) The E òf ihe 
witnesses extended. over seven hearirgs 
and their last'witness was No. 41, The 
case was then'ar;ued On 14th April 1923 
and was ciosed for judgment 40 be deliv- 
ered .on Ith April i923. Before the 
judgnient was delivered, the Mi istraie | ex- 


defence 


"àminád thé atcüsed U Tanto, ‘Patel with re- 


‘gard'to thé previous conviction ut er sec- 
tion 292, Andian Penal Code, in IQi4, as 
th: additional 'stetumert ‘sted’ tHe, wih 
"April 1923" in the memgrangduni of his ex- 
amination shows.” Ep E 
(dj “As axesulz of 1hé trial sched No.5, 
“Banya, . Was: acquitted: "Udkap, Accused 
"No? Yr: We$also acquitted Of the offence under 
scetioa 13" of the, , Gamblirg r Act énd, 
along with all .the remdipirg: “prosecute d 
‘acctsed, of the ‘offericé “of da coity;. E he 
‘Magistrate’ howeyer, on “tie ‘evidexee. found 
“that al) ihe” prosectited cecused ^ exeept 
‘Tanya, were guilty, as cha rg ed, of ‘Toiting, 
voluntarily causing "hufilià! deter “public 
servants froti theit' City; and ...wrong ful 
'cohfitletrient d. Poli¢emen: and - convicted 
‘them {except Tanya) un der séctior S 147, 
332 and 342 of Indian’ Penal ^ Co’ e I€s- 
pectively, réa'd with's sectipn: 34 oh. the same 
d each.. of the said 
imprisoned 1 ‘for 
Oae year or the first” offence, | IR m Orihs 


"for the second’ offence aud Six. jnouths dor 


the remaining offence, $. e. three years in all ` 
‘for the ‘said three offences. Accused "Udbso 

was found guilty of a. further- offerce of 
robbery though not dacojiy, and.: was 
convicted undcr section 394 Adion Penal 
Code, as well,andas an old fender, pie 
.vidnsly - convicted ilo six mon A "Tigorci [s 
imprisonment and Rs.590 fine fo; a lier 
robbery.in 1914, "he was sentenced fo One 
years rigorous imprisonment í ol. ‘tLe 
10bbery cónimitted at Bhari on 9th; Jaunary 
1923. 

3. Against these convictions 17 appeals 
were filed on <8th April 1923 .by the 17 
accused and “they are ' jig ers. 112 to328 
of 1923 ‘of the file ofthe Sessions .Juóge, 
Amr oti, Applications | for, ail, _ Were 
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made but they were all refused by the 
Sessions Judge that very day. At tne 
date of hearing fixed for gth July 1923 
the Pleader for the accused filed the 
following additional grounds of appeal and 
the case was then argued on 19th June 
1923 to which date it stood adjourned:— 

I. That th? learned Magistrate failed 
to examine the accused after the close of 
the prosecution evidence ih accordance 
with section 342 ot the Code of. Criminal 
Procedure, and this non complis nce with 
the provisionsof section 342 of the Code 
of. Criminal Procedure vitiates the trial, 

2. That the learned Mag'strate erred 


in not mentioning or specifying the com-- 


mon object of the unlawful assembly, 

3. That the learned Magistrate failed to 
comply with the p1ovisiois of section 233 
of the Code of Criminal Procedure. 

4. The leatned Sessions Judge fully 
realised the existence of those mistakes 
in the Trial Magistrate's proceedings but 
has tried to show that they were not 
such as vitiated the trial in spite of:the 
' fact that the Magistrate had failed to 
comply withthe mandatory provisions of 
section 342, Criminal Procedure Code, He 
held, relying toa the report of an Allahabad 
ruling, that the omissioi to exam're the 
accused after the close of the prosecution 
evidence was a technical omission aad 
would not vitiate the trial, As regards 
ground No. 2, the learned Seissons Judge 
observed thetthe commoi object “ may 
possibly not have been specified in the 
charges but there can be n) doubt what 
the common object was and the accused 
were well oware of that. The common 
object was to beat the Policean1 to deter 
them from do'ng ther duty." Similarly 
Js regards ground No. 3 it was observed 
that “there was en improper lumpirg 
 togethet of separate otences but that this 
may be a technical error.” Having in 
this manner brushed aside the legal objec- 
tions to the defects inthe irial the lower 
Court addre:s:d itself to the consideration 
of th» question of the severity of the 
Md ne pronouncedand held that there 
also the. Magistrate committed only a 
technical error and justified the award on 
the ground thit the maskintiim sentence for 
one of the offences onty, viz., . the ‘ortence 
under. section, 332,., Indian Penal ‘Code, was 
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. Rest of the grounds involve more or less 


-did not prejudice the 
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not exceeded by the total sentence of thtee 
years’ 1i;orous imprisonment: . he thus 
tho ight that the- sentences wera not illegal. 


“Tne technical error was considered te be 


such as did not vitiate the trial, In the 
end the Sessions Judge found: it necessary 
to upset the finding of the.'Trial Magistrate 


‘03 the point of the place of the occurrence 


beinga priva te or a publie place and held 
it to- be a “ public place." -He confirmed 


“the coivictions ani sentences also on the 


view that the ofence: were ''very serious and 
a deliberate revolt against authority occur- 
red," ‘The attitude of Udhao- was cha- 
racterised,as- “ specially contwmacious.” 
The appeals were sccordingls dismissed on 
27th J une 1923. - 

5. The 17 acea he-ve-on- yth August 
1923 moved ths Court n a revision 
decision of the 
Sessions Judge, -Amraoti, who dismissed 
their appeals. The principal grounds of 
the petition, for revision ‘are grounds 
Nos. I; 2,-3, 5, 6, 7 and 12: which deal 
aforesaid quest ons of law. 


questions of ‘fact. Grounds Nos.r and 
2 deal ^"with:the effect of. the omission 
to question the accused : generally. on the 
cise after the witnesses for prosection 
had been examined and befote thev were 
called on for their ;de/erce. : Grounds 
Nos.3, 5 and 6 deal with the omission 
io justify the commou object in the 
charges framed. Grounds Nos. 7 and 12 
deal with the: question of sev erity of the 
sentences, 

' 6. On roth August 1923 the accused 
got my predecessor ‘Kotval, A.J, C., to 
issue “a Rule nisi against ‘the District 


Magistiate, Yeotmal, calling upon him to 


show ‘cause why the convictions and 
sentences should not be set aside, and 
the accused acquitted or a re-triol'ordered 
01 tha grounds set forth'im the applica- 
tions ‘for revision, The District Magis- 
trate Mr. Comrie in his letter deted 
sih October 1923 utged that no ‘doubt 
the T Trying Magistrate: erred inópot exa- 
miping th? accused alter the evidence 
of P. Ws. Nos. 21, 22 arid. 28. was 
recorded but maintained that the onsission 
accused: ‘because 
tha evidence of the new witnesses was 
uot material and did not appear: to bave 
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influenced to Magistrate, Healso pointed 
out that as the accused had put in 
their written ‘statements it was extreme- 
ly improbable that the second examina- 
tion Of the accused wou'd have been 
more fraitiul, He re'erred to his own 
experience that the members of the 
Bar discourage “the questioning of the 
accused if the latter had either fied their 
written statements or lsft the case in 
the hands of their Counsel, As regards 
grounds Nos. 3, 5 and 6 . Mr. Cumrie’s 
explanation is not quite satisfactory, 
He maintains each offence should OTJi- 
narily have a separate head aid charge 
but that their lumping up together 
in the present case was not miskadinr. 
He further contenJed that the charges 
were set forth in a Teasoraple mcnrcr 
and the accused had no justification for 
pleading that they did not know what 
they were tried for. As regards grourds 
Nos. 7 and r2 he maintained that the 
circumstances of the case -wefe :0f an 
exceptional kind and that a deterrent 
punishment was called ior, particularly 
as the offences committed were the out- 
come of a determined effort to msist the 
Police authority. 


7. The arguments were addressed in 
the case of the principa] eccused Udheo 
Patel and as the points to be decided 
in all the cases are common, the ofdcr 
in Udhao's case will govern the rest ot 
ihe cases Nos. 205-B to 220-B of 1923. 
The learned Counsel for the spplicarts 
contended that serious injustice has been 
done to his clients by reason of the 
Trying Magistrate's failure to ccmply 
with the several inandatory provisions 
of the Criminal Procedure Code and that 
the whole trial has become vit.ated cn 
that account. I will, therefore, dcal 
with grounds Nos, I and 2 which invoive 
questions of law first of all. What I 
have narfated in paragtaph 2 of this 
order about the proceedings of tke Trial 
Court will show that in the present case 
although the Magistrate was bound to 
question the accused generally after the 
additional witnesses Nos, 21, 22 and 23 
were examined and Mr. Pimple (P. W. 
No. 1) was ctoss-examined and fe-exqmin- 
ed, before the accused were put on their 
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defence, he did not do so. The question 
is whether the Trial Magistrate has failed 
in the discharge of any imperative duty 
which the law had cast on him and 
whether this has vitiated the whole 


trial. 
8, Section 342 (f) of Criminal Pro- 
cedure Code says “for the purpose of 


enabling the accused to explain any cir- 
cunistances appearing in the eviderce 
against him, the Court may, at any stefe 
of an enquiry or trial, without previcrsly. 
w.rning the accused, put such questicns 
to him as the Court considers necessc1y 
and shall, for the purpose aforesaid, ques- 
ton him generally on the case after tke 
witnesses for the prosecution have been 
examined, ard before he is called on for 
his defence.’’ The plain provis‘ons of this 
section clearly contemplate that there is 
in the trial of every case a stage for 
questioning the accused “generally on the 
whole case" and that stage is ‘“‘after the 
witnesses for the prosecuton have Deen 
examined, and befote he is called on 
fot his defence." This must mean after 
ail the witnesses for the prosecution have 
been examined and after the ctoss- 
examination, if any, of such witnesses as 
ere Te- called is finished, for ordinarily the 
accused is not called on for his def«rce 
until the case for prosecution is closed. 
That the above mentioned ptovision is 
mandatory and must be complied with is 
laid down in a series of cases of the 
Bombay, Calcutta, Madras and Patra 
High Courts, and it must now be taken 
as settled law that the omission to 
question the accused generaily on tle 
case as required by the later part 
of section 342 (i) of Criminal Proce- 
dure Code, is not a mere itregulerify but 
it is an illegality which vitiates the whole 
trial: Tani v. Emperor (1) and 
Criminal Ref erence No, 6-B of 1918 decided 
on 19th J uner91 8, Emperor v. Ba valya (2), 
Basapa Ningepa v. Emperor (3), Amrita- 
jal Hazra v. Emperor (4), Mahomed 


(1) 48 Ind. Cas. 487; 20 Ct. L. J. 12. 
(a) 9 Bom. L. R. 356; 5 Cr. L. J. 332. 
(3) 3x Ind. Cas. 365; 17 Bom, In R. 892; 16 Cr, 


. J. 765. 
(4) 29 Ind, Cas. 5132 42 C. 957 a$. p. 1027; 21 
C, L. J. 3314 16 Cr. L. J. 497; 19 C. W.N. 676, 
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Hossein. v. Emperor (5), Fernandez v. 
Emperor (6), iGulabjan vy. Emperor (5), 
Mazahar Ali v. Emperor (8), also 
In re Varisat Rowither (9), Raghu 
Bhumi) v. Emperor (10), Fatu Santal v. 
Emperor (r1), Gulam Rasul v. Emperor (12), 
Gurvdat Singh v. Emperor, Criminal Appeal 
No. 45 of 1923, In ve Maruda Mathu 
Vannian (r2), Promctha Nath Murho- 
padhya v. Emperor (14) and Gangadhar Goala 
v. Reed (15). It is needless 10 say that 
section 342 makes the examination of the 
accused obligatory only in cases where 
the accused is called on for his defence. 
If the Magistrate discharges the accused 
without framing a charge the non-ex- 
amination of the accused would not 
vitiate the proceedings. But where a 
Magistrate or a Judge of the Sessions 
Court thinks that the prosecution wit- 
nesses hive made out a case which the 
accused has to meet, it is incumbent 
upon him not to put him the general 
question “You have heard the prosecu- 
tion witnesses against you, say what you 
have got to say," but to communicate 
to the accused by appropriate questions 
everything that is alleged against him in 
the evidence for the prosecution to its 
full extent, which may be found necessary 
to communicate in each particular case, 
with a view to ascertain from him what 


(5) 22 Ind. Cas. 766; 41 C. 743 at p. ) 1 
Ct. L.-J. 190; 38 C. W.N. 1247. ái dido 

(6) 59 Ind. Cas. 129; 45 B. 672; 22 Bom. L. R. 
10403 22 Cr. L. J. 17. s 

(7) 6t Ing. Cas. 669! 46 B. 441; 23. Bom, I, R. 
1203; 23 Cr. L. J. 45; (1922) A.I., R. (B.) 290. 

(8) 7r Ind. Cas. 662; 5o C. 223: 36 C. E. T 
417] 27 C. W.N. 99; a4 Cr, L. J. 198; (1923) A. I. 
a C) ru "T 

99 73Ind. Cas. 163; 46 M. 449; 44 M. L. J. 
I7 L. W. 722; 32 M. L. T. 385; (1923) M. W 
4773 Na A. I. R, (M.) 609; 24 Cr. I.J. 547 


(ro) 58Ind.Cas. 49; 5 P. L.J. 430; Y P. L. T. 
Mg Grind iis amu I, 

XI) 6r - Cas, 705; 6 P. L. J. 147; 2 P. I. T. 
288; 22 Cr. 1, a. kii : ea 

(12) 6r Ind. Cas. 715; 6 P. I. J. 174; 22 Cr. L. 
J. 4275; 2 P. L. T. 390. 

(r3) 71 Ind. Cas. 252; 43 M. L. J. 402; x6 L. W. 
425; (1922) M. W. N. 601; 45 M, 820; (1923) A. I. 
k y 21 rate J. 124. 

14 I ind. Cas. 792; 27 C. W. N. 389; (192 
A, I. R (C ) 470; 24 Ct. L. J: 792; 5o C. E 923) 

(r5) 64Ind. Cas. 663 23 C. W.N. 609; 33 C. 
L. J. 3031 23 Cr, L, J. 41. l 
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explanation oz defence in law or in fact 
he wishes to put forward in respect 
thereof: Tani v. Empcror (1) and 
Criminal Reference No. 6-B of 19x8, 
decided on roth June 1918 by a Bench of 
this Court, 

9. In the case of Emperor v. Savalya 
(2) Chandavarkar and Pratt, JJ. 
had occasion to interpret the word ''shall" 
as usedin section 342 of Crimjna] Pro- 
cedure Code, They held that the term 
"shall" makes the questioning of the 
accused by the Court mandatory and not 
discretionary only. They observed that 
the Legislature intended thereby io enable 
the accused to expla'n any circumstances 
in the evidence against him, and that the 
omission on the: part of the Court to 
perform such a duty in a criminal trial 
must be presumed to have seriously pre- 
judiced the accused. They also leid down 
that the utmost strictness must always 
be observed. and forms must be closely 
complied with where theliberty of the 
subject is at stake, when from the 
Statute presctibiug those forms it appears 
that the Legislature prescribed them in the 
interest of the accused. To say that 
there has been no prejudice of miscarri- 
age of justice by the absence of accused's 
answers given On examination under sec- 
tion 342 (j) is, as they put it, to beg the 
question. The Judges observe that in 
criminal trials the Courts are bound to 
draw no inference of waiver 4gainst an 
accused person especially in the case of 
omission by the Court to perform a duty 
imposed on it in express terms by the 
L»gislatutein the interest of the accused, 
unless the accused waived if expressly. 
The following observations of the Judicial 
Committee in the case of Subrahmanya 
Ayyar v. KingeEmperor (16) are very 
pertinent to this case :— 

“Their Lordships are unable to regard 
the disobedience to an express provision 
as to a mode cf trial as a mere 
irreguiarity..... The remedying of mere 
iriezularities is familiar in most systems 
of yurisprudénce but it would be an 
extraordinary extension of such a brarch 


(16) 25M. 61st p. 973 12 M. L. J. 233; 3 Bom. 
L. R, 540; 281. A,2571 5. C. W, N. 866; 2 Weir 
2713 8 Sar, P, C. J. 160 (P. C). 
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question the accused under section 342 of 
the Criminal Procedure Code is an,illegal- 
ity which vitiated the trial. They pointed 
out that to omit to examine the eccused 
‘is toconvict him and send him to prison 
. without asking him for his explanation 
about the matters appearing ageinst him. 
Such omission was treated as go'ng deeper 
than the illegality which was committed in 
Subralhima ntt "Ay yat scase(16), for they say it 
was Tepugtiant to one's natural senseof just/ce 
thet a man should be convicted without 
being” heard. They-further observed that 
it was no answer to the objection to say 
that the appellant had an opportunity cf 
- making a statement before the Committing 
Magistrate. In thecase before me both ihe 
Sessions Judge and the District Magistiote 
have tried 1o justify this omission 
to question the accused on the ground 
that when the accused filed their written 
statelients jt was extremely improbable 
that the second examiration would have been 
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more fruitful. Tie Disttict Magistrate also 


"referred to is own experience about thë 
_-members of the Bar discouraging the ques- 
tioning ‘of the accused. Suffice it to say 


that although the procedure of filing written 


statements’ may be id accordance with the ' 


universal practice obtüiniüg, of course, in 


these Provinces, still I deem it my, duty.. 


to point out that such written ‘statements 
do not take the place of evidence nor of 
such examination of the accused-as‘is con- 
templated by section 242 of the Code of 


Criminal Procedure: Amrilelal Haaya .v. ,. 


Emperor (4). 

II. “In Mahomed Hossein v. Emperor 
(5) it was otserved that in all warrant 
cases there must be an examination of the 


accused and that although section 342 sub- . 


section (2) gives the accused a right to 
refuse to say anything if he choses, it 


. is the bounden duty of the Court to ques- 


tion the accused generally on the case. 
In Fernandez v. Emperor (6), it was held 
by Shah and Crump, JJ. 
provisions of section 342 were of general 
application and as that secticn was based 


. on the solutary principle that the accused 


person should have an opportunity to 
furnish an explanation befcre he is ccr- 
victed, the Magistrate was bound even in 
a summons case to examine the accused 


that the 


under section 342 before convicting him. . 


The same vicw was taken in Emperor v, 
Gulabjan (7), where it wes held that 


the: omission -to examine the-accused after | 


the close of.the,trial was at 
which vitiated it. 
I2. hes Calcutta High 


‘irregularity 


Court. has..-in 


Mazahar ‘Ali. w2 -Emperor, (8)- held 


the same view cs .that:of tbe. Bombay... 
High Coutt, cbcut the provisions of Jaw on : 


the point, which they Lane expressed. in. 


every emphatic-terms..- It is leid-down by 


Crimiral Procedure Code,. it is: obligatory.. 


on Magistrates 1o question the.aceused- 


Ma 


. thet"High Court that "under section 342, -s 


generally. on the case after - the. close oft- 


the prosecution case, t.e., | when all the: 


at 


prosecution witnesses have heensexamined | 


in chief, cross-examined nd re-examined- 
although. the zcccsed hes stated that -he 


intends .to file a written statement and: 


has done so, The examination of the 
accused: after the charge and examination- 
in-chief of only some of the prosecutien 


-* 
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withesses, and again after the cross-exami- 
natión,.of.only.some of such. witnesses, is" 


not ;a compliance- w.th «the: law, and the" Emperor, Criminal Appeal NG. 45 of 1923, | 


B vitiated,-although the’ accused hás 
ov been thereby preiudiced on. the mer:ts.' 

I n this- 

Crown it was argued that the accused were 

examined -twice and that they Had.filed 

their. written statements and that'thiey had 


said all they had desired to place "before ` 


the Court and -have nst been: préjudicéd 
in any way. Thisargumert was, however, 
not allowed to prevail in: the face-of the 
mandatory provisions of section 342 and 
the .tesult-was: thatthe Rule issued to the 
District Magistrate ! was made absolute and 
the,“convictioas and -séntences ` were "set 
aside: Im the. very ‘retent casé-of J re 


Varisat+ Rowther: (9) decided by a Full 
Bench.of five Judges of- the Madras Higlr: 


Court it was held that. the letter part” of 
sectiorn-342 .closue (rJ was mendetory and 
a failaré-to comply with the térnis- of that 
s»ction wasan. illegality: vitiating the trial 
and:was not a mere irrégularity" which 
could bescttred -widér section 537 of the 
Code of. -Crimihal Precedure. “It was 
pointed. ‘oit-at- page 467* ofthe reportthat 
if before.-the : whole: of the prosecution: 
evideneerisitaken the accused is ‘asked to 
disclosé his» defence - the ! prosecution 
witnesses who remainto be examined may 
change-tleir version in order to meet the 
defence of the accused, It is open no 
doxht,/to the ‘accused’ nof to make any 
statement The’ law "does ^ not' cast upoh 
< him “the” “duty ot: ‘making a statement. 
W hatiwe ‘are coricer ned with is ^ ‘the duty ` 
of the Court.uider’’section 342 and not 
with: the option’ ‘of the ‘accused.” To the 
sam éfidet dre the decisions of the Patna 
High “Court” 'sée Raghu. ‘Bhumi. vi 
Emperor-(ro); Fais Santal v. „Emperor 
(tr)@and Gulam Rasul v. Emp: ror (12). 
ln WW José Cof Mary Singh `v. 
Emperor" Mg) it was held that the 
Curti. must ques: ioi the accused gene- 
rally ‘om the case after the črossxa mind- 
tion atid’ reexamine ation Of the prosect- 
tion withesses yen iif i this Court Hallifex, 
8t shes Par 


A! c. 


(rg) 63 Ind. Cas. 82 5:.6 
520; UE lat. Ji (1922) 4 LE 
Cr. L-J. 6 : 

*Page a 45 M—[Ed.]] - 
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* 
“1 ghee ie 


A. J. C., lias in a. vet$ recent case decided ' 


on ` 6th May 1923, Gurtdai Singh vV. 


set aside the conviction and sentence 


| without: actually following the cases, 
of Raghu Bhumijv. Emperor (10) In ve 
Maruda > Mathu Vannian (13), Mazahar 
Ali 'v, “Emperor (8),  Profioiha Nath 


Mukhopadhya v. Emperor (14) and Ganga- 


dhar Goala v. Reed (13). 
13 In viewo so many authorities I 


“do not at 'allfeel: myself free to take | 


any Other view about the Trial Magistra té 
Mr. Dewey's failure io comply with the 


iniperative provisions Of section 342 of the ` 
Crimina] Procedure Code and uphold, either | 


the contention of tbe learned Counsel for: 
the Crowa of the view of the | District 


‘Magistrate:and the Sessions Judge that ' 
irreg ularity © 
Criminal 


the Ómissión was & mere 
covered by section 537 of the 
Procedure Code. I. hold that it was an 
“illegality which -has vitiated the whole 
trial; It was argued that the evidence of 
the three witnesses P. Ws. Nos. 21, 22 ond 
:23 was not material and did T appear 
‘to have influenced the Moegistrate's deci- 
“sion, but Iam not at all impressed by 
‘the argument in face of the plain pio- 
"visions Of:the: ‘section. | The next pou int +0 
be considered is whether in this view: of 


the case I should set aside the convictions | 
as wholly unsustainable on . the simple. 


ground sd nO One can be condemned un- 
“heard or I should order a remand. In 
the majority of the cases above referred 
„the coavictions were set aside and accord- 
"ing to the circumstances of each case the 
"accused were either acquitted or their re- 
‘trial ordered, while in the Criminal Appeal 
No. 45 of 1923, Hallifax, A. J- C., femanded 
the case with -directions for questioning 
the ecctised generally and forgiving him 
the opporttnity to call additional witnesses 
when calling upon him again to make a 
detence; all the evidence already” taken 
was allowed to stand’and if was directed 
that no new witnesses for the prosecution 
were co be called. Dr. Gour o3 behalf of 
the accused pressed for convictions being. 
set aside and the accused acquitted while 
Mr. Dick, Counsel for the Crown, has press- 
el that I should follow the precedent 
aid down in Mr. Hallifax, A.J. C.’s judg- 
ment, In view of the observations in 


i 
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Subrahmanta Ayyar v. King-Emperor (16) 
and with due deference to the view of my 
‘learned colleague I must say . that the 
latter course does not in the circumstances 
of this case commend itself to me, I, 
therefore, set aside the convictions and 
sentences in the case of all the 19 
accused, , 

14. T do not, therefore, find it necessary 
to go into any other questions of law 
raised in the other grounds of the petition 
of revision. As I do not went to pro- 
nOounce any opinion on the facts it is 
difficult for me to say which way the 
truth lies. But I leave it open to the 
District Magistrate to take such action 
as the justice of the case may requife in 
respect of such offences or cffence only as 
would in his opinion be established and 
against such individuals as areguilty andare 
likely to be successfully convicted in case 
prosecution were started against them or 
any of them. 

I5. With these remarks the convictions 
and sentences ate set aside and the 
accused are discharged. Let information 
of the result of these applications be 
sent to the accused through the Super- 
intendent Of the Jail where they Or any 
of them at present may be. 


Convictions set aside. 
G. R D, & S. D, 


LAHORE HIGH COURT. 
` CRIMINAL APPEAL NO. 63 Or 10923. 
February 23, 1923. 

Present :—Mr, Justice Scott-Smith and 
Mr, Justice Fforde, 
Musammat DAULAT BAI—CoNvicr— 
APPELLANT 
VErYSUS 
EMPEROR—RESPONDENT. 

Penal Code (dci XLV of 1860), s. 302—Cir- 
Cumstantial eyidence— Benefit. of doubt— M urder— 
Poisoning—-Possession of food vessels contuining 

vison, 

Where the circumStantial evidence relicd on 
does not exclude the reasonable possibility of & me 
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perso other than the accused lawing «committed 
the.crimoe, the accused must be given the benefit 
of the doubt. When a man dies as the result cf 
aIsenic poisoning, the mefe fact that food vessels 
and a gfinding stone for the preparation of food 
produced by the wife of the deceased containcd 
arsenic, does not neceszatily exclude the possibility 
of the poison having been inircducd by seme 
outside agency, [p. 602, col. x.] 


_ Criminal appealfrcm anorder of the €es- 
sions Judge, Mianwali, dated the 19th De- 
Cem bel 1922. ME 
j Mr, Anant Ram Khosla, for the Appel- 
ant, ; 

The Public Prosecutor,fot the Respond- 


nt, 
JUDGMENT.—The appellant, Musammat 
Daulat Bai, has been convicted of having 
murdered her hvsbard Dassu Ram by 
administering to him arsenic in his food 
and has been sentenced to death under 
section 302 Of the Indian Penal Code, 
The. facts are shortly tbese:—'The 
appellant is a young woman of 26 who 
was living alone with ker husband, 
Fotmerly she and her husband formed a 
joint household with her mother-in-law, 
Musammai Piati Bai, a widow and het two 
Other sons, Owing to the poverty of 
this household the house hed to te sold 
and thereupon the deceased Dassu Ram 
and his wife took up their residence in 
a separate house and Musammat Pieri 
Bai and her remaining scns  occupid 
a house about 80 karams distant. M u- 
sammat Piari Bai in her evidence at the 
trial gives no other reason for splitting 
up the families than that it was neces- 
sitated by the impoverished state of 
their affairs. Batin het First Information 
report she states that the reason of the 
family being separated was that .,the 
appellant had become a bad character, 
by which she meant that she had formed 
illicit relations with à certain Duni 
Chand. In fact she corcludes tle First 
Information Report with the statement 
that the appellant Lad given poison to 
the deceased in consultation with this 
Duni Chand. 'This charge, however, does 
not appear to have been believed by the 
Police as no steps were taken against 
this man, but a certain “ora Ram was 
arrested for complicity in the crime and 
was tried with the appellant Lut wes 
acquitted, There is no evidence on the 


rn 
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fecofd in . proof of this charge of sexual 
immorality outside this First Information 
Report, beyond a statement elicited frem 
Musammat Piari Bai in ctoss-exemination 
to the effect. that she pad frequently 
Seen illicit intercourse taking place with 
the appellant end this man Duni 
Chand who, she repeated, wasthe feal 
culprit. 

This charge against her character has 
obviously been introduced for the purpose 
of showing motive. But there is nota 
shadow of evidence to support it beyond 
the statement of the mother-in-law who 
is obviously bitterly hostile and prejudiced 
towards the appellant. For these reasons 
her evidence must be scrutinised with 
great care. As to the actual charge’ of 
poisoning there is no difect eviderce. In 
common with nearly all poisoning cases 
the evidence is purely circumstantial, and 
in the present case particularly meagre. 
The principal witness for the prosecution 
is the mother-in-law who states thet tke 
appellant came to her Louse at about 
midnight on the zoth September accom- 
panied by two men and told her that 
Dassu Ram was in great pain, There- 
upon she accompanied the appellant to 
her son's house and found him moaning 
and obviously suffering greatly. Upon 
asking him what had happened he said that 
something had been given to him but he 
did not know what. On further asking 
him if he was poisoned he said he was. 
The witness says that she then sent for 
her other sons and for Hakim Mohan 
Lal. This Hakim administered something 
which appeared to Have no cood effect 
and he lett aftera few minutes, Thakar 
Das another Hakim then appeared on the 
scene, but before he could experiment 
with anything in his turn upon the un- 
fortunite victim the latter died. This 
was about 4 A, M, The two sons Khem 
Chand end Tola Ram merely testify to 
the incident in the house of the dying 
man, Khem’ Chand says that upon enquir- 
ing from "Dassu Ram as to: what had 
happened to him thelatter replied that 
Musammit Daulat Bai had given him 


something to eat in his kkeer and halwa. ' 


This the witness Tecards as an accusation 
agaigst the appellant. Tola Ram states 
that the deceased said h's wife had given 
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him something to eet in his food but hë 
did not know what it was. The only 
other witness in this connection is Mohan 
Lal who very shortly describes Lis visit 
and says that the deceased told him 
that he had eaten go] gappas and kheer, 
and he adds, in cross-exa mination, that 
he did ` not suspect at the time that the 
deceased hed been poisoned, and further 
adds that uobody told him he had been 
poisoned. This evidence does not support 
thesuggestion of the three relatives of 
the deceased that he had made a specific 
charge against his wife, and we think 
it highly probable that any statements Le 
did make at the time wefe such ccm- 
plaints as a min invariably expresses 
when suffeiinz from poisoning but does not 
necessarily convey with it a suggestion 
that the poisoning is: other than acci- 
dental, We think from the evidence it 
is reasonably clear that the deceased did 
not believe that ke had been purposely 
poisoned but rather that something in the 
food had upset him. 

That he had in fact Leen deliberately 
poisoned with arsenic is indisputable, but 
to fix the guilt for the sct with any reason- 
able c«rteinty is a matter of extreme 
difficulty. On the 215t September the 
appellant produced te the Police a brass 
plate and two metal bowls and stated 
that the deceased took his meal in these 
utensils. Upon chemical examination it 
was found that arsenic was present in all 
these three articles. On tLe 25th Septem- 
ber a pouncing stone was produced by the 
appellant and this also upoa exami- 
nition was found to have contained some 
arsenic. 

This is practically the entire of the 
circumstantial evidence upon which it 
has been sought to fix the guilt for tke 
ctime upon the appcllant. No evidence 
has been prodoced of the purchase by 
the appellant of rry arseric and no evi- 
dence that she had prepared or cocked 
the food, nor is there, indeed, any evi- 
dence that she administetcd the food. 
No cooking utensils appear to have 
been examined, and the pounding stone, 
which is a very significant piece of silent 
evidence, was rot produced urtil some 
four days after ibe occtrre; ce, ard the 
record is entirely si pi cs u ihe cireum- 
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stayives under which it "came iU bê dist Y C.. wanonm KW S 6s 
covered. “The appellant herself states ^... i LAHORE' HIGH COURT. on. 
thaton the” date in qWestion She was v> CRIMINAL APPEAL NG. 69 ‘OF 1023.  " 
sufiéting from a-femininecomplaint’ wh'ch; — 77. ^7. Pébrtary 23, 1023... , 
made itimipossiblefor.hef io'prepare or", “Presettt Mr; Justice Scott Smith and | 
administer food to’ her husband, and she" 1.7 . "Mr, Justice Pforde- > ^ s 
adds that. a‘“certain. Lakhmi Bai, Sona, | _ BARHATI- CONVICT—ÀPPELLANT |. d 
Rat's dünt'mixed'liet husbaiid’s fcod'on " - ^^ "worse O O yl 
the night “in question and served to him, , EMPEROR--RESPONDENT. |. 
This Sont Ram, shë says, used to pay. _Crmtnal Procedisé Code ( Act'V of 1808), s. 342— 
: ; i. Examination of accused —Gourt;-ow&P: of Cvoss« t 
i ua ara 4 $e duo EES © examination, whether permissihle— Penal Codes (416b. > 
Lakhmi Bai was ie the habit of cook- AL Y of. 1860)» s. 3027 urder— EuidencerAccus~ | 
ing food” for them*'duting day and night.” ed carrying toka— Blood on toka—— Agricufiurii®... 
It is possible that this story may be true; S ition “342 of the Criminal Procedure’ Code 
it is possible thet’ Sowa Bam may have  Qlowsa Cont! 8% tay wei ou das 
she Wa EL S TT _. to puli such question io the accused as. the, Co ; 
been d Pala DU ot the ‘appellant and Considers necessary, but the object.. of , putting. 
may have made his ` aunt the innocent N such questions di$ to enable thé accused to explain, | 
medium” 'of giving poison to ` the “deceas= ' any ciitumstanccs": appceanrg in the evidente -- 
edi Oa “tHe "other hand it is quite egeinst lêm, and ihe Qeurt-has no power under . 
possible ^ that "the appellant Herself"? in gier to extnact a confession izom him, pe 
delibérately poisoned her husband. Put: cola; p. Gog col td a a 
the citcumstantial evidence 18 as consistent : Many ##mindar Kalis ee M a nid for 
with her story as it is with that ‘of the ‘. their ondinavy work es dgricultunels erd (Bre $085 
dsecution? Ji it were Sona Ram’ who | nothing .significantin Jhe;fact-that the aceused Jetty” 
n A : : bie anr “WHO | his, house with a fokain Ws hand shortly after the, , 
committed the crime it would hàve'been' deceased had gone ont and that the Jatter was . 
quite easy fot him to have done 1t through subsequently found to have bten killed. as ihe: 
th” medium: of Musammat Lakhmi Bái. odia E um Dui bet 
Lad EDS JA sharpeecged INTAN. a Cds SUA IL ESSI 
The f act that food vessels and a grinding . Agemindarin the use of a toka.might very easily .. 
stone for the preparing of food contained ‘cut himself and in this way gct blocd.cn it. The 
arsenic “points with strong suspición' presente ofa Bitle blccd;c 2 toka, therefore, "pro- ~ 
towards the appellant, but the fact: of these“ ducédiby a person accused of inurdet is nor ‘a very 
atticles being produced from the posses-- sus picions,eireumsfanee:;, JP »604,201,24): 12 c ces 
Criminal,appeal from an order. of the Adv.. 


B 4 ¢ 
vers o Set A por cv 


a 3, 


H 
s, w 
* 


hot Visits, and ske states that” Musammat: 
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gon ot Hn anpalan, EET. cessa nily ^ "Aio not Sessions, Judge, Lahore, dated the., 

exctüde th» possibility ‘of the poison hav- 20th Decem ber 1022. 

ACE PRO ES : C AAN GAYA "da 1.DE€CE€ID DC, ^em eiu ant m XO 6. 7. inp 

ing- been Gon S e i outside ^ Messrs, Narinjan. Das, and shar, ` Das, .. 

agency. We eve mot-satisüed'^that" the pj ja ‘for the Appellant oe M 
Ad eaa d 2 ^ lt | oS EN 3 nd. 


circimstantiàl evidence excludes the rea- '' The Public Prosecutor, for the Respondent... 


sonable possibility of some other person". -i a 
having committed’ the. crime'in -du estion : s JUDGMENT.—This 15 an eppealirom the 
. and that being so we must give the ap^ order:oi.the Additional Sessions «Judge, 
pellant thé penchtofthe doubt. Wethere- Lahore, convicting Barhati of. the murder 
fore: accept the appeal atid setting asida of Allah Ditta under section 302, Indian 
the ‘conviction andi sentence tditect + that -Penal Gede, arid- sentencing him: to “death, 
the appellant ‘be teléased forthwith.“ — - “The case isalso beforends for confirmation 
ae ri ee Ju de ae of the sentence: under id eo pes 
sal allomeis : Criminal Procedure Code. ~ Along wit 
Peer ee. ute Bathati were tried Sundar Shah, -his father 
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"x asco gem um 3 0 land Nawab:- the- brother-in-law. ofr- Sundar 
$ wee s Re BA S quf £o fsSShah, but they were acquitted by the 
AE 000 is consen ct ^(Qgurt below, “Allah: Ditta 'deceased wes 
x ds us Mi» A d ‘the brother of Sundar Shah and “the. 
oa s or ac Up Hed /* +4 husband of Musammal Barhatj; P: W: 
bos ME. l i No.2. a young girl aged about 16, Allah ~ 
fg: a -. itta himself’ wassome 4o years of age 


(1. ag a -ot and the’theory of the prosecution is that 


"eS T. 
Vel. $7) 
BARHATI Da HMPRROR. 


Musamiat Barhati was not willing to 
live with, her middie aged ‘husband; that 
the latter’ refused to divorce her, that 
she^had an’ intrigue with Barhati, appel- 
lant, and. that Allah ' Ditta was murdered 
in ‘order to free her to marry "her para- 
moir, 
upón;by thé lower Court in support of 
the conviction i is that of Musammat Barhati 
that on theevening before the night of 
the occurrence Allah Ditta went out from 
the house where he and thethree accused 
perspns lived to" watch his fields and 


that shortly. afterwards appellant took a. 


tok? and Nawab adang and themselves feft 
the! house.. ‘he murder was committed on 
the night "between the 26th and 27th of 
March 1922 and, there is evidence that on 
the: 28th of March, tbe appellant produced 
a joka from” a hole in the ground rear 
his? house ` on the scrapings from which 
the: Imperial: Serólogist detected human 


blood; and that. a blood stained chadar. 


Was "found, in his house. The ouly -other 
piece ‘of evidence relied upon is a re- 
tracted confession of Barhati which was 
recorded by the Committing Magistrate on 
the’ 30th of March 1922 but was retracted 
by the appellant at the next hearing on 
the roth of. April. 

‘Musammat Barha ti ceve evidence that 
on the night of the 26th March, Allah 
Ditta was sent out to watch the fodder 
fields and Sundar Shah then conversed in 


low tones with ‘appellant and Nawab ard’ 


was ov erheard by Musammat Barhati to 
say. ‘‘ainwin nahin jandi, Alah ` Ditta 
da faisala mikao, phir main bhej dunga” 


(she will not, go. ‘thus, settle with Allah 


Ditta. After thit.I will send her), Now 
the learned Sessions Judge 1ejected that 
partof her evidence about this conversa- 
tion, but he believed the part about Allah 
Ditta haying left the house and being 
followed ‘shortly afterwards by the appel- 
lant who was armed with a foka. The 
most important piece of evidence against 
the appellant is hts so called confession 
which, as already stated, was recorded 
“by the Committing Magistrate on the 3oth 
of Match 1922, 
that oü that day an. , incomplete ‘chalan 
was put, up before the Committing Magis- 
trate, appellant being the only person then 
accused, Sundar Shah, his father who 
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The. first piece of evidence relied. 


asked why he hit Allah Ditta, 


Police  presure. 


We find from the “record. 
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was subsequently made an accused person 
was then examined asa witness Lut 
gave no evidence tending 10 implicate the 
appellant, Musammat Bathati was also 
examined as a witness and gave the same 
evidence as she gave atthe trial. Muham- 
mad Ali, Head Constable, P, W. No. 3, was 
then examined and deposed to the produc- 
tion of the zoka and dang by the appellant. 
One other formal witness wes examined 
and theft  Barhati was questioned. "The 
first question put to him was whether 
he had murdered Allah Ditta, To this 
he replied “I did not kill Allah Ditta, 
Nawab, my companion, didit," He was 
then asked what he himself had doneand 
he said “I struck Allah Ditta with the 
iron mounted dang, Exhibit P.3 and gave 
him one blow on the back.” He was then 
and 1¢plied 
“My father Sundar Sheh sent me and 
Nawab to kill the deceased because the 
deceased would not divorce Musammat 
Barhati as was desired by us.” When the 
case next came up on the ioth of .Apiil 
he put in a written sta tement in which 
he- said that the statement previously 
made by him was made at the instance 
and on the pressure of the Police and that 
that statement was totally wrong and 
that he had no knowledge of the murder. 
It is contended on behalf of the appellant ` 
that we should ‘reject the confession of 


the goth. of March on the ground that 


it was not made voluntarily but under 
It is urged ‘that appellant, 
who is a boy of r9 years of age, was 
probably told by the Police that if he 
implicated: Nawab and Sundar’ Shah“ and ' 
said ‘that he himself took 2 minor part, 
in the: affair he would be made a witness 
and would get off. There is considerable. 
force in this argument. “The very fact 
that an incomplete chalan was put up in^ 
such a hurry before the Magistrate and 
that the Magistrate recorded the appellant's 
statement in the way he did, makes it 
probable that the Police knew he would 
make some statement if examined at once, 
but thought that he probably would not 
admit anything if the Magistiate waited 
until he had recorded the whole: of the 
prosecution evidence. Now section 342 o 
the Criminal, Proccccre Cc de no doubt 
allows the Court, at any stege Of “any 
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enquiry or trial, to put such questions 
to the accused as the Court considers 
necessary but the object of putting such 
questions is, as laid down in the section, 
“for the purpose of enabling the accus- 
ed to explain any circumstances 3 ppearing 
in the evidence against him." In our 
opinion the Committing Magistrate in the 
present case made an improper use of 
his pewer of questioning the accused 
under this section. It cannot be said that 
the questions’ which -he put to him were 
for the purpose of enabling him to explain 
any circumstances appearing in theevidence 
against him, Whathe might have asked 
him was ''Musammat Bathati has deposed 
to such and such 2 conversation between 
you and Nawab and Sun dar Shah. Have 
you any explanation to givein regard 10 
it." Or the Magistrate might have asked 


"what is your explanation es to the pro- 


duction of the toka and dang." The ap- 
pellant being a boy of only r9 years 
.0f' age might, in our opinion, easily have 
baen persuaded by the Police to make 
an incriminating statement under the 
impression that if he did so he would 

get off. He retracted his statement on 
ihe very first opportunity and, in our 
opinion, it would be extremely unsafe to 
rely upon it. After full consideration we 
areof opinion that it was nota voluntary 
statement. 
himself did not believe the whole of it 


and states in his judgment: "I hold. 
that the statement of the 2oth of 
March is to a certain extent true, 


He can only say thatit is only necessary 
to extract from Barhati’s confession the 
portion which is true. I consider that, 
the true portion of his confession is 
that Barhati went out by night and alone 
way laid Allah Ditta and killed him with 
h.s toka.” This, however, forms no part 
of the statement made by Barhati on. the 
30th of March, Itappears that the learn- 
ed Sessions Judge has read inio the state- 
ment what he considers that Bsrhati 
probably did on the night in question 
bat which he neveradmitted he had dono. 
Now, once the confession is excluded 
-from.consideration there is very little evi- 
dence on which a conviction could be 
based. The mere fact that the appellant 
left. the house with a oka in his hand 
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The leatned Sessions Judge, 


fraas 


after Allah Ditta had left it on the 
night of the murder is nota very mêterial 
point. Many zemindars carry tokas which 
are used for their o: dina Ty - work as agri-: 
culturists and there is nothing significant 
in the factthat the appellant hada zoka 
in his hand when he left the house, 
There ceftainly is reliable evidence that 
on the 28th of March he produced a fóka.: 
which was buried in the ground near his 
house, and that on this human blood 
was found, but there is no evidence 
to show to whom this zoka belonged, A 
zemindar in the use of a foka might: 
very easily cut himself and in this way 
get blood on it, and the presence of a 
little blood on e zoka is not a very sus- 
picious circumstance. The only remain- 
ing piece of evidence is that a blood- 
stained chaday was found lying in the 
house in which the appellant lives doubt- 
less along with his father. There is evi- 
dence, however, (see ihe statement of 
Bachan Singh, Lambardar, P. W. No. 11); 
that after the Police arrived Barhati and 
others helped to lift {he deadbody of Allah 
Ditte on to the charpoy. Allan Ditta. had 
numerous wounds on his body from which 
blood had followed and PBarhati might 
easily have got some biood on his chadar 
when- he helped tolift thebody. The asses- 
sors were unanimously Of opinion that 
there was no sufficient evidence on which 
a conviction could be based and we have 
no hesitation in agreeing with them. We; 
therefore, accept the appeal and setting 

aside the conviction and sentence, acquit 
Bathati and direct that he be Teleased 
from custody, 


Z. K, Appeal allowed. 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
SESSIONS CASE NO. 35 OF 1923. 
- December 13, 1923. 
Present :-—Mr. Kennedy, A. J. C. 
eee ene 
Uer Sus 
MITHOO-—AcCCUSED. . 
Criminal Procedure. Code (Act V of 1898), as 
amended by Criminal Procedure Code Amendment 


Act (VI.I I of 1923), ss. 4(j), 266, 305, 307— 
Judge of Judicial Comméissicner's Court sitting in 


. Sessions—-Disagreement with Jury—Power to vefer 


to High Court— Jurisdtciion. 


Vds 74). 
XMPXRORU. MITHOO, 
A Judge of the Court cf the Judicial Cem- 
Missioncr of Sind silting in Sessions has undir 
seclion 307 of the Criminal Procedure Code no 
power to ditfer from the verdict of a Jury and 
refer a case to the Court sitting in it High 
Court jurisdiction. 
The wotds “except in sections 376 and 307” in 
section 266, Criminal Procedure Code, do not 
_exteud the powers of a Judge of -the Court of 
the Judicial Commissioncr of. Sind to refer. On 
the contrary the provisions of section 305, 
Criminal Procedure Gude, direct the Trial Jnde-, 
except under special circumstances, to give cficet 
to the verdict of the Jury, 
Mr. P. S, Shahani, ior the Accused: 
. Mr. Partabrat D. Punwani, Assistant 
Public Prosecutor, for the Crown. 
JUDGMENT.—In this case the Jury 
found the accused not guilty eni I took 
time to coasider whether I had power to 
tefer this case to the High Court under 
section 307. As the matter is of some 
importance, I havé recorded my reasons, 
given below. at some length, for holding 
that a Judge of this Court sitting in Ses- 
sions has n° such power. The matter 
máy be Of some importance to ihe 
allied questions of confirmation and 
appeal. 
, section 7 of the Crintinal Procedure 
Code requires that every province outside 
the Presideacy. Towns, should be divided 
into Sessions Divisions and requites that 
‘there should bea Sessions Coart in each 
Sessions Divisio» and maiatains theexistixg 
Sessions Courts provided by section 9. 
That Act also by sectioa I preserves any 
powers conferred oi any existing Courts 
by any special Or loca] law in so far as 
it is not directly affected by the Crimi- 
‘nal Procedure Code. Bombay Act XII 
of .1866 as amended, gives to the meme 
bers of. this Court tae powers of a Ses- 
sions Judze in the Sessiins Division of 
Karachi, So far then it would appear 


that this Court is still a. Sessions Court. ` 


and apartfrom any special provisions, 
. in the case of any case tried before the 
Court of Session, then sections 306 end 
307 would apply. .And I am of opinion 
“that: it is arguable that this Court 
is still a Court of Sessions except in 
so far as the procedure is modified in 
respect’ of trials before it by section 
266. .For I do not regard the defini- 


tioa of High Court in section 4(j), as, . 


At any rate im.the. case of Indians, 


3 
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.S'diag over a Court ot 


Judge of th's Court to 


bos 


having eny refererce to the original 
jurisdiction of e Judge of this Couit, 
But as rezards the question of re- 
ference, that power is granted to a 
Sessioas Court by sections 306 and 307, 
which are sectiors included in this vety 
Chapter XXIII, for purpose of which, 
in accordance with section 266, tke 
iio] Court is to be deemed a High Ccrrt, 
Therefore, for the purposes of section 
366, this Court is not acting as a Ses- 
sioas Court, and, therefore, urdersection 
307, the Tudge of this Court is not p1e- 
Sessions and has 
no power to refer. It wasat first some- 
whet difficult to waderstand tbe excep- 
tion Of section 307 in section 2(6 and 
the drafting is no doubt somewhat com- 
plicated but the exception of section 307, 
by which ‘Hizh Court’ in that section does 
not mean a Judicial Commiss‘orer’s Court, 
must clearly refer to the Court to which 
teference is Made, not to the Court 
making it agd what the combined 
effect of sections 266 and 307 musi be. 
is, that in case Of a reference by some 
Sessions. Court qualified 10 refer, that 
reference cannot be heard by a Single 
Judze of this Court unless otherwise 
empowered; consequently the. exception 
does rot extend the powers of u 
refer, On the 
contrary the provisions of sectitn ^05 
sre clesr and unmistakable ond they 
direct the Trial Judge except uncer wer- 
tain special circumstances to give effect 
to the verdict of the Jury. In accord- 
aice with this section, therefore, I 
inust in accordance with the verdict 


of the Jury acquit and discharge the 
accused. 
Accused disch1rged., 
P. B. A. 


ba, 
. SHER 9, EMPEROR; 


LAHORE HIGH COURT. 
CRIMINAL APPEAL- NO. 535 OF 1923, 
; n July 6 1923. | 
-+ Preseni-—Mr. Justice Moti Sagar. 
. SHER AND OTHERS— CONVICTS— 

h APP=LLANTS 
ZEE versus 


© ÉMPEROR--HESPONDENT, | 

.Penal Code (Act XLV of 1860) s. 366— 
Abduction by near relatives—Sentence. 

Accused who were near paternal relations of a 
girl oversixtden years of age and were admittedly 
enfitled t6 -her custody as against Wer mother 
with'-whom she was living carried lun away 
forcibly in order to marry hor te one of them- 
selves, The mother admitted their supeijor 1ight 
to Have the custody of the gis] but complained 
that she should have been paid compensation 
before she’ was” deprived of her danghtcr’s 

~ ey te Se a gees 


‘custody: ~-e -7 

Held (1) that. the .accused: were. guilty. of an 
offence; under section , 366. of, the . Penal, Code; 
[p. 607, col. 1.] i 

's(2) that having régard. to thé idationship of 


the accused with the abducted girl and the view- 


Which her mother.took of. the incident,. the 

offénce “was only à technical one cnd a nominal 
- &entétice would: meet'theé ends of justice. ` (p. 607, 
.: eol. r.] l < 

Criminal appeal from an order of the 
Magistrate, First Class, with section 30 
powers, Mianwali, dated the 21st Aprl 
I923. ; 

Mr, M. L. Puri,for the Appellants. 

JUDGMENT.—Th's is an appezi from 
certain convictions under section 366 of 
the Indian Penal Code. The complainant 
is one Musammat Shér Bano, ond the 
girl alleged t5liave been kidnapped from 
lawful] -guardianship is her daughter 
Musammat- Khatun. The ‘accused ‘are 
closely related to “each other, and were 
ten ‘in number, ' Out of these ten accused 
Musammat Bano, widow of Umari and 
mother of accused Nos. 1 to 3, was not 
proceeded against, and her name was 
struck off from the list of the accused 
from the very beginning. Ahmad, accused 
No. 2 and Ghulam Ahmad, cccused No. 9 
were discharged. 

The remaining seven accused were found 
guilty and sentenced, Ster to five years’ 
rigorous imprisonment and the oth-rs to 
three years' rigorous imprisonment cach. 
The story for the prosecution which is 
set out in the judgment of the learned 
Magistrate is very simple and may briefly 
be stated as follows:-- 
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On the 8th of August 1922 Musammat 
Alam Khatun, the. girl abducted, bad 


_ taken food for lcr step-father Sultan in 


the: fields. While she was' returning hcme 


ih the evening she was way-laid -by-the 


acctised and carried away with -zntert 
that shemay be forced into'a matfriare 
with SHer,taccused No. r. The abduction 
was Witnesssed by Muhammad Chow kidar 
whogave information of tbis-fact to the 
mother in the evening. This fact wes, 
however, subsequently denied by th’s man 
when: he appeared as a 'witness in the 
case, and be stated that he had ‘given 
n9 such information to the mcther; The 
matter was immed ately reported. to the. 
Police, “but the latter refuscd to take 
any-action and directed tke complainant 
to take - civil proceedings against the 
accused. --MusammarShet Bano then jin- 
stituted the present complaint under 
s^ction 365, Indian Penal Code, and 


succeeded in' obtaining an orCer for the 


issue of waraAnts against all the accused. 
Sher- had  absconded and proceedings 
were taken against him under section 512 
of the Criminal Procedure Code; The 
others after having been arrested appear- 
elin Court, and denied that they hed 
taken any ‘part in the alleged abduction, 
After some time Sher was also arrested 
by the Bannu Police along with the girl 
and brought to Mianwali.to take his 
trial under section 366, Indian Penal Code, 
along with the other accused. Musam- 
mat Khatun was produced as a witness 
in the case, and stated that she had been 
forcibly abdrcted by all the accused 
and-forced into a marriage’ with Sher, 
accessed No. rin this case. Someother 
witnesses were algo produced who stated 
thit trey saw the party taking away the 
girl by force and that they had been 
implored by the latter to rescue her. 

All the accused pleaded not guilty. 
The defence of Sher, accused No. 1, 
was that the girl had been given to 
him by her father and that she hed 
voluntarily accompanied bim. He lur 
ther stated that he subsequently marri- 
ed the girl with her consent. 

It has been found by the Court that 
the girl was not below 16 years .of age, 
and from certain documents in the guar- 
dianship record, to which reference has 
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been made in arguments by the [earned 
_ Counsel for the appellants, .it: is indeed 
"clear that the girl must have been be- 


tween" i8 and 20, years of age at the time. 


when she had been abducted. The other 
‘accused pleaded an alibi and produced 
Some’ witnesses in support thereof, The 
‘leatned Magistrate, who. tried the accused, 
‘did not put any relance upin the state- 
ments of these witnesses, and after cere- 
fully going through their eiidence I Lave 
no hesitation in holding that the witnesses 
were utterly false. It has been 
argued that the evidence with regard to 
abduction is not very satisfactory and 
“that the accused are entitled to an 

dittát, I am mot inclined to, agree 
with th'scoatention, There is no Teason 
‘why the giil and the other persons, who 
‘have coine forward as witnesses, shoul] be 
giving a false statement and-I aur of 
‘opinion ‘thit the acctised have entirely 
failed to establish that the girl accom- 
‘panied them voluntarily and that she lad 
been given in marriage by her father 
Sultan to Sher, accused No. Í. 
At the same time it appears to: me 
that this was not a case in which a 
very serious view of the crime alleged to 
have been committed should: have been 
taken. There is no doubt that an offence 
was techn'cafly committed and that the 
accused were guilty under section, 366, 
Indian Penal Code, but having regard 
to the fact that the parties.:are very 
close relations and that the mother her- 
self did not take a very serious . view of 
the matter when sha lodged thelirst In- 
formation Report, a nominal sentence 
would have been quite sufficient to meet 
the ends of justice. The report made by 
the mother to the Police was to the 
effect that the accused being the nearest 
paternal relations had certainly a supe- 
rior right to the possession of the girl but 
that they had no right to take her away 
forcibly without paying (the mother) 
some compensation for the trouble and ex- 
pense that she had incutredin bringing 
up the girl. This clsarly shows that even 
accordinz to tha comoléinant the matter 
was not vety serious. It is also clear 
that the girl had not been abducted with 
the object that she may be seduced to 
[licit intercourse but with the object 
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that she may be Jawltlly married 
to Sher whoctciss the brother of 

, Nur Khan, tbe hushend of... Musammat 
“Alem  Khaton's own sister Musammat 
Kali. Having regard to all these: facts 

„and the.fact.that the girl was actually 
„married to. Sher I .am inclined tos take 
„a somewhat lenient »view of the sratter, 
and maintaining the convictions I reduce 

the sentence of Sher from one of five 'ycars’ 
Jizot0us, imprisonment o one o'p sx 
months’ rigorous imprisonment Only. . the 

Sentences of -the other aceuscd are also 
reduced to those of three months’ 1igorots 
Imprironinent eech, ; 

= mA 


Z. E. Senizuces, reduced, 


> PATNA HIGH COURT. 
CRIMINAL-APPEAL NO, 148 Or 1921; 
December 2, 1921. 
Present ;—Mr. Justice Jwala Presed 
and Mr. Justice Ross," > 
ABMBUKA SINGH—- APPELLANT 
2E - YENSUS 


EMPEROR—OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), ss. 149 32 5 
—Grievcus hurt caused by some mentbers 4 of 
assembly— Unlawful assembly not established. 
Res ponsibtlity—Offence. 

‘Au old man who was “being attacked by tie 
deceased with a stick cried out fcr help and ¢ 
large number, of persors went to his rescne. 
Some of them inflicted grievous injotics cm dle 
deceased as the resüll'of which He did: 
Held, (I) that as there was ro unlawirl 
assembly only those persons who ,bed actrally 
inflicted the injuries on the deceased werelia ble 
for “them; 

(2) that as the persons who had actually jn- 
flicted the injuries could not be ascertained 
there could be no conviction iv the case, 4 


Criminal appeal from convictions ang 
sentences passed by the Sessions Judge 
Gaya, dated the 14th September 1921, ` 

Mr. Manuk (with him Mr. S. P. Verma) 
fo1 the Appellant. : 

Mr. Manohar Lall (Assistant Government 
Advocate), for the Crown. 
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JUDGMENT. 

Ross, J.—The five appellants have been 
convicted under section 147 of the Indian 
Penal Code on a charge of rioting 
with the common object of assulting 
one Balbhadra Singh. Three of them, 
Ragho Singh, Harihar Singh, and Mutru 
Siugh, have also been convicted under 
section 323 iu respect of hurt cavsed 
to certain persous. The sentences under 
section 147 are two years’ rigorous im- 
prisonment cach, and those under section 
323 are three months’ rigorous imprison- 
ment each, the latter sentences running 
consecutively to the former. 


The learned Counsel for the appellants 
does not contest the convictions under 
section 323, but argues that on the findings 
of the learned Sessions Judge there ought 
not to baye been any coaviction under 

section 147. 

The case for the prosecution was that 

the complainant’s party are. cultiva- 
tors of a certain holding and the 
accused's party represent ijaradars. The 
'eomplaiuant's party had applied for 
commutation of rent aud thi. is said 
to have enraged the accused, On the 
evening of the rth. of June last about 
50 or 6o persons came to the house of 
Balbhadra and an-eltercation took place 
as a result of which Bzalbhadra was struck 
on the head a severe blow whicb caused 
his death. Certain other persons received 
slight injuries, 

. The finding of the learned Sessions Judge 
does not suppoit the prosecution as regards 
the occasion of the assault. He finds 
that, Kirpal Singh, one of the accused, 
. who is au old man of 65, had gone to invite 
Balbhadra to dinner on some sociel 
occasion. There had teen a question 
of outcastiug and taking back into caste 
on which Balbhadra differed from — Kirpal's 
view. Bulbhedra, therefore, refused the 
invitation whereupon there was an alter- 
cition which led to Balbhadra’s attack- 
iug Kirpal Singh and inilicting two inj uries 
upon him with a stick. Kirpal cried out 
for: help aud a tumult of people came, 
and Balbhadra received a fatal injury. 

The contention of the learned Couusel 
for the appellants is that on these facts 
there was uo common object to assault 
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Balbhadra; that the object. of the ac- 
cused was to lescve Kirpal Singh; aud 
that if any of them in the course of effect- 
ing that object inflicted gri-vious injuries 
he was auswerable for the itijuries he 
caused, but the assembly did not become 
thereby an unlawful assembly. In my opin 
ion this contention is sound. This was 
nota riot, The accused aad others fan to 
rescue Kirpal Singh and it is impossible 
to say that if tney had not come on hear- 
ing Kirpal’s cries, be would not have 
been further assauited. Excessive force 
was used by some persons in the course 
of this transaction and for that these 
persons hive been made answerable, “It 
has not been ascertained who caused the 
injury to Balbhadra, the présectition 
having failed-{o prove ils allegation, on . 
this point; but the fect that Bslbhedra 
was fatally hurt by some unascertained 
person is no reason for convicting all 
the members of the assembly of 
rioting, 


I would, there‘ore, upLold the convictions 
and sentences of the three peiscus, 
Herihar Singh, Ragho Singh, end Mutru 
Singh under scction 323 and wuld set — 
aside all the convictions of tioting rnd 
the sentences pessed against <Il. the 
appellants unde: section 147. ‘The appel- 
lante ambika Singh cnd  Jagnarein 
Singh will be released at once. l 


- Jwala Prasad, J.—I agree. 


ZK. Order modified. 
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ALLAHABAD HIGH COURT. 

È Fest Crvit, APPEAL NO, 30 OF 1920. 
te: April 26, 1923. 
E Present:—Mr, Justice Lindsay and 
| Mr. Justice Sulaiman. 
KUNDAN LAU-—PLAINTIFF—APPELLANT 
ti VETSUS 

MAKUNDI KUNWAR AND OTHERS— 
= DEPENDANTS—RESPONDENTS. 
ut Civil Procedure Code ( Act V of 1908), 0. VIII, 
f. 5— Admission by one of several defendants, 
effect of — Plaintiff, failure of, to prove issue against 
other defendants— Procedure. 
is; Order VIII, r. 5, of the Code of Civil Procedure, 
which regards allegations of fact in the plaint, 
if not denied specifically or by necessary implica- 
tion, or stated to be not admitted, as taken to 
be admitted, gives a discretion to the Court to 
require any facts so admitted to be proved other- 
wise than by such admission. [p. Orr, col. 17.) 
[“A Court cannot in the same suit record one 
finding in favour of the plaintiff based on the 
admission of one of the defendants to the suit, 
and'another findingon the same issue against 
him based on the evidence. [p. 610, col.2.] 

|" Jarki Das v. Ahmad Husain Khan, 25 A. 
159; A. W. N. (1902) 218, followed. 
t. Plaintiff sued several defendants for the re- 
covery of certain properties basing his title on 
a certain adoption. One of the defendants ad- 
mitted the factum of the adoption but denied 
its validity and the rest denied the factum also. 
The Court held that the defendant had failed 
to prove the factum of the adoption: 

e Held, that on this finding the plaintiff's suit 
must fail iz toto and he could not. succeed as 
against the defendant who had admitted the 
factum of the adoption. [p. 611, col, I.) | 

First appeal from a decree of the 
Additional Subordinate Judge, Saharan- 
pur, dated the 27th of October 1970. 
r. Dr. Surzndra Nath Sen, Babus Lalii Mohan 
Bınerji and Surendra Nath Gupita, tor the 


Appellant. 

Messrs. B. E. O'Conor, Nihal Chand, 
J M. Biji, Miusht Girdhart Lal Agar- 
wra, Biba Piwi Lal Banerjt, Dr. Kailas 
Nath Kujuand Munshi Janki Prisad, for 
the Respondents. 


JUDGMENT,—This is a plaintiff's appeal 
atising out of a suit for recovery of pos- 
session of coasid:rable property, together 
with mesne pr tits, against several sets of 
defendants, The plaintiff's cas» was that 
one Maheshwar Dayal sonof Sri Kishen 


a. 


Das, was the last maleowner oi the prop- ` 


erty and died in the year 1895. On his 
death he was succeeded by his mother, 
Musammat Gomti Kunwar, who died in 
1903; and on het death his grandmother, 
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Musammai Darab Kunwar, remained in 
possession till 1906 when she also died. 
On the death of this second limited owner 
the plaintiff claimed to succeed as Mahes- 
war Dayal’s nearest collateral, alleging that 
he wes connected with him through Jwala 
Datt, who was Harsukh Rai’s deughter’s 
son and wasalleged to be his adopted son 
also, 

The sui: was instituted just within twelve 
years of the death of Musammat Darab 
Kunwar. In the plaint there was no 
express mention as to when the alleged 
adoption of Jwala Datt took place, nor 
was it stated whether le had been 
adopted by Hatsukh Rai himself or by 
his widows after his death, aud in the 
latter case, whether the widows had any 
authority to adopt, The plaintiii content- 
ed himself by simply stating that he was 
the heir of Maheshwar Da yal according to 
the genealogical table given in the plaint. 
By subsequent oral pleadings the plaintifi 
asserted that Jwala Dett had been adopted 
after the death of Harsukh Rai by his 
widows with his authority, and that there 
was a custom among Vaish Agarwals to 
adopt a daughter's son. 

Sepatate written statements were filed 
On behalf of various defendants. Miu:am- 
mat Makundi Kunwar and Musammait 
Lachchi Kunwar, defendants Nos. I and 
2, pleaded that Nihal Chand andSri Kishen 
Das hai been joint, that Jwala Datt had 
never been adopted by Harsukh Rai's 
widows, nor had the widows any authority 
to adopt him, nor could aa adoption of a 
daugbter's son be valid. They further set 
up the adoption of Jai Bhagwan Sarup, 
defendant No.3, thereby denying that the 
plaintifi was the nearest colleteral. Jai 
Bhagwan Sarup, defendant No. 3, asserted 
that Musammat Lechchi Kunwar, the 
widow of Bisheshwar Dayal, had adopted 
him and thus be became the nearest heir 
of Sri Kishen Das or Maheslwar Dayal 
and would in any case exclude the plaint- 


iff. He also pleaded that the plaintifi 


was estopped from denying lis adoption 
and urged that the claim was barred by 
time. Lala Fateh Chand, defendant No. 4, 
filed a separate written statement in which 
he admitted generally the pedigree given 
in the plaint, with the exception of the 
existence of Maheshwar Dayal. He plead- 
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ed, inter alia, t1 at no son qualified (o in- 
herit was ever born to Sri Krisben Das, 
and set up a Will of Sri Kishen Das in 
favour of Musammat Gomii Kunwar and 
a subsequent Will of Mtusammai Gomti 
Kunwar in his own favour. By a sub- 
sequent oral pleading he denied the vali- 
dity of the adoption and the existence of 
the alleged custom, Defendents Nos, 5—7 
in addition set up their claim as bona fide 
purchasers for value from ostensible 
owners. 

Twenty-eight issues were framed in the 
Court below, out of ‘which all the issues, 
except issues Nos. 3, 4, 8, 26 and 27 have 
been foundin favour of the plaintiff. ‘The 
grounds on which the plaintiif’s Caim has 
been dismissed are that the facium of the 
adoption of Jwala Datt has not been estab- 
lished, nor hasit been proved that Horsukh 
Rai's widows had the authority to adopt. 
‘The plaiatiff's contention that an award 
of the year T873 either operated as res 
judicala or concluded the mutter asa family 
arrangement has beer ovetruled. 


The learned Advocate for the plaintiff 
has challenged the findings of the learned 
Subordinate Judge on the issues decided 
against his client. 

We propose to deal with the main 
question of fact, namely, that of the 
alleged adoption first and shell deal with 
the other subsequent questions later on. 

(after discussing the evidence, the 
jud:zmen! continued :—] 

Having coasidered the entire evidence, 
both oral and documentary, we are of 
opinion that the balance of evidence is 
distinctly in favour of tne derende nts and 
we think that ihe learned Subordinate 
Judge has come to therightconclusion in 
holding that the plaintiff has failed to 
establish that Jwala Daut nad been adopt- 
ed by the widuws of Harsukh Rai. 

In view Of thisfiuding it becomes un- 
necessary for ustogo into the question 


of theattthority to adopt or any other 
of the questions raised in the Court 
below. 


. There, however, remains for usio con- 
sider the argument of the lesrned Advocate 
for the plaintiff thatin view ot the əd- 
Missions contained in Lala Fateh Chand’s 
pleadings the plaintiff is entitled to a 
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decree against him in respect of the prop- 
erties in his possession, We have alree dy 
pointed out that the plaint itself was 
very defective inasmuch as it did not 
make any express allegation that” Jwala 
Datt had been adopted by the widows of 
Harsukh Rai or that his wiuows hadany 
authority to adopt. Thefact of adopticn 
was meutioned only in the genealogical 
tree given in the plaint. The delendant, 
Inla Fateh Chand, generally admitted ihe 
correctness of the pedigree, with one 
exception. When the time for the oral 
pleadings came, the plaint'ff's Vakil stat- 
ed that Jwala Datt had been adopted 
by the widows of Harsukh Rai after his 
death and that there was a custom among 
Vaish Agarwals under which the adoption 
of a daughter’s son wasvalid. Lele Fateh 
Chond's Vakil, although admitting the 
facium of adoption, denied the vaildiiy 
of it, basing its invaliatty on the Hincu 
Law. The other deiendanis to the suit 
had éxpressly denied the adoption ot Jwala: 
Datt. The plaintiff took upon bimselt the 
burden of proving the alle.ed adoption 
and led evidence to that effect without 
any reservation. Alter both pasties had 
given evidence and the Court had come to 
the conclusion that the plaintif had failed 
to prove the case setup by him, it would 
not lie in the mouth of the plaiutilf to 
turn round and ask lor a decree against 
one ofthe defendants who had not ex- 
pressly denied one of the facts in issue, 
though he had denied the validity of the 
adoption ard the maintainability of tne 
claim of the plaintiff altogether. lí such 
a request were allowed, the iesuit wowd 
be that in the same suit tbe Court would 
have to record one finuiog in f.vour of 
tne plaintiff based on the admission of oie 
of the defendants to the suit, and another 
finding On the same issue against Lim 
based On theevideuce. In an analo: ous 
case, namely, that ol Janki Das v. Ahmad 
Husain Khan (1), this Geurt remarked 
that it would be illogical tu hold in one 
and the same decree that the full amount 
of consideration in a mortgage was paid 
as far as the mortgagor was concernedand 
that another sum wes paid as far as the 
subsequent transferee was concerned, and 


(1) 25 A, 159; A, W. N, (1002) 228. 
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that the proper thing to do would be to 
allow all the defendants to take advant- 
age of the plaintif's failure to establish 
the case set up by him. In addition to 
this we wouid like to point out that 
O. VIII, r. 5, of the Code of Civil Pro- 
cedure, which regards allegations of fact 
in the plaint, if not denied specifically or 
by necessary implication, or stated to be 
not admitted, as taken to be admitted, 
gives a discretion to the Court to require 
any facts so admitted to be proved other- 
wise than by such admission. We think 
that in the present case, in view of the 
ambiguous assertion made in the plaint 
and the unsatisfactory way in which the 
edigree was admitted and the validity 
of adoption denied by one of the defend- 
ants, the Court below was justified in 
calling upon the plaintiff to prove his 
case. The plaintiff having undertaken to 
prove it and having failed to do so 
cannot now fall back upon the partial 
admission of one of the defendants and 
ask for a separate decree against him, 
We are of opinion that when the plaintiff 
has failed to prove the alleged adop- 
tion of Jwala Datt, without proving 
which he cannot possiby succeed, his 
whole suit must fail against all the de- 
feniants. The plaintiff has in no way 
been prejudiced and no question of estop- 
pel.can atise under the circumstances. 
In oar opinion the appeal is without 
force and is h:reby d'smissed with costs. 
We direct that the respoudents wil be 
entitled to o1e set of costs for Counsel's 
tee as against the plain‘iff-appellant, in 
addition to the prin*in* andother charges 
lezilly taxable. (Qouasel's fee is allowed 
to be d vided equally between respondents 
Nos. r and 2 (frst set), resoondent No. 3, 
J:i Bhagwan (second set) and respondent 
No. 4, Lala Fateh Chand (third set).  ' 
Tila Fateh Chard has filed a set of 
efos;-objections challenging some of the 
finlinzs of the learned Subordinate Tud:e 
as well as urging that the amount of costs 
awarded to him should be increased by a 
sum of Rs. 216.x0-8. As the decree was 
in his favour !t was unnecessary for Lala 
Fateh Chand to file any separate objection. 
As to the question of costs, we are of 
opinion that in view of the unsatisfactory 
defence set up by him we should make 


no modification, The result is that the 
cross-objections are dismissed with costs. 
Appeal dismissed. 
2. Ke 


PATNA HIGH COURT. 
Civi, REVISION No. 80 Or 1923. 
June 29, 1923. 
Present -—Justice Sir Jwala Prasad, Kr., 
and Mr, justice Ross. 
Srimali SAVITRI THAKURAIN 
—PLAINTIFF—PETITIONER 
versus 
Tus SECRETARY or STATE ron 
INDIA tv COUNCIL—OPPosrTE PAR''Y, 
Civil Procedure Code (Act V of 1908), 
O. X X XIII, rr. 1, 9—Dlspaupering of plaintiff 
—Adinterim matnienance—— Accumulation-—Suffi- 
cieni means. 
In a suit dn forma pauberís by a widow for 


recovery of possessiun of property belonging to 


her late husband, where the Court-fees requited 
was Rs. 3,000, she was granted an ad interim 
maintenance allowance of Rs, 200 a month. In 
pursuance of this ordershe recejved Rs 2,1000n 
account of arrears of the aforesaid maintenance 
and then tie allowance of Rs. 200 month after 
month. On a certain date, when the widow had 
recciyed in all Rs. 5,538 in this manner, an appli- 
cation was mad: to the Court that+he sheuld he 
di:piüpered under O. XXXIII, r. 9, of the Civil 
Pro-edure Code as she had now sufficie: t means 
to pay the Cour--fes. Thre was nothing 'o 
show that on that date the widow had with her 
R.. 3,000 to pay the Courft-fees. Thesum: pre- 
viously paid to her, she alleged, hai been :p nt 
by herto pay off debts incurred on account of 
h.r maintenance. The widow was living with a 
relaiion of h rself and <cmincnt Counsel had 
app ared on her b halfin Court: 

Held, (1) that che monthly allowance allowed to 
the wilow was not a sufficient means tg enable 
her ty pay the Court-fces as, under the manage- 
mnt, she coukl m ver at ary one tiny have the 
requisite amount unless the arrears of her main- 
t.nance allowance accumulated to that extent; 
[p 616, ‘ol, I.] 

(2) that the fact that eminent Counsel had 
appeated for her was in it; elf immaterial,in the 
abscnee of anything to:how that she had 
incurred expense on account ot them, nor was the 
fact that she was Jiving witha relative material, 
in th: absence of anything to show that he was 
financing her cither ix suppordng berer in 
deffiying the cost ofthe litigation; [p 613, col.1.] 

(3) that the widow hal the right to pzy off 
debts incuid ou aicount of het maintenance 
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and was not bound to accumulate her monthly 
allowance to make up the Cuurt-fecs in the 
absence of any such condition hung imposed upon 
her; [p. 616, col. 1.j 

(4) that, th:refore, in the circumstances of the 
case, the means of the widow were not such soas 
to justify the withdrawal of the orderallowing her 
to sue in forma pauperis, [p. 616, col. 2.] 

Gadigi Muddappa v. Gadigt Rudvamma, 61 
Ind. Cas. 958; 13 L.W. 76 and In re Atkins, 
Smith v. Atkin, (1999) x Cb. 471; 78 Ie J. Ch, 307; 
99 L. T. 877, distinguished. . 

Appeal from an order of the Stb- 
ordinate Judge, Monghyr, dated the 
yrth February 1923. 


Messrs. K, B. Dutt, Messrs. Hasan Imam 
aud L. K. Jha, tor the Petitioaer, 

Mt, Sulian Ahmad,ior the Crown. 

Messrs. F. A. Sawand S. N. Pali, 
for the Opposite Party. 


JUDGMENT. 

Jwala Prasad, J.— bis is an application 
against an order of the Subordinate Judge 
of Moaghyr, dated the 11th February 19.3 
in Title Suit No. 103 of 1920, dis- 
paupering the plaintiff under O. XXXIII, 
r, 9 (b), Code of Civil Procedure. 

Tbe plaintif's husband, Ugra Mohan 
Thakur, died some time in J9r4, leaving a 
large estate yieldiugan annual income of 
Rs. 1,30,000, besides houses, etc, worth elg bt 
or nine lakhs, The opposite party (de- 
fendant) are now in possession of the 
estete having obtained Letters of Ad- 
ministration of a Will said to bave been 
executed by the deceased husband of 
the plaintiff petitioner. She now disputes 
the Will and has brought a suitin the 
Court of the Subordinate Jude of 
Monghyr fot recovery of possession of the 
properties belonging to her late husbard. 
She applied to be allowed to sue im forma 
pauperis and after contest by the opposite 
party and the Government she was ad- 
judged a pauper on the 28th August 
1920 and was allowed to sue as such. 
The order of the learned Subordinate 
Judge was upheld by this Court. The 
plaintiff applied in the Court below for 
an ad interim maintenance at the rate of 
Rs, 3,000 per month, and she’ based her 
claim for this amount upon a Will of 
her husband said to have been executed 
in 1908 which purports to give her 
Rs, 590a Month as maintenance and a 
house in Calcutta yielding about Rs, 500 
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a month which subsequently was sold 
for Rs. I,07,000 and another house in 
Benares. ‘The Willi which was probated 
and on the basis of which the opposite 
party is in possession of the propérties, 
however, allowed her, a mainterance 
allowance of Rs. Ioo a month only. 
Taking all these circumstances into cov- 
sideration, the learned Subordinate Judge 
allowed her a Maintenance allowance ci 
Rs. 200 a month during the pencercy 
oi the litigation. On the Igth August 
I921 in pursuance of this order sre 
received a sum of Rs.2,100 probably on 
account of her arrears of the aforesaid 
maintenance. Between the 20th January 
1922 and the 25th April 1922 she re- 
ceived Rs. 1,2238-11-6. From May 1922 
to December 1922 she got Rs. 600. 
Thus up to the 25th April 1922 she had 
received in all Rs. 5,538. On the yst 
February 1923 a petition was filed on 
behalf of Government under O. XXXIII, 
r. 9 (b, todispauper the plaintif upon 
the ground that by reason of her having 
received the a oresaid sum of Rs. 5,538 
and of her being allowed to receive in 
future Rs. 200 per month as her main- 
tenance allowance she had ceased to be 
a pauper and consequently she ougbt not 
to be 8llowed to continue the prosecution 
of her suit as a pauper. The application 
of the Secretary of State for India was 
taken up on thel1th February 1923. On 
that date the petitioner-plaintiff applied 
for time for filing her objection. ‘This 
was recused by the learned Subordinate 
Judge ov the ground that the application 
was not bona fide, and on that very day, 
the Court after hearing the parties pessed 
ils order allowing the petition of the 
Secretary of State and withdrawing its 
former order allowing her to sue as a 
paupel, and she was directed to pay the 
proper Coutt-fees by the toth March 
1923. The leamed Subordirate Judge 
says that the amount of Court-lees was 
the first charge and tbat the plaintiff 
was bound to pay the same and not to 
spend the aforesaid sum ot Rs. 5,538 
which was paid to her, for payment of 
debt orany other purpose and that she 
really did not stand in need of the 
aforesaid sum to meet her maintenance 
charges inasmuch as she was living with 
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her cousin, Babu Ram Kishun Jha, a 
Vakil of Darbhanga who probably was 
supporting her and carrying on the 
litigation on her behalf, He also refeis 
to the fact that she had appeered before 
him through eminent Counsel. In this 
Court alsoon herbehalf eminent Counsel 
appeared but there is nothing to show 
under what arrangement leatned Counsel 
appeared for her in the Court below and 
in this Court. No affidavit has been filed 
to show that she had iscuinred any ey- 
pense on account of the aforesaid Counsel. 
Therefore, this consideration in itself is 
not sufficient ta dispauper her, Similarly 
there is nothing to show thet her cousin 
Ram Kishun Jha, is financing her, either 
in supporting het or in defraying the 
cost of the litigation. -There is no state- 
ment of the said Vaki on the record. 
There 1s, therefore, nothing to show that 
the sald gentlemen is taking more interest 
in the lady than what he is naturally 
expected to take being a relation of hers, 
To have sympathy. and to render assist- 
ance to a relation is different from 
incutring heavy. expenses on behalf of 
that relation. This circumstarce also is 
therefore, not sufficient to dispaurer her, 
She had received the sum of Rs. 5,538 
piecemeal and on different dates, Jong 
before the application of Government to 
dispauper her was filed. None of these 
payments, made at one time, approached 
Rs. 3,000 the sum necessary to pay the 
Court-fee upon the plaint so that she was 
not at any time in possession of the 
entire sum necessary to pay the Court- 
fees. It is said that she should have 
accumulated the said sums until they 
reached Rs. 3,000 and then paid the Court- 
fees and should not have spent the sums 
in paying her creditors on account of debts 
incurred for maintaining herself. Such a 
condition was not imposed upon her 
either On the dete when the order allow- 
ing her ad interim maintenance allowance 
was passed or on the dates that the 
several payments were made by the 
onposite party and received by her. The 
said paymeats were made as her main- 
tenance allowance with effect probebly 
from the date of the death of her husband 
which happened in 1914. It was, there- 
fore; understood that she had already 


incurred expenses in maintaining herself 
sothat she was entitled to have the arrear 
allowance of the said maintenonce. She 
in her affidavit in this Coutt says that 
the sums paid to her were spent on pet- 
sonal expenditure soon after they were 
received leaving her in the same 
straitened circumstances as before. ‘This 
statement does not seem to be unnatural 
or in any way untrue considering the 
circumstances in which she was place on ` 
the death of her htsband. Without going 
into the legal aspect of the qvestion, to 
require her to have sccumulated the 
aforesaid sum and to have paid the 
Court-fees, is to give charity by one 
hand end to withdraw it by the other. 
The learned Svbordinate Judge thinks 
that he was justified in doing so by feason 
of an application made by the lady on 
the 21st August 3920. The learned 
Subordinate Judge says “From the order- 
sheet, dated 21st August 1920, it appears 
that she had filed a petition that she was 
willing to pay the Court-fees if Rs. 3,000 
was paid to her and which she was willirg 
to accept under protest," In that petition 
she says “that In the course of her cross- 
examination the tearred Government 
Pleader in consultation with the Pleaders 
for defendants Nos. I, 5and 6, and your 
petitioner believes with the consent of 
stich Pleaders, suggested to your petitioner 
as to whether or not she was prepared to 
pay Rs, 3,000 for Court-fee on getting the 
same from defendant No. x on account of 
the allowance mentioned in (spurious) will 
propounded by defendant No. 1. 

“Dhat your petitioner has been advised 
and she accordingly stbmits thet if the 
defendant NO. r pays your petitioner a 
sum of Rs 3,000 on conditicn that the 
said sum will be deducted from any sum 
decreed payable to your petitioner in this 
suit on account of mesne profits, meinten- 
ance or otherwise she js prepared to receive 
the sum without in any way admitting 
expressly or impliedly the genvineness or 
validity of the said Will or that she is bound 
by any provison appearing in the said Will 
for her and is willing to pay Court-fee 
out of such sum as full Court-fee on her 
plaint. , 

“That as the said suggestion was made 
with the consent of the Pleaderg of defend- 
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ant No, r your petitioner has reason to 
believe that the defendant No. x will be 
found willing to pay the said sum of 
Rs. 3,000 on the conditions hereinbefore 
mentioned. 

“It is accordingly prayed that the 
Court will be pleased to direct the defend- 
ant No, 1 to state whether he is willirg to 
pay a sum of Rs. 3,000 to your petitioner 
through her Pleaders for pay ment oi Covit- 
fee on the conditions hereinbefore stated 
withina reasonable time, and if he shows 
his willingness he may be directed 10 pay 
the sum atan early date.” 

The Court referred the petition to the 
Pleader of the opposite party by its order 
of the 2xst August to intimate to the 
Court if he was willing to pay the said 
sum of Rs. 3,000 on the condition men- 
tioned in the petition, to the lady. On 
the 27th August 1920 the opposite party 
(defendant in the case) filed a petition 
stating that he was “unable to pay the 
sum of Rs. 3,000 for payment of Court- 
fees as be holdsa decreefor costs amount- 
ing to a very large amount against her." 
The terms of the aforesaid petition were 
mentioned tothe lawyers representing the 
opposite party in this Court and they in- 
timated that they were not willing to 
accept the terms proposed by the lady in 
the said petition, 

It is obvious that there was not the 
faintest suggestion in the epplication made 
by the lady that !he sum of Rs. 3,000 
would be paid as Court-fee by her out of 
her aa interim maintenance alluwauce. 
She suggested the payment of the Court- 
fees out of thesum paid by the defendants 
on condition that the said sum would be 
deductedfrom any sum decreed payable 
to her in the event of her succeeding in 
the suit on account of mesne profits, main- 
tenance or otherwise. No legitimate in- 
ference, therefore, can be drawn from the 
petition in question as toany oblgaticn 
on her part to pay the Cowit-fee of 
Rs. 3,000 out of the sum of Rs. 5,538 
"received by her as maintenance allows nce 
on different dates. 

Now, has she tinder the law, ceased to 
be a pauper? “Pauper” has been defined 
in t. I of O. XXXIII thus: “A persen 
isa ‘pauper’ when he 1s not possessed of 
. suffücient means to enable him to pay the 


fee prescribed by law for the plaint in 
such suit, or, where no such fee is pre- 
scribed when he is not entitled to property 
worth one hundred rupees other tlan his 
necessary wearing apparel ard the su bject- 
matter of the suit.” On the2dth August 
19.0 the Corrt below after hard contest 
on the part of the defendant and Govem- 
ment held that she was a pauper, in other 
words, that she was “not possessed of 
sufficient means to erable her to pay the 
fee prescribed by law for the plaint,” 
that is, Rs. 2,000 as Court-lee. Clause 
(b) of r. 9 empowers the Court to dis- 
paurer her and to withdraw the origirel 
order allowing her to ste as a pauper 
when, as the clause says, tt appears that 
her means are such that she ought rot 
to continue to sue asa pauper. The word 
“means” in this clause is to le inter- 
preted withihe help of the definition of 
pauper referred to above. Toapply clause 
(b) of r, gto this case, therefore, the Court 
could dispauper her when her means were 
such as to enable her to pay the Court- 
iee of Rs. 3,000 upon the plaiut. On 
the rst February 1923 when the appli- 
cation of Government was made or On 
the rirth February 1923 when the Court 
dispaupered the plaintiff, there is notbing 
to show that she had withher Rs. 3,000 
to pay the Court-fee, or that she had 
the means to pay the same. The sums 
previously paid to her were, as she says, 
not in her hards at the time as they 
were spent just alter they had been 
received. 

The learned  Government-Advocate 
argues that she ought not to have paid 
off her debts ixcuisred on accovnt of her 
personal maivterance but ougkt io have 
saved out of the sums received by her 
Rs. 3,000 in order to pay the Ccurt fees 
and that her means which were not 
sufficient at the time wben the order of 
the zoth august 1920 was passed hed 
considerably improved on account of 
her being allowed a maintenance 
allowance of Rs. 2co a month ard that 
therefore her means in Febitery were 
such that she ovg ht rot to be allowed. 
to continte to sue asa pauper. In sup- 
port of this conte tior the leari e Gcverz- 
ment-Advocate quotes the case relied 
upon by the Court below vir; Gadigi. 
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Mudiappa v. Gadigi Rudramma (1). The 
learned Subordinate Judge says—'' No 
doubt this ruling was not onau applica- 
tion made under O, XXXII, r. 9, Civil 
Procedure Code, but the principle to my 
mind should be the same foi an appli- 
cation under O. XXXIII, r. 9, Civil 
Procedure Cade also.” In that 
C356, itappeared and in fact the plaint- 
ifl admitted that subsequent to tbe 
date of the application for leave to sue 
as a pauper, she had received a large 
sum of mney from the persons against 
whom she intended to fije the suit but 
that she had paid away that amount to 
a creditor. Mr. Justice Napier says 
'" There was no dispute that, at the date 
of her application, she was a paupet. 
The point taken is that having been in 
possession of funds after her applica- 
tion, the plea would fail and that she 
could not revive it, by paying the 
money away. There is no authority on 
this point, Dut I think the contention 
is well-founded and- that the Court had 
no jurisdiction to make the order, once 
it had ascertained that she had ceased 
to be a pauper after the date of the 
application." We have not got any fur- 
ther detail of the case, we do not 
know what sum was required to pay 
the Court-feeand what sum she came 
into possession of Defore her application 
for leave to sue as a pallpet was dispos- 
ed of. All that we know is that a 
large sum was received probably much 
larger than was needed for her main- 
tenance and bate subsistence. We also 
do not know whether the sum received 
was for her maintenance or a gift or 
such as she was entitled 10, making that 
Teceipt as an asset in her hands where- 
with she could pay the Court-fee, It is 
not safe to apply the decision in that 
case when the facts are not sufficiently 
mentioned therein in order to find cut 
ihe reasons which weighed with the learn- 
ed Judge iu arriving at his conclusion, 

It may also be passinely mentioned that 
this was a decision ofa Single Judge. I 
do not think that that case applies to 
the present case. 

The next cise isone which my learned 
brother got hold of and for which Iam 

(1) 61 Ind, Cas, 958; 13 L. W, 76, 


very much indebted to him. It is In re 
Atkins, Smith v, Atkin (2). In that 
case the lady who obtained leave to pto- 
Secute her claim in the action in 
forma pauperis was entitled as tenent for 
lie to have an income amounting to 
£52 a year under the very settlement 
which was the foundation of the action. 
Eve J., held that the “lady, being entitled 
to this annuity, although subject to the 
qualified restraint which I have mentioned 
cannot establish that she is not worth 
£25.” Mr. Iuxmoore who appeared for 
the lady contended that she orly həd 
£52 5s, 5d. per annum payable quartet- 
ly and after providing for her mainte- 
nance it would not be possible tosave £25 
before the action would come on for 
trial. The learned Government-Advocate 
in this case says that such an argument 
would not be of avail to the pleintif 
in withholding payment of the Court-fee 
payable upon the plaint andin asking 
to be allowed to continue to sue as 
a pauper. The argument of Mr, Lux- 
moore does not seem to have been eXpress- 
ly met in the case but it seems not to 
have been impliedly accepted inasmtch as 
the ladyinthetcase was dispatpered. The 
decision of Eve, J., was under the Supreme 
Court Rules in England in force at the time 
when his decision was passed, under which 
the applicant had to show that she was 
not worth a sum exceeding £25 a year 
excluding wearing apparel and the sub- 
ject-matter of such proceedings. The 
annuity allowed to the lady in thatcase 
was £52. 58.5d, that is, almost double 
the amount required to disallow her to 
continue her action as a pauper. The limit 
of £25 was subsequently raised to £50. 
That was the law of 1922. But in 1923 
the Law of Eneland seems to have under- 
gore further modificaticn, It row reqvires 
that the applicant's mears should exceed 
£50. and also that his income is atleast £2 
a week,and in some special cases at the 
discretion of the Judge £4 a week, Now 
this modificationis infavour of an appli- 
cant applying for leave to sue as a pauper, 
It means that besides possessing an income 
of £50 he must also have £2 a week or in 
some cases {4 a week, The latter addi- 
3 o) (rgog) 1 Ch 471; 78 L. J. Ch. 307; 99 L.T; 
27]: 
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tional circumstance is probably with a 
view to secure maintenance charges, 
the minimum of which is prescribed to 
be £2 a week fora man in England and 
according to the circumstatces of a par- 
ticular case £4 a week, The argument of 
Mr. Tuxmoore in the aforesaid case based 
upon the maintenance chaiges being not 
taken into consideration in disposing of 
the application for leave to sue as a 
pauper . would perhaps have received 
better consideration if the present 
rule had been -in force at the 
when Eve, J., pronounced his judgment, 
The decision in that case, therefore, to 
my mind is not applicable to the present 
case. There is another reason and per- 
haps a stronger One why the case in 
England shottid not apply to thelaw in 
this counrty, No Court-fee is payable 
upon a bili or plaint in England, and 
only the cost of conducting the litiga- 
tion such as payment of fees to lawvers 
etc. has to be incurred and that alone is 
excused. That circumstance has been 
taken into consideration im the latter 
portion of the Exception to r. x of 
O, XXXIII, which says that where no 
“such fee is prescribed, the pauper must 
show that he is not entitled to prop- 
erty worth one hundred rupees, In 
England he will have now to show that 
he has not property worth {50 plus a 
weekly income of two pounds or four 
pounds as the case may be. The present 
case is not covered by the latter part 
o the Exception to rule r, It is equally 
not governed by the Law in England, 
Here the plaintiff wasrequired to pay at 
onetime a sum of Rs, 3,000 as Court-fee 
upon her plaint, and the Court had to see 
whether she had the means todo so. In 
my opinion the monthly allowance of 
Rs, 200 4 month allowed to herisnot a suffi- 
cient means to enable her to pay the said 
Court-fee, She can never at ore titre 
receive Rs, 3.000 unless the arrears of 
the allowance accumulated to that extent. 
She could not be expected to raiseany 
loan on the strength of the monthly 
' allowance which is only ad fnterimard not 
a sufficient security for Rs, 3,coo, which 
would cover fifteen months’ allowarce, 
assuming that she starved herself all that 
time, 7 "VI 
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Therefore, I do not agree with the view 
taken Ly the Court below or with tke 
argument Of the Icarned Goverzsmert 
Advccate in the case that the mears 
of the Jady in Febrtary 1623 was such 
asto withdraw the order ajready erszricd 
to her to sueas a fpauper or notio allcw 
ber to continue her suit im forma feu 


peris. Mr, Palit hasteen heard cn be- 


half of F. A. Savi who had applied to 
be made a patty. ` 

The application js, therefore, allowed 
with costs. The order of the Corrt 
below is set aside, Hearing fee three 
cold mohurs, 

Ross, J.—1 agree. 

Application allowed. 


N, H. 


LAHORE HIGH COURT. 
FULL BENCE. : 
Cn, REFERENCE No. 27 OF 1927. 
May 12, 1922. 

Present :—Sir Skedi Lal, KI, 
Chief Justice, Mr. Jestice Scott-Smith, 
Mr. Justice Broadway, 

Mr. Justice Abati] Reoof ard 
Mr. Justice Mz rtinccu. 
SUNDAR DAS— PETITIONER 
YEN SUS 
Tae COLLECTOR or GUJRAT-- 
RESPONDENT. 

Income Tax Act (VII of 1918), 5.3 (1)— 
“ Received,’ meaning of—Money received outside 
British India and transmitted to British India, 
whether received in British — India— Inierpreta- 
tion of Statutes—Fiscal Statute, princitles affli- 
calle io. . 

The subject is not to be taxcd withont cleer 
words to that effect, and in a case of doubt the 
Courts should always lcan against the ccn- 
struction which imposes a butden cn the sub- 
ject. [p. 618, col. 1.] ME 

If a person sought to be taxcd comes witkin 
the letter of the Jaw he must be taxed, however 
great the hardship may appcar ic the judicial 
mind to be. On the otker hard, if the Crown 
seeking to recoverthe tax, canrci Liuing the sub- 
ject within the letter of the law, ihe subject is 
free, however apparently within ike spirit of 
the law the case might otherwise appear to 
be. [p, 6x8, col 1.] i 
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SUNDAR DAS V. COLLECTOR OF GUJRAT. 
An equitable construction is not permis- 
sible'in the case of a taxing Statute where ile 
Court should simply adhere tu the woids of tLe 
Statute, [p. 618, col. 1.] 
Partington ^w. Attorney-General, (1869) 4 H. 
I. 100; 38 L. J. Ex. 205; 2x I. T. 370, relicd 


on. 
The word “receive” implies two petecrs, ike 


person who receives and the person direm wiem 
he receives. A person cannot receive a thing 
from himself. [p. 618, col. x] | 
eie a person after receiving money cuitice 
British India brings it into or transmits iji to 
British India, the money thus transmititcd cen- 
not be held to’ be income received in British India 
within the meaning of section 3 P of the Jnccme 
Tax Actof 1918 [p.618, col. z. - 
Reference by the Financial Com n 1se' or cf, 
Punjab. 
Bakhshi Tek Chand 
Chand, for the Petitioner. 
The Government Advocate, for 


Respondent. 
JUDGMENT, 

Shadi Lal, C.J.—'This. is a refererce 
under section 5r of the Indian Income 
Tex Act, VII of 1918, which cmpowers 
the Chief Revenue Authority, in the event 
of a question arising with ref«ierce to 
the interpretation of tke pfovisions of 
the. Act or of any rule thereurder, to 
“draw up a statement of the case and 
refer it with his own Cpinion thereon 
to the High Court.” The Financial 
Commissioner of the Punjab, who is ihe 
Chief Revenue Authority contemplated by 
the section, has drawn up a statement of 
the case, but has not complied with tle 
provision of the law requiring him to 
record his own Opinion upon the question 
teferred tothe High Court. Itis, however, 
unnecessary to delay the matter by re- 
mitting the case to him for his opinion, 
and weeccordingly proceed to determine 
the question. 


The statement of the case submitted 
to us Shows that the assessee Rai Bahadtr 
‘Sundar Des (who died during the pen- 
dency of the reference) wasa contractor 
residing in the Punjab who had done 
extensive work for Government on ihe 
Frontier of Baluchistan. 

It is common ground that on account 
of the work done by him as a contractor 
during the War he received large sums 
ot money frow Government but all tke 
payments were made to him at Quetta 
in British Baluchistan which is exempted 
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from the operaticn of tke Iriccme Tex 
Act except ikat poit cf ife «ct which 
imposes the tax upcn salaries. It cyyp(eIs 
that jn the firarcial ycar 1919-1¢20, tle 
assessee invested ebcut 23 Jakks ci i1fces 
in the Punjab, mainly in Luyirg im- 
moveable property, ard ihe wlole oi ike 
sum has keen treated ag tke ixccire of 
one year, We are not ccnceired with 
the question whether the afcresaid sm 
has been rightly held to beirccire, Lor ate 
we called tpon to detetm:re tle matter 


. Whether that sum shovld be regarced as 


the income of ore year or the acer mulitcd 
income of moie than oneyear. The oniy 
point upon which we are invitcd to 
pronounce our opinion is whetker ike 
alleged income comes Within the purview 
of section 3, sub-section (1) of tke Jn- 
come Tex Act and is consequently liable 
to income-tax. 

Now, the aforesaid sub-seciion ccfires 
taxable inccme as income which '"  acczt es 
Or arises or is received in British India, 
ot is, under the provisions of ihis Act; 
deemed to accrue or arise ct to be feceiv- 
ed in British Irga.” Itis not conternccd 
that thelatter porticp of this cub-sccticn 
has any appliceticn fo the case before 
us, andit is also admitted that tke jr- 
come in question aceiued or arose rct 
in the Punjab, but in British Baicchisten, 
which, as already stated, is exempted 
irom tke opeiaticn of tke Act. . The 
matter then is reduced tothis. Wes the 
income “ Seceived '' in tke Punjab? Ncw 
the statement of the case makes it abso- 
lutely clear thet a very laige stm of 
money was Teceived by the asseesce at 
Quetta and that a-forticn of it wes 
afterwards invested in tke Punjab. Upon 
the material supplied to us we are rof 
in a position to sey whether the sum in- 
vested in the Punjab was acivally brotght 
into, or transmitted to, the Punjab, of 
whether it was paid to the vencors of 
the immoveable property by ckeqres dizwn 
upon a Bank in Baluchistan. 

Assuming, however, thet the assescee 
aftet receiVirg tke money in Beluctisian 
brought it into, or transmitted it to, tke 
Punjab, I do not think that the irorey 
thes brought or trenemilied can be Leld 
1o be income 'rcceived" ir the Punjab, 
The assessee undoubtedly received it in 
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Baluchistan where he was not chargeable 
with the tax, ənd I fail to understand 
how he can receive the same thing again 
when he has not parted with it in the 
interval, Whether he brought the money 
with himself or transmitted it bya cheque 
or by any other method, it remained all 
the time under his control; and the pro- 
cess cannot be described as a second Te- 
ceipt of the money. 

The Act contains no definition of the 
word "receive" or ‘‘teceived,” but in 
Murray’s Oxford Dictionary the expression 
'* teceive’’ is defined as “to take in one's 
hand or into one’s possession (something 
held out or offered by another), to tage 
delivery of (a thing) from another, either 
for oneself or for a third party.” 

In the Imperia] Dictionary the same 
expfessioy is defined as “to get or obtain, 
to take, asa thing offered, given, sent, 
committed, paia communicated or the 
like; to accept." It seems to me that 
the word ''receive " implies two persons, 
namely, the person who receives and the 
person from whom he receives. A person 
cannot 1iecelve a thing from himself, 

The rule of interpretation applying to 
fiscal enactments is thus stated by Lord 


- Cairns in Partington v. Attorney-General 


n) : 

“As I understand the principle of all 
fiscal legislation, it is this: Ifthe person 
sought to be taxed comes 
letter of the law he must be taxed, 
however great the hardship may appear 
to the judicial mind to be. On the othet 
hand if the Crown, seeking to recover 
the tex, cannot bring the subject within 
theletter of the law, the subject is free, 
however, apparently within the spirit cf 
the law the case might otherwise appear 
to be, In other words, if there be ad- 
missible, In any Statute, what is called 
an equitable construction, certainly srch 
a construction is not admissible in a 
taxing Statute where you can simply 
adhete to the words of the Statute.” 


It isa sound principle that the sub- 
ject is not to be taxed without clear 
words to that effect: and that in dubto 
you are always to lean against the con- 

(1) (1869) 4 H: L. 100; 38 I. T, Ex. 205 21 
Ye T. 370. 
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struction which imposes a burden on the: 
subject. 

Bearing these principles in mind and 
taking the expression “received " in its 
otdinary dictionary meaning, I am of 
Opinion that the assessee, who had already 
received the money in Baluchistan, did 
not receive it again when he biought it 
into; or forwarded itto, the Punjab. 1 
would, therefore, hold that heis not tax- 
able on the alleged income mentioned in 
the reference. EN 

Seott-Smith, J.—I entirely agree with 
the learned Chief Justice, 

Broad way, J.—I agree. I think Secretary 
to the Commissioner v. Ramanathan 
Chetti (2) relied on by Mr. Jai Lalis dis“ 
tinguishable, 

Abdul Raoof, J.—I also agree. 

Martineau, J.—I agree, T 

Reference answered im the a firmative." 


Z. K. E 

(2) 53 Ind. Cas. 976; 43 M. 75; (191 9) M W.N: 
826; 10 L.W. 570; 37 M. L. J. 663; 26 M, L. T. 
447 (F. B.). 


OUDH JUDICIAL COMMISSIONER'S - 
COURT. | 
SECOND Civir APPEAL NO. 40 OF 1922. 
April 3, 1922. 
Present:—Mr. Kanhaiye Lal, J.C. 
Thakur BIKRAM SINGH AND 
ANOTHER—DEFENDANTS——APPELLANTS 
VEYSUS ; 
SURAJ BAKHSH SINGH—PLAINTIFF-— 
RESPONDENT. 

Oudh Laws Act (XVIII of 1876), s. 6— 
Pre-emption—Sale of interest under pre-emption 
decree whether liable to pre-emption. 

Where the holder of a decree for pre-emption 
sells his interest in the decree, the sale is of an 
interest in immoveable propetty which though 
contingent at the date of sale becomes vested 
when the vendee deposits the pre-emption money 
into Court. Such a sale is, therefore, liable to 
pre-emption under section 6 of the Oudh Laws 
Act, (p. 619, col. r.] 

Second appeal against a decree of the 
Third Additional District Judge, Lucknow, 
dated the 21st November 1921, confirming 
thet of the Subordinate Judge, Bara Banki; 


dated the 13th August 1920, 
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Mr. Basudeo Lal, for the Appellants. 

Mr. Zhur Ahmad, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption under somewhat 
pecullar circumstances, On the roth June 
1897 Mahesh Singh, Subh Karan Singh 
and Fateh Singh sold a5 pies 8 firants 
share in the village Basti to Ram Bharose 
and: Durga. Sant Bakhsh Singh filed a 
suit for pre-emption in respect of that 
sale and obtained a decree on the 1th 
September 1918. He was aliowed four 
months to pay the decretal money. Before 
the expiry of the period fixed for payment 
Sant Bakhsh Singh sold his interest which 
he had acquired by the decree in the 
said property to Bhikham Sirgh and 
Kuar BahadurSingh. On the oth Januaiy 
1919 Bhikham Singh and Kuar Bahadur 
Singh deposited thepre-« mption money on 
behalf of Sant Bakhsh Singh and on the 
I5th February 1010 they got possession 
of the pre-empted property. 

On the 7th January 1920Suraj Bakhsh 
Singh sued for pre-emption in respect of 
the said share and gota decree, the pro- 
priety ot which is questioned in this 
appeal. The contention of the learned 
Counsel who appears for the defendants- 
vendees is that no suit for pre-emption 
was maintainable because what the defend- 
ants-vendees bad purchased was the 
right, title and interest of Sant Bakhsh 
Singh in the decree for pre-emption. 

The Courts below repelled that conten- 
tion. 

Section 6 of the Oudh Laws Act (XVIII 
of 1876) defines the right of pre-emption 
as a right to acquire immovea ble property 
in preference to other persons. On the 
date on which Sant Baksh Singh sold his 
interest in the property to Bhikham Singh 
and Kuar Bahadur Singh he was entitled 
only to a contingent right. That right 
became vested when Bhikham Singh and 
Kuar Bahadur Singh deposited the pre- 
emption-money on behalf of Sant Bakhsh 
Singh. The suit for pre-emption was 
filed after the interest of Sant Bakhsh 
Singh became absolute by the payment 
of the pre-emption money within the 
meaning of O. XX,1, 14 of the Code of 
Civil Procedure. The sale-deed was exe- 
cuted before the right hed fully vested: 
but even a contingent- interest of -trat 
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kind is an interest in immoveable prope 
erty and a suit for pre-emption is, there- 
fore, maintainable. 

On behalt of the defendants-appellants 
reliance is placed on the decison in 
Lashkari Mal v. Ishar Singh (1), but the 
transfer in that case was a transfer of 
the rights, conferred by the decree, which 
directed the  decree-holder to pay the 
decretal money into Court and take pos 
session of theland. Here what had been 
sold was an interestin immoveable prop- 
elty ilself. It was then only a contirg ert 
interest but it became ebsolute when the 
pre-emption Mcney was paid into Court 
and a suit for pre-emption is, therelore, 
maintainable. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

Z. K. 


(1) 94 P. R. 1902; 134 P. L, R 1902; 


CALCUTTA HIGH COURT. 
PRIVY COUNCIL APPLICATION NO, 35 
OF 1020, 

April 10, 1922, 
Present—Sir Lancelot Sanderson, K7.; 
Chief Justice, and Justice Sir Thomas 

Richardson, KT. 
HARIDASI DEBI—A»PPELLAN't 
Uer sus 
GOPESHWAR PYNE AND OTHER8$— 

RESPONDENTS. 

Courl- Fees Act (VII of 1870), s. 19, cl. (xx), 
Sch. II, Art, Y — Application for vefundof money 
deposited $n Couri—Court-fee, payment of. 

An application to the High Court, f. r the refund 
of money depo:ited by the applicant for the pre- 
paration of a paper-book in an appeal, should, 
under the provi ions of Art, r, Schedule II to 
ihe Court-Pees Act, bear a Court-fee of Rs. 2; 
Such an apptication does not come witbin the pur- 
vi.w of section 19 (xx) cf that Act, andi, there- 
fore, not exempt from the payment of Court-fees, | 
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Babu Prokash Chandra Pakrashi, for the meaning of section IO, clause (xx). On 


the Petitioner. 
JUDGMENT. 


Sanderson, ©. J,—T'his is an application 
made by thelearned Vakil in respect of a 


the other hand in my judgment it is an 
application or petition which was present- 
ed to this Court, consequently it comes 
within the provisions of Schedule II of the 
Court Fees Act, Att. r, “ application or 
petition when presented to a High Court 


petition presented by the appellant to- —two rupees.” It is clearly a petition. 


England in an appeal to the Judicial 
Cnmmittee of the Privy Council. The 
petition is as follows: It is addressed 
to “The Hon’ble Sir Lancelot Sanderson, 
Kt., K. C., Chief Justice and his companion 
Justices of the said Hon’ble Court.’ 

“7x, That your petitioner put in Rs. 100 
as a deposit towards. costs of preparation 
of paper-book in the abovementioned 
appeal.’’ a 

“2. That on Irth July 192r the said 
appeal was dismissed for default for non- 
payment of the balance of the costs.’’ 

“3, That nobody appeared for the rë- 
Spondents in the said appeal," 

The prayer was for “the refund of the 
said sum of Rs. 100 or any sum that is in 
deposit to the credit of petitioner after 
deducting the necessary costs incurred by 
the office in connection with the said 
` appeal or to pass stich other order as to 
your Lordships may seem fit and proper.’’ 

When this petition was presented the 
officer of the Court: informed the Vakil 
that it required a Court-fee of two rupees. 
The learned Vakil objected to the pay- 
ment of the two rupees and the matter 
has been referred to the Court for deci- 
sion. T'helearned Vakil based his argu ment 
upon section 19 (vx) of the Court Fees 


Act of 1870, which he informe us bas: 


not been altered by the new Act dealing 
with . Court-fees. That seclion provides 
that ‘‘Nothing contained in this Act 
shall render the following documents 
chargeable with any fee,” and clause (xx) 
rins as follows:—'' Application for piy- 
ment of-money due by Government to the 
applicant." Thelearned Vakil has argued 
that this petition is an application for 
payment of money due by Government to 
the applicant, The balance of Rs. roo 
we are informed, is lying in the Bank 
to the credit of the Registrar of the 
Court, In my judgment this is not an 
application for payment of money due 
by Government to the applicant within 


which was presented to the High Court 
and in my judgment is liable to a fee of 
two rupees, I am conhrmed in my judg- 
ment by the information, which I baye - 
received, that this is in accordance with 
the established practice. 

For these reasons the petition will be 
returned to the learned Vakil for. the pur- 
pose of the payment of the proper fee, viz., 
two rupees, ; | 


Richardson, J.—I entirely concur. 


W. C. A, ‘Petition returned. 
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co 


APPEAL FROM APPELLATE DECREE 
No. 75 OF 1022. 
June29, 1923. 

Present -—Mr. Baker, Offg, J, C. 
GULSHER KHAN-—JUDGMENT-DEBTOR 
— APPELLANT 
versus 
RAMSW ARUP-- RESPONDENT. 

C. P. Tenancy Act ( I of 1920), S. 97, ap- 
plicability of— Land and trees belonging to different 
persons. : : 

The prohitition ageinst tLe cttackmert cf 
trees apart from ihe lerd cn whith tkey stard, 
contained in seclicn 97 cf ile C. P. Tex ency Act, 
has xo application where the irecs cid tke lard 
belong to Cifferent perit. 

Sukhnandan v. Manakchand, 10 Ind. Cas. 4731 
y N: Ye R: 63, tefested to, 
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SECY. BOARD OF REV, (INCOM-TAX) MADRAS V, RIPON PRESS AND SUGAR MILLS CO, LTD. 


Appeal against a decree of the Dis- 
tiict Judge, Hoshangabad, dated the 22nd 
of December 1921, reversing ‘hat of the 
Second Subordinate Judge, Hoshangabed, 
dated the 17th of September 1g21. 

Mr, J. Sew, for the Appellant. 

Messrs. G. L. Subhedar, and K. K. 
Gandhe, for the Respondent. | l 

JUDGMENT. —The only question in this 
appealis whether the attachment of trees 
standing in iand belonging to another 
person is prohibited by section 97 of the 
Central Provinces Tenancy Act, which pro- 
vides that '' trees st^nding in eny land shall 
not be atteched in execution of a decree 
or order of a Civil Cout unless the 
land itself is attached." The section is 
based on the ruling in Sukhnandan v. 
Manakchard (1), but that rulirg specially 
excepts cases were trees belonging to one 
man stand onland of another. The note 
to section 97 in the Central Provinces 
Revenue Manual, Volume I, Edition 1921, 
states that section 95 safeguards existi1g 
rights and customs. It is’ quite clear 
that the prohibition of the attachment 
of trees apart fiom the land on which 
they stand has no application where the 
trees and the land belong to different 
persons. The view of the lower Appellate 
Court is, therefore, tight and the appeal 
is dismissed with costs, Pleade1’s fee 
Rs. 10. 

Z.K. Appeal dismissed. 


(1) ro Ind, Cas. 473; 7 N. L. R. 63. 


MADRAS HIGH COURT. 
FULL BENCH. 

REFERRED CASE No.2 OF 1922. 
January 29, 1923. 
Preseni:—Sir Waller Salis Schwab», K^7., 
Chief Justice, Justice Sir Francis Oldfeld, 
Kr., and Mr, Justice Coutts-Trotter, 
THE SECRETARY, BOARD or 
REVENUE (INCOM-TAX), MADRAS— 
REFERRING OFFICER 
VEYSUS 
RIPON PRESS anp SUGAR MILLS 
Co. IXM1 TED —ASSESSEE., 

Income Tax Act (VII of 1918), 5. 3 (1)— 
Income accruing and received outside British 
{ndia—Divectors and — share-holders conirollmg 


business from British — India— Income whether 
liable to assessment. 

A Company having its head office in Bellary 
in the Presidency of Madras carried on a factoty 
in the Territories of the Nizam of Hyderabad, 
outside British India and the actual busincss 
opetations of the Company were conducted there. 
The Directors and share-holders of the Company, 
who controlled the business, directed the policy 
examined the accounts andissued the dividcxd 
watrants, were in British India. Some moncy 
was received at Bellary for the purpose 
of office expenditure and some money also 


-for the payment of dividend warrants, al- 


though the dividend warrants issued to share- 
holders were expressed to be payable outside 
British India. The Company was sought to be 
assessed to income-tax in Madras Presidency 
on its profits ; 2 

Held, that the profits of the Company did not 
accrue of atise, nor were they received, in British 
India within the meaning of section 3 (1) of 
the Income Tax Act of 1918 and the Company 
was not, therefore, liable to be assessed to in- 
come-tax on its profits. [p.622, col. 1.] 

In ve Aurangabad Mills, Limited, 64 1nd. Cas. 
9; 45 B. 1286; 23 Bom. L. R. 570; Secretary to 
the Commissioner | v. Ramanathan Chetti, 53 
Ind. Cas. 976; 43 M. 75; (1919) M. W, N. 826; 
ro L. W. 570; 37 M. L. J. 663; 26 M. L. T. 447; 
(F. B.), Sundar Das v. Emperor 77 Ind. Cas. 
632; 3 L. 349; (1923) A. I. R. (I) r4, followed. 


Per Oldfield, J.—The identity between the 
share-holders and the Company is immaterial], 
where the assessment sought to be imposed is 
of the income of the Company as distinguished 
from that of the share-holders in their individual 
capacity. Even the payment of dividends to the 
share-holders within British India would be nothing 
more than the distribution of income which had 
already accrued outside British India and was 
payable as of tight in accordance with the ar- 
rangement by the Company to the share-holders 
only outside British territory. [p. 623, col.r.] 


Case statcd under section 5I of Act VII 
of 1918 by the Secretary, Board of 
Revenue (income-Tax) Madras, in I.P. 
A. No. 28 of I9:0-21. 

Mr. C. Madhavan Nair, 
Pleader,for the Govetnment, 
Mr.C. Smbasiva Rao, fot the Assessee. 
JUDGMENT. 

Schwabe, ©. J.—In this case the 
facts contained in the original reference 
and the further report, which is by 
no means clearly eXpressed, amount to 
this. ‘The Company catries On a factory 
at Raichur in theterritory of the Nizam 
of Hyperabad. Atthatfactory the materiaj 
is pressed. Against persons who bring 
the material to the factory, a charge ig 
made, and the charge is received wholly in 


Government 
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Hyderabed. The Company's Head Office 
js in Bellary in this Presidency. There 
gfe Directors there and they control the 
business carried on at RoicLur by directing 
its policy, fixing the rates to be charied 
for the work done there, examining its ac- 
counts and issuing dividend warrants in 
respect of the profits earned. The only 
other thing that, it would appear, is done 
in British India, is the receipt of some 
money for the purpose of the office ex- 

nditure at Bellary and possibly, though 
it is not cleat on the statement, the recetpt 
of some money which is occasionally used 
for the payment of div.dend werrants at 
Bellary, though, by the terms of the divi- 
dend warrants, they are payable only at 
the office of the treasury at Raicbur. 

The question referred to us is whether 
the Company can be assessed to income-tax 
onthe whole of its profits for the year, 
itbeing claimed that Bellary is the place 
wherethetotal amount. of the profitsis paid 
by the Company to its share-holders by 
the issuiug of dividend warrants. Theques- 
tion turns on the interpretation of section 3 
(i) of the Income Tax Act VII of 1918 
which runsthus: “This Act shall apply to 
all incomefrom whatever source it is 
derived if it accrues or arises or is re- 
ceived in British India” or is, under the 
provisions of this Act, deemed to accrue 
Or arise or to be received in Br-tish 
India. Except for the small amount 
received as tbe Company's money by 
the Company in Beilary, in my judgment 
there is no income which accrues of 
arises or is received in British India and 
there is nothing in the Act to show 
that such profits earned outside British 
India are to be deemed to accrue or to 
arise Or to be received In British India. 

There isa direct authority on the point 
in Im ve Aurangabad Mils, Limited (1). 
In that case thefacts were precisely the 
same asin this case exceptthat the Bombay 
Directors of the business which had its 
factory in Aurangabad, seemed to have 
controlled the business in Aurangabad more 
than the Bellary Directors did inthis cese, 
2nd escept for the fact that it was admitted 
in that case, though itis not clear in this 
case, that Money was received in Bombay for 


(1) 64 Ind. Cas. 9; 45 B. 286; 23 Bom, lL. 
Ri 579; | 


the express purpose of paying some of the 
Bomay share-ho'ders the‘r dividerds; and 
it was held in that case that the general 
profits ofthe Company were rot liable 
to income-tax. I agree with that decision 
which governs this case, and Ihave nothing 
to add to the reasons piven by Macleod, 
C. J. in that case. I think that this case 
really is also covered by theruling of th’s 
Cout in Secretiry io the Commissioner 
V, Ramanathin Chetti, (2). There is’ 
a recenti case reported as Sundar Dass 
v. Emperor (3) where it was held 
that where a man carried on busi- 
ness outside the part of . India to which 
the Income Tax Act applies, earned his 
profits there, and then had themremitted to 
him in India where lie resided, that money 
was notreceivedin India. It waspointed out 
that it bad been received outside and had 
remained in the possession, actual of cons- 


'trüctive, of the trader throughout and that 


ivcould not be considered to be received 
again when it was brought into British 
India whether brought by him or sent 
from abroad to him in British India, I 
point out this ecausetbat is a point which 
may be involved in the event of the ques- 
tion being referred to this Coutt whether 
small amounts, received by the Compary 
as slatedby me abovein Bellary a rethem- 
selves liable to taxation or not. 

I, there'ere, ayswer the question referred 
to us in the ne ative. The costs to be 
assessed by the Registrar are payable to 
the assessee. 

Oldfield, J.—I agree. I only wish to 
point out. that although the argument as to 
the receipt by some of the sha1e-holders of 
dividends in Bombay was availeble to 
the Crown in In re Aurangabad Mills, 
Limited (1) it was not thought worthwhile 
to make any distinct reference to 
it in the judgment. I supplement what 
has been said by my Lord regarding it, 
because it is as well to point out that 
the terms of the reference of the Board 
indicate a fundamental. misconception on 
one important point. Mention is madein 
that reference ot the fact that “the 
majority of the share-holders (who after 

(2) 53 Ind. Cas. 976; 43 M. 75; (1919) M. W. 
N. 826; ro L. W. 570; 37 M. L. J. 663; 26 M. L; 
T. 447 (P. B) 

(3) 77 Ind. Cas. 632; 3 L. 349; (1923) A; I. Ri 
(L) re c 4 


id | V. N, V. 
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all form the Company) receive their 
dividends in British India." "The identity 
between the share-holders and the Com- 
pany is not material for the present pur- 
' pose, since the assessment is not of the 


INDIAN 


income as the income of the individual 


shareholders, but as the income of the Com- 
pany, and we have nothing to do with 
the shere-holders in their individual 
capacity, So far as the Company is com 
cerned the only material matter is the 
receipt of the income and that income was 
received at Raichur. If some of it came 
to Bellary and was actually used to pay 
dividends that is no reason why we 
‘should assume that what was donein Bellary 
was anything more than the distribution 
of what was already the Company’sincome, 
end was payable as of right in accordance 
with the arrangement made by the Com- 
pany to the share-holders only at Raichtr 
Outside British territory. It is not neces- 
sary for us, and it is not possible on the 
facts before us, to say whether payment 
in the cases referred to in the reference 
was made at Bellary by the officers of the 
Company to the payees, who took their 
money there instead of presenting their 
dividend warrants at Raichur, after receipt 
of the money by those officers at the latter 
place as the payees’ agents, or to attempt 
an exact definition of the legal position. 
It is sufficient that such payments have 
nothing to do with the accrual of income 
to or its receipt by the Company as sucb. 
With these observations, I agree in the 
negative answer proposed. 
raCoutis-Irotter, J.—1 agree. Where you 
have dividend warrants issued to share- 
holders expressed to be payable at ihe 
office of the treasury at Raichur, it is 
very stronz evidence that the income 
regarded as the Company’s income has 
been received and has accumulated in 
Raichur. I entirely egree with the deci- 
sion cited tò us in ‘Sundar Das v. 
Emperor (3), that you cannot receive 
the same sum of money gua income 
twice Over, once outside British 
India and once inside it. In ve Auran- 
' gabad Mills, Limtjed (1) covets the point 
raised Inargument, and I respectfully agice 
with that decision, 


Reference answered 
15 the negative; 
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CALCUTTA HIGH COURT. 
Civil, RULE No. 529 OF 1923. 
March 2, 1923. 
Present -—Justice Sit N. R. Chatterjea, 
Kr, and Mr. Justice Cuming. 
W. REBEIRO—PETITIONER 
VETSUS 
ELIAS E. M, JACOB—O»rrosiTE PARTY. 
Calcutta Rent Act (III of 1920) ss: 2 (f) 
(ii), 15 (3)—Policy of Act-—" First leiting,” 
meaning of-—Sub-lease. 
The Caleutta Rent Act was intended for the 
protection of tenants generally, and not merely 


of p to the exclusion of sub-lessees. [p. 626, 
col, 2. 

The words “first let" in section 2 (f) (24) of the 
Calcutta Rent Act, cannot be construed to mean 
the first letting between the tenant and the svb- 
tenant. [p. 626, Col. 2.] 

When an entire building is let out, a subse- 
quent sub-letting of a part of itis not the “first 
letting" of such part within the meaning of sec- 
tion 2 (f) (ii) of the Calcutta Rent Act. The 
first-letting of the entire buildingis the first-letting 
contemplated by the section. [p. 626, col. 2.] 

Chapsi Umersi v. Keskayji Damji, 60 Ind. 
Cas. 960; 45 B, 744 at p. 752; 23 Bom. I. R, 
133, Glossop v. Ashley, (1922) 1 K. B. 1; 90 L. 
J. K. B. 1237; 125 L. T. 842; 85 J. P. 234; 19 L. 
G. R. 593; 65 S. J. 695; 37 1. L. R. 827, Woodward 
v. Samuels, (1920) W. N. 82; 89 L. J. K. B. 689; 
122 L. T. 681; 84 J. P. 105, referred to. 


Rule. 

Babu Bepin Chandra Muilick, for the 
Petitioner, 

Babu Mohendra Nath Rey and Mr, Chip- 
pendale, {or the Opposite Party, 

JUDGMENT. 

Chatterjea, J—This Rule arises out of 
proceedings taken by the opposite party 
under the Calcutta Rent Act for fixing 
the standard rent of certain premises. 

It appears that the opposite party took 
a three years lease of the entire premises 
No, 40 Ripon Street at a rent of Rs, 150 
in July 1919, and on the 4th August 1919 
sublet it, with the exception of three 
rooms facing Ripon Stieet,at a monthly 
rent of Rs, 200 exclusive of taxes to the 
petitioner, Disputes having arisen between 
the parties, resarding the rent, tbe opposite 
party applied to the Rent Controller for 
fxinzthe standard rent of the premises 
held by the petitioner 4, ¢,, of the building 
with: the exception of the roadside 
rooms, The Rent Controller fixed the 
standard rent of the premises at Rs, 148 
per month exclusive of taxes, The op- 
posite party thereupon moved the President 
of the Improvement Tribunal for revision 
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of the order of the Rent Controller under 
Section r8 of the Rent Act, and the 
President held that the sub-letting of 
the premises (excepting the roadside rooms) 
was the first letting of the premises after 
November 1918, and fixed the standard 
rent of the premis:s in question, as bet- 
ween the opposite party (the lessee) and 
the petitioner (the sub-lessez) at Rs. 200 
exclusive of taxes. 

Now uader cleuse (c) of section 2 the 
expression "landlord" includes “a tenant 
who sublets ary premises", The opposite 
‘party, therefore, isa landlord within the 
meaning ofthe Act, The expression “ pre- 
mises" includes a part of a buildin: let 
separately. It is accordingly contended 
o1 behalf of the opposite party that as 
.between the ooposite party who must be 
treated as the lendlord under the Act and 
the petitioner, the premises (2. e., the pert 
of the builling separately let to the 
petitioner) was first let on the 4th August 
1919. In coastruinz tbe provisions of sec- 
tion (f) (i!) the question arises whether 
it contemplates only one first letting or 
there may be more thay one first-Jetting 
as portions of the premises are sub-let 
from time to time to different persors. 

For instance à house consisting of two 
rooms is let out to A in January 1919. A 
then sublets one room to B, and the other 
to C,;in February and March respectively. 
The question is whether the letting of the 
entire premises to A in January 1919 was 
the first letting of the rooms, or the sub- 
letting in February and March was the 
first letting with respect to the rooms. 
The contention of the opposite party is 
that having regard to the fact that the 
expression “landlord” includes a “tenant 
who sublets any premises" and "premises" 
includes a “part of the premises’, the 
first letting with respect to D was in 
February and with respect to C in March 
respectively. Oa the other hand it is con- 
tended oi behal: of the petitioner that 
the words "the rent at which the pre- 

mises were or may be first Jet” in section 
a (f) lii), contemplate only one first 
letting of the premises, and, therefore, in 
the above illustration “both the rooms 
must be taken to have been first let when 
the entire premises were let to A in 
January 1919. The question of the 
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standard - rent depends upou the 
determination of the above question, 

The question whether there can be only 
one standard rent ora number of different 
standard rents . was, considered jin the case 
of Chapsi Umersiv. Keshavji Damji (x), 
where Sitalvad, J., observed: ‘The only 
object to my Mind of including in the 
definition of ‘landlord’ a tenant, and in 
the definition of ‘tenant’ a sub-tenant, is 
to extend the benefits of the Rent Act to 
sub-tenants, but I do not think that it was 
intended that the standard rent was tobe 
determinad by different standards betwecn 
the original landlord and the tenant, and 
between the tenint and the sub-teaant, 
Otherwise the tenant, while himself getting 
the advantage of the Rent Act, would be 
abje to profiteer as between himself and 
the sup-tenant.......... Standard’ means 
a.rule or a model and can only be one, 
The whole object of the Rent Act is to 
prevent tenants being made to pay rent 
which the Legislature coasiders excessive 
or unteasonable...... Standard rent must, 
I think ; Tean the rent at which the pre- 
mises wore originally let, The standard 
rent is to be fixed in relatiog to premiscs 
and notin relation to persons, and can, 
therefore, be only one, and not varjinz as 
between diferent individuals," In the case 
of King v. York (2); the Cort of Appeal 
ia dealing with the provisions of the 
Increase of Rent and Mortgage Interest 
Act, 1915 said:—‘‘The Act applied to 
houses, not to persons. The Act operated - 
in rem not in personam. It stereotyped 
the rent of a house.” ; 

The learned President of the Improve- 
ment Tribunal d'fered froin the view 
taken in the Bombay case, and pointed 
ott that in sub-section (2) of section 13 
of the Bombay Rent Act it is provided 
that “in the case of any such sub- 
letting as is referred to in clause (a) of 
sub-section  (r) the Court shall have 
regard to the standard rent of the pre- 
mises a part of which has been or is 
sublet”, whereas there are no provisions : 
corresponding to sub-section (2) of section 


(1) 60 Ind. Cas. 960; 45 B. 744 at p. 752 
23 Bom. L, R. 133, : 

(2) (1019) W. N. 59; 88 I, J. K. B. 839; 35 
T. I. R. 250. à | 
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I3 of the Bombay act in section 15 of the 
Cileutta Rent Act. That is so, Lut in 
the first place, the observations of 
Setalvad, J., were not based upon the 
provisions of sub-section (2) of secton 
13 of the Bombay Act, and secondly I 
thiuk that tke provisions of sub-section 
3 (a) of section 15 of the Calcutta Rent 
Act viz., that th: Rent Controler may 
fix the standard rent at such amount as 
having regard to the provisions of this 
Act, and th: circumstances of the case, he 
deems just, would include a considera'ion 
of the “standird rent of the pfem'ses a 
part of walen has been sublet.” 


Toen the l:afaed Pres'dentis o! opinion 
that "the view taken by Setalvad, Jo 
that the standard tent of a premises which 
his been let and sublet iu succession 
should be based on the rent, of the orizinal 
letting is opposed to the view taken by 
the Coart of Appeal in Glossop v. Ashley 
(3), where th» rent of the last sub-letting, 
that is to say, the rent paid by the tenant 
in actual occupation w2s taken as the basis 
for the standard reat.” There was how- 
ever no question of last lejting in that 
case. A Brewety Company were lessecs of 
a public housc at a reat of f 130 on the 
3rd Augustrgr4. The Company had sublet 
the house to the defendant on a quartarly 
tenancy ata rent of {248 year by an 
agreement containing a clause for the 
purchase of liquors by the defendant froin 
the Company. In Auzust 1916 the lease 
to the Brewery Company expired and was 
not renewed, and the d.fendant Company 
became tenant to the owners of tte 
house who were the plaintiffs, at a rent 
subsequently fixed sat £ 30 a year. On 
Match 23rd 1920 the plaintits duly . gave 
the defendant notice to quit on June 24th 
1920. They also gave him notice that if 
he held over after that date his rent would 
be £ 130 a year. The delendant hild 
over but refused to pay rent at a higher 
rate than f 30 a year. The rateable 
value of the house was £ 24 16s. and no 
more, In an action by the plaintifs for 
possess'on of the houseit was hold by the 
Court of Appeal that the dofeadant having 


(3) (1922) 1 K. B. 1; 90 I, J. K. B. 1237; 
125 L. T. 842; 85 J. P. 234; 19 L. G. R. 593; 65 
& J. 695; 37 T. Ia R. 827. 
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been in occupation of the house on and 
ever since August 3rd 1914 the standard 
tent was £24, or at the most £ 24 
16s and not £ 130. It will be seen that 
both the lease and the sub-lease were in 
existence on the crucial date (31d August 
1914). Subsequently the sub-lessec became 
the tenant under the owners, as the lessee 
did not renew his lease on the expiry ot 
the term, and the question was whether 
tbe rent paid by the original lessee or 
that paid by the sttb-lessee on the grd 
August 1914 was the standard rcnt. 

The Court of Appeal thought it undesir- 
able to give to the enactment any fenerel 
construction, but was of opinion that in 
that case the rent paid hy the tenant in 
actual occupation on the 3rd August 1914 
was the standard rent, It was argued that 
“the Stitute is speaking not only of the 
otizinal letting but of every subletting of 
the dwelling house, andso there may be any 
number of standard rents and the standard 
reat in question in any particular case is 
the rent payable by that tenant to that 
landlord between whom the dispute has 
arisen," On the other hand it was con- 
tended that “the plain intention of the 
Act is that there should te but one 
standard rent, namely, the rent payable on 
August 3rd 1914 by the tenant then in 
occupation to his immediate landlord.” 
Binkes, L. J, observed “in my view there 
are difficulties in the way of either ccm- 
struction as applicable to every case”, 
and that he was not prepared to hold that 
in every case the Tent [aid by the tenant 
in actual occupation on 3rd Augest 1914 
was the standard rent, Scrutton, L. J., on 
the other hand seems to have been of 
opinion that the Legislature ccntemplated 
only one standaid rent. Atkin, L. J. 
was also inclired to take that view, but 
he did not decide the question, The 
quest on, therefore, whether there was orly 
one standard rert or there could be any 
number of standard rents was not decided, 
though two of the learned Judres were 
inclined to t.ke the view that only one 
standard ret was contemplated. How- 
ever that may be, there was no question of 
last sub-letting in that case, as both the 
lease andthe sub-lease were in existence 
on Auzust 3rd Igt4, and the precise 
question betoreus did nat atise in that case, 
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In the case of Woodward v. Samuels (4) 
the respondent (Samuels) was the tenant 
of a house at a rent of f 45from a date 
prior to August 31d 1914 until 1019 when 
he putchased it, and converted it into 
three flats. He made alterations in the 
house the costs whereof amounted to f 35. 
He then letthe flats separately at varying 
rents making in all £ 2-18s-6d., equivalent 
to an annual rent of £ 153, the land- 
lord paying the taxes and rates. Tte 
appellant (Woodward) who in June 1919 
became tenant of the first floor claimed 
that the 22s, which he was charged lor 
his flat was in excess of the standard 
rent provided by the Act of 1915, and 
applied to the Court for apportion- 
ment of the rent of the house between 
the three flats for the purpose of fixing 
the standard rent of his flat. The 
County Court Judge held that as .the 
appellant's flat was first let as a 
sepirate dwelling house in June 1919 the 
rent at which it was thenlet viz., 228. 
a weel wag the standard rent of it, and 
there was no case for apportionment. On 
appeal it washela that the cise ciearly 
fell within the provisions of section 2 
sub section (3) of 5 & 6 Geo. V, c. 97 
(which expressly provides for apportion- 
. ment of the rent), and the decision of the 
County Court Judge was reversed. The 
Court observed: “If a house was pulled 
down and re-built since August 1914, the 
standard fent would be the rcnt at which 
the new building was first let, but it was 
otherwise with tne co:version of an ex'st- 
ine building into flats, If on conversion, 
one ofthe flats was to be rezarded as a 
distinct thing from the whole dwelling 
house, a landlord might, by resetving one 
room for himself, let the residue of the 
house at any rent he pleased”. 

Tte question is not free from difficulty. 
But the definition of the expressions "land 
lord” and 'premises" might support tle 
construction put forwatd on behalf of the 
opposite party only ifitisleld that the 
pafticular portion ofthe building sublet to 
the petitioner in August 1919 was not 
first let, when the entire building was let 
out to the opposite party in July 1919. 


(4) (1920) W. N. 82; 8g L.J. K.B. 689; 122 
T: PAG 84 J. P. 108. 
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It is difficult, however, to hold that a por- 
tion of a building is not let out when the 
entir building of which it isa component 
part islet out, 

Then again the provisions of section 15, 
sub-section (3), go against the construction 
reliedtipon by the opposite party. If the 
sub-letting of e partis the first letting, the 
rent at which such part is sub-let. after 
November 1018 is tte standard rent under 
section 2 (f) (i1 If so, there would Ee 
n? necessity of enicting in section 15 (3), 
that ina case where a tenant has sublet 
a part of any premises Iet to him, the 
Rent Controller ‘‘may fix the standard rent 
at such amount as. having regard to the 
provisions cf the Act ind tke circum- 
stances of the case lie deems just”, becaure 
according to the contention of the opposite 
patty, the rentat which such part was sub- 
let would automatically become the stan- 
dard rent under section 2 (f) fii). The 
provision of section 15 (3) re'erred to above 
would comeinto operation if the part sub- 
let is taken to have been first let when 
the entire premises were Jel out to the 
lessee. 

Toe construction sought to be placed by 
the opposite party would defeat the object 
of the Act, "here can beno doubtthat the 
Rent Act was intended for the protection 
of tenants generally,and not merely of lessees 
to the exclusion of sub-lessees, and if tle 
co1tent'on of the opposite party viz, that 
the words ''fürstlet" in section 2 (/) (i) 
should be construed io mean first letting 
bet ween thetanant and the sub-tenant, be 
accepted, the objectof the Act may be 
frustrated. An entire premises may be 
taken on lease by a tenantat a rent of 
Rs. 500 a month,and he may sub-let in 
four flats ata rentof Rs. 500 or for the 
matter of that, at any rent he pleasesíor 
eachflat, each of which according tothat 
contention would bea first letting so far 
as that particular flat is concerned. Having: 
regard to theconsiderarion stated above 
and the observations in the Bombay case 
relerred to above, I am unable to hold 
that when 2n entire building is let .out, 
a subsequeut sub-letting of a part of it is 
the first letting of such part. 

Section rS, sub-section (3), provides for 
a case stich as the present, That section 
asstated above, gives the power to the 
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Rent Controller incertain cases, among 
Othe!s, in cases where a tenant has sub-let 
a part of any premises let to him, to fix 

“the standard rent at such amount as 
having regard tothe provisions of the 
. Act and the circumstances of the case he 
deems just, 
lam accordingly of opinion that the 
rent at which the portion ot the house was 
sub-let to the petitioner is not the stand- 
ard rent, but the standard rent for that 


portion is to be fixed according to the. 


ptovisions of section 15, sub-section (3). 
Taat has been done by the: Rent Con- 
troller and he has fixed it at Rs. 148. The 
learned President of the Improvement Tri- 
bunal has fixed it at Rs.200, but he has 
fixed the rent at Rs. 209 on the ground 
. that that was the rent payable under the 
first letting, and has not decided the ques- 
tion with reference to the provisions of 
section 15, sub-section (3). 

Thecase must, therefore, go back to tbe 
learned Presidest so that he may fix the 
standard rent having rezard to the pro- 
visions of section 15, sub section (3). Costs, 
two gold mohurs, to abide the result. 

Cuming, J.— This is an application fot 
the revision of an order passed by the 
learned President of the Calcutta Improve- 
ment Trust Tribunal revising an order 
mide by th: Rent Controller. . 

The facts are these according to the 
petitioner, In Ju'y 1919 the opposite party 
Mc. Elias Jacob took a three years’ lease 
of the cutire premises No, 40 Ripon Street 
o2 à rental of Rs. Isoa month. On the 
4t3 August 1919 Mr. Jacob let the same 
premises to the petitioner Mr. Rebeiro 
with the ex-:eption of three rooms in the 
ground floor for Rs. 200 a month exclusive 
of taxes. The case of the petitioner is 
that before November 1918 the rent of 
the eutire premises was Rs. roo and that 
“taat fent was not unduly low. He applied 
to the Rent Controller and the Rent 
Controller held that the standard rent of 
the premises [et out to the petitioner 
should be Rs. 148 having regard to the 
fact that Rs.r32 would have the fair rent 
of the entire premises in November 1918 
and the opposite party Mr. Jacob had 
spent soma money in electric wiring. Mr, 
Jacob applied to the Presiden of the 
Tribunal for a revision of the order. The 
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President of the 'Iribunal beld that what 
was let. out to Mr. Rebelro was thehouse 
less the three shops and the premises let 
to the petitioner formed onlya part of the 
entire premises. Therefore he held the 
letting must be considered as the letting 
Of the particular premises leased to the 
petitioner and as such the ease was a 
case of first letting and so the rent of 
Rs. 200 plus occupier’s share of the taxes 
must be considered as the standard rent 
of the said portion of the entire premises. 

The sub-tenant Mr. Rebeiro has moved 
this Court in revision and he contends that 
the principle followed by the learned Pre- 
sident of the Tribunal in assessing the 
rent is wrong. His contention appears to 
be as follows. This letting to bim was 
nota case of first letting and does not 
come under section 2 (f) (41) of the Calcutta 
Rent Act. That this letting of the par- 
ticular combination of rooms cannot be 
considered to be a first letting, These 
rooms bad been let out before when the 
entire p remises were let out, 

The opposite party contend that this is 
the first letting of this particular combina- 
tion of rooms, That this particular com. 
bination of rooms constitutes a premises 
under section 2 (c) and that this letting 
was, therefore, the first letting of these pre- 
mises, The simple point for decision 
would seem to be this, 

Supposing a dwelling house bas alre&dy 
been let as & who]e wonld the subsequent 
sub-letting of a portion of the house bea 
first letting so far as that portion of the 
house was concerned, 

The answer must, I think, be in the 
negative, for to hold otherwise would be 
at once tO defeat the whole purpose of 
the Act. The landlord could, by reserving ` 
a room for himself or letting it to a third 
patty, let the house at any rent that he 
pleased and could so arrange by reserving 
a different room each time heletout the 
house that every letting of the house 
would bea first letting, 

This wastbe point of view taken by the 
leanred Judges in deciding the ease 
of Woodward v. Samuels (4). No doubt 
the decision was under the English Act 
(5 & 6 Geo, V, C. 97, 1915) but it has 
not beenshown me that as faz as this 
particular point is concerned, there is any 
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difference between the Calcutta Act and 
the English. l 

No doubt in section2 (e) “ premises "' 
means any build n? or part of a building 
and fromthis it is argued that this par- 
ticular combination of rooms forms a 
different premises from the whole buildirg 
of which it isa part. 

This no doubt is correct. But when 
the whole building was let out this new 
patticular combination of rooms wes let 
Out then as part of the whole and so this 
present letting cannot be considered as a 
first letting of the premises in question. 

I, therefore, agree with the order which 
fiy learned brother proposes. 

2 E. Pettiton allowed; 

Case rcmanded. 


MADRAS HIGH COURT. 
SECOND Crvi APPEALS Nos. 836 AND 850 
OF 1922. 
November 22, 1923. 
Present z—Mr. Justice Krishan and 
Mr. Justice Waller. 
YEZZU MaLLAYVYA—DEFENDANT No. I 
; —APPELLANT 
Versus 

TALLURI PUNNAMMA, MINOR, BY 

NEXT FRIEND KONKALLA PUNNAYYA 
— PLAINTIFE-— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11, 
Expl IV, O XXXI I,.r.4—8Suit against minor— 
Guardian ad litem, appointment of-——Consent of 
guardian, form of—Res judicata—-Plea not taken 
in previous suit whether can be taken in subsequent 
sait. 

Order XXXII, r. 4 of the Civil Procedure Code 
requires that no person shall be appointed guar- 
dian ad litem for a minor defendant wihout 
his consent. But there is nothing in the rule 
which requires that that consent should be express- 
ed in writing; it may be inferred from the cir- 
cumstances of the case. [p. 629, col. 2.] 

Chhatter Singh v. Tej Singh, 59 Ind. Cas. 671; 
43 A. 104; I8 A. L. J. 956; 2 U. P. L. R. (A) 384, 
followed. h . | 

In a suit by a minor through his next friend 
to set aside a sale of the minor's property held 
in execution of a decree against the minor, the 
plea that the minor was not properly represented 
in the suit in which the decree was passed and that, 
therefote, the decree and the sale are null and 
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void might and ought to be put forward as a 
ground of attack and if the plea is not taken, 
the decision in the suit would operate as ves 
judicata in a subsequent suit by the minor to set 
aside the decree on the ground that the minor ves: 
not properlyrepresented in the suit. [p, 630, col. 1] 

Arunachalam Chetty v. Meyyappa  Chelty, 21 
M. 91; 8 M. L. J. 28; 7 Ind. Dec. (N. S.) 421 and 
Naina Muhammad  Rowther v. Abdul Rahman 
Rowther, 72 Ind. Cas. 207; 46 M. 135; (1922) M. 
W. N.'845; 17 L. W. 188; 32 M. L. T. 82; (1923) 
A. I. R. (M) 257, followed. 

A guardian ad Htem is not bound to defend a 


suit in which the defence will not suceccd. 
[p. 629, col. 2.] 
Second appeal against a decree cf 


the District Court, Guitir, in Appeal 
Sait No. 157 of 1921, preferred against 
a decree oi the Court of the Principal 
District Munsit, Guntur, in ^ Origi:.al 
Sait No. 414 of 1919, 

Mr. B. Somayya and C. L. Raghava Rao, 
for the Appellant, 
ns B. Satyanarayana, for the Respor.&- 
ents. 

JUDGMENT —These are second appeals 
which arise in a suit brought on behalf 
ot a minor by his next friend for settirg 
aside the decree in Original Suit No, 187 
of 19t7 obtained against that miror with 
the preseat secend defendart as his 
guardian for a certain sum of money 
due 043 a promissorv-note, and also fot 
the setting aside of a sale in execution 
of that decree, in which the third delend- 
ant became the purchaser of certain prop- 
erties beioaging to the miror. The leain- 
ed District Judge has declared the de- 
cree to be invalid but he has upheld 
the sale in execution of that decree, 
and in consequence, the plaintiff ` has 
appealed in Second Appeal No. 850 of 
192: and the decree-holder in Original 
Sait No, 187 of r917 has appealed in 
Second Appeal No, 836 of 1922, Both the 

ecoid appeals have been heard to- 
gether. 

Now, the first question we have to con- . 
sider is'whether the decree in Original 
Sait No. 187 of 1917 should be treated 
as null and void nnd not binding against 
the minor, The only reason urged betore 
ustor holding so is that the consent of 
the second defendant, who was appointed 
as guaidian ad litem of the minor, was 
not obtained before hand ard that 
this appointment should be treated as a 
nullity and the suit should be looked 
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upon as havirg been decreed against the 
minor without his being properly repre- 
sented on record. The learned District 
Judge has, ro dotbt, found in the miror’s 
favour of this point, but after consider- 
ing the point carefully we are unable to 
agree with him, 

The second defendant was appointed in 
1913 as the guardian of the person of 
the minor under the Guardiars and Wards 
Act, ‘The Suit No, 189 was breve ht in 1917, 
that is at a time when the secord delend- 
ant was tne certified guardian of the 
minor, Notice was issued io the seco1d 
detendant before he was appointed £tar- 
dian and the notice was in these 
terms :— 

“ake notice hereby that Vezzu Malliah, 
the plaintiff ip the above-mentioned suit 
(Original Suit No. 187 of 1917) has present- 
ed an application to this Court pray irg ikat 
a guardian ad litem ior the minor may 
be appointed and that aíter receipt by 
you of the notice of application inthe 
matter of the said miror, you or any 
friend of the minor be appointed as 
such before r4th March 1917 the date 
fixed; and that, in defavlt, the Court shall 
appoint a: separate person as guardian of 
the minor fot purposes of the suit.” 

‘hat notice was served on the defend: 
ant personaily and it bears an endorse- 
ment in these terms :— 

“On z7th Febrvary 1917 the Court 
peon having come. to the village of 
a dikonda and given me, theguardian of tLe 
defendant mentioned in the order a copy 
of the notice of application iof appoint- 
ment of a guardian for the minor, here- 
with attached, I have received the same. 
(Signed Konagalla "Verkatas bbsiayvécv, 
that is, the second defendant)."' 

It is not disputed that this notice was 
served on the second defedart petcorally, 
On the date fixed for the appoint ment, 
of the guardian the second deiendart 
no doubt, did not appear, and the learr.ed 
District Munsif, evidenlipyp  Lkodig that 
the second delendant was willig to act 
as guardian, appointed him as gtardian 
of the minor for the suit. He 1.0tes 
' Served. Absent. Appointed." Now, it is 
contended that unless thereis an exptess 
consent on record by the person pro- 
posed as guardian that he would act as 
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guardian, his appointment as guardian 
is illegal and the case should be treated 
as if noguardian has teen appointed for 
the minor. We are unable toaccept this 
eigument. All that O. XXXII, r.4 (dii) 
says is that ro person without his con- 
sent shel] be appointed guardian for the 
suit. No doubt the consent of the per- 
son is wanted but there is nothing in 
the rule which requires that that consent 
should be expressed in writing. The con- 
sent may be interred from circumstantial 
evidence, and inthis case, wethink the 
circumstances are such that we are justi- 
fied in holding that the second defendant 
did ir fart consent to be the gvardian of 
the m nor for the suit. He was, as al- 
ready pointed out, appo’nied guatdian of 
tre person of the minor urder the 
Guatdiansarad Wards Act, and, Under 
clatse (ii) of r. 4 of O. XXXIII he was 
tbe petson who ovrkt to be appointed 
as guardian for the suit, unless the Court 
considered, forreasons which Lave to be 
recorded, that it wes for the miror’s 
welfare that arother perron should be 
appointed. There is nothing heie to 
show that there was eny Teason ior 
thinking that another person should be 
appointed for the min‘t’s welfare. That 
consent can be inferred irem circum- 
stances is clear from the rulingin Chhatter 
Singh v. Tej Singh '(x), which we respect- 
tully follow. In these crcumstances we 
must reject the argu ment tnat the minor 
was not propertly represented in the pre- 
vious suit. 

It is also cucgested that, as the second 
defendant was the person who executed 
the promissory -note, ke hed an interest 
that was adverse to the nYnor: bet, in 
the particular case he Was not a party 
himself, he not Lavig been sted but 
only the Minor and tLete Js no rcascn to 
suppose that the nateiral uncle cof the 
minor World not have prt forward a 
procer defence forthe m'nor if there was 
one. No guardien is bound to waste the 
miror’s movey in trying to ccferd a suit 
in wh'ch the defence will .ot : uccecd, The 
corciusion we Lave, ikereforc, con e tois 
that the decreeitzelf cannot beset aside, 


(1) 59 Ind. Cas. 671; 43 A. 104; 18 A. I, J; 
956; 2 U. P. I. R. (A) 384. 
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It is not proved on the  minor's side 
that she has been in any way prejudiced 
by the course that the proceedings took 
or that there has been any fraud or gross 
negligence on the part of her guardian, 
This finding is sufficient to dispose of 
Second Appeal No. 836 but there is still 
another ground why ihe minor is bound 
by this decree and that is the ground 
ot ves judicata. ‘The minor's present next 
‘friend had brought a suit, Original Suit 
No. 79.0f x920 to set aside the sale that 


was held in execution of this very decree ` 


andit would certainly have been a proper 
ground to take in that suit that the 
decree wasitself null and void, so that 
the sale would also be null and void; 
but no such plea was put forward. Tle 
suit was dismissed against the minor 
both in the First Court and in appeal. 
We think the ground that is put forward 
at present, viz., that the minor was rof 
properly represented in the suit in which 
the decree was passed, wasa ground that 
might and ought to have been put forward 
in the previous suit, and that not having 
been done, the decision in the previous 
. Suit constitutes the question res judicata 
under Explanation 4 of section ii of 
the Civil Procedure Code. As authority 
for this proposition we may refer to the 
..case in Avunachalam Chetty v. M eyyappa 
Chetty (2)and Natna Muhammad Routher v, 
Abdul Rahman Rowther (3) On this second 
ground also the plaintifi’s claim to set 
aside the decrse fails. 

We must, therefore, allow Second Ap- 
peal No, 836 of 1922, with costs through- 
out and set aside the decree of the 
lower Appellate Court in, so fer as it 
holds that the decree in Original Suit No. 
187 of 1917 is invalid. 

Second Appeal No. 850 of 1922 will 
failin this view. We have already held 
that there was nothing illegal and invalid 
in the decree under which the sale took 
place, and therefore there is no ground for 
holding that the sale in pursuance of 
that decree was in any way affected by 
illegality or was void. We agree with 


(2) 21 M. 91; 8 M. L. J. 28; 7 Ind. Dec. (N. s.) 
421. i 

(3) 72 Ind. Cas. 207; 46 M. 135; (1922) M. 
W. N. 845; 17 L. W. 188; 32 M. L. T. 82; (1923) 
A. I. R. (MJ) 257; 
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the District Judge in his view that the 
plaintff’s claim is effected by res judicata 
as regards the sale also. Secord Ap[eal 
No. 850 of 1922 must, therefcre, be dis- 
missed with costs. 

V, N. V. 


z. Ke Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1630 OF 1922. 
January 19, 1923. ` 
Present ;—Mr. Justice Ryves. 
JOKHU Gadaria AND ANOTHER-— 
| PLAINTIFFS—APPELLANTS 
Versus 
DEOKINANDAN PANDEY AND OTHERS 
——DEFENDANTS—RESPONDENTS, 

Agra Tenancy Act (IT of 1901), 86 167—Suit 
for ejeciment as sub-lenant dismissed by Revenue 
Couri— Subsequent suli on same allegations in Civil 
Court—-Res judicata. 

Where a suit for a person's ejectment as a sub- 
tenant is dismissed by a Revenue Court, a subse- 
quent suit on the same allegations in a Civil Court 
is barred by ves judicata. 

Baljit v. Mahipat, 49 Ind. Cas. 1183 17 A. L 
J. 604, 41 A. 203 and Ram Das v. D Kocri, 
77 Ind, Cas. 139; 20 A. L. J. 606; (1922) A. I. R. 

(A.) 336; 44 A. 724, followed. 

Second appeal against a decree of the 
Subordinate Judge, Jaunpur, dated the 
21st June 1922. 

Mr. Haribans Sahai, for the Appellants. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiffs-appel- 
lants for the recovery of the possession of 
an occupancy holding on the allegation that 
their father had entrusted it to the ances- 
tor of the defendants-respondents called 
Mata Badal as long ago as 1909 and that 
in spite of the repeated demands the defend- 
ants-respondents had failed to make over 
the holding to the plaintiffs. The claim 
was resisted on various pleas. The 
allegation in the plaint that the holding 
in question -was entrusted to Mata Badal 
was categorically denied and it was further 
pleaded that the suit was not cognizable 
by a Civil Court and was barred by the prin- 
ciple of res judicata and by limitation; The 
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plea of res judicata was urged on the ground 
that the parties had already litigated the 
question in the Revenue Court where a 
decision adverse to the plaintiffs was given. 
It appears that the plaintiffs had first gone 
into the Revenue Court describing the 
defendants as their sub-tenants and asking 
for their ejectment. The defendants pleaded 
that some time prior to 1906 the plaintifi's 
father had left the village and the Zemindar 
had resumed the holding.’ In 1906 the 
Zenindar gave the holding in question to 
Mata Badal and the latter executed a 
palta in favour of the Zemindar on the roth 
of September 1906 since when Mata Badal 
and after his death his descendants have 
been in possession. The plea for the de- 
fence was accepted in the Revenue Court 
and the claim of the plaintiffs was dis- 
missed. The same plea is also repeated 
on behalf of the defence in the present suit. 
The lower Courts, however, have not gone 
into the merits of the case but have dis- 
posed of it on the legal plea that the suit 
is not maintainable in a Civil Court. They 
have relied on the case of Baljit v. Mahtpaj 
(Y) It is not denied in appeal before me 
that the said case covers the present suit 


but it is contended that the earlier rulings 


are in favour of the plaintiffs-appellants. 
I find that there is a ruling subsequent 
to that reported in Baljit v. Mahipat 
(i) that of Ram Das v. Dubri Koert 
(2) which affirms the principle laid 
down in the case of Baljit v. Mahipat 
(i) referred to above. I, therefore, con- 
sider that the judgment of the Court below 
is correct and dismiss the appeal under 
O. XLI, r. ir. 


S.D. 


“ 


Appeal dismtssed. 


1) 49 Ind. Cas, 118; 17 A. L. J. 60; 4x A. 203. 
2) 77 Ind. Ces. 139; 20 A, L. J. 606; (1922) A, 
I. R (A) 336 44 A. 724. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATH ORDER 
NO, 74 OF 1922. 

August 20, 1923. 
Present:—Mr, Justice Spencer and Mr, 
Justice Devadoss. 

T.K. P. PARAMASIVA 'THEVAR— 
DzrFENDANT No. 6— APPELLANT 
versus 
PULUKARUPPA TREVAR AND OTHERS 


—PLAINTIFFS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch, I, Arts. 166, 
I8rt— Civi] Procedure Code ( Act V of 1908), s. 47, 
O. X X I, r. go— Application to set aside Court sale 
on ground of fraud and illegatity — Limitation. 
An application under the Code of Civil Procedure 


‘to set aside a sale in execution of a decree is govern- 


ed by Art. 166 and not by Art, 181 of the Limitation 
Act wether the alleged ground is the comm s on 
of an itregulatity ot fraud or an illegality and 
whether the application is really one under O. XXI, 
r. 90 or section 47 of the Civil Procedure Code, 

Case-law considered. 

. Appeal against an order, dated the 6th 
January 1922, of the Distr ct Court, Tin- 
nevelly, in Appeal Suit No. 371 of 1920, 
preferred against an order, dated the 30th 
September 1g20, of tbe Court cf the 
Subordinate Judge, Tuticorin, in Execution 
Petition No. 49 of 1920, in Original Suit 
No, Ior of 1916. 

Messts. A. Krishnaswamy  Aiyar and 
K. Balasubramania Iyer, for the Appel. 
lant. 

Messrs. T. Rangachariay and P, V, 
Krishnaswamy Atyar, for the Respoud- 
ents. . 

JUDGMENT. 

Spencer, J.—T his . appeal is concerned 
with an application to set aside a Court 
sale of mortgaged property which took 
place on November 21st, 1919. 1t was 
fied by the sixth defendant on January 
r7th, 1920, More than 30 days after the 
date of the sale and was rejected by the 
Subordinate Judge as being out of time, 


The learned District Judge confirmed his 


order, 

Itis nowcontended that the omission to 
publish the sale in Rayagiri, which is the 
village where the land is situated, was 
nit a mere irregularity but an illegality, 
that the petition though treated by the 
Subordinate Judge in his judgment as an 
e pplication under O. XXI, r. 9o of the 
Code of Civil Procedure was properly 
(as it purported to be) one undersection 47 
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and that the limitation period in such 
cases is three years under Art, r8r of the 
Tirst Schedule of the Limitation Act. 

Assuming that the publication of the 
sale notice in Sivagiri, the parent village 
tc which the suit land belongs according 
to the plaint and the mortgage-deed, and 
the tailure to publish it in Rayagiri was 
something more than a material irregu- 
larity in publishing the sale, we have to 
see whether a perty tothe suit who asks 
to have the sale set aside has 30 days 
under Art. 166 or three yesrs under Art. 
18r to come in with his application, 

It is clear that Art. x8r is o residu- 
ary Article which can only be applied if no 
other Article dealing withapp'ications under 
the Code of Civil Procedure is applicable. 

Whether the ground for seeking 10 set 
aside thesale in thiscase is the commission 
of an irregularity or an illegality, and whe- 
ther section 47 or O. XXI, r. 9^ is the ap- 
propriate provision of law to be entered at 
ihe head of the petition, it is undoubtedly 
an application under the Code of Civil Pro- 
cedure to set aside a sale in execution of 
a decree and thus falls within the definition 
in Art, 1606. 

There is so much authority for the view 
that Art, 166 applies to ali such cases thet 
it hardly needs demonstration that the 
res'duary Art. 181 cannot be applied. 

By “authority " I have in mind the 
cases in Thekkedath Neelu Neithtar v. 
Subramanta M oothan (1), Konidena Kemoys a 
v. Konidena Ramamma (2), Pasumarit Pay 1- 
danna v. Gantt Lakshminarascmma (2) 
(See the judgment of Sadasiva Aiyer, J.,) 
and Muthiah Chethar v. Bawa Sahib (4), 
Satish Chandra v. Nishi Chandra Dutta 

53) and Babu Das Narayan S "ph v. Mir 

uhammad Yusuf (6). Unfortunately 
so long as contrary dec'sions remain in 
the Law Reports withtout being overruled 


(1) 53 Ind. Cas. 809; 1x I. W. 59; (10x19) M, W. 


N. 897. 
(2) is Ind. Cas. 458;16 L. W. 934; (1922) 
M. W. N. 176; (1922) A. I. R. (M.) 95. 

(3) 29 Ind. Cas. 314; 38 M. 1076; 28 M.L. J, 


25. 
: (4 26 Ind. Cas. 46; 27 M, L. J. 605; 1 L. W, 
54 Ind. Cas. 431: 46 C. 975 


75. 
t. 61 Ind. Cas. 823; (1921) Pat. 181; 3 U, P, 
L. R. (Pat) 335 6 P. T. J. 319; 2 P, IL; 7. 401; 


it is possible fo found arguments upon 
them, It has, therefore, become necessary 
to examine the cases which lend support 10 . 
the argument that Art. 181 is appro“ 
priate. 

It is not uncomtron to hear a sale de- 
scribed ase nullity, if there is an illegality 
affecting tke jurisdiction of the Executing 
Court, and íllegalites ere ccm monly sup- 
posed to take applications 10 have sales 
set aside out of the scope of O. XXI,. 
T, 90. 

Ever since the Privy Council decisien in 
Mallarjun v. Narkari (7) distingu'shcd 
between a total absence of jurisdiction «nd 
an erroneous working out of a valid decree 
against an estate after its owner’s liability 
is establiched, there shou'd te ro room for 
misconception. But unfortunately it is 
not uncommon to hear tke expression 
“nullity >? indiscrimirately pried to 
sales by Court, as if Ly that magical 
word, the Statute of Limitations wes abo- 
lished. If jn the present instence the sale 
wes a nullity, there was no reed for the 
appellant to apply to have it set aside 
under sect'on 47 or O. XXI. r. go. Hecorld 
simply igrore it so long as his possession 
‘was not disturbed. 

Rayarappan Nambiar w. Malthandt 
Aketh Mayan (8) is one of the cases in 
which a sale was held to be a nullity, It 
is oneof thoce rare instarces where a per- 
son appl'es to be Lrought on the record cs 
a defendant. in execution. The decree- 
holder when executing the cCecree. alter 
the death of the wmortpag or-judgre: t- 
debtor filed to bring the mortgaror's 
legal representatives on the record, So 
this representative havirg got h'meelf 
placed cntherecoid, applied to the Couit 
to record ‘satisfaction cf tke decree and 
incidentally to set aside the cale held 
behind his back. 

The learned Tudges may have felt tlem- 
selves justified by the circumstances of the 
case in adopting tle somewhat unusual pro- 
cedure, but with due defererceI am un- 
able to agree with tleir oir;on that the 
sale was a nullity. It ‘s tmreeessery 10 


(7) 25 B. 337: 5 C. W. N. 16; 2 Bom. Y. R.2713 
27 I. A, 216; 10 M. L. J. 368; 7 Ser. P. C. J, 
S uale Ree 


(P. C). Ine 
(8) 23 Ind. Cas. 251; 26 M, Y, ].:267. 
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Iepeat the reasons for my opinion which: 
I expressed at some Jength in Second 
Appeal No. 924 of 19er [Doraisa mi v. 
Chidambaram Pillai (9)) that-a sale coes not 
necessarily becomea nullity in consequence 
of a judgment-deLtor being dead and his 
legal representatives rot being on the 
record when it takes plece. 

The next case is Seshagiri Rao v. Srint- 
vasa Rao (Sesbagiri Aiy ar and core, J ) .) 
(ro), The persons who applied to kave 
the Court sale set aside were parties 
to the suit who had been exoreraied, 
but they had no notice of the execution 
proceedings. ‘I'he leained fudges recognis- 
ed the fact that urder the explanaticn to 
section 47 a ceferdant wkohes tecn ex- 
onerated would yet be a party to ite suit, 
Yet they attempt to cCistinguish Mutkiah 
Chettiar v. Bawa Sahib (4) where it wes 
held that Art. 166 governed applications 
under sect‘on 47 toset aside sales cn the 
ground that the applicat'on in that cese 
was by a judgment-cebtor. If the ex- 
planation' to section 47 meansanything, 
this is no distinction at all. There is ro 
provision in the Code forpersons who are 
not patties making an applceticn with re- 
ferenec to a Court sale except O. XXI, r. 
89 which requires persons interested to 
make a deposit before the confirmation of 
the sale that is within 50 Cavs of its 
taking place, r. 90 which is avatalle to 
persons entitled 1o rateable distrituticn 
besides persons havingan interest in tle 
property sold and r, 100 which requires 
persons dispossessed by a purchaser in exe- 
cution of a decreeto come to Court within 
30 days cf their disposscssicn. Strz1¢c1s 
to the decree must under art, 12 file 
a suit within Ore year of the corfiimaticn 
of the sale; or if there has been frard 
then under Art. 95 within three years 
of their becoming aware of it, I respret- 
fully agree with the observation of Old- 
field, J., in Ganapathi Mudaliar v. Krish. 
namachari (ix) as to the soundness of 
the reasons given in Seshagiri Rao v, 

(9) 75 Ind. Cas. 46; 18 I. W. 577: 45 M. L. J. 
413; 33 M. L. T. 25; (1923) M. W. N. 817 
e 3 Po eds M 8 M. I, 

o nd. Cas. 260; ` voLs Js 
a (r920) me = N. pd " VS : ] 

II) 70 Ind. Cas. ; Il. J. 184a ; 
187, 180; 16 L. W. et = M,» A "| p TEL 
M. W. N. 514; (1922) A. I, R. (M) 417 


. the 


Sreentvasa Rao (10) for applying Art. 181 
tothe facts of that case. 

The case of Shivbci Balya Swami v. 
Yesu Checo Nayakw (12), quoted Ly 
Moore, J., was cne in which an ex #6116 
decrce had first to be set aside before 
the ex parte de'endant could ask to ret asice 
sale. She might lave obtaired an 
interim injunction against the executicn 
of the decrce or she migkt have asked 
the Court to excuse the celay ccei pied 
in getting the ex porte crder set asice. 
No céefinite reascns for holdng Art. 166 
ineppliceble are given in the jrdgmment, 
except that it werld wok Fartby in the 
circumstances Oi that case, Ram Kinkar 
v. Sikiti Ram (13) was a case tender 
Section 18, Limitation act, of frerdu- 
lent suppression of process, Meokcr- 
jee, J’s reasons for eprlying Art. 161 
are not explained. 

Lastly tlere is the rull Retch 
case of Thattantavila v,  Puilalaihan 
Kandi Kombi Aliassan (14). This is an 
autlority upon the scope of Art. 165, 
not of Ait. 1€6, and its appficebility 
to applications mede by  jrdgment- 
debtor urcer section 47. On the 
same anelogy jt is argued tlat Art. C6, 
should only be applicd to applications 
made ly persons who are not judgme:t- 
debtors. But the ratio decidend. of tle 
Full Bench cecisicn was a e(mparison of 
t] elanguare of section 230 cf tte Cede of 
Civil Freceedtre of 1640 ard that of 
Arts. 1:8 and 165 in the Ijmitatieon Acts 
of 187land 1908. Tlescope of Art. 106 
must depend on quite different cons'ce1a- 
tors viz., the wide lar; uere of the Article 
itself and the ckanse in the language 
between sect'on 244 and section 47 of tke 
Coces of 18&2 and 16c8 ard tetween 
section 311 of the cld Code aid O. KAT, 
r. co of the new Code. 

The Full Bench had before thema cace 
in which a judgment-debtor complained 
that in executing a decree for possession 
more properly had been delivered to tke 
decree-holder than what the decree aviher- 


ised, 
(12) 48 Ind. Cas. 130; 43 B. 235; 20 Bom. I, R, 


925. 

(13) 46 Iud. Cas. 223; 27 C. L. J. 528. 

(14) 53 Ind. Cas. 437; 42 M. 753; 3; MOL J. 
340; 10 J, W. 410; 26 M, In T. 2u7; !1919) M; W, 
N. 732 (F. BJ). 
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Without doubting the correctness of 
the decision that such a complaint would 
be governed by Art. 181 of the Limi- 
tation Act, we may consistently hold 
that the application ba’ore us which is 
one by a judgment.debtor to set aside 
a sale is covered by Art. 166. 

My lcatned brother agiees with me. 
The appeal is, therefore, dismissed with 
costs. 

Devadoss, J.—This second appeal arises 
. out of an application under section 47 of 
the Civil Procedure Code to set aside a 
sale held in execution of a decree on the 


eround of fraud and illegailty in publish- : 


ing and conducting it. ‘Ihe Subordinate 
Judge of ‘Tuticorin held that the fraud 
alleged was not proved, that the sele was 
vitiated by material irregularity as regards 
item No. I, that the property was under- 
sold in consequence, and that the appli- 
cation was barred by limitation. On 
appeal, the District Judge of Tinnevelly held 
that the sale was not a nullity and that 
the application was barred by limitation 
under Art. 166 of the Limitation Act. 
The sixth defendant has preferred this 
appeal, and the sons of the decree-holder 
who was also auction-purchaser are respond- 
ents Nos. Y and2. Mr, T; Rangachariar who 
appeats for the respondents raises a pre- 
limi.ary objection that no second appeal 
lies as the application was made under 
O. XXI, r. 90, Civil Procedure Code and 
only one appeal is provided by O. XLI, 
r. I (j) against orders under O. XXI, 1. go. 
Mr. A. Krishnaswami Aiyar for the ep. 
pellant contends that there was illegality 
in the conduct of the sale and the applica- 
tion was made under section 47, Civil Pro- 
cedure Code and not under O. XXI, r. 90, 
inasmuch as there was no publication of 
the sale in the village in which the property 
is situate as required by law, and that 
such an omission is not merely an irre- 
gularity but is an illegality: and where 
illegality is brought about by fraud: or 
otherwise, the application to set aside a 


. gate falls under section 47, Civil Procedure 


Code, and a second appeal, therefore, lies. 
It is unnecessaty to decide this point in 
the view that I take of the question of 
limitation involved in the case. 

The sale was on 21st November 1919 
and the application to set it aside was 


made on 17th January 1920, Atticle 166 of 
the Limitation Act gives a period of 30 
daysto set aside a sale in execution of a 
decree. The contention of the appellant 
is that Art. 181 which allows a per:od 
of three years applies to the case and the 
application is, therefore, in time. It is 
urged that tle words “under the same 
Code?” in Art, 166 should be taken to 
apply only to applicatioas specificaliy pro- 
vided for by the Civil Procedure Code 
and not to applications under tke general 
Section 47. The Article is in these terms :— 
" Under the same Court to set aside a 
sale in execution of a decree—30 days—the 
date of the sale," The wording of the 
Article includes a'l applications made 
under the Code to set aside a sale, ard 
unless there are very strong grounds for 
holding that it was meant to apply only ` 
to applications specifically provided for 
by the Code under rules 89, 90 of 91, 
there is no watrant for departing - from 
the plain meaning of the words of the Arti- 
cle. It is a well-known principle of con- 
struction that where ihere is a specific 
Article of limitation applicable to a suit 
or application, the residuary Article should 
not be applied unless the application of 
suit cannot be brought within the clear 
wording of the specific Article. The ap- 
pellant relies on the following cases in 
support of .his contention’ In  Reyer- 
appan Nambiar v, Mallkandt Aketh Mayon 
(5 a mortgagee brought a suit on h's mort- 
gage and impleaded the puisne mortgagee 
asa defendant. ‘Ihe puisne mortgagee died 
after the decree, and the plaintiff brought 
the mortgaged property to sale without 
bringing the legal representatives of the 
puisne mortgagee on recoid, and witkort 
giving them notice, and bought it hint 
self. The legal representatives of the puisne | 
mortgagee applied to set aside the sale : 
on payment to the plaintiff-auction-;ur- 
chaser the amount due under the decree. 
The High Court held that the application 
was not batred by limitation as tke sale 
was a nullity so far as the appeliants 
were concerned and the application was 
clearly not barred. The application to 
set aside the sale covld not lave been 
entertained and the redemption of the 
prior mortgage could rot heve been order- 
ed till the appellants were placed on record 


ih 
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as the legal representatives of the pu'sre 
mortgagee and application under rule 89 
cannot be entertained as long as an ap- 
lication under rule 9o is pending. 
89 (2) specifically lays down ‘‘where a 
person applies under rule go to set aside 
the sale of his immoveab!e property, ke 
shall not, unless he withdraws his appli- 
cation, be entitled to make or prosecute an 
application under this rule.” Tbe puisne 
mortgagee was entitled to redeem the 
prior mortgage and as his legal repre- 
sentatlves were not on record wben thesale 
took place, they applied for 1elief as scon 
as they came to know of the sale of tke 
mortgaged property and, thererore, Art.-166 
was held not toapply to a case of that 
kind. Even if Art. 166 should have been 
held applicable tothat case, tle judgment 
could be supported on the ground that 
the appellants had no knowledge of the 
sale. and they could not have come in 
therefore within the 30 days provided for 
by the Article, In Seshagtri Rao v. Srinivasa 
Rao (10) the plaintiff brought a suit for 
maintenance against twelve defendants. 
Defendants Nos.g to 312 belonged 10 a 
divided branch of the family and their 
Shares were exonatated, and a decree was 
passed agairst defendants Nos. I to 8 
with a charge on certain items belonging to 
them. ‘The plaintiff executed the decree 
and certain items of property were brought 
to sale in execution as if they belonged to 
defendants Nos. x to 8 and were purchased 


by a person not a party to the decree.. 


One year ard seven months after, the 
plaintiffs who were de'endants Nos. 9 to 
I2 filed a suit to set aside the saleso far 
as their shares were concerned. The Dis- 
trict Munsif dismissed the suit as being 
barred by section 47, Civil Procedure Code. 
On seco:d appeal the Hich Court re- 
manded the suit to the District Munsif 
for disposal as 9 proceeding under section 
, The District Munsif and the District 
Judge held that the application was bair- 
ed by lim tation, The High Court held 
that Art, 18x was applicable to the case 
and that tke application was not baired. 
The leirned Judges, (Seskagiri Aiyar and 
Moore, JJ) observed at page 315*: “If 
an execution sale is a nullity (4.e., is made 
without jurisdiction or is void ab 4nifio) 
*Page of 43 M,—[£3à.] EUM E 





Rule 


parties accordirg to the 


Art, 166 has in our view no application, 
and the residuary Art, 181 should be ep- 
pled. Wearejustfied in our conclusicn by 
the decision in Ramavenkatasubbier v. Sul- 
ramania Chettiar, Second Appeal No.380 of 
1914 (unreported)." With very great respect 
Iam uvable to tollw the reasoning of tle 
learned Judges. The appellants were 
explanation to 
section 47, Which was expressly enacted 1o 
set at rest the corfitct of view that pre- 
vailed with regard to the parties to a scit 
but were not parties to. the decree ard 
they were bound to purste the remedy as 
provided ior by the Code. The judgment 
can, however, be suppottedon the grorr.d 
that the appel'arts were not partiesto the 
execution preceed'ng s ard they applied to 
set aside the sale as soon as they became 
aware of the sale and the period of limita- 
tion had to be calculated from the tire 
when they cameío krow of tke sale. In 
the present case, the appellant wes a 
party to the decreeand tLe finding is that 
notice of sale was acIved upon him, Tte 
facts in Seshagiri Rao v. Srintvasa Rao (16) 


“being different from those cf the present 


case, that decision has no applicaticn to 
the latter. In Ram Kinkar v. Sihiti Ram 
(13) it wasle'd by the Calcutta His 1 Ccurt 
that omission to issue Dotiee to the jtdg- 
ment-debt.r was an illegality and thit 
was a sufficient ground lor setting aside 
the sale and that Art. 38r applied to 
the aj picat on in that cate. 

It is difficult to follow the reasoning, tot 
if ttere is illegality in publishing cr in 
conducting the sale, Art. 181 applics 
and if there is frati d or trregtlarlty Art. 
166 applies. Order XXI, r. 90 enables a 
decree-holder or any person entitled to 
share in a rateable distribution of assets, 
or whose interests are affected by the sale, 
to apply to the Court to Setasice the sale 
on the ground of a material irregularity or 
traudin publishing or conducting it. If a 
party is prevented by fraud from kncwirg 
of the sale, such fraud will prevent limita- 
tion running against him, or where he is. 
kept out of tfe krowledge of the illegality 
by means of fraud, he may conter d reascn- 
ably that by means cf fraud he was pre- 
vented frem knowing or having the means of 
knowledse of tke illegality ard, therefore, 
limitation should count against him only 
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from the time when he discovered the 
illegality, Section 18 of the Limitation Act 
- could apply to such a case. Therefore there 
is no reason why when there is a specific 
Article suchas Art. 166 govetn'ng certain 
applications the sid of the residuary Article 
should be invoked to help a party who 
could justi?y h's application as being with- 
in time by virtue of section 18 ot the Limi- 
tation Act. It is urged tbat the reason- 
ing adopted in a decision reported 
as Thatiantavita v. Puthalathan Kandi 
Kombi Aliassan (14) with regard 
of Art. 165 should be  appled to 
Art, 166, In Thattantaviia v, Puthalathau 
Kandi Kombili Altassan (14) it was held 
by a Bull Bench that where a judgment- 
debtor was dispossessed of immeveable 
preperty the Article applica ble to an applica- 
tion by himfor restoration of possession was 
Art. 181. The learned Judges in the course 
of the judgment relied on the fact tLat 
O. XXI, r. roo applied only to a stran- 
get to the decree seekirg for restoration 
of possession and not to a judgment- 
debtor seeking a similar remedy. They 
expressly overruld the decision Ratnam 
Ayyar v. Krishna Doss Vitel Doss (15) 
which decided tiat Art, 166 was the 
proper Article to be applied to an appli- 


cation by a judgment-debtor who was 
dispossessed of immoveible property 
for restoration of possession. The 


- decision in Thattantavita v. Puthalathan 
Kandi Kombi Aliassan (14) being the 
decision of a Full Bench, no ptrpose would 
be gained by expressing doutts as to its 
soundness. But I may'be permitted to 
observe that the result of the decision is 
that a stranger to the decree and execution 
proceedings if dispossessed of immovea ble 
property has to apply within 30 daysunder 
O. XXI, r. too, whereas a judgment- 
debtor has three years under Art. 18r of 
the Limitation Act 10 make a similar 
application by claiming the benefit of sec- 
tion 47, Civil Procedure Code. Whether the 
Legislature intendcd such a result is neither 
necessary nor profitable to inquire. In 
Shivbai Babyz Swami v. Yesu Cheoo Neya- 
kin (12) the facts were; In 1906 an ex 
parte decree was passed against the defend. 


C5) 21 M, 4941 8 M. I. J. 75; 7 Ind. Dec. (N. 8.} 
706. ` 


ant in execution of which the defendant’s 
house was sold aud purchased by tke 
plaintiff-decree-holder in 1910. The ex 
parle decree was subsequently set aside, 


: But at the re-trial a decree was again passed 


in plaintiffs favour in 1014. Inthe mean- 
while the defenfant applied to have the 
sale of the house set aside. Withregard to 
limitation Hayward, J., observed: "It was 
also suggested that the application ought 
to be regarded as time-barred undér Art, 
166 of the Scheduleto the Limitation Act: 
But that Article appears to be hardly 
applicable to tke facts of this particular 
case. The cause of action accrued tpon 
settng aside the ev parte decree in 1914 
ard tal^ng that as the date from which 
limitation ran, tke appliesiicn would 
clearly be within time under the pro 
visions of Art. 161 of the Schedule to 
the Limitaton Act." In that case the 
right to apply to have the sale set aside 
arose only onthe ex parte decrec being set 
aside. The Court could very well have held 
that Art. 166 applied and that the 
delay should in the circumstances ke ex- 
cused uder section 5 of the imitation, 
Act, and, it there was fraud, under section 
18 of the Limitation Act. If-Art. 181 
ofthe Limitation Act is the proper Article 
applicable to such a case, the question 
arises, from what date should Imitaticn 
be held to run against the applica nt ¢ re nt- 
ing he hes three years. Under Ait, 
164 time begins to runfrom the date of 
the decree or where the summons was not 


‘duly served, when the applicant has know- 


ledge of tle decree, If no summons was 
served and the cefencant came to know 
of the passing of the decree more than three 
years after it was passed, his remedy to 
have the decree set aside is not barred till 
he comes to know o! the passing of the 
decree, The learned Judges did not say 
from what date time would begin to run 
against a person who seeks fo set aside a 
sale on the ground that he was not aware 
of the passing of the dccree. With due 
respect, I think the proper course in such 
a case is to excuse tre delay as the defend- 
ant was kept out of the knowledge of the 
passing of the decree or Lad no means of 
knowing of the passing of the decree and, 
therefore, he could not have made an appli- 
cation to have the saleset aside within 30 
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days of the sale and, therefore, the delay in 
making theappl'cation should be excused. 
None of the cases to which I havealready 
referred haveany direct bearing upon the 
present case. 

In Muthtah Chattar v, Bawa Sahtb (4) 
it was held that the application to set aside 
a sale under section 47, Civil Procedure 
Code, was governed by Art, 166 of the 
Iim:tation Act, With reterence to the 
question of limitation, Oldfield, J., observes 
at page6o7* “It is not disputed that h's 
petition was presented too late, if it was 
one under, 99. If, however, it wes under 
section 47 it is urged that Art. 181 
Schedule I of the Limitation Act apptied 
and he was in time, the special Art. 166 
covering only applications under 
rr, 89 and 9o. ‘This restriction of Art, 166 
corresponds with nothing in its 
wording, whichis absolutely general; and 
the attempt to impose it has been support- 
ed by reference to the fact that the Art/cle 
was substituted for Arts, 166 and 172 
in the prior Act of 1877, which related 
only to applications under sections 310 A 
aud 311 of the Code then in force. 
It is stated that this is borne 
out by the statement of teasons and 
objects connected with the present Act, 
But it has not been shown how reference 
to stich a statement is a legitimate or 
necessary aid to the interpretation of a 
provision, the langttage of which is 
clear. The first respondent’s application, 
though it may have been made under 
section 47, was One to set aside a sale, 
and wader Art. 166 it must be held to 
have been out of time,” With the rea- 
soning of the learned Judge I fully concur. 
In Tiekkea rih Neetu Neithiar v. Subramania 
Moothan (1) it was held that Art. 166 was 
th: proper Article applicable toan applic: - 
tion tO sct aside a sale. The learned 
Jadzes observe at page 62T: “It is tlen 
contended thit, as the petitioners were 
putes to the litigation, the Article of 
Schedule I of the Limitation Act to be 
appled ts No, 181, not Nb. 166, This 


is conteid <d with reference to the 
recent decision of the Full Bench 
now reported as Thattantaelia v, 


Patsbuthisn. Reinli Kombi Ali :ssan (t4). 
a ee a S 2M COIT 


# Page of 27 M. L, J.—{ Ed. 
& Page of 11 Li Wel Ed.] 


te 


But that decision desit with a claim 
to apply Art. 165; «nd we do not 
thirk that its application ardthat of Art. 
166 stand on ile came fcothg cr can Fe 
dealt with on similar considcrat‘ons. We 
have not been shown reasons fcr restrict- 
ing the very comprehensive wording cf 
the latter to exclude tke present core." 
Another Bench of this Court Ecld the seme 
View in a case reported es Konidena 
Kamayya v. Konidena Ramamma (2), In 
Ganapathi Mudaltar v. Krishtamachari (11) 
it was held that Art, 166 of the Limita- 
tion Act was the proper Article to apply 
to the application to set aside tke cxecu- 
tion sale whatever its nature, wkether it 
fell under section 47, Civil Procedtre Cece 
or upder O. XXI, r oo. ‘Tre learned 
Judges observe at pege 189*:  '"he 
wording of Art. 166 is vnrestiicied erd 
we do not consider that we are at liberty 
to impose restrictions, which rothing in it 
suggests, It, no dOubt, covers, cnly appli- 
cations under the Code; but that is imma- 
teral, as inthe prescnt case, tle contro- 
versy is betwecn the parties and <n 
application instead of a suit, is auikoriz- 
ed by section 47. We, thetefore, hold 
that Art. 166 of Act IX of 198 is apyli- 
cabie." The same view las been held in 
Satish Chandra v. Nishi Chandra Dutia (5). 
There alco the learned Judses refused to 
vphold the contention that Art. 166 
shoud be restricted ty ceses falling 
under O. XXI, ir. 89 and 9o, They 
observe at page 9771: “It is argued for 
the appellant thet Art. 18x of the 
Limitation Act applies end not Art. 
166. There appsars to be no good reason 
for l'miting the :cope of Art, 166 to 
applications urder O. XXI, 11, £9, 90 
and 9r of the Civil Proccdure Code. The 
Article is perfectly general in its teins 
and refers to an application ‘under the 
Code to set aside « sale in execution of a 
decrce."' The same view was held by the 
Patna Heh Court | Vide Babu Dus Noroycn 
Singh v. Mir Muhammad. Yusuf (6)\. Fol- . 
low.ng these decisions I hold that this ap- 
plication is barred bylimitation under Arf. 
169 of the Limitation Act. The appeal, 
tberefore, fails and is dismissed with costs. 

y. N.V. Appeal dismissed, 

* Page of 43 M. L. J.—[Ed.] 

+ Page of 46 C, —[Eda.] 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 1461 OF 1921, 
Match 21, 1923. 
Preseni:—Mzr. Justice Rafique, 
Musammat CHITTO— PLANTIFF— 
—APPELLANT 
versus 


GANGA SAHAI AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11— 
Agra Tenancy Ad (II of i901), s. 95 (a)— 
Suit cognizable by Revenue Cottri—Decision by 
Revenue Court—Suit in Civil Court —Res judicata 
—Suit for declaration that plaintiff ts sole occupancy 
holding, whether cognizable ly Revenue Court, 

A suit for a de laration that the plaintiff is the 
sole occupancy tenant of a holding is maintainable, 
under section 95 (4) of the Agra Tenaney Act, 
in the Revenue Court alone. 

Plaintiffsuedinthe Revence Court fora dec- 
. aration against her landlord and certain other 

persons that she was the sole occupancy tenant 
. of. a certain holding. The suit was dismissed. 
' She then brought a suit in the Civil Court for 
substantially the same relief: 

Held, that the suitin the Civil Court was barted 
by the principles of res judicata. 

If after a decision by a Revenue Court of a 
suit cognizable by such Court, the losing party 
comes to the Civil Court for a relef which Would 
have tne effect of setting aside the decree of the 
Revenue Court, the civil Suit would not be main- 
tainable and would stand baried by the principles 
of res judicata: 

Mollo v. Ramlal, 58 Ind, Cas. 772; 18 A. L. J. 
1030; 43 A. IgE; Ram Das v. Daori Koeri, 77 Ind. 
Cas.139;20 A. I. J. 606; 444.724: (1922) A. I. R. 
(4) 336, Bani v.Mahipat, 49 Ind. Cas. 118; 17 A, 

. J. 60; 42 A. 203; whore Siagh v. Bahadur 
Singh, 48 Ind. Cas. 470; 16 A. L. J. 933; 4X A. 97, 
followed. : 

S:cond appeal against a -decree of the 
Tirst Additional Subordinate Judge, Ali- 
garh, dated the 27th June 192r. 

Mt, Peary Lal Banrrji, for the Appellant. 

Mc. Satlanath Muker;t,tor the Respond-. 


ents. 
JUDGMENT.—This is ə plainti#’s appeal 
. arising out of e . suit brouzbt by 


her for a ‘declaration that she was 
the sole occupancy tenant of the 
“holding mentioned in the plaint. She 


stated in her plaint that tbe occupancy 
-holding originally belonged toher husband 
Baldeo Singh who died some time ago 
witho4t any isstte, leaving her surviving as 
the sole heir, After the death of her 
pusband s :e applied to r mutation of names 
and also asked the Revenne Court to include 
with her name the name of her sister-in-law 
Musammat Kesar, the widow of a deceased 
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in the appeal it is 
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brother of Baldeo Singh. She extended 
this indulgence to Musammat Kesar by 
way of consolation. At the last Settlement 
Ganga Sahai, son of Bhupal Singb, and 
Fateh Singh in collusion with Musamma 
Kesar and without the knowledge of the 
plaintiff got their names entered as joint 
occupancy tenants of the said holding with 
the plaintiff, She came to know of the 
fraud practised upon her some time in 
March 19190. She applied to the Revenue 
Court for the correction of the revenue 
papers asking for the names of Ganga 
Sahai and bateh Singh to be expunged. 
Lhe Revenue Court rejected her prayer 
and hence she hes come into Civil Court 
for the declaration of her right as the 
sole occupancy tenant of the holding in 
question. The claim was resisted. by the 
denial of the allegations in the plaint, 
It was urged that the suit was not main- 
trnible ina Civil Court and that it was 
barred by section ir of the Code of Civil 
Procedure. Both the Courts below have 
dismissed the claim of the plaintiff on the 
ground that her present claim is barred 
by the principles of res judfoata, The con- 
tention for the plaintiff-eppcllant in her 
second appeal to this Court is that the 
lower Courts were in error in holding that 
h:r present suit is barred under section 
II of the Code of Civil Procedure. 

In order to decide the question raised 
necessary to refer 
to some of the facts which are disclcs- 
ed from the evidence on the record. It 
appears that the last Settlement in the 
Bulandshaher District, where the prop- 
erty in suit is situate, was made some 
time in 1916, On the r6th Novem- 
ber 1916 the plaintiff together with 
Musammat Kesar appeard belore the 
Settlement Officer and stated that the 
names of Ganga Sahai and Fateh Singh 
should also be recordedas joint tenants 
o the holdings. The General Agent of the 
zeminday was also presentat the time and 
he filed a written statement accepting the 
allegation of the two ladies namely, the 
plaintiff and Musammat Kesar, that Ganga 
Sahai and Fateh Singh were joint with 
the ladies in the occupancy holding. - On 
the statement of the parties concerned the 
Settlement Officer madean order directing’ 
the entry of the names of Ganga Sekai 


Val: 74} 
CHITTO-v, GANGA SAHA}, 


and Fateh Singh in respect of the holding. 
This state of things continued until the 
28th March 1910 when a plaint was 
filed in the Reventte Court by the present 
plaintiff under section 05 (4) of Act II 
of rigor against the zemindar ot the 
village, Musammai Kesar was also im- 
leaded as a -defendant. It wassteted 
n the plaint that the plaintiff Musammat 
Chiito and Musammat Kesar were the 
occupancy tenin'ís of the holdiag and as 
Musamm^i Kesar had not joined in the 
plaint she was made a pro forma defend- 
ant. Ganga Sahaiand Fateh Singh, it was 
stated, with the collusion of thezemin- 
dar and the Patwari had got their names 
recorded in the revenue papers as joint 
tenants which was untrue and against 
the interest of tha plaintiff. She asked 
for the followin? reliefs namely, (1) it 
miy be decia red that the plaintiff (Musam- 
mit Chitto) and Musammd Kesar defend- 
ant No.4, were the sole occupancy tenints 
of tha holding, (2) that the entry of the 
mimes of Fateh Singh and Ganga Sahai 
wis farzi and that they were not the occu- 
pancy tenints of th» ho!diog. The learn- 
` ed Assistant Collecter in whose Court 
the plaint was filed tried the case on 
the evidence that was tendered by the 
parties. The contesting defendants de- 
nied the allegations of collusion and 
fraud made in the pliint as also the 
pliintifs allegation that they had no 
right or interest in the occupancy hold- 
inr. Oa the 3rd August 1920 after a 
thorough inquiry th: learned Assist- 
ant Collector d’smissed the clim of 
Musimmi Chitto. No appeal was prce- 
ferred from the decree of the  Ass'stant 
Collector, On the rs5th September 1920 
the suit out of which this appeal has 
arisen was filed for the relief men'ioned 
above. From a comparison of the two 
plaints of Musammaj Chitto in the Re- 
venue Court and the Court of the Munsif 
it would appear that her allegations are 
not quite consistent. In the present 
suit she denies the tight even of Mus- 
ammat Kesar to have any interest in the 
occupancy holding while in the Revenue 
Court she admitted her to be her joint 
tenani, However, apart from any inconsist- 
euncies in ber ellegations in the two plaints 
the question for decision is whether the 
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civil suit of Musammat Chitto is maintain- 
ablein view oi the provisions of section 11 
of the Code of Cil Proccdtre, The con- 
tention for her ts that her suit ip the 
Revenue Court purporting io be under 
section 95 of the Rent act was not really 
a suit under that section. She wasclaim- 
ing to have the names of Jialeh Singh 
and Ganga Sahai expunged {irom the 
Revenue Records, Sucha suit is rot con- 
templated by section 95 of the Rent Act. 
Theproceedings, therefore, inthe Revente 
Court were irrelevant and do ot operate 
as ves judicsts against her present claim, 
In view of the reliefs sought by the 
plaintiff in the Revenue Court which have 
already been recited above her contention 
his no force, She distinctly asked for 
a declaration that she and Musammat 
Kesa1 were the sole occupancy tenants of 
the holding, She asked this relief against 
the zzmindar whom she had charged with 
collusion with Fateh Singh and Ganga 
Sahat, In other words she wanted to 
hive her status as an occtiparcy tenant 
declared by the Revenue Court, ` 

Such a .suit is  maintaineble under 
s?ctio1 95 of the Rent Act in the Reveune 
Court alone. The balarce of authority of 
this Court is that ifafter a decision of a 
suit of such nature by a Revenue Court the 
losing party comes totheCivil Court for a 
relief which would have the effect of 
setting aside the decree of the Revente 
Court the civil suit would not be main- 
tainable and wold stand barred by the 
principles of res judicata, A few cases of 
this Coirt on the point may be mentioned 
here, vide, Mollo v. Ramlal (x), Ram Das 
v. Dubri. Kosri (2), Baljit v. Mahtsat (3), 
Kishore Singh v. Bahadur Singh (4). Inthe 
face of these authorities it is not possible 
for the plaintiff to contend that her 
present suit is not barred by the prin- 
ciples of res sudicata. In my opinion the 
decree of the. Court below is correct. 
The appeal fails and is dismissed with 
costs including fees in th/s Court on the 
highet scale. " 

Z. K. Appeal dismissed. 
(1) 58 Ind. Cas. 772; 18 A. L. J. 10303 43 A. 191, 


(2) 77 Ind. Cas. 139; 20 A. L. J. 606; 44 A. 724; 
(1922) A. I. R. (A.) 336. 44 A. 724 


(3) 49 Ind. Cas. 118; 17 A. L. J. 60: 41 A.205. 
(4) 48 Ind. Cas. 470; 16 A. L. J. 933141 A. 97. 


f 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First CIVIL APPEAL NO. 89 OF 10920. 
Mirch 12,1923. 
Prosent;—Sir Heury Drake-Brockman, KT., 
J. C., Mr, Hillifax, A.J. C, and 
Mr. Battea, A. J. C. 
GANPATRAO AND OTHERS—DEFENDANTS 
—APPELLANTS 
versus 
LAXMICHAN D—PLAINTIFF— 
RESPONDENT. 


Hindu Law— Joint family—Antecedent debt, 
what is—-Reasonable | enguiry— Necessity— P ur- 
chase of ancestral property of near  relative— 
Imuoral debis—Connection between loan and 
immoral ‘act, proof of—Contract Act (I X of 1872), 
s. 16—Unconscionable bargain, what is. 


Per Drake- Brockman, J. C., and Batten, 
A. J. C. (Halifax, A. J. C. dissenting):—A 
debt borrowed by a Hindu father on the security 
of the joint family property does not constitute 
an antecedent debt so as fo bind his sons by a 
subsequent mortgage effected for the discharge 
of that debt, and it is open to the sons, when a 
suit is brought to enforce the latter mortgage, 
to plead that the earlier one was not justificd 
by legal necessity. [p. 643, col. 1.] 

Mathura Misra v. Raj Kumar Misra, 62 Ind. 
Cas. 132; 6 P. L. J. 526; 2 P. I, T. 407; (1921) 
Pat. 245 (E. B.) Che Ram v. Ram Singh, 
67 Ind. Cas. 569; 44 A. 368; 3 P. L. T. 363; 3I 
M. L. T. 50; 43 MOL. J. 98; 16 I. W. 89; (1922) 
M. W. N. 455; 4 U. P. IL. R. (P. C) 64; (1922) 
As. Ty Re (P0) 2495 3... LR. 1922; 24 
Bom. L. R. 1231; 27 C. W. N. 15u; 49 I. A, 228; 
21 A. L. J. x14; 37 C. L. ]. 79 (P. C), nfired to. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280; 39 À.437; 21 C. W. N. 6985; x P. I. 
W. 5575 15 A. L. Jo 4375 19 Bom. L. R. 498; 26 


C. L. J. I; 33 M. L. J. 14; Korn ec W.N. 439; 
22 M. L. T. 22; 6 L. W. 213; 44 LA. 126 (P. CJ, 
interpreted, . l 


Per Halifax, A. J. C.—What is in fact 
an antecedent or pre-existing debt due by 
a Hindu, for the satisfaction of which he 
would be entitled to alienate his sons’ shares 
in the joint family property along with his own, 
if he had not mortgaged that property as sccurily 
for the debt at the time heincurred it, docs not 
change dts character as an antec dc nt-d« bt 
due by tane fatner for waich ne is entitled’ to 
alienate his- sons’ sharcs, merely by reaton of his 
having executed a wid mertgage of those shars 
along with the valid mortgage of his own when 
he first incurred the debt. [p. 649, col. 2; p. 650, 
Col. 1. 

If, S the first mortgage was ex:cuted 
only as a blind with the knowledge that it was 
invalid and with the intention of executing an- 
other, after the debt had had time to ripen into 
a deceptive appearance of being an antec dotè 
debt, it would not be antecedent at all at the 
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time of the execution of the second mortgage. 
[p. 650, col. 1,] l 


Arumugham Cheity v. Muthu Koundan, 52 
Ind. Cas. 525; 42 M. 711; 9 L. W. 565; (1919) M. 
W. N. 409; 37 M. L. J. 166;26 M, I. T. 96 


(F. B, relied on. 

The doctrine of reasonable satisfaction after 
due enquiry as to the propriety of an alienation 
of joint family property by the manager of a joint 
Hindu family applies as much to the case of an 
antecedent-debt as to family necessity or pre- 
ssure on the estate. (p.65r,col r.] 

Per Drake-Brockman, J. C.—The duty of the 
father or other manager of a joint Hindu family 
is to manage the property of the family for the 
benefit of the family. He is not entitled to 
encumber the property for the purpose of acquir- 
ing ancestral property belonging to a near re- 
lative. [p. 644, Col. 1.] , 

In order to exonerate himself from liability to 
pay his deceased father’s debis on the ground of 
immorality, a Hindu son must establish a con- 
nection b:twecn each particular debt and some 
act of immorality of the father for which the 
debt was borrowed. ip. 648, col. 1] 

Dilli Singh v. Bina, 44 Ind, Cas. 506; 14 N. 
L R. 4! at p. 50; Babu Singh v, Bihari Lal, 30 A. 


' 156; 5 A. L. J. 175; A. W. N. (1908) 6r; Bhagat 


Mal v, Abdul Karim, 34 Ind. Cas. 23; I P.L. 
J 36; 2 P. L. W. 430; 20 C. W. N. 797, relied on. 

A bargain is unconscionable within the mean- 
ing of section 16 of the Contract Act, when it is 
such that no man in his senses and not under 
delusion wowd make on the one hand and no 
houest and fair man would accept on the other, 
[p. 648, col. 2.] 

Deorüo v. Ambadas, 
R, 21, followed. 


Appeal against the decision of the Dis- 
tret Judge, Hushangabad, dated the r6th 
June 1920, in Civil Sut No. 1 of 1919. 


43 Ind. Cas, 952; 14 N. In 


Mr. K, K. Gandhe, for the Appellants. 
Mr. Gupta, for the Respondent. 


JUDGMENT, 

Drake-Brockman, J. €. (September 15, 
I94 I).—In the suit out ot which this appeal 
arises the plaintiff, who is the respondent 
in this Court, sued fo recover Rs. 14,500 
for principal and Rs, 16,839-4 for interest 
end compound interest to the date cf 
suing and, in detault, for foreclosure of 
the property mortgaged in Exhibit P-.r. 
Toat document was executed On the 28th - 
Marth 1912 by one Nalain-~ Rao, who 
died before the suit was flied, and his 
eldest son Ganpat Rao. Narain Rao exc- 
cufel the deed not only tor himself but 
also for his four minor sons who with 
Ganpat Rao are the defendants in tke 
suit and the appellants to this Court, 
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Exhibit P-ri shows the total considera- 
"tion of Rs, 14,500 to be made up às 
follows :— 

(x) Rs. 7605 ..Old debts due to the 
mortgagee. 

(2) Rs.3,9778 - + Due to other creditors 
whom the mortgagee 
undertook to pay. 

(3) Rs. 2,917-8 ..Cash advance. 

The details of the five items making up 

the first head are as follows :— 

(a) Rs. 3,493-4 ..Due under a mortgage 

f (Exhibit P.2) execut- 
"ed by Narain Rao 
alone on the 30th 

April 1907, 

(b) Rs. 1,123-14 .. Due under a mortgage 

(Exhibit P-3) execut- 

ed by Narain Rao for 

himself and his sons 

Bhim Rao and Ram 

Rao and by Ganpat 

Rao on the arsi 

September 1907. 

.. Due under a mortgage 
‘(Exhibit P-16) execut- 
ed by Narain Rao 
alone on the 29th May 
1908. 

se Due on a mortgage 
(Exhibit P-4) execut- 
ed by Nafain Rao 
and Ganpat ‘Reo on 
the 24th November 
19 I0. 

Die to the plaintiff 
because he had sur- 
rendered a lease (Ex- 
hibit P-5) of sivland 

"2 granted to him by 

! 3 the exectitants of 
k Exhibit P-r in return 

for a cash advance. 

The total .of these items is Rs. 9,984 
out of which the mortgagee remitted 
Rs. 2,179 and accepted: a separate con- 
Veyance of a house belonging to the exe- 
cutants in tieu of Rs. 200, the net figure 
thus reached being Rs. 7,605. 

The second hed comprises the following 
items :— 

(a) Rs. 850 ..Due to one Manakchand 
under a mortgage (Ex- 
hibit P-6) dated the 
roth September 1911, 
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(c) Rs. 3 ,123 -6 


(d) Rs. | 803.8 


le) Rs. 1,440-0 
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(b) Rs. 
(c) Rs. 


1,250..Due to one Sarupchand 
on three bonds, 

5o0 ..Due to Rai Sahib Sunder- 
la), 

(d) Rs. 1,250..Due to Waman Reo and 
Jairamji Banias under 
an agfeement (Exhibit 
P-ii) dated the 8th 
April 191r. 

127-8.. Lue to Arjun Kirar urder 
a decree dated the 

29th February 1912. 

The third main item was admittedly 
paid in cash to Narain Raoand Ganpat 
Rao before the officer by whom Exhibit 
P-I was tegisteted. 

Exhibit P-r includes a .stipulotion to 
pay intetest at one per cent. per mcnsem 
yearly until satisfaction, any interest nct 
punctually paid to be treated as principal 
anditself to carry interest at the afore- 
said rate. The mortgagors undertook to 
pay in full within four years and in delault 
to suffer foreclosure cf the mortgaged 
property. 

The plaint alleges that the entire mort- 
gage-debt was incurred for the berefit and 
necessary purposes of the family and is 
thus binding on the defendants. 

Ganpat Rao filed a written statement 
Taising a number of pleas with some of 
which we are not now concerred. He 
admitted the items shown in Exhibit Pir 
as due under Exbibits P-4, P-6-dnd P-xi 
and those shown as due to "Satüpchand, 
Rai Sahib Sunderlal and Wanian Rao as 
well as the sum paid in cesh before the 
registering officer. He also admitted that 
Rs. 127-8 was due to Arjun Kirar under 
a decree, but pleaded that the plaintiff 
never paid the decree-ho'der who tock 
out execution and reecvercd the money 
from: the judgment-debtor. The balances 
shown in Exhibit P-r as due .vndet 
Exhibits P-3 and P-16 wre denled, In 
respect of Exhibits P-2 ard P-3 detailed 
allegations were put forward which wiil 
The objéétion to 
the amount shown as due under Exhibit 
P-16 was based solely on the ground that 
the agreement therein fo pay interest at 
2 per cent. per mensem was obtaired by 
undue influence which the plaintiff was 
in a position to exercise as a creditor of 
the family and a professionel honey- 


(c) Rs. 


ta 
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lender. With regard tothe lease, in return 
for surrendering which the exectttents ol 
Exhibit P-1 acknowledged Rs. 1,440 to 
be due, it was pleaded that the plaintitf 
had been in possession ot the land for 
30 years and that he had in that 
time realised all he could justly claim, 
The minor defendants put in a sepa- 
rate written statement alleging that Narain 
Rao had no need to borrow at the date 
of Exhibit P-1; that the mo1tgage-debt 
did not constitute an antecedent debt; 
and that it was not incurred for any 
purpose which would sufice to make it 
binding upon them. They alleged gener- 
ally that Narain Rao was a man oti 
immoral habits who tsed to waste a good 


deal of-money in gambling, but this 


allegation was not definitely connected 
with any specific poltions oi the ostensible 
consideration for Exhibit P-r. 

The following are the issues with which 
we.ate concerned in connection with these 
detences.— 

“ (2) Was the. consideration as shown 
in the mortgage deed 1n stit not paid to 
the mortgagors and, if so, what portion of 
the consideration was not paid to the 
mortgagors ? i 

(3) Was any portion of the debt secur- 
ed by the deed in’ suit an antecedent- 
debt .or was any portion of it, and if so 
what portion, iLcutrea by the mortgagors 
for le.al necessity ? 

(4) Was any portion of the debt in 
question incurred by Narain Rao, father 
of the defendants, for immoral or gambl- 
ing.purposes and, if so, what por- 
tion? ^ 

(5) Was the speculative or gambling 
portion of the debt, it any, incurred Ly 
Natain Rao at the instance of the plaint- 
if? . 

(6) Were accounts of the old debts 
included in the deed in suit not explained 


to the executants and were any sums not | 


due to the plaintiff inclided in tle con- 
sideration and, if so, what was the total 
of such sums? < 
(7) What portion of the debt sued 
for is binding on the several defend- 
ants ? E ores ; 
(8) 'fo what relief is the plaintiff en- 
titled against the defendants jontly cr 


- 


geverally.  — 


` " 
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The District Judge, who, tried the suit,.. 
found that all the items of tHe con- 
sideration set’ out in Exhibit P-r were 
duly established, the delendants having 
failed to prove any of-tbeir allegations 
in this connection. He also held that all 
the items under heads (1) and (2) above 
given constituted antecedent-debt and as 


"such were binding on the minor defend- 


ants as well as on. Ganpat Rao, The 
sum of Rs. 2,917 paid befote the Regis- 
tering Officer was held not to be antece- 
dent-debt and not to have been taken 
for the benefit of the joint family: ttis 
portion of the consideration was, there- 
tore, declared binding on the stares of 
Narain Rao and Ganpat Rao only. The 
fourth issue was answered in the negative 
for want of specific evidence incicating 
any connection between certain habits cf 
Narain Rao and any cf the items in suit. 
The fifth issue was also decided in the 
negative and on the sixth the plaintiff’s 
evidence was held to establish that Ex- 
hibit P-1 was executed after the ac- 
counts had been explained to the execut- 


“ants, 


In the result all the defendants were 
held liable for Rs. 11,582-8 out of the 
principal with corresponding interest as 
claimed up to the 16th December 1920 


. till which date the time for payment was 


allowed. For the rest of the principal and 
corresponding interest Ganpat Rao alone 
was held responsible.. The minor defend- 
ants'sharecf the mortgaged propetty wes 
put at two thirds. 


In the memorandum of appeal the bind- 
ing nature of the principal sum of 
Rs. 11,592-8 for which all the defendants 
have been held responsible, is denied. At 
the hearing, however, this contention wes 
not pressed in respect of the lollowig 
items ;— " 

(x) Rs. 470 out of the total considera- 
tion (Rs. 1,270) for Exhibit P-16. 

(2) Rs. 1,250 due to SarupcLand. 

(3) Rs. 500 due to Rei Sahib Suü- 
derlal, as 
(4) Rs. 1250 due to Waman Rao and 
Jairamji. AEN 

The total of these four items is Rs. 3,470. 

The appeal was heard on tle 17th March 
lastat which time a Bench of three Judge 
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of this Court was about to consider the 
jud' ment of the Privy Council in Sahu 
Ram Chandra v. Bhup Singh (x). Three 
Separate judgments were delivered on 
the 5th August, the conclusions re»ched 
| being thata debt borrowed by a Hindu 
father oa the security of the joint family 
property does not constitute an antecedent- 
det so as to bind his sons by a sabse- 
quent mortgage effected for the discharge 
of that debt and thst itis open to the 
sois.when a suit is brought to enforce 
the later mortgage to plead that the ear- 
lier One was not justified by legal necessity, 
We afe, in my opinion, bound by th-se con- 
clusions and I proceed to consider the 
grounds of appeal on the basis of them. 


The first item to be considered is that 
secured by Exhibit P-2 dated the 3oth 
April 1907. The defendants’ story of this 
transaction is set out in the second and 
third paragraphs of Ganpat Rao's written 
Statement. Narain Rao's step-brother 
Gambhir Rao owned a  rIo-annas 8-pies 
share in Mouza Siwari and the entire 
~ village of Umri, but this property was 
about to be sold by the Collector in exe- 
cutioi of a decree. At the instigation of 
th: plaintiff Narain Rao determined to buy 
the attached property himselt and by 
private negotiations with the Collector ar- 
fanzed to purchase it for Rs. 20,000, of 
which he raised Rs. 10,000, himself by 
selling his ancestral share of 2-annas 8- 
pies in Mouza Bagoda, the plaintif un- 
dertaking to deposit the balance, Exhibit 
P-2, by. which Narain Reo mortgaged his 
ancestial share of 5-annas 4-pies in Mouza 
Sawari, wis in reality a mere y nomiral 
transaction exectlted because the plaintiff 
had given the undertaking aforesaid. The 
document itself described the morey as 
required to enable Narain Rao to deposit 
the purchase-money. It was followed on 
the-21st September 1907 by Exhibit P-3 
which: is for a total consideration of 
Rs. 12,950, of which Rs 19,000, repre- 
senís the sum about to be deposited with 
the Collector by-the plaintiff and Rs. 2,950 


(t) 39 Ind, Cas. 280; 39 A 


. 437; 21€. W 
N. 698; 1 P. L. W. 557; 15 A. In J. 437; 19 Bom. 
T, Re 498; 26 C. L. J. 1; 33 M: L. J. 14; (1917) 
M. We N. 435522 M, I, T. 22; 6 I 
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a cash advance actually paid to Narain 
Rao on the 28th September 1907 when the 
document was registered. This second 
transaction too was describedinthe written 
statement as without consideration, though 
the | plaiatif admittedly deposited 
R's. ro,000, as promised in March 1909, 
The defendants’ view of the plaintiff's con- 
duct in the matter is best described in 
the words of the written statement which 
runs as follows :— 

"When the accounts were adjusted the 
plaintiff wrongly charged interest for the 
period from the 21st September 1907 to 
Match 1909, The transaction of purchas- 
ing the village shares of Gambhir Bae 
an 
I6-annas of Umri) was speculative and 
gambling transaction and was entered into 


-at the plaintiff's instigation who wanted 


to acquire all the family property including 
th» propetty to be purchased, ‘ke pro- 
petty thus purchased for Rs. 20,000, was 
subsequently sold by the defendant's 
father along with the ancestral family 
property (a 5-anna 4-pies shate of Mouza 
Sawari) for Rs. 19,500. The defendant 


_also urges that th: amounts received by 


tha pliintit from the sale of Mottzas Sawari, 
Umri and occupancy land of Mouza Sawari 
house (?) were more than sufficient to meet 
the just amount of debt then due onthat 
date including the Aavala amounts admitt- 


.ed by the defendant Genpat Rao." 


The plaintii denied the allegations thus 
maideagainst him. According to his writ- 
ten reply Narain Rao in purchasing Gam- 
bhir Rao’s proverty actedon the suggestion 
of the Colector, The plaintiff advanced 
R3. 10,000 and kept the money in deposit 
for payment to. Gambhir Rao’s creditors 
as the Collector migbt require, Interest 
was fairly claimable seeing that the 
pl intif having -ear-matked the money in 
this way could not use it for his own pur- 

Ose. | 
à As -already stated the District Judge 
found that consideration was actually paid 
for Exhibits P 2 and P-3 as mentioned 
therein and the correctness of this finding 
is not contested in appeal. With regard to 


. Exhibit P-2 it is urged that there is no 


evidence to establisb legal necessity for 
the purchase of Gambhir Rao's property 
or of actual benefit to the family f om 
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the transaction. For the respondent on 
-the other hand it is contended that it 
was beneficial to keep in the family the 
immoveable property which Gambhir Rdo 
wasabout to losé and that according to 
the defendants’ ‘own allegations Narain 
-Rao’s estate was worth Rs. 2 lakhs with 
an annual income of Rs. 6,000, so that be 
was in a position to acquire his step- 
brother's estate, -In reply itis urged fer 
the appellants that tne defendants also 
admitted. Narain Rao’s debts to have 
almost reached Rs. 13,000 in the year 1905 
and that what was purchased from Gam- 
hhir Rao was soldin May 1911 along with 
the rest (a 5-annes 4-pies share) of 
Mouza Sawati for no more than was paid 

to Gambhir Rao. | 
No authority has been cited to us on 
behalf of the respondent for the pro- 
position that the father as manager for 
‘the joint family property is entitled to 
encumber it for the purpose of ‘acquiring 
ancestral estate belonging to a near re- 
lative. ‘The sentiment which prompts 
such an acquisition is laudable enough, 
but Iam unable ta think that its gratifica- 
tion justifies any alienation of immoveable 
property. The duty of the father or other 
manager is to manage the property of the 
joint family to which he himseif belongs 
for the benefit of that family. The danger 
to Gambhir Rao’s estate is not shown to 
have been attended with any correspond- 
ing danger to that of Narain Rao and the 
respondent has: not attempted to show 
that Narain Rao's family gained anything 
beyond temporary satisfaction of family 
pride by acquiring what Gambbir Rao 
was cotipelled to part with. The final 
result of the transaction entered into with 
the object of acquiring Gambhir Rao's 
property was that Narain Rao lost his 
share (2-annas 8-pies) of Bagoda, the 
éntiré-villages of Sawari and Umri and 
some absolute, occupancy land in Sawari, 
receiving from the plaintiff Rs, 2,000 Only 
and being left with liabilities aggregating 
on the date of Exhibit P-r, Rs.4,017-2-o 
under Exhibits P-2 and P-3. There was 
thus a heavy loss of immoveable property 
in space of four yeats, and this was in no 
Sense necessary and has not been shown 
to be even reasonable and proper. There 
seems indeed to be good ground for sus. 
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pecting that the plaintiff put Narain 
Rao forward as purchaser of Gambhir 
Rao's property because he knew that-a 
purchase by Gambhir Rao’s step-brother 
would be regarded with more favour by 
the Deputy Commissioner than one bya 
Marwari money-lender and that he- thus 
prepared the way for eventually becoming 
the owner himself. In my opinion the 
share of the minor defendants should not 
be held liable for any part of the balance 


-due under Exhibit P-2 which is included 


in the. consideration for Exhibit P-1. 
Turning to Exhibit P-3, the pleadings 
in respect of .which have already teen 
given, I have to notice in the first - place 
that the defendant Ganpat Rao though a 
minor at the fime was a party to this 
document and thet it was executed by 
Narain Rao om behalf of Bhim Rao and 
Ram Rao also. Why the defendant Kashi 
Rao, who appearsto be older than Ram 
Rao, was not included has not been ex- 


. plained. The defendant Baba wasadmitt- 


edly stillunborn in 1907, the plaint signed 
On the 13th January i919 showing him 
then as ten years old: as, however, he 
was born on the date of Exhibit P-1 
(20th March 1912) it is open to him 
to question the character of the com 
sideration for that transaction and we 
have not been asked by the plaintif- 
respondent to exempt his share from 


liability onthe strength of his  non-exist- 


ence in the year in which Exhibits P-2 ande 
P-3 were executed. As to R$. Io,000 out 
of Rs. 12,950, the total consideration of - 
Exhibit P-3, I have already set out the 
facts which are conclusive, Rs. 2,950 was 
paid in the presence of the Registering 
Officer. and is described as for making 
.payment towards debt. What this debt 
wes is not statedin the deed or shown 
by the evidence recorded in the. present 
suit, According to the argument addtess- 
ed to.us for the plaintiff-respondent in 
connection with the scheme for acquiring 
Gambhir Rao's property Narain Rao had 
himself a valuable estatein 1907 and the 
defence included a similar allegation, The 
plaintiff, therefore, should have exercised 
considerable cate before making. a cash 
advance for the payment of alleged debts, 
Moreover, in such a case it is usual for 
the mortgagee to get the several creditors 
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and their respective claims expressly men- 
tioned in the document. In these circum- 
stances I conclude that the balance . due 
under Exhibit P-3 with corresponding 
interest should not be treated as binding 
upon the shares of the minor appellants. 

The next item Contested in the appeal 
arises out of Exhibit P-16, the total con- 
sideration for which was Rs. 1,270, For 
Rs. 470 the appellants accept liability. 
. Rs, 800 are shown by the document to have 
been feceived by Narain Rao, the sole exe- 
cutant, in cash on the date (29th May 1908) 
On which it was executed. The deed, which 
mortgages three entire villages (Dhana, 
Umri and Sawari), half Karanpur and an 
8-pies share in Bagoda to secure re-pay- 
ment within four months of Rs. 1,2270 with 
interest at 2 per cent. per mensem, does 
not show why the cash advanced was 
required, and in.this connection it has to 
be remembered that only eight months 
previously Narain Rao had obtained 
Rs. 2,950 in cash from the plaintiff under 
Exhibit P-3. For the plaintiff-respond- 
ent it is conceded that if the law as 
to the nature of an “ antecedent-debt '' 
is as laid down by the Full Bench none 
of the defendants can be held bound 
byso much of the piincipal of Exhibit 
P-r as Consists of Rs. 800 secured by 
Exhibit P-16 anë interest under that 
document. 

There is similarly no opposition on the 
port ofthe respondent to the appellants' 
coateniion based upon the nature of Ex- 
hibit P-4 which was executed by Narain 
Raoand Ganpat Rao on the 24th November 
r9ro. By this document most of thesame 
propertyas was mortgaged by Exhibit.P-r6 
was again encumbered to secure re-pay- 
ment within two years of Rs. 600advenced 
in cash with interest at 2 per cent. per 
mensem. The document recites that this 
money was taken to pay off debts due 
to Donaji, Rai Sahib Sunderlal and other 
cerditors. Donaji, who died in 1919, was 
the son of Mallu, the legitimate son of 
Raghunath the paternal grandfather of 
- Narain Rao and Gembhir Rao. He was 
thus Narain Rao’s first cousin. The 
plaintif put forward one Nathulal (P. 
W. No.6) an attesting witness, to prove 
and explain this transaction. In examina- 
tion-in-chief this withess said:— 
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“Narain Rao when borrowing this 
money said that he wanted this for agri- 
cultural purposes but he did not specify 
the purpose.” , 

In crossexamination, he 
said :— 

"I' do not remember why the debt 
of Rs. 600 secured by  mortgage-bond 
(Exhibit P-4) was borrowed by Narain 
Rao. All that Narain Rao seid (was) 
that he wanted the money for paying 
oft the debt of some of the creditors. 


however, 


‘I do not remember if the plaintiff asked 


Narain Reo to give the names of the 
creditors. No account was made in my 
presence. I do not recollect how I hap 
pened to be present at the time when 
this bond (page 4) was written, When 
I reached the place the bond was being 
written.” 

Amarchand (P. W. No. 22) who has 
been in the plaintiff’s service for over 30 
years said nothing about Exhibit P-4 
and in this Court the plaintiff-respond- 
ent's Counsel admitted his inability to 
show how much was due to Donaji, Rai 
Sahib Sunderlal and each of the unnamed 
creditors respectively. In these circum- 
stances the appeal must succeed as to the 
item of. Rs, 803-8-0 with corresponding 
interest so far as the share of the minor 
appellants in the mortgaged property is 
concerned. The appellant, Ganpat Rao, 
was a major at the date of Exhibit P-4 
and havirg signed the document himself 
is bound thereby. T 

The next item for consideration is that 
of Rs. 1,440 represented in Exhibit P-r as 
due under the lease (Exhibit P-5) executed 
by Narain Rao and Ganpet Rao on the 
29th May zr9rr in the plaintiff's favour, 
By the latter document Rs. 1,200 was 
taken in cash on the -security of a siy 
field, area 5r'6r acres, in Mouza Bagoda, 
the plaintiff being aufhorised to hold the 
field for 30 years in satisfaction of the 
advance and then to return it to Narain 
Rao who was to be liable throughout for 
tbe rental assessed upon the land. Ex- 
hibit P-5 contains no indication of the 
purpose for which the money was requir- 
ed and the plaintiff adduced no eviderce 
to explain this transaction. The scribe, 
Jwala Prasad (P. W. NO. 7), could say 
nothing as to the purpose for which the 
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money was taken, For the plaintif-re- 
spondent it is urged that this lease was 
cancelled for the purposes of Exlibit, P- 
I, the debt being treated as an ordinary 
unsecured debt, and so should now be 
rezarded as “ antecedent". The.defence 
rezafding this lease included an allegation 
tuat the plaintiff enjoyed the profits of 
the land for a year, but none-the-less 
adde! Rs. 240 to the principal by way 
of interest and this was not denied by 


the plaintiff. I am not prepared to 


accept the respondent’s contention that the 
nature of the advance made under Ex- 
hibit P-5 was changed by the arrange- 
ment in Hxhibit P-1 for the cancellation 
of the lease. The so-called lease was 
really a usufructuary mortgage, the plaint- 
iff being required to realise his debt in 
full from the usufruct: See Manikchand 


v. Vishnoo Govind- (2). And in any view. 


of ths lezal character of the transaction 
it is impossible to say what amount 
the executant would heve been able to 
raise if no security inthe shape of joint 
family property had been furnished, I 
think, therefore, that the minot appellants’ 
share of the property mortgaged by Ex- 
hibit P-r should not be bound by this 
sum of Rs, 1,440 with its corresponding 
interest, 

It remains to consider. the nature of 
' two out of the five items in Exh'bit 
P-r which made up the second main 
portion (Rs. 3,977-8-0) of the considera- 
tion for that Exbh:bit. Of these the first 
is a sum of Rs. 850 described in Ex- 
hibit P-r as due to Seth Manakche nd 
under a rezistered mortgage-deed dated 
the roth September 1911, This mortgare 
is Exhibit P-6 which was executed by 
Natain Rao alone, The principal amount 
secured is Rs.. 750 advarced in casb 
which Narain Rao undertook to re-pay 
with interest at 2 per cent, per mensem 
withintwelve months, The property mort- 
gaged compr.ses an 8-pies sLare in Mouza 
Bazola together with six’ malik makbuza 
plots. The document recites that Rs, 750 
was required to comply with an order 
passed by Rao Bipadur Anantlal, Extra 
Assistant  Conunissionet, which entitled 


(2) 14 C. P. L. R, 96. 
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the executant to cancel certain leases 
given to Lachhmi Narain Khandelwal of 
Multai and Nema Bania of- Senurjana. 
It is plain that the money was raised on 
the security of the joint family property 
and consequently cannot constitute an 
antecedent debt. It is urged for tke 
plaintiff-respordent that the sums due to 
Lachhmi Narain and Nema were ascer- 
tained by the Debt Conciliation Board 
over which Rao Bahadur Apanilal prés 
sided in 1904, The proceedings of this 
Board were referred to in paragraph 3 of 
the written statement for the Minor ap- 
pellants which was filed by their Pleader 
on the 26th July 1919. The witnesses 
who deposed to this transaction are 
Raghunath (P. W. No. 9), an attesting 
witness, and Subhbakaran (P. W. No. 17), 
the son-in-law of the mortgagee -Manake 
chand. ‘The litter proves. that Rs.. 750 
was paid by the plaintiff to Manakchand 
on, the rst April 1912, but neither throws 
any light upcn the nature of the previous 
transection with  Lachhmi Narain and 
Nema, nor has 3 copy of the order passed 
by the Debt Coiciliation Board been fiied. 
Mana kchand died in 1913. Lachhmi Narain 
was examined as P. W. No. 16 and depos 
ed as follows :— 

"I had taken a lease of Deu Gond's 
field in Mouza Ghana. Narain Rao 
malguzar of Ghana sued me for cancella- 
tion of the deed and he had to pay me 
Rs. 600. The sum of Rs.600 was paid 
as follows:—Rs. 450 to me and Rs. 150 to 
Nema Bania of Sendurjana. For mak- 
inz this payment of Rs. 600 Narain Rao 
borrowed them from Manakchand Sher 
Singh of Badnur. This payment was made 
about eight years ago. Nema Bania of 
Seadurjana is dead, He-was my partner 
in the lease of Deu.. ..The payment was 
made in the Court of Mr. Anantlal, Extra 
Assistant Commissioner," . .- Ed 

It seems clezr from this explanation 
that Narain: Rao spent Rs. 600 out of 
the advance secured by Exhibit P-6 fcr 
recovering certain land in one of his 
villages, and to this extent I think that | 
the mortgage effected by that document 
was binding upon the joint family. There 
is, howevet, no evidence refarding tke 
balance (Rs.150) of the advance which 
according to Exhibit P-6 would have been 
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“taken as represented by the cost of the 


transa tion, but cou'd not reasonably have 
reached so large a ficure. I would, there- 
fote, allow as binding upon the minor ap- 
pellants’ share in the property mortgaged 
by Exhibit.P-r Rs. 680 only out of the 
. item of Rs. 850 to which will be added 
Corresponding interest. 


Tor an explanation of the last item, 
nimely, Rs. 127-8-o due to Arjun Kirar- 
on account of the decree passed by the 
Munsif of Betul in Suit No. 300 On the 2oth 
yebruary 1912, reference is necessary to 
Exhibit P-t9. No copy of the judgment 
ot decree obtained by Arjun Kirar has 
been filed and it is impossible to ascertain 
from the record the nature of the decree 
in question, It appears, however, from 
Exhibit P-r9 that Arjun Kirar executed 
the decree before the plaintiff could pay 
offthe amount as he undertook to do in 
Exhibit P-r, The plaintiff, therefore, paid 
Rs. 127-8 incash to Narain Rao and Ganpat 
‘Rao on the 22nd April 1927, Exhibit P-19 
being their recept for the Money, 
This payment wis admitted by the 
plaintiff'S Pleader in an unverified 
endorsement upon the plaintiff's written 
reply to the written statement filed for 
the minor defendants, These being the 
facts, Iam unable to think. that the minor 
appellants’ share should be made liable for 
this Money. It isclear thit Narain Rao 
and Ganpat Rao were able to meet Arjun 
Kirar's decretalclaim without assistance 
fromthe plaintifand there is nothing to 
show why having so met it they omitted 
to have the amount credited to the 
mortgage account instead of taking 
it away in cash. This item, therefore, 
‘with corresponding interest will be 
deducted from the sum recoverable from 
the minor appellants’ share. 


It is unecessary to consider ground No. 2 
of the app2al as I hivealready held that 
no part of the balance due under Exhibit 
P-3 shou'd be treated as bind/ng upon the 
share of any of theappellants. The point 
raised is covered by the s’xth issue and 
is dealt with in the litter part of 
paragrahp xr of the lower Court’s 
judgment, Wereit necessarv to decide 
the point, I would be unable to differ 
from -the District Judge’s view. The 
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sum of Rs. 10,000, which Narain was 


obliged to borrow ftom the plaintiff in 
order to make upthe price of Gambhir 
Rao’s estate, was ear-marked for the pur- 
pose and the plantif cannot be held 
responsible for the de'ay which occurred in 
making themoney over to the Collector, 
It appears from the evidence of the plaint- 
iff-respondent’s servant Gopal Rco (P. W. 
No. 18) that Gambhir Rao hadto pay off 
certain mortgages befere he could give a 
clear title and that the purchase-money 
was withheld till the title had been cleared. 
This course benefited Narain Rao and I 
think that the plainti was entitled to his 
interest from the time that the money 
wasset aside for Narain Rao's tse, 

The third ground of appeal is concerned 


‘with the fourth and fifth issues which the 


appellants contend to have been wrongly 
decided inthe lower Court's 9th and roth 
paragraphs. In this connection, however, 
we have beenreferred for the appellants, 
tothe evidence of four witnesses only. 
namely, Bapuji (P. W. No. 2), Raghunath 
Rao (D. W. No. 3) Yado Rao (D. 
WW. No. 4) and Banna (D. W. No. 8). 
he first named deals in provisions at 
Bigoda and deposed that Nar.in Rao 
obtained from him provisions worth Rs. 123 
in the course of the three years from 1902 
to 1904 for dancing girls. Raghunath Rao, 
a son of Narain Rao's cousin, was in his 
service for three years 20 yaers ago. He 
deposed as follows :— 

“Narain Rao was of a licentious charac- 
ter and was extravagantin his expenses. 
He did not listen to good advice. For 
these feasons I gave up his service." 

Yado Rao, after describing Narain Rao 
asa licentieus man who would not listen 
to the good advice of others, gave the 
following details in cross-examination:— 

“He had four or five prostitutes in his 
keeping at atime. These were Dila warjan 
and Banna. Dilawarjan was a Muhama da n: 
In our caste a person is not outcasted if 
he keeps a Muhammadan woman as his 
mistress. Narain Rao had married forr 
wives and his brether Gam bir Rzo 
m tied three w ves. F sfat er Teiran hid 
two vives ard two 08! tutes in h's keep- 
irg. Narain R:efo" owed the example of 
his father. Ganpat Rao, son of Narain 
Rao, has also three wives in his house, Jn 
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our caste to havethree or four wives is not 
considered a bad.thing.' ~ 

Banna, the last witness; is evidently 
one of the dancing girls mentioned “by 
Yado Rao. She said :— 

“I usedto dance and s'ng at Narain 
Rao" s house on Occasions of marriage and 
on other occasions forr or five times every 
yéar. I used to go to his house for eight or 
nine years. I cannot say what I was paid 
cn each occasion, but I used to get about 
Rs. 400a year, He hadalso had inter- 
coufse with me, but I was not separately 
paid for it. The sum of Rs, 400 a year 
was inclusive ofall my fees.’ 

Iam unable to find upon this evidence 
that Narain Rao’s relations with loose 
women account inany way for his need of 
nionéy. Moreover, the witnesses entirely 
failed to establish any cofitiection between a 
particular lodn and expenditire upon such 
women. That a Hindu son must establish 
such a conüectiom in order to . exonerate 
himielf from liability to pay his decea sed 
father’s debt wis laid down by me in 
“Duh Singh. v, Bina (3). To the authori- 
ties’ cited in: that case may be added 
od Singh'v. Bihari Dal (4) which was 

cited by. the lower Court, and Bhagat Mal 
y. Abdul Karim (5). 

The ldst. ground of appeal impeaches 
the entire” transaction embodied in Exhibit 
Pa on the ground that it is voidable 
‘by reason of - undue influence exercised 
“by the plaintif.. It is also urged that the 
Burden “of proof wason the plaintif to 
‘show that the contract was not induced 
‘by undite infience, he being at the time 
in a positidn to dominate Narain Rao’s 
Will, ‘THe question thus raised was not 
-embodied in any of the lower Court’s 
‘issues: The plea on: whicli the contention 
is How based is to bë found in paragraph 
g- of the appelldnt Ganpát Rao's: written 
statement, the relevant part of which runs 
as. follows: -— 

“The plzint't is a Professional filoney- 
lender as Wel|as a previous creditor of 


RO 44 Ind. Cas. 506; 14 N, i R. "41 at p. 


U) 30 A. 156; 5 A. L. J. 173; A. W. N. 
(1908). 61. 

| (s) 34 Ind. o 8652 P.L, 
Wi 430; 20 C. W. N. 797. 
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‘the family, He took isle of kla 


position against the defendant and his 
father-who are ordinary agriculturists. No 
accounts were explained and the mort- 
gage-deed was obtained by the plaintiff fof 
sums not actitally due; The plaintiff en: 
joyed the eee of theland taken by him 
oniheka for 30 veatsin lieu of Rs; T,200 - 
and after a- year- again. charged interest | 
and added Rs. 240by way of interest on 
this sum.” 

The lease thus refetred to is Exhibit P-5 
with which I have already dealt. The al- 
legation that no accounts werecexplained 
to Narain Rao formed the basis of the 
lower Court's sixth issue on which the. 
District Judge fourd on the strength of 
the statement made by Motilal. (P. W. No’ 
1) and Amarchand. (P. W. No. 22) that the» 
accounts were understood by Natair Rao 
ani Ganpot Rao beforethey executed Ex- 
hibit P-r. Ithas also been found, and 
the finding is accepted here, thet. the 
ostensible consideration really passed, 
do not. suggest 
that any evidence has been shut out by 
reason of the form laken by the sixth Issue. 

Section 16 (3); Indian Contract Act, 
is in the following terms: 

"Where a person whois ina position 
to dominate the will of another, enters into 
& contract with him, and the transaction 
appears, on the face of it, or on the evi- 
dence a dduced, to be unconscionable, ike ` 
burden of proving that such cotitrect wes 
notinduced by undue influence skal! lie 
upon the person in a position to dominate 
the will of the other," 

In Deorao v. Ambadas (6) it was held 
by Me that a bargain is rnconscidnable 
when it is suchas no Man-in his senses and 
not under delusion would make: on tke 
one handand no honest ard fair man 
would accept on the otber. The terms of 
Exhibit P-t cannot be saidin any way to 
satisfy the termsofthat definition ard 
the burden of proof was Consequently upon 
the defendant GanpatRao, not upon the 
plaintiff. Forthe minorappellants nO p'ea 
of undue influence was. advanced. ‘This 
ground of appeal accordingly fails. 

The result of tlie appeal is: that the 
amount for which the minor appellants’ two- 


(6) 43 Ind. Casi 952; 14 N. I, R. 2X 
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. thirds share in the mortgaged property can 
be held liable will bé reduced by the follow- 
ing principal stims;— 


Rs. a. p, Page, 
(1Y 3,493 4° 0 arising out of Exhibit 2. 
(2 1.1123 144 O , 4; 5» 3 
(3) 1967 7.8 2 T so X5 
(4) 803 80 , , n 4 
(5) L440 O O0 3 dd 2? 3. 
(o 1 680 0 0 3 E :» 6. 
(7) 127 8 o due under Arjun Kirar’s 
decree, 
Total 9,635 9 8 





From this total should be deducted 
(2.379) 
(9,984) 
sum of Rs. 2,379 which, as already 
stated; was. excluded from the first main 
head of the cons'deration for Exhibit P-r. 
The figare.thus becomes Rs. 7,533-10-I0, 
Deducting this from Rs. 11,582-8-0, 
the balance of principal for which all 
the defendants’ shares remains liable 
is Rs. 4,048-13-2. To this will be 
added interest, simple and compound, as 
allowed by the lower Court. The date 
for payment should be altered from the 
I6th Dec»mber 1320 to the 16th December 
I971 and simple interest from the 
ins'itution of tke suit to the new date 
will be allowed: 


Rs, 2, 10 1: 14-I0; or 5/2 1st$ 


So faras the defendant, Ganpat Rao, 
iS Concerned the appeal fails entirely. 


All the defeadants having made common 
cause in this Coirt success and failure 
May be regarded as equally divided: 
I, therefo:e, consider that costs in this 
Court be borne as incurred. In the Court 
.be'ow the plaintiff's costs should be 
charged upon the orie-third share of the 
mortgaged property treated by the lower 
Court as the share of Narain Rao and 
Ganpat Reo, and Ganpat Rao should 
bear -his own costs. No separate costs 
for the minor defendants were allowed 
by the lower Court. 


Hallifax, A.J. C.—(January 19, 1922.)— 
Out of my great respect for the opinion 
of th2 learned Judicial Commissioner I 
rezret that I am unable to accept the 
view he has adopted in regard to tke 
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vexed question of the ptoper interpretation 
of the judgment of their Tordships of the 
Privy Council in Sahu Ram Chandra v. Bhup 
Singh (1). Im regard to some of the items 
of the mortgage in thissuit that question 
appears to me not to arise. Where it does, 
my reluctance to differ from my learned 
brother is decreased by the fact that 
he has not statel any opinion himself 
but hes accepted as tinding that 
expresse! in Dfhitdabat v. Narain (7) 
by the othet two Judges of a Full Bench 
of which I was a member. In the first 
place, as that ruliny kas not been 
published we are not bound to follow it. 
Put further, if it had been published, it 
is only the judgment of Kotwal, A.J QC. 
that could have been considered binding 
On this point, Dhoble, A. J. C, expressed 
an otinion on it, coinciding with that of 
our brother Kotwal, hut his final decision 
of the case was based on entirely 
different considerations and was directly 
contrary to what it would have teen if 
it had rested solelv on his view of the 
effect of the judgment in Sahu Ram 
Chandra's case (x), What he said on this 
point was, t'erefote, entirely obter, 


For myself, I refrained from discussing 
the point in that case, agreeing with my 
learned brother Dhoble in regarding such 
a discussion as unnecessary for the 
decision of the case. My Opinion, however, 
ig that the meaning and effect of the 


‘Privy Council ruling, so far at least es 


the Central Provinces, Bombay and 
Madras are  cOncerned, was correctly 
interpreted by a Full Bench of the 


Madras High Court in Arumugham Chetty 
v. Muthu Koundan (8). ‘he view there 
taken of the effect of the ruling, in which 
I respectfully concur, is this. What is 
in fact an antecedent of pre-existing debt 
due ty a Hindu, for the satisfaction of 


which he would be entitled to alienate 


his sons’ shares in the joint family 
property along with his own if he had 
not mortgaged that propetty as security 


(7) 66 Ind. 
A. L R. (N) 

(8) 52 Ind. Cas. 525; 42 M. 711; 9 L. W, 5653 
(xorg) M. W. N. 409; 37 M. L. J. 166; 26 M, Li 
T. 96 (F. B). 


i 239; 5 N. L. J. 73; (1922) 
20. 
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for-the debt.at the time he incurred it, 
does not change its character as an 


antecedent. debt due by the father for 
which. he is entitled to alienate his sons’ 
shares, merely by reason of his Laving 
exectited a void mortgage of those shares 
a'ong. with the valid mortgage Of his own 
whet he first incurred the debt. 
first mortgage were executed only as a 
blind with the 
invalid and with the intention of executing 
another after the debt had bad time to ripen 
into a deceptive appearance of being an 
antecedent debt, it would not be antecedent 


at all at the tim» of the execution of the 


second mortgage. In those circumstances 
it makes no difference whether a mortgage 
is executed, at the time of the loan or 
not. lf money were borrowed, even 
without security, on an understanding 
that a mortgage would be executed 
for it later, as soon. as a suffic'ent 
period had elapsed to make it appear 
to b» a pre-existing debt, it would 
still be contemporaneous debt in fact 
at the end of that period, whether 
the period were two days or a month or 
tei years. The borrowing and the hy- 
pothecation would be merely two parts of 
the -same transaction. Between the 
pavment of the consideration tkere is 
ordinarily seme interval of time, even if 
it is not more than a few seconds or a 
day or two and making it as much as 
' ten years would not of itself make the 
One Mortgage into two 
transactions. A first mortgage at the 
time of the payment of the consideration 
may be evidence that the borrowing is 
not “dissociated in fact from the security 
or fancied security afforded by the family 
property” in the later mortgage, but it 
does not of itself associate the borrcwing 
with that security nor is it conclusive 
evidence of thatassocistion. That associa- 
tion might equally well exist if the money 
were originally advanced without security 
but on a promise to execute a mortgage 
fcr it as soon asthe debt had acquired a 
false appeatance of having no connection 
originally with the mortgage, however long 
the interval allowed for this fraudulent 
purpose might be. 

“In. this view 1 hold that the minor’s 
Shares in the property are liable to the 


If the. 


knowledge that it was. 
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mortgage in respect cf the first fouritems 
of the consideration discussed in the judg- 
ment of my leatned brother. The fifth - 
item of Rs. 1,440 cannot be called a debt 
atall The document filed as Exhibit P-5 
is in terms and effect a pure lease ard I 
am quite unable to’ see how it can be: 
regarded as a. usufrvctuary mortgage, 
There was no loan and no subsisting debt, 
The lessor remained liable to pay the 
annual rent, or. father the annual cone 
tribution to the revenue of the village 
proportionate to the area of sé land, 
but that condition is not uncommon in 
agricultural leases ardcertzirly does rot 
of itseif turn what would otherwise be a 
lease into vsufructuary mortfage. The 
tránsaction embodied in.the mortgage in 
suit was, therefore, a payment of Rs, 1,440 
to thelessee for the cancellation of the 
lease, which had been in existence for one 
year only and still had twenty-nine years 
to run. The payment of Rs. 1,200 by the 
mortgagee for a leasefor thirty years seems 
to me stfficient proof that the payment of 
at least Rs. 1,160 for a leasefor twenty-nine 
years was a prudent bargain, and the can- 
cellatiou of a lease for sir land must cer- 
tainly be considered one of those matters | 
that are withinthe discretion of the manager 
of a joint Hindu agriculttial family. J eni 
further of opinion that when it is found 
that the taking of a lease, to which the 
transaction is equivalent, was desirable in 
the interests of the family andihat the 
value of it was not less than . R3. 1,160, it 
must be assumed that the manager did not 
act unreasonably in tbe circumstances, ot 
which we have no exect knowledge, in 
agreeing to pay Rs, 1,440 which is24 per 
cent, more. 'To hold otherwise would be to 
deprivehim of all discretion in ihe matter, 
I turn next to the two items of wkat 
the' learned District Judge las” called 
Group B. The second of them, Rs. 127-8-0, . 
wis a contempotaneous advance, which 
was intended originally to be used in 
payment of Arjun Kirar’s decree, but it was 
not so used as. the decree was paid off 
otherwise. lt isthen practically admitted . 
that there. was ro.mnecessity .at all .for 
borrowinz this sum and nothing that can 
make the Mortgage in respect of it 
binding on the minor appellant’s sharesin 
the property, The sum of Rs, 850 was 
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borrowed and used for the payment of à 
mortgage«debt to one Seth Manak Chand. 
I agree entirely in thinking that the mort- 
gage to Manak Chard was itself-bindirg on 
the sons’ shares to the extent of Rs. 600 
out of its consideration of Rs.750. But it 
is to be remembered that the previous 
mortgage in this instance wes in favour 
of a third party and not of the plaintiif, 
All the plaintif did wes to ascertain that 
there was such 3 debt outstanding and to 
pay it, and it seems to me that under those 
circumstances he is protected by the doc- 
trine of reasonable enquiry. In'the case 
of Dhudabai v. Narain (7*, already men- 
tioned, the whole of the consideration of 
the mortgagé was for the payment ofa 
previous mortcage executed by the father 
in favour of a third party, and the fol- 
lowing passage in my judgment in that 
case will apply equally here:— 

"Even if we accept the view that the 
decision in Sahu R mChandra's case (x) 
means that what is undoubtedly in fact 
an antecedent debt of the father ceases to 
bean antecedent debt bindisg on thesons 
metely because he secured it ly a mort- 
gage of his sons’ shares along with his 
own, it sems to be the mortgagees in this 
case wou'd be amply protected by the 
doctrine of reasonably satisfactory en- 
quiry into the necessity for the al'enation. 
This doctrine of reasonable ' satisfaction, 
a ter due enquiry es to the propriety of 
an alienation cf joint family property by 
tae manager of thefamily must apply just 
as much to an antecedent father’s debt as 
to family nccessities cr pressure on the 
estate: The mortgagees could scarcely be 
expected to know anything about such a 
delicate point of lawas that raised in the 
case, about which there is even now so 
much discussion, many years before it was 
eitticia ted by their Lordships of the Privy 
Council, whatever the true interpretation 
of their Lordships’ enunciation may be, and 
at tint time any person who ascertained 
thit a Hiidufather had been owing money 
for some years and had gone to the length 
of mortgaging the wholeof his family pro- 
petty for it, would have been quite justified 
in assumin?z, as all the Courts in India 
did, that this antecedent debt of his was 
oue for which he could alienate the'r shares 
with his own in thejoint property, whether 
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the mortgage bound their shares in the 
property or not...... If they were satisfied 
thatan unsecured father's debt existed it 


“would not be for them to institute enquiries 


and make surethat the debt had not been 
incurred for immoral purposes before ad- 
vancing money on the security of the 
family property fcrits re-payment. Simi- 
larly if the:previous debt was sectred on 
the family property it would notte 
necessary for them to enquire whetker tke 
motzy had originally been borrowed for 
family necessity or the debt bad been in 
existence as a father’s debt tefore the 
mortgage wes executed. They werld be 
perfectly justified in assuming that it was 
so, for, to translate the familiar maxim of 
law, the chances are that what has been 
done bas been, done honestiv ond properly.” 

For these reasons I hold that the mort- 
gage is binding on the minor appellents' 
shares for thewholeof this item of Rs. 850, 
1 have already said that I hold it to be 
binding in respect of all he items in dispute. 
here except that of Rs. 127-8. For the 
test 1 concur entirely in the firdings that 
the plaintiff is entitled to interest on the 
amottnt of Rs. 10,000 held in deposit for 
payment to the Collector, that no part of 
the mortgage-debct is tainted with 1mmcr- 
ality and that th contract is in no way 
vitiated bv anv undue influerce having been 
exercised by the plaintiff, Finally I canrot 
see why the remission of Rs, 2,179 and the 


payment of Rs, 200 should rot be appro- 


priated wholly to the part of the debt that 
isfound to have been due by the actual 
mortgagors alone and not by the minor 
members of the family, I am much in- 
clined to think that it oughtto be set off 
against the amount of Rs. 2,917-8 advancd 
in cishat the time of the mortgage, but 
attheleast the whole of that portion of 
Rs. 9.984 which isfoundto be a debt pay- 
abl: by the minors should be made binding 
o3 their shares, po deduction being made 
from that portion onaccount ot the remis- 
sion or payment: made at the time of the 
execution of the mortgage. The remission 
wascertainly never meint to benefit them 
apart from the! wo mortragors, 

ln regard to costs in both Courts I con- 
sider they ought to followthe event strictly. 
The decree should, therefore, declare the 
price of redemption of the whole property 
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to be Rs, 14,500, plus compound interest 
at 12 percent, per annuntup tothe date of 
sult, plus simpleiriterest on the sum of these 


two amoüntsat r percent, per mensum from ` 


the dite ofsuitupto the date eventually 
. fixedfot payment, plus the wholé of the 
plaintiff's costs in both Courts. The price 
of redemption of the two-thirds of the 
property will be Rs. 11,582-8, plus interest 
on itdson the Rs. 14,500, plus:a sum bear- 
ing the proportion to the plaintifi's total 
costs in the lower Court that Rs. 11,582 
does to Rs. 14,500, minus a sum bearing 
the proportion tothe deféndants' total costs 
in the lower Court that Rs. 2,917 does to 
Rs. 14,500, pius the plaintiff's costs in this 


Court. 
OPINION, 

Batten, J. C.—T his appeal has come before 
meunder section ro (b) (14) of the Central 
Provinces Coutts Act, 1917, as there was a 
difference of opinion between tke two 
Judges compos’ng the Berch that heard 
the appeal. The nature of the suit is set 
out in the judgment of Dtake-Brockmran, 
J. C., and the difference of opinion is as 
to the extent to which the minor appellants 
are bottnd by the mortgage. There have 
been no arguments before me as to the 
points on which both Judges are agreed, 
and I see no reason to differ from their jo^nt 
conclusions, 

The main point of difference is on the 
question as to the effect of the judgment 
of their Lordships of the Privy Cóvncil 
in Sahu Ram Chandra v. Bhup Singh (x) on 
the meaning to be attached to the term 
"antecedent debts". The point of view 
adopted by Dra ke-DBrockman, J. C., is that 
a debt borrowed by a Hindu father on the 
security of the joint family property does ` 
.. not constitute an antecedent debt so asto 
bind his sors by a subsequent mortgage 
effected for tlie discharge of that debt and 
that it is open to the sons when a suit 
is brought to enforce the later mortgage 
to plead tbat the earlier one was mot” 
justified by legal necessity.  Hallifax, 
A. J. C., on the other hand has &dopted tbe 
interpretation of the Privy Council judg- 
ment ofa Full Bench of the Madras High 
Court in Arumupgham Cheliy v. Muthu 
. Koundan (8). Y acceptthe opinion o? Hal- 
fax, A. J.C, who wasa member of the 
Bench, that this question was not 
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decided by the Ful Bench in DAudatal vy. 
Natain (7). 


The interpretation adopted by Drake- 
Brockman, J.C., has been extremely well 
stated in Mathura Misra v. Raj Kumar 
Misra (9) by Miller, C. J., though the view 
of the Full Bench was in accordance with 
that of the Full Bench of the Madras High 
Court already referred to. Since this 
case was argued before me the judgment 
of their Lordships of the Privy Council 
in Chet Ram v, Ram Singh (xo) has 
become available, After reading that 
judgment I have no doubt thet the in- 
terptetation of Sahu Ram Chandra’s case 
(3 given by Miller, C. J. andadopted by 
Drake-Brockman, J. C., is the correct 
One. It is argued for the respondent 
thatin Sahu Ram Chandru’s ease (1) the 
father. was still alive, whereas in this 
case the father Narain Roo died before 
the suit was filed, and as their Lord- 
ships distinguished between a case where 
the father was still alive and a case 
where he was dead, their ruling has 
no application to the present case. It 
is argued that the appellants are bound 
to pay off their father's debt becruse 
of their p'ous obligation to do so. But 
their Lotdships observe: ‘‘ Resporsibility 
to meet their father's.debt is one thing, 
and the validity of a mortgage over the 
joint estate is quite another thing.” 
This is & suit to enforce a mortgage, not 
merely a suit to recover a debt, and I 
am, therefore, unable to d'stingrish this 
case on the ground that. the father is 
dead. . I may observe that some of the 
previous mortgages were executed by 
Ganpat Reoas well as by Narain Rao, but 
no arguments have been addressed to tke 
Court in respect of th’s circumstance. 
The result is that I agree with Drake- 
Brockman, J. C.,as regards Items Nos. (I), 
(2), (3) and{4) in thelist towards the end 


(9) 62 Ind. Cas. 132; 6 P. T. J. 526; 2 P. Is 
T. 407; (1921) Pat. 245 (F. B). 

(10) 67 Ind. Cas. 569; 44 A. 368; 3 P. L. T. 363; 
31 M. L. T. 50; 43 M. L. J. 98; 16 Ly. W. 89; (1922) 
M. W. N. 455; 4 U. P. L. R. (P. C) 64; (1922) 
A. I, R. (P. C) 247; 3 P. L. R. 1922; 24 
Bom, L. R. 1231; 27 C. W. N. 150; 49 I. A. 228; 
21 A. L. f. 114; 37 C. L. J. 79 (P. C). i 
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of his judgment, There is no difference 
of opinion as regards Item No. (7). 

There appears tobea mistake in the 
learned Judicial Commissioner’s list in 
.IeSpect of Item No. (6). He held that out 
of the item of Rs. 850 claimed in respect 
of the morigage Exhibit P-6, Rs. 680 
were binding on the minor appellants’ 
Share in the properly, and in this view 
Hallifax, A. J. (., concurred. Item No. (6) 
in the list of amounts for which Drake- 
Brockman, J.C, held the minors’ shares 
not to be liable should be Rs. 170 and not 
Rs. 680. As regards the Rs. 170 there 
is a difference of opinion. The leatned 
Judicial Commissioner held that there 
was.no evidence that Rs. 150, out oi the 
mortgageamount of Rs. 750, were advanc- 
ed for a purpose binding.on the minors’ 
Share, Hallifax, A. J. C., held that the 
plaintiff wes, in respect of a previous 
mortgage toa third party, protected by 
the doctrine of reasonable enquiry. With 
this view I agree, and I would accord- 
ingly strike out Item No. (6) from the above 
mentioned list, . 

The next item on which there is a 
diifererce of opinion, is Item No. (5) in the 
above mentioned list, namely Rs. 1,440 
arising out of Exhibit P-5. This docu- 
ment is found by the learned Judicial 
. Commissioner to constituté a usufructuary 
moftgage and not a lease. Hallifex, 
A. J. G., holds the document to be a lease, 
and considers that the payment of Rs. 1,440 
for its cancellation was a prudent trans- 
action, binding on the minors. In thts 
view I concur, with the result that the 
Rs. 1,440 should be held bindirg op the 
minor appellants’ two-thitds share of the 
estate. . 

There also is a difference of Opirion as 
to the appottionment of the remission of 
Rs. 2,179 and the payment of Rs. 200, 
excluded from the first main head of 
the consideration for the mortgage in suit, 
I am unable to follow the figures of the 
learned Judicial Commissioner, but the 
effect of them is that the minor appel- 
lants’ two-thirds share gets the benefit of 
some of the remission. Hallifax, A. J.C; 
on the other hand, is of the opinion 
that the whole of that portion of the 
Rs; 21084 which is found to be a debt 
payable y the minors should be made 
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binding on their shares, no deduction 
being madeírom that portion on account 
of the remission or payment made at 
the time of the execution of the mortgage, 
If I understand his argument aright, it 
is that the remission having been granted 
on a portion of the debt including amounts 
larger than the remission, which the sons 
are not liable to pay, it must be regarded 
as a payment by the father of a debt for 
which the sons have not been found liable 
and none of the remission or payment 
should be apportioned to the debt for which 
the sons are lable. With this view I 
agree, 

As to costs I agree with Hallifax, A, J. C., 
that the costs in both Courts should 
follow the event strictly. There wll te 
no sepatate costs in respect of the 
reference to me. 


FINAL JUDGMENT. 

Baker, Offg. J. C., and Hallifax, A. J. C.— 
(March x2, 1923).—In accordance w.th the 
decision of tbe learned Judge to whom this 
case was referred tle decree of the lower 
Court will be modtfied so as to declare 
the price of redemption to be as follows:— 
For the whole property it will be Rs. 14,500, 
plus compound interest at 12 per cent. per 
annm up to the date of suit, plus simple 
interest on the sum of these two amounts 
at I per cent. per mensem from the date 
of suit to the date hereinafter fixed for 
payment, plus the whole of the plaintiff's 
costs in both Courts. For a two-thirds 
share in the property it will be Rs. 6,445, 
plus interest on it as on the Rs. 14,500, 
plus a sum bearing the proportion to the 
plaintiff's total costs in both Courts that, 
Rs. 6,445 does to Rs. 14,500, Minus a sum 
bearing the ptoportion to the defendants’ 
total costs in both Covrts that Rs. 8,055 
does to RS. 14,500. The date up to which 
redemption is allowed will be the 28th 


"of August 1923. 


Appeal allowed in part, 
2. K, 
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WILKINSON v, WILKINSON. 
BOMBAY HIGH COURT. 
FULL BENCH. 
Civil, REFERENCE NO. 19 OF 1922, 
© April 4, 1923. 
Present:—Sir. Norman Macleod, 
ET., Chief Justice, Mr. Justice Marten. 

' and Mr. Justice Crump. 
ALFRED V JILKINSON—PETITICNER 
TO DEY SUS 

GRACE EMILY WILKINSON AND 
' ANOTHER-—-RESPONDETS. 
Divorce ‘Act (I V of 1869), 55.2, 7, 22— Indian 


- Counciis Act (24 & 25 Vic. c. 67), s. 22-——Power to 


. divorce 


g 


non-domiciled person— Jurisdiction of 
Indian Couris— Judicial separation. 

Per Macleod, C. J. and Marten, J —(Crump, J., 

disseniing)——Sections 2 and 7 of the Divorce 
Act do not confer on the Courts in India juris- 
diction to grant decrees of divorce between 
persons who are not domiciled in India. [p. 659, 
cols, 1 & 2; p 670, col. 2.] ; 
* Per Marten, J-—The reference in section 7 
of the Divorce Act to the principls on which 
the English Court gives relief includes the prin- 
ciple on which the foundation of jurisdiction 
is based. [p. 668, col. 2.] 


Per Marten and Crump, J J—The Divorce 
Act is not wera vires the powers of legislation 
of the Indian Imperial Legislature, vide section 
22 of the Indian Conrcils Act. (p. 679, col. 1; 
p.685, colo] > ” EN PCM 

Per Crwmnp, J.—TIhe word "reside" in section 
2 of the Divorce Actis usedin its plain meanin 
of’ residence and not of domicile. (p. 683, col. 2.] 

Courts in India have by virtue of sections 2 
and 7 of the Divorce Act jurisdiction to grant 
divorces between persons resident but not dcmi- 
ciled in India provided the other conditions 


laid down in section 2 are fulfilled. [p. 686, col. 


. a certain degree of evidence | other cognat 
"matters, than to rules on which jurisdiction is 


" the Courts | risdiction _ 
‘the Divorce Act to grant decrees of judicial se; 


„Imperial Parliament, but 


I. 

‘sectign 7 of the Divorce- Act is a residuary sec- 
tion intended to provide for any matters which 
by inadvertence or otherwise are not express- 
ly ‘dealt with in the Act, The expression “rules 
and-ptinciples” which occurs in the section points 
rather to‘the rules and principles on which the 
Court deals with matrimonial causes in requiring 
and other cognate 


founded.. [p. 687, col. 1.] 
"per Pu. de jurisdiction to grant decrees 


of judicial separation, rests on residence and 
in India have jurisdiction under 


aration in cases in which the parties reside, 
although they are not domiciled, in India. 
[p. 658, col. 1; p. 666, col. I.] . l 

The Indian Legislature has powers expressly 
limited by the Act of the Imperial Parliament 
which created it, and it can, of course, do 
nothing beyond the limits which citcums cribe these 
powers, But, when acting within those limits, 
itis notin any sense an agent or delegate of the 
has, and was intended 
of legislation, as large, 


lena owets 
to have, plenary p as those of Parliament 


and of the same nature, 
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itself. The established Courts of Justice, when 
a question arises? whether the prescribed limits 
have been exceeded, must of necessity determine 
that question; and the only way. in which they 
tan properly do so, is by looking to the teims 
of the instrument ' by which, affirmatively, the 
legislative powers were created, and by which, 
negatively, they are restrictcd. If what has 
been done is legislation, within the general scope 
of the affirmative words which give the powcr, 
and if it violates no express condition or restric- 
tion by which that power is limited it is 

not for any Court of Justice | to inquire further, 
or to enlarge constructively those conditions 
and restrictions. [p. 657, col. 2.] a CN 


Civil reference made by the District Jucge, 
Poona, under section x7 of tbe Indian 
Divorce Act, 1869, in. Suit No. 12 of 1921. 


Mr. Campbell, (with him Messrs. H. V. 
Divaita and S. E. Bamji), for the Petitioner. 
Mr, Binning, (with him Mr. D. C .Virkar ), 


ki - 


for Respondent No. X. 
. Mr. M.M. Karthari, for Respondent 


No. 2. : 
JUDGMENT. . l 

Macleod, C.J.—Thisis a reference under 
section 17 of the Indian Divorce Act IV 
of .1869 ‘to the High. Court of Romtay 
for the confirmation of a ‘decree for dis: 
solution of marriage in a suit filed in 
the Court ofthe District Judge of Poóna 
by the petitioner Alfred Wilkirscn against 
his wife. Norah Wilkinsonas the respond- 
ent and a Captain D'Arcy as co-res- 
pondent. ` EE "EE x 

'Thepetitionet alleged that he was mar- 
ried to therespondent on August 8, 1914; 
at Poona. That he resided- in -Poona 
til 1917 and in Bombay until-r920 when 
he went to England with his wife. and two 
children. That he returned on March 18; 
1921, and resided at Poona, From May T 
he was employed -in Bombay while his 
‘wife retained at Poona aud they last 
resided together at Poona. In Poonathe 
respondent became familiar with “the co- 
‘respondent and on Various occasions com- 
mitted adultery with him,” On August 
22, the respondent came to Bombay tothe 
petitioner and ‘on tke 23rd left him to go 
away with the  co-respondent. who' left 
het that night at the Apollo Hotel.” On 
- September r the respondent wtote tohim 
that she was going away altogether. The 
petition was filed on September «7. ‘The 
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Yespondent denied that she had committed 
adultery On vatious occasions at Poona. 
She alleged that on August 23 the peti- 
tioner turned her out of tke house when 
the co-respondent.gavehera helping hand 
and found a room for her at tbe Apollo 
Hotel where she stayed till her father 


arrived and took her back to Poona. The: 


co-respondent in his written statement 
adopted the same defenceas the respond- 
ent. When the case came on for trial, 
the following issues were raised:— 

I. Whether plaintiff proves adultery 
between respondents Nos. rand2? 

2. If plaintiff proves adultery, has he 
condonedit by his subsequent conduct ? 

Although no issues were raised with 
regard to ihe domicil of the petitioner ot 
the jurisdiction of. the Court to deal 
witb the petition, it. appears that the 
question of jurisdiction was argued on 
the basis that the parties were domiciled 

in England. The learned Judge said: 
|. “The jurisdiction depends on theIndian 
Divorce Act, 1869, and so long as that 
Act is in force, this Court cannot decline 
jurisdiction, Moreover the Courts inIndia 
are not subject to the Probate Division 
of the High ‘Court of justice in England. 
As apparently.divorces granted im India 
between parties of non-Indian  domiciles 
are not recognised in England now, the 
p position of the law is anomalous 

ut that is a matter for the Legislature 
and not for the Courts in India,'' 

In this Court the petitioner has put 
in an affidavit, alleging that before the 
datc of the institution of the petition ke 
had given up bis English domicil, but 
such a statement was too clearly. prompt- 
ed by the occasion, and for the. pur- 
poses 5f this reference we must take it that 
the petitioner was not domiciled in India, 

By section 2.0f the Act nothing there- 
inafter contained shall authorise 
Court to grantany relief under the Act, 
except in cases where the petitioner pio- 
fesses the Christian religion andresides in 
India at the time of presenting the peti. 
tion, orto make decree of dissolution of 
marriage except in the following cases:—- 
(4) where the marriage shall have been 
solemnized in India, or (5) where the 
adultery, rape or unnatural crime com- 
plained of shall have been committed in 
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India, or (c) where the husband has, since 
the solemnizationof the mamage, exche ; g- 
ed his profession of Christianity for the 
profession of some other form of religion. 


‘By section 7, subject to the provisicns 
contained in the Act, the High Courts 
and District Courts shall, in all suits and 
proceedings thereunder, act and give relief 
on principles and rules which, in the 
opinion of the said Courts, are as nearly 
as may be conformable to the principles 
and rules on which the Court for Divorce 
and Materimonial Causes in England for 
the time being acts and gives relief, 


By section 10 any husband may present 
a petition for disso:ution of his mairiace 
on the ground of his wife’sadultery ard 
any wife may petition for disscJution of- 
her marriage on any of the grounds mén- 
tioned in the section. . 

Section 22 enebles a husband or a wife 
to obtain a decree for judicial separation 
on any of the grounds thetein mentioned, 


It has been contended before us that 
the District Court of Poona hed no 
jurisdiction to pass the decree under re- 
fetence for two reasons: (1) because the 
Indian Ccuuctls Act, 1861, could nct be 
deemed to warrant the making of laws 
by the Indian Government to interfere 
with the stalusof subjects of the Crown 
not domiciled in India, (2) because even 
if the Indian Councils Act did warrant the 
making of stich laws, the Indian Divorcé 
Act itself did nut give such jurisdiction 10 
the Indian Courts, It cannot be disputed 
that ever since Act IV of 1869 was passed’ 
the Indian Courts have assumed to’ them- 
selves jurisdiction to divorce non- domiciled 
parties, It has never been questioned that 
decrees of divorce in such cases were valid 
in India andit hasbeentaken for granted 
thatthey were also valid in England, 
Thornion v. Thornton (1), Warter v. Waster — 
(2)and Norton v. Norton (3), The decision of 
the President of the Probate, Divorce end 


(1) (1886) 11 P. D. 176; 55 L. J. P. 40; 54 I, 
T. 7741/34 W. R. 509. OO ; 
(2) (1890) 15 P. D. 152; 59 I, J. P. 87; 63 I 
T. 250; 54 J.P. 631. ; ; i 
n) nen I Ch. 471; 77 Le J. Ch. 312; 99 la 
T ; 
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Admiralty Division in Keyes v. Keyes (4) 
has necessitated a re-consideration of the 
nature and extent of tbe powers of the 
Indian Courts under Act IV of 1869, 
In that case the petitioner Reginald 
Keyes had obtained a decree for the dis- 
solution of his marriage from the Chief 
Court of the Punjab in 1916. Appre- 
hending that the validity of that decree 
might not be recognised in England, he 
filed a petition for divotce in England. 
It was not defended, but considering the 
importanee of the case, the Secretary of 
‘State obtained leave to intervene, in con- 
sequence of which tbe King's Proctor also 
appeared. The Attorney-General said that 
the question was whether having regard 
to the clear words of section 7 of Act IV of 
1869 the word "resides" in section 2 was to 
be read as Meaning merely resident or with 
the more pregnant meaning of domiciled, 
The jurisiction of the English Courts 
rested not on residence but on domicil. 
He referred to Armytage v. Armytege (5) 
in which Mr, Justice Gorell Barnes said 
(page 185))— — , 

“ The jurisdiction to dissolve marriages 
was conferred upon this Court by the 
Matrimonial Causes Act, 1857, and, al- 
though that Act does not expressly make 
domicile a test of jurisdiction, that test 
is applied by the Court to the exercise 
of jurisdiction in cases of dissolution of 
marriage. It is derived from the prin- 
ciples .of private’ international law, an 
adherence to whichis necessary, as Lord 
Penzance said in Wilson v, Wilson (6), in 
order to ‘preclude the scandal which arises 
when a Man and woman are held to be 
man and wife in one country and strangers 
in another.” 

Sir Erle Richards for the Secretary of 
State pointed out that the. doctrine that 
divorce jurisdiction must be bascd on 
domicil did not obtain in 1861 when the 
Indien Councils Act was passed. He 
relied on the tiser of the last fifty years 
and on the fact that the Indian Divorce 


(4) (1921) P. 2041 90 In» J. P. 242: 124 L. T. 


565 S. J. 435 37 T. L. R. 499. 
7975) 898) P. 178 67 Lo J- P. 90[ 78. Le T. 
689; 14 T. L. R. 480. 


(6) (1872) 2 P. & D. 435 at p. 442) 4t Li 
Ji Mat, 745 27 Le T. 351; 20 W., R. 891. 
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Áct was within the euthority given ly 
the Imperial Parliament and was bind. 
ing everywhere within the British 
Em pire, 

The President in giving judgment .said 
that the substantial question to be decided 
Was whether the Governor-General of India 
in Council wes authorised by the Indian 
Councils Act, 186r, to establish Courts 
having jurisdiction in India with power 
to decree the dissolution of the marriage 
of persons domiciled elsewhere, and 
whether the authority, if any, tkereby 
given was so exercised in tke enact: 
ment of the Indian , Divorce Act, 
1869. It was pointed out tkat so 
far from its having beeu recognised in 
1301 that divorce jurisdiction need not 
be based on domici], the law of nations 
with regard to the power of communities 
to d:al with the status of marriage be- 
tween strangers resident. amoig them had 
lone been declared by jurists to be tlat 
afterwards laid down in Le Mesurier’ v. 
Le Mesurier (7), In Warrender v. Warrender 
(8) Lord Brougham had said with the 
assent of Lord Lyndhurst that the partics 
to the mafriage contract must be deen- 
ed to enter into it with reference to their 
own domicile and laws and that juris- 
diction “must depend . on domicile, 
These pronouncements seemed to -be 
material in the inquiry- whether 
upon the true construction of the 
Imperial Statute of 1861 power -was. there- 
by canferred upon the Governor-General 
of India in Council to legislate for : British 
subjects merely . resident .in India 
so as to affect their .status as. to 
matriage in the country of their domicile, 
Accordingly the learned President decided 
that section’ 22 of tbe Indian Councils 
Act could not .be deemed to` warrant 
the making of laws by the Indian 
Government to interfere with the status 
of subjects of the Crown not domiciled 
in India.. As between two possible 
constructions, that which was con- 
formable to international Jaw as de 
elared in English ‘Tribunals was to: be 


(7) (1895) A. C. 517; 64 L. J. P. C. 975; 72 I. 
T. 8735 11 R., 527. . f 

(8) (1835) 2 CI. & F. 488; 9 Bligh (N...) 89; 
37 R. R. 138; 6 B. R: 1239; ; 
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preferred to. that which would 
Infringement of the rights 
communities, 

With the very greatest respect it 
might to said that for the purpose of 
the decision in Keyes v. Keyes (4) it was 
Only necessary tc discuss the question 
whether extra-territorial effect could be 
giver to the decree of the Chief Court 
of the Punjab, but: in the present case 
it must be taken as granted that if we 
confirm the dectee of the District Judge 
it will have no validity in England, so 
we have to decide whether we have 
jurisdiction. to confirm a decree which 
will only be valid in India, and on that 
question the judgment in Keyes v. Keyes 
(4) has to'be carefully considered. "There 
are three courses Open to us. 


involve 
of other 


We may follow the decision in Keyes v. 
Keyes (4) that the Indian Legislature has 
no power to give the Courts jurisdiction 
to.grant decrees for dissolution of marriage 
ito -non-domiciled parties; or 

we may hold that th» Indian Legislature 
. has the power and has not exerc'sed it; 
or 

we may hold that the Indian Legis- 
ee has the power and has exercised 
it, a 

. Tam mt prepared to differ from the 
„decision in Keyes.v. Keyes (4), for the argu- 
ment that jurisdiction in matrimonial 
causes was based on.a so-called matrimo- 
nial domicile when the Indian Councils act 
was. possed in. 1861. can hardly be said to 
be grounded on fact. Niboyet v. Niboyet 
(9g) which forms its chief support was 
decided in 1878, and as was pointed out 
in LeMesurler v. LeMesurier (7) it could 
not,be sild, that at any time the doctrine 
was completely estiblished so that we could 
sa ely say thatthe Indian Councils Act 
was passedon the understanding that it 
Was a pitt of international law. I: do 
not deny that there is considerable force 
in the arzument.that thereis nothing in 
the Indian Councits Act itself to impel us 
to construe it in the restricted manner for 
-which ‘Mr. Biunin» has contended, In 


} 


(o) (1879) 4 P. D. 1; 48 Y. J. P. 1; 39 I T5 
"M W. Ri203. * J d l 
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Empressv. Burah (10) their Lordships said 
(page 193) :— . ; 

“The Indian Legislature has powers ex- 
pressly limited by the Act of the Imperial 
Parliament which created it, and it can, 


of course, do nothing beyond the limits 


which circumscribe these powers. But, 
when acting within those limits, it is not 
in any sense an agent ot delegate of the 
Imperial! Parliament, but has, anl was ine 


tended to have, plenary powers of legislation, 


as large, and of the same nature, as those 
of Parliament itself. The established Courts 
of Justice, when a question arises whether 
th» prescribed limits have been exceeded, 
must of necessity determine that question; 
and theonly way in which they can pro- 
perly do so, is by looking to the terms 
of the instrument by which, affirmatively, 
th» legislative powers were created, and 
by which, negatively, they are restricted. 
Tf what bas been dore is le'islation, 
within the general scope of the affirma- 
tive words wh'ch give the power, and 
if it violates no express cordition or Te- 
striction by which that power is limited— 
it is not jor any Court of Justice to 
inquire further, ot to enlarge constructivel 

those conditions and restrictions.” 


It may be said, therefore,that unless we 
can read into the Indian Councils Act an 
express provision prohibiting tbe Indian 
Tezislature from giving the Indian Courts 
of Justice powersto divorce non-domiciled 
parties, an Act of the Indian Legislature 


.giving such powers would not be wira 


vires. "m 

Apart, however, from the undesirability 
of a conflict of judicial opinion between the 
Indian and Eaglish Courts on the question 
0" the construction of an Imperial Statute, 


the discussion may be said to be purely 


academical, if m; view is correct that 
the Indian Divorce Act does rot confer 
jurisdiction on the Coutts to dissolve the 
marriages of non-do:niciled parties, sirce 
the Legislature would rot be likely in 
the future to suggest the amendment of 
the Act so asto enable the Covrts to 


(10) 51. A. 178; 4 C. 172; 3C.0.R. 19733 
Sar, P. C. J. 834; 3 Suth. P. C. J. 556; 2 Ind, 
Jur. 618; 2 Shome L. R 63; 2 Ind. Dec, (N, 8.) 
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grant decrees for divorce which, would only 
be valid in Indie. 


The argument thatthe Legislature in- 
tentionally made residence the ‘test of 
jurisdiction and not domicile, must also in- 
clude the proposition that the Legislature 
omitted or declined to recognize that "in 
matrimonial cases which involved dealing 
with the status of the parties the Courts 
follow the ptinciples of international ‘law 
unlessthey are expressly excluded by the 
‘Municipal Law. In Jogendra Nath Banerjee 
v. Elizabeth Banerjee (11) Jerkins, J., said 
that residence and not domicil had been 
made the test of jurisdiction, but apart 
from the fact that in thet case there was 
no question with.regard to the domicil of 
the parties, I doubt very much whether 
the argument is sound that because the 
Court can only give relieí to a petitioner 
who isresident in India the question of 
domicil may be disregarded altogether, 
Relief not involving the status" of the 
parties may be granted under the Act 
if the Coadition of residence is satisfied 
but that is in accordance with the princi- 
ples and tules of the Ecclesiastical Courts 
which by Section 22 ol’ 20 & 21 Vic. c, 
85 were to be acted upon by the Matri. 
, monial Court in all suits and proceedings 
other than proceedings for the dissolution 
of marriage. The question whetler the 
Court of Divorce in England had jurisdic- 
tion to entertain a suit for judicial separa- 
tion where the husband was domiciled in 
Australia and the act of cruelty alleged 
was said to haye been committed in 
Italy was very fully considered in Armytage 
v. Armytage (5), 
ed that the test of domicile was not 
applicable as in a suit for dissolution of 
marriage andthat the Ecclesiastical Courts 
would have given her relief when she 
and her husband were both residing in 
England in the circumstances proved. The 
respondent contended that no relief would 
have been given becausethe parties were 
not domiciledin England and no act of 
cruelty had been proved within the jurisdic- 
tion. Gorell Barnes, J., said iu conclusion 
st.Page 197: 


(FI) 3 C. W: NS. ase, 
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"It-may, I think, be safely laid down 


‘that the Escles‘asticeal Courts would for- 


merly, and th's Court will now, interfere - 
to protect a wife against the cruelty of 
her husband, both being within the juris- 
diction, when the necessities of the case 
require such intervention.” 


The atgument that the Indian Divorce 
Act has made residence and not domicil 
the test of jurisdiction may best be refuted 
by referring tothe following Tassage jn 
the judgment of the Privy Council in Le 
Mesurier v. Le Mesurier (7) when dealing 


‘with the decision in Niboyet v. Niboyet (9) 


(page 531.) 


“Poc main reason assigned for their 
decision by the learned Judges ot the 
Majority was, that, before the Act of 1857 
became law, the petitioner would have 
been entitled to sue her husbond in fhe 
B'shop's Court, although he. was not 
domiciled in Englend, and to ask either 
for restitution of conjugal rights, or for a 
divorce a mensa ef thoro,and in- either case 
for proper alimony; and corsequenty tkat; | 
after the Act of 1857 was passed, jurisdic- . 
tion in divorce might be exercised in the 
Same citcumstarces, There’ appears fo 
their Lordships to be an obvious fallecy 
in that reasoning. It is sot doubtfrl 
that there may be residence without 
domicile, sufficient to-sustain a suit for 
restitution of conjugal rights, for separa- 
tiou, or for aliment ; but it does not 
follow thet such residence must also give 
jurisdiction to dissolve tbe marriage. "Their 
Lotdships cannot construe section 27 of 
the Act of 1857 as giving the English Court 
divorce jurisdi tion in all cases where any 
other matrimonial suit would previously 
have been entertained in the Bishop’s 
Court’, 


It must follow that the Indian Courts . 
have not a more extended jurisdiction : 
than the English Courts, Undoubtedly. a 
country by its Municipal Law may ` lay 
down its own tés's for creating jurisdic- 
tion within its own boundaries. even in 
cases where the status of. the parties ‘is 
involved, ‘heir Lordships in Le Mesurier 
v. Le Masurter (7), when dealing with 
the question of matrimonial domicil, sad 
(page"537) i= mE 


.. tions ideatica! with those 
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“It is a circumstance “not undeserv- 
ing of notice that the learned Judges, 
whether English or Scottish, who have 
expressed judicial Opinions in favour of 
a matrimonial domicii, have als íained 
from reference to those treatises on in- 
. ternational law which are generally re- 
garded as authoritative, in the absence 
of any Municipal Law." 

And that it would be competent for 
Municipa] Lew to create jurisdiction valid 
- within t's own boundaris is clear from 
the following passage’ in the judgment 
at page 527 :— 2 
"ln order to sustain the competency 
of the present suit it is necessary for 
the appellant to show that the jurisdic- 
tioa assumed by the District Judge of 
Motara was derived, eithér from son:e reccg- 
nised principle of the gencral law of nations, 
or froin some domestic rule of the 
Roman-Datch Taw. If either of these 
points were established, the jurisdiction 
of the District Courl would be placed 
beyond «uestioa ; but the effect of its 
dectee divorcing the spouses would not 
in eich case be the same. When the 
jurisdiction of the Court is exercised ac- 
cording to the rules of international law, 
as in ibecase where the parties have 
their domicil.within its forwm,its decree 
dissolving their | 
respected by the ‘Tribunals 
civilized country,” 

But with regard to the dissolution of 
marriage the provisions of the Indian 
Divorce Act are with a few varia- 
of 21 & 22 
Vic. c. 85. Under section 27 of that Act 
any husband may petition for dissolution 
of his marriage, etc., but it may be taken 
now as settled that the Court in con- 
sidering sich a petition will follow the 
principles of international law whatever 
doubts may have been felt on ihe ques- 
tion until the dec’sion in Le Mesurter v. 
Le Mesurier (7). As the Ijsjislature has 
not -directly given to the Indian Courts 
-the power to dissolve marriages between 
non-domiciled .parties, I do not think it 
is open to us to hold that we have the 
‘power by implication, even if I thought 
that the argument that residence has been 
made the test of jurisdiction was a sound 
one, l am prepared to go further and 
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hold that section 7 of ‘the Indian. Divorce 


Act set out above directly excludes the 


‘idea that the Act gives jurisdiction to 


decree divorce ia the case of non-domi- 
ciled perties, Professor Dicey in the 
second edition of his Conflict of Laws, 
considered that such a construction ôf 
Sections 2 and 7 would be forced cn 
two considetalions. Residence wes design- 
ell made the basis of divorce jurisdic- 
tion in India, rezardless of domici], end 
the Indian Courts exercised jurisdiction 
on that basis, The second consideration 
merely begs the question, the first is also 
osen to that defect, unless it cculd be 
said that it was intended fo recognise 
the doctrine of matrimonial domicil. 
Considering that nearly- all Erglish men 
in India were non-domiciled, ard that it 
miy have been intended by the Act to 
provide them with a forum for deciding 
their matrimonial disputes, it is quite 
possible that the Legislature thought tht 
they were giving eficct to such an in- 
tention, and were not enacting divorce 
lezislation for the domiciled community 
only. But granting thet was the inten- 
tion, and admitting that for fifty years 
it was considered that effect had been 
given to that intention by the Act the 
fact remains that we have to construe 
the Act as it stands now free from all 
such mattets of prejudice. To my mind 
the same considerations on which it was 
Leld that the Indian Courts cannot grant 
divorces to non- domiciled parties which 
will be treated as valid in England must 
operate on the validity of such divorce 
in India. I can see no difference in terms 
between ‘the provisions of the Indian 
Divorce Act and the Matrimonial Causes 
Act, cettainly no difference which gives 
the Indian Courts @ wider jurisdiction. 
After the decisonin Keyes v, Keyes (4) 
Statute 11 & 17 Geo. V, c. I8 was pass- 
ed, whereby any decree granted under 
the Act o: the Indian Legislature known 
as the Indian Divorce Act, 1869, and 
confitired of made absolute under the 
provisions ot thet Act for the dissotltion 
of a marriage the parties to which were 
at the time of the commencement of 
the proceedings domiciled in the United 
Kingdom, and any ofder made by the 
Courts in relation to any such decree 


660 
WILKINSON V; WILKINSON. 


Shall, if the proceedings were commenced 
before the passb.g of tke Act, be as 
valid and be deemed always to have been 
as valid in all respects as though the 
parties to the marriage had been domi- 
ciled in India. But the powerto grant 
divotces in such cases in the future was 
withheld. 

In my opinion, therefore, the District 
"Court of Poona had no jurisdiction to 
passa decteefor dissolution of marriage in 
this case. d 

But it is also necessary fo consider 
the question offact, wbether it wes proved 
that the respondent had committed 


adultery with the co respondent. Disre-- 


garding the allegation that adultery had 
been committed at Poona, there can be 


no doubt that a cettain relationship exist- 
ed between the respondent and the co-. 


respondent before the former came to 
Bombay on the 22nd August. It also 
seems clear that she was not turned 
out of the house by the petitioner but 
left of her Own accord wiih Captain 
D'Arcy. But I donot thinkthe evidence 
discloses facts which must lead the Court 
to the inevitable presuniption that adul- 
tery was committed that night, 
Undoubtedly Captain D’Arcy accom- 
panied Mrs, Wilkirson to the, Apollo 
Hotel, but there is no eviderce that he 
occupied the same room or even stopped 
the night in the Hotel. He was living 
at thet timé with Mr. Gove in Byculla. 
Mrs. Wilkinson said ''Captain D arcy and 
the Manager took me to tke door of the 
room, said” ‘Good night’ and went away. 
The Manager was an Englishman, Captain 
D'arcy behaved sll along asa friend." 
None of the Hotel staff were called as 
witnesses ard it seems to have been 
suggested to the Court that the Manager 
was dead, although @sa matter cf feet 
“he had been summoned to appear onthe 
ath June and had written to the Jrdge 
to say that the Rs. 10 sent for expenses 
were insufficient. He has now filed an 
affidavit corroborating the 'petitioner's 
statement that Captain D'arcy did not 
go into Mrs. Wilkinson’s room and did 
not stop the night at the Hotel, The 
Judge must. have been told that the 
Manager was dead and that is stated as 
a fact in the judgment, This casts little 
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ctedit on the conduct of the petitioner’s 
case. The statement of the pet:tiorer 
regarding his observations when he went . 
to the room next day and thefact that 
Captain D'Arcy wesfourd to be in pos- 
session of the key of reom are not 
sufficient in my opinion to fovnd- a pre- 
sumption that the respondert and the 
co-respondent spent the night together in 
thit room. There is ro cvidence, there- 
fore, on which the Court is entitled to 
presume that adultery was comnittcd-in 
Bombay. ' 

' But undoubtedly the respondent after 
her return to Poona wrote a letter to 
the petitioner on the rst September which 
affords a strange contrast to the affcc- 
tionate letter she wrote to him on the 
25th August. She began, "I wish to 
inform you for good and all that I shall 
never live with you again as your wifeand 
the sooner we are separated or divorced 
the better for vs both '" and continued 
"my life with you is misery ‘to myself 
and must necessarily be so to you, when 
you know I cannot even like you and 
I can only see one thing to do, 93,, 
‘Divorce me’ which eventually must 
come," It has keen argued that the 
latter sentence could only mean one cf 
two things, either that the respondent had 
already afforded the petitioner grounds 
for divorce orintended to do so. But it 
does not necessarily fo'low that the: te-, 
sponuent had been guilty of adultery or 
intended to commit adultery ; she may 
wel have thought that the mere fact of 
her going off with the co-respondent would : 
be sufficient evidence. On the 2nd Sep- 
tember the respondent left Poona with her 


. children and went to stopat the Hamil- 


ton Hotel at Lonavla. The co-respcndent 
joined her there on the 6th. The responc- 
ent’s mother came on the 7th and left 
again with the cbildren. The respondent 
and co-tespondent left on ‘the 8th. As 
the petition was filed on the 7th nothing 
was said therein «bout the visit to 
Lonavia as though the petitioner: had 
beard from his father-in-law that his wife 
had left Poona he did not know where 
shehad gone. No amendu.ent to the peti- 
tion was askcd for. No particulars: of 
the alleged acts of adultery were asked 
for or furnished, and there is nothirg on 
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the record to show how. evidence as to 
an alleged act of - adultery committed 
after the petition was filed and nowhere 
referred to in the proceedings was admitt-- 
ed, The case was very badly conducted 
throughout and it does not appear 
whether the respondent had any notice 
that adultery at Lonavia was alleged 
` until towards the close of the petitioner’s 


evidence. The - co-respondent was at 
Columbo and was unable to be 
present at the first hearing on 


the 7th June, and though on’ the oth 
June the hearing was adjourned till 
the 28th June to procure the evidence of 
the Manager of the Hotelat Lonavia, the 
cO-respondent has said he could not leave 
Columbo owing to his duties as Starter of 
the Ceylon Turf Club. The Manager of 
the Hotel said that Mrs, Wilkinson arriv- 
ed on the 2ndSeptember with two children. 
On the 6th of September Captain D'Arcy 
arrived about 11 A. x. At first he was 
assigned No. 2 bed-room, but wanting a 
larg» one he was moved to No. 4, the bath- 
room doof of wh'ch faced the front door 
of room No. 5 which was occupied by 
Mrs. Wilkinson. An old lady came to see 
Mrs, Wilkinson on the 5th and again 
on the 7th when she took the children 
away. Mrs. Wilkinson srd Captain 
D'Arcy left on the 5th. ‘There was a 
lady visitor in the room next to Mrs, 
Wilkinson. 

In her examination the respondent said 
she went to Lonavla on the znd Septem- 
ber because she was afraid of her father 
and husband. She said nothing about the 
co-respondent's visit. In cross-examina- 
tion she said: ''I did not inform Captain 
D'Arcy that I was going to Lonavla, I 
wrote to him from Tonayla to come 
there: He came on the 6th and left the 
same night for Poona at Io P, m., and 
returned to the Hotelat mid-night onthe 
7th and leftin the morning of the 8th 
with me. ‘The learned Judge was of 
opinion that these facts which were not 
dispute] taken in conjunction with the 
respondent’s letter of the Ist Sebtember 
were conclusive evidence of adultery. Now 
if the case had been undefended it might 
have been -urged that the respondent must 
have intended, at any rate, to create 
evidence from which the Court would be 
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entitled to presume that adultery had been 
committed, But I doubt very: much 
whether a Judgein England would direct 
a Jury that on evidence, such 4s we have 
in this case, the presumption was inevit- 
able. The case of Grant v, Grant (12) to 
which the learned Judge refers is an 
authority for saying that the mere fact 
thit two people of Opposite sexes are to- 
gether under the same roof is not sufti- 
cient.- From the reports of divorce cases, 
as far as I know, it has always been con- 
sidered that there must be some evidence 
that they occupied the same room, ‘Un- 
doubtedly adultery may have been com- 
mitted in this case, but it is just as 
possible thatthe respondent, though che 
must have known she was compromising 
herself and may even have intended the 
worst to be believed, had no desire to 
enter into sexual relationship with the 
co-respondent, until she could marry him, 
Thereafter when she had time to consider 
ihe situation she does rot seem to have 
been prepared to be relegated to tke 
status of a divorced wife, and solose tke 
ripht to thecustody of her children, with- 
out a contest, with the result that in her 
written statement while denying that 
adultery ‘was committed she asked: for a 
judicial separation, < 
In thesecircumstences ny opinionis that 
the petitioner has failedto prove factsf rcm 
which the Court would te justifiedin holding 
thatadultery wescommitted at Loravia. 
As my leanred brothersare ota cog- 
trary opinion there will be a decree for 
judicial separation, the questions relatirg 
to alimony and the custody ofthe child- 
ren to be determined by the District 
Judge. The costs of respondent No. I 
must be paid in the first instance Ly the 
patitioner but he will be entitled to recover 
those costs and his own from respondent 
No. 2. 4 
Marten, J.—This is a husband's petition 
for divorceon the ground of his wife's 
adultery with the-co-respondent. The wife 
in her answer has prayed fOr a judicial 
Separation On the ground of her husband's 
eruelty. The learned ria] Judge fcund in 
favour of the husband on all points, and 
the decree for dissolution of the marriage 
which he has passed is now before us 


(12) (1839) 2 Curt, 16 et p. 57r 163 E. R. 322, 
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for confirmation under section 17 of the 
. Indian Divorce Act, 1865. 

The two main points before us are (1) 
-whether the wife committed adultery with 
the co-respondent, and (2) if so, whether 
the Court has jurisdiction to grant a divorce, 
as opposed to a judicial separation, 
. should it be the fact that the matrimOnial 
donicil was Enelish. The defences of 
cruelty and condonation were not persisted 
in before us, and itis clear that they were 
rightly deci ded in favour of the husband. 

On the first main point, the detailed 
judgment of the learned Trial Judge 
relieves me from the necessity of dealing 
with the facts elaborately, It will be 
seen that the main events in I921 are 
confined to three stages, viz. (1) the events 
et Poona~from the r3th to the alist 
August; (2) the events st, Bombay. on 
‘the 231d and 24th August; and (3) the 
events at Lonavla from the 2nd to the 
8th September, There is an important 
cortespondence, and in particu'ar a letter, 
Exhibit 46, written on the Ist September 
jrom.the wife to the husband, intimating 
her intention to separate and suggestirg a 
divorce.- 

With rezard to the first stage, itis com- 
mon groind that there wes a sericus 
quarrel between the husband and wife at 
Poona with reference to the co-respond- 
eit. The wife was then staying in her 
porent's house, where the c0-respondent 
was a boarder. Incriminating letters are 
2llezed to have been found, which have 
since bean destroyed. T'urther, it is alleg- 
el that the wife admitted misconduct, 
and that the co-respondent admitted he 
loved the w.fe. ‘This latter incident was 
at a ‘later date than the wife’s letter, 
Exhibit 4r of the roth August, in which 
she asks to ba forgiven the past, and 
would try and bezin a new life. Theletter 
may, therefore, refer only to her runn’ng 
into debt. Bethat as it may, it is clear 
-that the hisband got rooms for his wife 
and children at Bombay, and took her 
away from Poona on the 22nd August, 
and she admits that she then promised 
not to have anything more to do with the 
co-respondent. 

-The second stage, viz, the events at 
Bombay, are to my mind extremely im- 

pottant, It iseemmon ground that on 
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the 23rd August about 2-30 P.M, the 
wife left these rooms jn a taxi with all 
her luggage end in company with the 
co-Tespondent, ard that it was rot till 
the next day thal her wherebcuts were 
discovered, when she was taken teck to 
Poona by her lather, wko hed in the 


meanwhile been felegrephed for by tke... 


husbard. Now here I quite agree with 
the learned Trial Judge wlenke seys in 
paragraph 14 of his judgment that “the 
important question is, which of the two 
conflicting versions Is tobe believed. Did 
the wife co away of herfree will, ot was 
she turned out by her husband ?'" Alfter 
weighirg carefully tke eviderce on this 
point, I am satisfied that the learned 
Judge came to the correct conclusion, viz, 
that the wife went away of her own free 
will, and that she did so despite all 
efforts to stcp her, and because, as Mrs, 
Parish says, she was going where her 
affections were. 

It is common ground that the wife 
spent the rest of the day upto midnight 
in the company of the co-respondent, 
though not necessarily exclusively so, 
She first went with him to the bungalow 
cf Mr. Gove where apparently the co- 
respondent was then living in a “ chum- 
mery.” In the evening they wert to a 
theatie. About midnight she was escorted 
back to the Apollo Hotel where the 
co-respondent had obtained a room for 
her. It is not suggested that the co- 
respondent had a room at that Hotel. 
But it is significant that next day, the 
«4th, the wife admitted that Le was in 
possession. of the key of her room, Some 
of her clothes were apparently at the 
Hotel, and some at Mr. Gove's bunga- 
low. l 

On the 24th August the wife was 
traced to Mr. Gove’s burgalow by her 
father ard husbard, ard when thes found 
her there with the co- respcrdert late 
in the afternoon, they proceeded to 
assault the co-respondent and to take 
the wife away. They accordingly returned 
to Pozna, and the evideice is that her 
father effected a reconciliation between 
the wife and her husband, ard that both 
decided to make a newstart. The wife's 
letter, Exhibit 45, of tke 27th Avgrvst, exd 
Exhibits 51, 52, 
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and 53 of 29th, 31st August and rst Sepe 


tember are quite consistent with that, 

But then -on ‘the rst September 
the wife wrote the important letter 
Exhibit 46. Init she says "I wish to 
inform you for ‘Good and all’ that I shall 
never live wth you again as your wife and 
. the sooner we are separated ot divorced the 
better for tts both. I dislike you more 
than I can possibly desctibe...I can only 
see one thing to do, viz, ‘divorce me,’ 
which ‘eventually must come..Do not 
think for. one minute I have only just 
decided, because it: is not true and I 
made up my mind long long ago. If in 
the future you interfere in any way 
whatever.in my doings'Beware' as things 
will pot be. so peaceful ‘on. the ` next 
occasion. You have your recourse viz, 
the law. Do not correspond in futvre 
with me or ask to see me, but only 
through my Solicitors..I also wish to 
impress On yon that Iam perfectly in 
my right senses, as you have inferred at 
different times ‘I could not be’, And this 
is my final decision’? That letter she 


Sent by registered postto her husband, 


and she sent a copy to her Solicitors. 
The next day, viz, the 2nd September: 
the wife left her parent's house secretly 
with the two children and went to 
Hamilton'S Hotel lonavla, There she 
wrote to the co-respondent to join her, 


and he came on the 6th and left with 


her on the 8th September, ‘The - parties 
there  occtpiel adjoining rooms, viz, 
rooms Nos. 4 and 5, It is in evidencethat the 
room No. 2 which was originally alloted 
to the co-tespondent was further off, and 
that he was shifted to room No. 4 at 
his own request, On the 7th Septem- 
ber the husband signed his petition; The 
learned Judge is, I think, in error. in 
stiting in paragraph 24 that the husband 
had previoüsly been to Lonavla and seen 


the visitors’ book, As I read his evi- 


dence at paragraph ro he did not know where 
- his wife was until the morning after 
“Mrs. Mikhen had brought ihe children 
away trom Lonavla, That would be the 
8th September, for the Hotel-keeper says 
the childeren were taken away on the 
7th. His petition for the custody of the 
children .was presented on the 8th Septem- 
ber. An interim order was made on the 
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oth September, which was stbsequently 
varied on the 20th October 1921. 

On those main facts and on the re- 
maining details in the case. I have come 
to the conclusion (1) that the wife had 
formed a guilty affection for the co- 
respondent and he for her; (2) that there 
were ample opportunities for gratifying 
their improper affectiona; and (3) that 
the true inference on the evidence is 
that the parties committed adultery. 

One main objection raised before ts on 
behalf of the wife was that adultery at 
Lonavla was not pleaded, and’ that ac- 
cordingly the Lonavla incidents should 
be. disregarded. Effective criticisms may 
no:doubt be passed on the pleadings, 
and to some extent on the courte of 
the trial But if the figuresof the taxed 
bill of costs Mentioned at the end of 
the judgment are looked at, they will, 
I think, afford some clue as to the pro- 
fessional standard that might reasonably 
be expected. This is not a case on the 
Original Side, where the piesiding Jvdge 
has the advantage of the assistance of 
Advocates and Attorneys, Be that as it 
may, paragraph 7 of the petition pleaded 
adultery in wide and vague terms, viz., that 
while the husband was employed in 
with 
the co-respondent, "and on various oc- 
casions committed adultery with him.” 

Further at the trial the wife and the 
co-respondent apneared by separate 
Pleaders, and no objection was raised to 
the evidence -as to theevents at Lonavla. 
On the contrary the husband’s witnesses 
were cross-examined on these and other 
incidents. Further it would appear from 
the affidavit of the co-respondent dated 
the ist March 1923 and presented to rs, | 
that there was an adjournment of the suit 
from the oth June to 28th June in order 
to enable the husband to call the 
Manager ofthe Hotel at Lonavla, This is 
borne out by the dates given in the Court 
below for the respective depositions of 
witnesses Nos. 7 and 8 for the husband, 
and by the reference in paragraph 25 of the 
judgment to the non appearance of the 
co-1es:ondent although a long adjournment 
was given. = l » 

In my opinion, therefote, itis not now 
open to the wife and the co-respondent 
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to object to this evidence. If any such 
objection had been raised at the trial, no 
doubt the Judge would have granted leave 
to amend or to file a supplementary 
petition, seeing that the original petition 
was only sworn on the 7th September, 
and the wife and the co-respondent did 
not leave Lonavie till the 8th Septem- 
bar. But presumably the parties af the 
trial thought this unnecessary, having 
regard to the wide pleading arid the 
equally wide nature of Issue No. T. 
Nor do I attach any importance to the 
suggestion by Counsel for the co-respond- 
ent that although his Pleader may have 
told him that there wasan adjournment 
to the 28th June, he did not tell htm 
that it was for the purpose of calling 
further evidence as to the Lonevla nr 
cidents. 

Before us, Cottisel for the, co-respondent 
applied to have his evidence taken now. 
"But in my opinion the learned Triat 
Tudge gave him- all reasonable opportun:- 
ties for entering the  wiiness-box, and 
it is now too late. His excuse that Le 
was detained by his duties as Starter at 
the Colombo Races, I do not accept. At 
most he need only heve missed one day's 
racing, Viz., the Ist July, He does not 
say that-he even asked the local officials 
for the requisite leave. If he had, surely 
it would have been granted. His conduct, 
even if viewer, in the most favourable 
light, had gravely compr omised the honour 
of g married woman, to say nothing of 
his own. A gentleman would, therefore, 
at all costs return to protect het Foaovr 
an] his own, provided at any fate he 
could truthfully say that no misconduct 
had occurred, d 

Nor do I accept the suggestion of 
Counsel fot the wife ttat she merely 
sent for the co respondent at I onavla in 
order that he might intervene between 
her anl her father, and effect a recon- 
ciliation. As the father haa only assault- 
ed the co-respondent a foringht before, 
it is not likely that he would regard tbe 
co-respondent as a welcome negotiator. 
Vf she wanted to n?gotiate, ske could 
have done that through her mother, for 
it is not suggested that sbe was afraid 
oi her. On the contrary she wrole a 
lette? to her mether at Peena and it is 
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in évidence that her mothet or her aunt 
Mrs, Howard came to  LoHavla on tte 
51h and 7th Sentember and took away the 
two children on the latter cate. She has 
ceposed that she was anx ous to deny any 
admission of misconduct to her Solicitors 
in Bomba}. But how could any prudent - 
woran send for the very man in respect 
of whom such serious scandals had 
arisen, and allow kim to occupy an 
adjacent roomat a countty hotel fot the 
alleged object of discussing this 9d fission 
of misconduct. In considering her con- 
duct, it must De remembered that we ate 
dealing with a married woman of seven veers 
standing and a mother of two children 
ani who had finally decided to leave Ler’ 
hustand and had suggesteda divorce. Jn 
my opinion, therefore, the pióper infét- 
ence to draw from all the facts of the 
case is that the parties committed 
adultery at I,onavla. 

Then as regards the Bombay incidents, 
itis said that certain letters written by 
the wife's father were admitted in evi- 
dence on Counsel’s statement that the 
father would be called ss a witness for 
the husband, and that they have been 
improperly referred to by the learned. 
Judge. Lor the purposes of my judgment 
I eliminate those letters;I bave not even 
read tiem, and they have in no way 
influerced me. The fsther's opinion of 
the co-Tespondent is sufficiently indicated 
by the admitted fact that he assaulted 
him in Bombay at Mr. Gove’s brngalow. 

Next, it was said that the husband’s 
Counsel misled the Court by stating that 
the Hotel-keeper at Bombay was dead, 
and consequently could not be celled, As 
to that it would appear that some con- 
fusion has atisen between the Assistant 
Manager who died on the 7th of January 
1922, and the Manager who Js still alive. 
Further, the Manager stetes in Kis affidavit 
of 27th Tebruary 1923 that this Assistant 
Manager was not engaged by the Hotel 
till October 1921. Be that as it’ may, I 
do sot think it essential that the 
Maneger should now give evidence 
before us. The wile he: admitted 
that the co-respondent accompanied 
her to her room, so that co.trauicts the 
Manager’s statemert that the correspond- 
ent only stepped into his office and left 
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the -hotel as soon as the luggsge was 
removed from his office. Itis not essential 
for the husband’s case to prove that the 
patties committed adu'tery after mid- 
night that night in that particular room, 
when there were other opport: inities both 
earlier in the day and also on the next 
day. So One need not go into the hus- 
band's story as to what he found in his 
wife's ro.m in the Hotel, nor decide oa 
the other hand whether the Manager is 
accurate in stating that the husband 
only made inquiries in the office. But 
in passing I may notice that the wife 
towards the end of her evidence describ- 
ed the Manager as an Englishman, This 
description would more likely apply to 
the deceased Assistant Manager Mr. 
Ormand, than to the Manager Mr. Adel- 
hardi Rosverg who gives his nationality 
as Danish. 

It was. also objected that at the 
Solicitors’ office the wife did not admit 
misconduct. But the husband does not 
say she did so on that occasion. What 
he says is she was taxed there with n is- 
conduct b t did not admit it. The fact 
that all the three parties went off 
together to the Sclicitors may at first 
seem strange, whether they were innocent 
or guilty. But one desire of the husband 
may have been to gain tire, and so 
prevent his wife taking the: fatal step. 
This is borne out by the fact that he 
asked third parties, such as Mrs. Parish 
.9 intervene and stop his wife running 
away. Even at Bombay, it will be 
noted, that it was the wife who hada 
telephonic message se..t to the co-respond- 
ent on the 23rd August. This was the 
‘ very man cver which the trouble ‘had 
arisen a short while before at Poona, 
and: personally I do not accept her ex- 
planation that he was summoned in order 
to deny the allegations of misconduct at 
Poona. If so, "why should she pack 
up her luggage and go away with him 
in a taxi to an undisclosed  destina- 
tion. 

On a consideration then of all the 


circ. mstances I am of opinion that on 


the first main point the learned Trial 
Judge rightly decided that the wife had 
committed adultery with the co-respond- 
ent, 
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I now turn to the second main point in 
the case, viz., the question of jurisdiction. 
The want of jurisdiction was not pleaded, 
nor was any .issue raised upon it. On the 
contrary the wife made a cross-claim fcr 
a judicalseparation. But at the trial the 
pont was tfaised, thotgh I regret that it 
was not dealt with in the way which its 
great importance deserves. In the first 
place, no proper evidence was taken as to 
domicil, Before usboth the hustand and 
wife have putin affidavits on that pcint, 
and the husband appled fcr a remand to 
produce further evidence. It was admitted, 
however, that his domicil of origin was 
English, he having been Lorn in England of 
English parents and having lived there till 
he came out to India as an assistant inthe 
chemists’ firm of ‘Thomson and Tayler. 
Counsel also stated that cn that remand, if 
granted, he could not put the case hi gher 
than is containedin the husband's affidavit, 

It was not seriously suggested that the 


.husband had abandoned his domicil `of 


origin prior to hisreturn to India in 1921, 
The very fact that in 1920 he gave up his 
business appointment in India and ap- 
parently tried to make a living in Fnelard 
is alinost sufficient to necative that, despite 
his alleged purchase of return tickets. Mote- 
over in his evidence he states that he 
only 1eturned to India, because his wife in- 
s sted on his returning. It also appearsircm 
the learned Judge’s judgment of J uly 26th on 
theaprlication fcr custody of the children 
that the husband proposed, on the termi- 
nation of the present proceed? ngs, to send 
his children to his sisterin England. In 
my opinion, therefore, the husba nd's a fi- 
davitfalls far short of what is required 
to effect an abandnment of his domicil of 
odgin,and an acquisition of an Indian 
dumicil of choice. I am satisfied that the 
husband never intended to make pis 
permarent home in India. Consequently 
the case must be decided on the basis that 
the husbands and, therefore, the matrimoni- 
al domicil, was English. 

This then raises a most important ques- 
tioa, viz., whether this Court has juris- 
diction to dissolve a marrage, as opposed 
to granting a judicial separation, in cases 
where the parties are not domiciled in 
India. ‘That depends on two points, viz., 
(t) whether the Indian Divorce Act, 1869 
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purports to- confer that power upon the 
- Indian Coutts, and (2) if so, whether that 
Act ‘was within the Legislative powers 
‘conferred upon the Indian Tezislature by 
the Indian Councils Act, 1861 (24 & 25 
"Vic. c. 67). 

I wil:deal with these points in the 
above ofder, which is the order in which 
they were presented in argument to Sir 


Henry Duke in Keyes v. Keyes (4). ‘Khe’ 


learned ‘Trial Judge does not, however, 
appear to have considered the second 
point. He seems to have thought 
that the jurisdictioa was clear and 
‘depended on the Indian Divorce Act, 
1869, and that so longas that Act was in 
force, the Courts could not decline juris- 
diction, But that was not the ragio. 
decidendt in Keyes v. Keyes (4). What 
the learned President held there was that 
‘the Indian Divorce Act, 1869, was «lira 
` pires the Indian Legislature.as not being 
within the powers conferred on that Legis- 


lafure by the Indian Councils Act, 1861, : 


` But he cave no express decision as to the 
true construction of the Indian Divcrcee 
Act, 1869. . l 

Taking, then, the first point, the argu- 
ment egainst the jurisdiction cf this 
Court under the Indian Divorce’ Act, 1869, 
may be putin two alternative ways, ‘fhe 
first is thit, having regard to section 7 
- the word “reside” in section 2 should be 
construed as equivalent to ‘‘domiciled,’’ 
seeing that, according to the principles 
now accepted in Ingland, domicil alore 
can’ confer jurisdiction in divorce. ‘That 
wasthe argument presented to the learred 
President by the Attorney-General in 
Keyesv. Keyes (4). Yor reasons which I 
wil statelater, I do mot accept that 
atgument. It 1s sufficient to state here 
‘that if it were accepted, it would prevent 
this Court from exercising its Jurisdiction 
to grant decrees forjudiciel separation on 
the ground of cruelty or other adequate 
“reason, in cases where the parties are 
resideat, though vot domiciled, within the 
jurisdiction. Tunis jurisdiction over resi- 
dents, with reference to jud‘cial separa- 


tion as opposed to decrees for dissolution 


of the marriage itself, is now well-recog- 
nised by the English Courts asa -principle 
of private international law (see Le 
Mesurier v. Le- Mesurier (7) and Armytage 
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v, Armylage (5) and a similar jurisdiction 
has been exercised by this Ccurt or its 
predecessor the Supreme Court for a 
hundred years. See Supreme Court Chart- 
“er 1823, clause 42. ; 

The alternative argument is that assum. 
ine the word “reside” in section 2 means 
what it says, viz., reside and not domicil- 
ed, even then the dominating words of 
Clause 7 and ‘the general principes of 
private international law compel this Court 
to givea limited construction to theIndian 
Divorce Act, despite its wide wording, in 
just the same way as the Inglish Courts 
have eventually limited the even wider 
wording of the Matrimonial Causes Act.: 
1857. 

To apprec'ate this argument, ore must, 
I think, make some erquiry into the his- 
tory of divorce legislation in England, and 
as faras practicable put oneself in the 
position of the English and Indian Legisla- 
tors, who framed the Matrimonial Causes 
Act, 1857, the Indian Counci's Act, 1861, 
the Indian High Covrts Act, 1861, and. 
the Indian Divorce Act, 1869. It is 
vital to remember that up to 1857 there 
was no jutisdict/ion in England for any 
Court to dis.otve a marriage. A special 
Act of Parliament alone cou!d effect that, 
]n 1857 a new Court called the Court for 
Divorce and Matrimonie] Causes was found- 
ed by tbe Matrimorial Causes Act, 1857. 
And in 1873 this new Court becam past 
of the Probate, Divorce and Admrralty 
Division of the Hich Court as established 
by tre Judicature Act, 1873 (see section 16). 
But up to 1657 the Ecclesiastical Couits 
alone had any “jufisd’ction in matters 
matrimonial, and they cculd only grant 
a divorce a mensa ea thero,. which is . 
the equivalent of the mcdern decree for 
judicial separation. Further, tre Ecclesias- 
tical Courts rested their jurisdiction on 
the residence of the porites, and rot on 
their dom‘cil. "Thus in Niboyet v. Niboyet 
(9) James, I. J, said as follows (pages 
4 & 5):— 

"Can there be any doubt that before 
the English Act cf Parliament transfeir- 
ing the jurisdiction in matrimon'/al causes, 
from the church and ber Courts to tke 
soveregnand her Court, the injured wife - 
could have cited ihe adulterous husband 
be‘ore the bishop, and have asked either 
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divorce a mensa el thoro, and in either case 
for proper alimony? ‘he jurisiction of the 


Court Christian was a iutisdiclion Over: 


Christians, who, in theory, by virtue of 
their baptism, became members of the one 
Catholic and Apostol'e Church. The Church 
and its jurisdiction had nothing to do with 
the original nationality or acquired domicile 
o: the parties, using the word dom'cie in 
the sense of the secular dom cile, viz., the 
domicile affecting the secular rights, obliga- 
tions, and status of the party. Residence, 
as ds inct from casual presence on a visit 
or in itinere, no doubt was an important 
element; but that res dence had no con- 
nection with, and little enolozy to, that 
wlich we now understand when we en- 
dsavour to solve, whathas been found so 
often very difficult of solution, tbe ques- 
tion of a person's domicile. If a French- 
msn came to reside in an English 
parish his soul was one of tle souls the 
cate of which was the dutyof the parish 
priest, and he would be liable for any 
ercles'astical offence to be dealt with by 
the ordinary, pro salue atime... And 
although the laws of the state sometimes 
interfered by way of coercion, regulation, 
or prohibition, with the Courts Christian, 
the latter acted propria vigore, and they 
administered their own law, not the lew 
o! the state, and they adt nistered it in 
their own name and notin the nome of 
the soverei2n. ‘I'he language of the Act 
creating the existing Court strikingly 
ilistretes this, when itenacts that all 
- jarisdiction vested in or exercised by any 
Ecclesiast’cal Court or person in England, 
etc., shall belong to ani be vested in Her 
Majesty. It was not previously vested in 
her, although she had appellate jurisdiction 
as Supreme Ecclesiastical Judge ” 

According ly when the English Leg'slature 
by the Act of 1857 founded the new 
Court, two separate jurisdictions were 
conferred on it, viz,, the old ecclesiastical 
jurisdiction of divorcea mensa el thoro. or 
judicial separation as it was thencefor- 
. watd to be called, and the new statutory 
jurisdiction of divorce a vinculo. But the 
1857; Act gave th'snew jurisdiction in 
the widest tetms. Section 27 runs:— 

“Tt shall ba lawful forany husband to 
present a pet tion to the Said Coutt,. pray: 
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ing that his marriage may be dissolved, on 
the ground that his wiie has since the 
celebration -tkereof been guilty of 
adultery.." 

As.regards this new jurisd’ction the only 
express limitation to be fourd in the 
Act is the pieambie which states that. 

"It isexpedient to amend the law 're- 
lating to divorce, and 10 constitute a Court 
‘with exclusive jvrisdictiin in  matteis 
matelimonialin England, and with authority 
in certain cases to decree the dissolution 
of a marriage,” i 

As regards the old jurisdiction, section 
22 rüns:-—- 

“In all suits and proceedings, cther 
than proceeaings io disso'veany nurriage, 
the said Court skall [10ceed and act and 
give relief on ptinciples and rules which 
in the opinion of the said Court shall be 
as neatly as may be comformable to the 
principles and.ru'es on which the Ecclesi- 
astica] Courts. Fave heretofore acted and 
given relief, but subject to the provisions 
herein contained and to the rules and - 
orders under this Act.” 


In effect, there'ore, the Legislature was 
not prepared to lay cown any very clear 
guiding principles on the quvesticn of 
jurisdiction, but left it to tke Courts to 
say how the Act should be construed and 
applied in practice. As to this, tkere 
were at Jesst three possible but different 
views, viz, (i) to meke domicile the test 
both for divorces and judicial sepa ratiors, 
ot (2) to make resider.ce the test for both, 
or 6 to make domicile the test for divorce, 
and residence the test for judicial separa- 
tions, But it took the English Courts 
some forty or fifty years to decice which 
of these views was the córrect one, The 
first view wasthat adopted ini1828bv Lerd 
Esher in Niboye v. Niboyet (9). The 
second view was that adopted by the 
majority of the Judges in Niboyet v, 
Niboyet (9), viz., Lords Justices James and 
Cotton. And as that was a considered 
decision of the Court of Appeal, it must 
be taken to be thethen prevailing view 
of the Jaw. Substantially it wasto the 
same effect as Brodie v. Brodit (13) 


(13) í[1861) 2 Sw. & Tr. 259; 30 L. J. Mat; 
185; 4 L. T, 307: 9 W. R. 815 1649 E, R. 995. 
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decided by the Fal! Court in 1661. ‘The 
third view was that laid down in 1895 
by the Privy Council in Le Mesurier v, 
Le Mesurier (7), and subsequently adopt- 
ed in 1898 by Lord Gorell in Armytage 
v, Armytage (5), and in 1906 by the Court 
of Appeal in Bater v. Baler (14). And 
this third view may now be said to re- 
present the true principles of English Law 


on this allimportant question of jurisd'c- 


tion. 
What course then was open fo the 
Indian Legislature in 1869? It had to 


legislate not only for Englishmen but also 
for Scotsmen and Irishmen, the laws of 
whose countrieson the subject of divorce 
differed from those of England, It al- 
most must have felt some uncertainty 
as tO whet view the English Courts 
would eventually take on the questions 
of domicileand residence, But, this much 
is cleat, viz., that in section 2 of 
the Indias Divorce Act the Indian 
L2islature imposed certain conditions 
precedent tc the exercise of any jurisdic- 
tion whatever under the Act, for it en- 
acted that '' Nothing hereinafter contained 
shall authorise any Court to grant any 
relief under this Act, except in cases 
where the petitioner professes the Chris- 
tian reigion and is resideut in Ind'a at 
the’’ date of the petition, And if the 
petition is one for divorce, it is a 
further condition precedent that either 
the marriage shall have. bees solemnized 
in India, or else that the adultery shall 
have been committed there, or else that 
the husbani has eschang ed his profess on 
of Christian ty for some other religion. 

Then comes section 7 wh'ch I regaid 
as the dominating clause in the Act, It 
runs 4s follows :— 

"Subject. to the provisions containedin 
this Act, the High Courts and District 
Courts shall, in all suits and proceedinzs 
hereunder, act and give relief on princi- 
ples and rules which, in the opinion of 
the said Courts, are as nearly as may 
be conformable to the principles and rules 
on whieh the Court for Divorce and 
Mitrimonial Causes in England for the 
time being acts and gives relief,” 


(14) (1906) P. 209; 75 L. J. P. 60; 94 I. T. 
835; 24 Y. In Ri 498, ; 
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. In my opinion the Indian. Legislature 
intended by this clause to ensure reason- 
able  uaifotmity between the various 
High Courts of this country and the 
En;lish Courts, and as faras practicable 
to avoid the scandal of partjes being re 
garded əs married persons in India, 
though not in England, or perLaps as 
married persons in one Indian Province 
but not in another. J] think it also ine 
tended to-provide [or the then uncer- 
tainty of the law on the subject, andfor 
the possibility that the principles of the 
English Courts might be  modifled in 
course of time, Accordingly the Indian 
Courts are to give relief ‘on principles 
and rules which..ate as neatly as may 
be conformable to the principles and 
tules On which the Court for Divorce 
and Matrimonial Causes in England for 
the tim: betng acts and gives relief.” I 
draw particular attenli.n to the words 
“ for the time being.” In my opinion, 
they were insertcd to prevent the princi- 
ples of law being rigidly fixed as at 
1869. 

It cannot be said that the “ principles ” 
referred to in section 7 do not include 
such a vital prmiple as the fourdaticn 
of jurisdict on itself. Section 7 is evi 
dently modelled closely on section 22 of 
the Matrimonial Causes act 1857 which I 
hav already quoted, except that it ap- 
plies to divorce as well as ah o'her 110- 
ceed ngs, ard that the pr nciples to be 
adopted are those of the English Divorce 
Court for the time being and not those “ on 
which the Ecclesiast.cal Courts have there- 
toforeacted.” In Armytage v. Armytage (5) ` 
the point for decision was whether the 
Inglish Divorce Court had jurisdiction te 
grant a judicial separation on the ground: 
of cruelty in a case where the husband 
was dom cled in Australia, but wag 
living in Enzland at the date of tbe suit, 
Lord Gorell held in effect that this wasa 
question of princip'e within the . meaning 
of section 22, a.d that its answer depend- 
ed on what were the principles of the 
old E.clesiasticel Corrts, After qucting 
section 22, the learned -Judge said 
(page 186):— l 

“There are no special provisions of the 
Act or ruls or orders which directly 
affect the ptesent question. The present 
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suit’ is for judicial separation on the 
ground of cruelty. Before, the Act it 
would have been a suit for divorce a mensa 
e| thoro On the same ground, and the 
inqury is as to the principles and rules 
on which the Ecclesiastical Courts wovid 
have acted in the ciicumstances." 

Then, after exhaustively considering the 
authorities on the subject including the 
various text-books oa private internatioral 
law, the learned Judge held at page 194 as 
follows:— 

"In my opinion, if the parties had a 
matrimonial home, but wera not domiciled 
within the jutisdiction of an Ecclesiastical 
Court, that Court would haveinterfered, 
if the parties were within the jurisdiction 
at the commencement of the suit, to pro- 
tect the inturel party against ihe other 
patty in respect of the adultery of crueity 
of the latter.” 

And then at page r95 he said:—- 

"It maybe o5jected that a decree of 
judicial separation affects the status of 
the parties, «nd that's change of status 
ought o; principle oaly to ke effected 
by the Courts of the domicil, But the 
relief is to be given on principles and 
Tiles which, in the opinion of the Court, 
shall be as nearly as may be conformatle 
‘to the principles and rules on which the 

sclesiastical Courts gave relief, According 
to those principles and rules cruelty and 
adultety were grounds for a sentence of 
divorce a mensa et ihoro which did not 
diesolvetbe marriage, but merely suspend- 
ed either for a time or wi.hout limitation 
‘of time some of the Obligaticns of the 
parties. The sentence commonly separated 
the parties until they should be re-concil- 
ed to each other", 

Lord Gorell then conclude, his learned 
and interesting judgment by holding that 
domicile was not the test for jurisdiction 
in cases of judicial separation: that in 
that particular case a decree for judicial 
separation ought to be made: and that 
consequently the Court had jurisdiction to 
provide for the custody of the children of 
the marriage, - 

Turning again to the Indian Divoce 
Act 1869, the qualifying opening words in 
section 7, viz., "subject to the provisions 
Goutained in' this Act” must of course 
sebeive their full effect, But they càn be 


INDIAN CASES; 


660 


given their full effect by considering tke 
express conditions laid down in the Act, 
The conditions precedenf in section 2 are 
an example of this. Another example will 
be found in section ro, wh'ch entitles a 
wife toa divorce should her husba;d ex- 
change his profession of Christanity for 
some other religion and go through the 
form of marriage with. arother woman. 
In both tl.ese examples, the English 
Diverce Law is expressly varied. 

I also recognise fully that if section 2 
be construed apart from section 7, it 
niight weli be argued that on the express 
conditions laid down in section 2 beirg 
satisfied, the Court was intended to have 
jurisdiction. I, however, regard section 7 
as imposing yet a further condition, viz., 
toactand give relief on the principles 
of the English Divorce Covrt for the time 
beng. And in determining ‘this difficult 
question of constrtcetion, I may call in aid 
the principle of ceonsiruction which was 
conceded by Lord Justice James in 
Niboyet v. Nibovet (0). He there says 
(page 5 y— 

“Of course it is always to be understood 
and implied that the Legislature of a 
country is not intending to deal with 
persons or matters over which, according 
to the.comitv of nations, the jurisdiction 


. propetiy belongs to some other sovereign 


or state.” . 

So, too. in Armylage v. Armylage (5), 
Lord Gorell says(pages 185-6);— 

“Fhe jurisdiction to dissolve marriag es 
was conferred upon this Court by the 
Matrimonial Causes Act, 1857, and, 
although that Act does not expressly make 
domicile a test of jurisd’ction, that test 
is applied by the Court to the exercise 
of jurisdiction in cases of dissolution of 
marriage. It is derived from the prirci- 
ples of private international law, an 
adherence to which is necessaty, as Lord 
Penzance said in Wisen v. Wilson, (6) in 
ordet to ‘preclude the scandal which arises 
whena man and woman are held to be 
man and wife in one country and stran- 
gets in another. These principles are 
expounded by many jurists in this and 
other countries. They are based on the 
principle that a person's status ought to 
depend on thelaw of his domicile, thorgh 
there may be limitations and exceptions 
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to this principle: see Dicey’s Conflict of 
Laws, 1896, cap, 18, page 474 et seg. 
(C,. Savizny, section | 362, Guthrie's 
translation, 2nd Edition, page 148)." 


It may be objected that this con- 
struction of tke Act would give 
different results at diferent dates. 


But that objection applies equally to 
Engiand as to . India. In Ni:boycd v. 
Niboyei(9g)the English Court of Appeal 
in 1878 dissolved a marriage between non- 
domiciled patties. Accordingto the deci- 
sion of the Courts in and after 1895, frere 
was no jurisdiction to grantthat decree. 
But technicality Niboyet v. Niboyet (9) 
. was not overtuled until the decision of 
the Court of Appeal itself in 1966 in 
Bater v. Bater (14), for Le Mesurier v. Le 
Mesurier (7) wasa decision of the Privy 
Council. 
edect adopted the same principles as 
those in Niboyet v. Nibove (0) And 
though the point arose in some cases, it 
was not until 1921 that the decision in 
Keyes v. Keyes (4) showed thst the matter 
required serious re-considerat.on. If, there- 
fore, the Indian jurisdiction be now limited 
as the - English jurisdiction is limited, 
the history of litigation in the two coun- 
tres will be very similar. Nor will 
divorce be the only subject to exemplify 
the uncettainty of litigation. Leading cases! 
such as, Taf Vale Railway Co. v. Amal- 
gamaied Society of Railway Servanis (15 
or Bourne. v. Keane (16) illustrate that 
other branches of the law have also had 
their ups and downs. 
On the other hand there will be this 
advantage in adopting this construction. 
It will be consistent with the principles 
of private international law es now laid 
down by the highest Courts of the 
British Empire. Accordingly it will not 
enable a Scotsman with a Scottish 
domicile to be divorced by an Indian 
Court according to obsolete principles 
of the English Divorce Court. Nor will the 
Indian Coutts be asked as in Francesco 
Giordano v. Flora Giorda no[ Bert Ala sla] (17), 


(15) (rigor) A. C. 426; 70 L. J. K. B. 9053 65 
J. P. 596; 50 WR. 44; 85 L.T: 147; 17 T.L. R. 698. 

(16) (1919) A. C. 815; 89 L. J. Ch. r7; xer 
L.T. 426; 63 8. J. 606; 35 T. L. R. 560. 

(17) 20 Ind, Cas. 512; go C. 215; 17 C. Wi 
N. 491. 
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So here in India the Courts in. 
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to divorce Italians with an Italian 
domicile, although by the law of Italy 
divorce is not permissible, and nationality 
as opposed to domicile is alone recognised 
as conferring jurisdiction in matrimoniel 
matters in that country. (See Dicey, 
1896, Edition, page 276 Note xr and 
pages 390-r and page 753.) Ard this 
construction is, I think, consistent with 
the course adopted by Parliament itself, 
By the Indian Divorces (Validity) Act, 
1921, Parliament has ratified the pest 
decrees of the Indian Courts as regards 
parties domiciled in the Unifed Kingdom. 
The future, it has so far refused ic 
legislate about, j 
My conclusion then is that the main 
principles of divorce jutisdiction jn 
England having now been well establish- 
edand  brought4o our express attenticn, 
we Ought in Irdia to follow those main 
principles, having regard to section 7 cf 
the Indien Divorce Act, 1860, end 1.0. 
longer 10 claim jurisdicticn to dissolve 
the marriages of persons not domiciled 
in Indie. This casts no reflection either 
On the Indian Legislature cr on the 
past decisions of the High Ccurts of 
this country. On the contrary the con- 
struction of the act which I would adopt 
shows that the Indian Legislature dealt 
with a very difficult question in a 
most skilful manner for by its flexibility 
it enabled all Courts beth 
and in Jinglend to act on the same 
ptinciples, despite the passage of time 
ani the change of circumstances. And 
as regards our High Courts, their past 
decisions can well be justified by section 7. 
‘he Act- obliges them to follow the 
principles of the English Coetürts, That 
they have done. But if, as is the case; 
the principles of the English Courts as 
laid down from time to time in those 
Courts have altered in a vital paiticular, 
then itis not the fault of the Indian 
Courts if they have to make correspond- 
ing changes, No doubt in theory the 


lawas finally laid down by the English . 


Courts must be teken.to have been 
the true view of the construction of 
the Matrimonial Causes Act, 31857, all 
along. That Act can only have one 
right construction. If different con: 
structions are given at different dates] 


in India 


Lid 
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both cannot be right, But that does 
not imply that the. earliest construction 
must be adopted whether right cr 
wrong. ‘he. final and true view of the 
English Gourts is now shown tous, and 
section 7 assists us materially in adopt- 
ing it, 

Accordingly in my judgment this Court 
has now no jurisdiction to dissolve tbe 
marriage of the present parties. On 
the other hand I am clearly of opinion 
that it has jurisdiction to grant a 
judicial separation, as the patties were 
resident within the jurisdiction at the 
commencement of the suit. Therefore, 
in my judgment, a decreefor a judicial 
Separation ought to be granted on the 
ground of tke wife's adultery with the 
co-respondent, and the order of the 
Trial Judge should be varied accord- 
ingly. : l 

It follows from what I have just said 
that, I disagree with the argument of 
the Attorney-General in Keyes v. Keyes 
(4) to the efect that “reside” in sec- 
tion 2 means: domiciled, Further it 
becomes unnecessary fcr me to come 
to a conclusion on the ratio deci- 
dendi of the learned President in that 
case, viz., that the Indian Councils Act, 
1861, itself did not give power to the 
Indian Legislature to pass any law for 
. tbe divorce a vinculo of non-domiciled 
persons, But in deference to the judg- 
ment of the learned President, and to 
the arguments of Counsel before him 
and before us, and having recard to 
the importance ot the subject, I ven- 
ture to state-my own views on those 
points. 

In the first place as regards section 2 
of the Indian Divorce Act, it is generally 
quite erroneous to regard domici‘e and 
residence ag synonymous terms, ‘They 
are far ftom thet, and the clear. legal 
distinction between the two is illustrated 
by thecases I have already cited show- 
ing that in general thetest for jurisdic- 
tion is domicile in divorce cases, and is 
residence in judicial separation cases, 
It .may be that in the United States 
the ‘Courts there have required such a 
high standard :of residence for the pur- 
poses.of divorce under their local Acts, 
that the word residence as there’ used 
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has become in practice to be closely 
akin to our rotion of domicile. [See : 
Batey v. Bater (I4) | But that is 
hardly a reason why in the Indian 
Divorce Aet we should give tothe word 
reside, what to a lawyer is an vnnafircl 
meaning, 

Another reason why we Should rot 
adopt this forced -corstiuction is that 
prima facie tke word reside in 
section 2° must have the same meat- 
ing as in section 3; where jn tke 
definitions of “High Court" and “District 
Court" there ate references to the Court 
‘within the local Emits of whcse..jurisdic- 
tion..the husbard end wife reside or 
last resided together.” The word “resid- 
ed'' hete surely cannot mean domiciled, 
It would ke a novel experierce to me fo 
hear persons described as being "Gomiciled 
together.” And normally one speaks cf 
domici'e with refererceto e country as a 
whole, and not to the local limits cf one cr 
other of its superior or subordinate Courts, 
But infact the words "reside or last Te- 
sided together ’’ are clearly borrowed from 
section 17 of the Matrimonial Causes Act, 


‘as for the matter of that is the greater 


portion of the Indian Divorce Act mutatts 
muiandw, Thus section 17 provides that. 

etitions for Judicial separations may either 
be presented to the new Court itsdf “or 
to any Judge..at the assizes held fcr the 
country in which the husband and wife 
reside or last resided tcgether.”  R«siderce 
here must mean residence and not domicil, 
and none the Jess so because as we know 
from Armylage v. Armylage (5), the test of 
jurisdiction in judicial separations is fe- 
sidence and not domicile. This is further 
botne out by Section 21, which enacts that 
‘fa wife..may..if resident within the met- 
ropolitan District apply to a Police Magis- 
trate Or if resident in the country to 
Justices in petty Sessions or in either case” 


'to the new Court for a protection order 


in certain cases. Does any lawyer ever 
spéak of being domiciled in the country 
or in a metropolitan District, 

But if eny doubt still remains, it must 
surely be dissipated: by considering the 
point I have already mentioned, viz., that 
this construction of section 2 would deprive 
cur High Court of part of its cld jurs- 


- diction and be contrary to the principles 
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of international law, Section 4 of the 
Indian Divorce Act provides that the then 
existing jurisdiction of the H:gh Court 
of divorce a mensa ei thoro and in all 
other matters matrimonial should be exer- 
cised sabject io the provisions in that 
Act aud not otherwise, Section 22 pro- 
vides that decrees ale to be made for 
judicial separation and not for divorce a 
mensa et thoro, but are to have the same 
efect asunder the existing law and certain 
other effects. This corresponds to section 
of the Matrimonial Causes Act. 

What .then was the jurisdiction of the 
High Court and of its predecessor the 
Supreme Court? Jt is perhaps unfortunate 
that in Keyes v. Keyes (4) the High Court, 
the, in quest.on, viz., that of the Punjab, 
was not established til 1918, But in 
Bombay the Sapreme Court, and its suc- 
cessor the High Court, has exercised a 
wide jurisdiction not only in matrimonial 
matters but in practically ‘every other 
branch of the law, except revenue matters, 
for over a hundred years. Speaking very 
generally it was given in 1823 with'n certain 
local limits the same extensive jurisdic- 
tion as that given to the High Court in 
England when first established in 1873 by 
‘the Judicature Act, 1873, but which up 
to that date no Sintle Court in England 
had possessed. Thus the Supreme Court 
Crarter of 1823 conferred tponthe Sup- 
feme Court of Bombay thereby establish- 
ed a general jurisdiction over "all such 
persons as have been heretofore deseribed 
aud distinguished,in our Chartersof Justice 
for Bombay, by the appellaticu of British 
subjects, who shall reside within any of 
the Factoties subject to or dependent upon 
the Government of Bombay," (See clause 
23). So, teo, by clause 5 a jurisidction 
similar to that of the King’s Bench in 
England, and by clause 36 an equitable 
furisdiction similar to that of the Court 
of Chancery was conferred on. the Sup- 
reme Court, while clause 37 conferred 
jurisdiction over infants and lunatics and 
clause 38 gave a wide crimina] jurisdic- 
tion. The clause 42 provides.— 

“That the said Supreme Court of Judi- 
cature at Bombay sball be a Court of 
Eeclesiastical Jurisdiction, and shall have 
full power and authority to administer ard 
execute, within and throughout tle Town 
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and island of Bombay, and the limits 
thereof, and the Factories subordinate 
thereto, and all the territories which now 
are, or hereafter may be subject to or 
dependent upon the said Government, and 
towards and upon all persons so descrited 
and distinguished by the appellation of 
British subject, as aforesaid, thete residing, 
the Ecclesiastical] Law, as tbe same is now 
Used and exercised in the Diocese of 
London in Great Britain, so far as ike 
circumstances and cccasion Of the said 
Town, Island, terfitores, ard people shall 
admit or require." 

Then after conferring powers to grant 
Probate and Letters of Administration, 
clauses 48 and 49 gave full jurisdiction 
in Admiralty matfe:s, 1 should explain 
that the clauses of the Charter itselt 
are not numbered, but for convenierce I 
have nuinbered them, beginning irom the 
operat.ve paft, 

Th: Bombay High Court was established 
in 1861, and if the High Coùits Act and 
Letters Patent be looked at, it will be 
found that the old powers of the Sup- 
reme Court are still to a substantial 
degree retained. Thus the Indian High 
Courts Act, 1861, section 9,  proviced 
that the High Court should have ell such 
Civil Criminal, Admiralty, Testamentary, 
and Matrimonial Jursd’ction as Her 
Majesty by Lettets Patent might direct, 
By the Letters Patent of 1862 the old 
Ecclesiastical Jurisdiction of the Supreme 
Court was to cease except astherclnaficr 
mentioned, and’ by clause 35 the High 
Court was to have ‘ jurisdiction in matters 
matrimonial between our subjects pro- 
fessing the Christian religicn,’ Clatse 
35 of the Amended  Letteis Patent «f 
1865 was to the like effect except that 
the jurisdiction was extended to tke Pre- 
sidency of Bombay. J‘urther, section 130 
of the Government of India Act, 1915, 
expressly provides that the repeal of the 
Acts there mentioned is nct to affect 
“the validity ofeny....Charter or Letters 
Patent. , under any enactment thereby re- 
pealed and in force at the commencement- 
of this Act,” In prectice, therefcse, we 
have still scmetinees to refer to the 
Charterto ascertain ovr present-Cay. Juris- 
diction though not in matrimonial 
€? See, 


gf i 


-eontrary tothe accepted principles of pri-, 


' etaelty as to 
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That beinz briefly tre history of our 


Courts, it follows that in 1861 Parliament 
had had some thirty-eight years’ experi- 
ence of their practical working -before 
it passed the Indian Councils Act, 18061. 
The Indian High Courts Act, 1861 was, 
therefore, no new experiment. Substanti- 
ally it effected an amalgametion of the 
King's Court then existing in -the City 
of Bombay with the Courts of the East 
India Company ia the rest of the Presi- 
dency. But what is there in that amal- 
gamation or in the previous history to 
suggest that the old jurisdiction to grant 
judicial separations to residents was to 
be taken away? To do so would not 


. only be contrary to the guiding principles 


reterred to in section 7 of the Indian 
Divorce Act, 1869. It would also be 


vate international law. Thus in Le 
Mesurter v. Le Mesurier (7). Lord Watson 
saysat page 526 :- 

“Ahere are unquestionably other re- 


. medies for matrimonial misconduct, short 


of dissolution, which according tothe rules 
of the jus gentium, may be administered by 
the Courts of thecountryin whch spouses, 
domiciled elsewhere, ate for the time re- 
sident. lf, for instance, a husband deserts 
his wife, although their residence be of 
a temporary character, these Courts may 
compel him to aliment her ; and, in cases 
where  the.residence is of a more per- 
manent: chiracter, and the husband 
treats his wife with such a degree: of 
render her continuance in 
his society intolerable, the weight of 
opinion among international jurists and 
the general practice is to the effect that 
the Courts of the residence are warranted 
in giving tue remedy of judicial separa- 
tion, without reference to the domicil of 
the parties.” 

And in Armytage v. Armytage (5), Lord 
Gorrell says at page I97:— 

“ Could anything be more unreason- 
able than for this Court to hold that it 
his no power to suspend tbe wife's obli- 


gation to live with her husband while in 
. this country, and leave herto proceed in 


the Courts in Australia to protect hereself 
aziinst her husband in Enzland? It may, 
I think, b2 safely laid down that the 


Ecclesiastica] Courts would formerly, and. 
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this Court will now, interfere to ' protect 
a wife against the cruelty of her hus- 
band, both being Within the jurisdiction, 
when the necessities of the case requite 
such intervention" 

In Keyes v. Keyes (4), the learned 
President has referred to Si Charles 
Wood’s Despatch dated May 14tb 1862, 
which will be found in the 1907. Edition 
of our High Court Rules at pages 4I 10 
50, That was the Despatch accompany: 
ing the Letters Patent ior the High Court 
of Bengal which are similar to our own. 
I find noting in that Despatch to warrant 
the suggestion that some of the old powers 
of the Supreme Comt were to be cur- 
tailed in matters matrimonial. On the 
contrary in paragraph 33 the Secretary of 
State wrote :— 

* Her Majesty's Government ale qe- 
sirous of placing the Christian subjects of 
the Crown within the Presidency, in the 
same position under the High Court, as 
to ‘matters matrimonial in general, as 
they noware under the Sup! eme Court... o. 
But thev consider it expedient that the 
High Court should possess, in a ddition, 
tbe power of decreeing divorce, which the 
Supreme Court does not possess , In other 
words, that the High Court should have 
the same jurisdiction as the Court for 
Divorce and Matrimonial Causes in Eng- 
land,..I request that you wiil immediata- 
ly take the subject into your counsidera- 
4i6n, and introduce into your Council a 


‘Bill for conferring upon the High Couit 


the jurisdiction and powers of the Divorce 


"Court in England, one of the provisions 


of which should be to give anappealto the 
Privy Council in those ceses in which 
ine Divorce Court Act gives an appel to 
thr; House of Lords" 

The construction which I venture to 
adopt of the Indian Divorce Act, 1609, 
is in strict compliance with the intenttons 
of Government as expressed in that Des- 
patch of 1862. It receives some support 
when he 
says in Kzyes v. Keyes (4), page 217 77 
« "o create a jurisdiction in divorce such . 
as is exercised in the Courts of this coun- 
try (f.e. England) was, I tave no doubt, 
within the powers conferred upon the 
Governor-General in Couneil by the East 
India Councils Act of 1861.” 
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And I attach importance to the fact 
that the learned President nowhere ex- 
presses any approval of the argument 
` which Sir Gordon Hewart addressed to him 
on section 2. Its acceptance would mean 
that the Courts of this country could 
not even grant a protection order under 
section 27 or alimony under section 36, 
ttaless the parties were domiciled in this 
country, but would have to say to perhaps 
the Indian wives of English engine-drivers 
or Clerks that they must travel to Eng- 
land some 6,000 miles away before they 
could obtain any redress. ‘This answet 
wold mean that in many cases there 
would in practice be no redress. And I 
am glad to think that in the view I take 
of the construction of the Act, no such 
hardship is enforced on the residents of 
ths cointry. In my jud;jmest, the word 
" resides’ in section 2 means res'des nd 
not ‘is domnciled" Domicil involves the 
intejtioi to estab'sh a perna.jent home 
ina particular country. For residence a 
temporary home suffices, and perhaps 


less, In  Nusserwanji Peslonji Wadia v. 
Eleonara Wadia (18) Sir Basi Scott 
said: ' “The residence of the petitioner 


must be bons fide and not casual ot as 
a traveller”. 

L will now coasider the true con- 
struction of section 22 of the Indian 
Councils Act, 1861, and the decison 
which Sir Heary Duke bas given. This 
section is in very wide terms, It em- 
powers the Govetaor-Geaeral in Council 


to: 
“Make Laws and Regulations for all 
Persons, whether British or native, 


foreigners or others, and for all Courts 
of Justice whatever, end for all piaces 
and thiizs whatever within the said 
territories, and for all servants of the 
Goverament ot India within the Domi- 
niong of Princes and States in aliance 

with. Hear Majesty ;. ox - Provided always, 
that .the said Governor-General in Council 


shall not have the power of making 
any [Laws of....Rezulatiors....which 
my affect the Authority of Parlia- 


ment....of any Part of tke unwritten 
Laws or Constitution of the United 


E 20 Ind. Cass 492; 15 Bom. L..R. 593; 
#8 B. I25i 
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Kingdom of Great Britain ard Ireland, 

~wheréon may depend in any degree the 
Allegiance of any Person to the. Crown 
of the United Kingdom, or the Sovereignty 
or Dominion of the Crown oyer any Part 
of the said territories.” 

How then has this Act tobe construed ? 
Os that point the learned President ex- 
pressed his view in Keyes v, Keyes (4) as 
follows (pages 216, 217):— 

“Without this proviso 1 should have 
thought it to be clear that tle eracting 
words which I have quoted, reading thèm 
in thair every-day mean ng, could not be 
deemed to warrant the making of laws 
by thé Indian Government to interfere 
with the status of snbjects of the Crown 
not domiciled in India. Thelaws to be 
made are tó be of local operation. The 
status of a citizen domiciled elsewhere 4s 
not a condition having local effect in 
Iadia, ot locallimitations........ A Statı te 

must be construed «ith due resard to 
its subject-matter and object, ard the 
object of this act: is to provide for the 
Government of India by laws binding 
upon persons and things ip India. As 
between two possible constructions, that 
which is conformable to international law 
as declared in our own Tribunals isto be 
preferred to that which would involve in- 
frinpement of the rights of other com- 
munities d 

In other words, Sir Henry.Dnke was, 
I think, of opinion that the Act ought 1o 
be construed as if it contained a pro viso 
to the eect that the Indian’ Legis- 
lature should only have power to pass 
laws which were in conformity with the 

comity of nat ons. 

Even accepting such a provico, the 
English Court of Appeal thought as late 
as 1878 that the comity of nations was 
not violated by legislation for the divorce 
of tesidents within the jurisdiction. In 
Niboyet v. Nibuyet (0) Lotd Just.ce James 
sa:d at page 7: 

“But | do not find any votation of 
that comity in the T,ecis'atute of a - 
country dealing asit may think just 
with persons native or not native, 
domiciled of not.domiciled, who elect to 


come and reside in that country, and 


during such residence to break the. laws 
of God or of the land." 


* 
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No doubt in 1895 the comity of nations 
was held to require domicil and not 
res'dence, but. we are de:lng with an 
Act of 1361 at which date the new 
jurisdiction ‘of divorce a vinculo had 
only been in Operation some three years. 
Oi the other hand it would seem clear 
that the learned President was of opinion 
that section 22 gave the requisite legis- 
lative powers as tegards persons domicil- 
ed in India, for at page 217 he says: 

“To create a jurisdiction in divorce 
such as is exetcised in the Courts of 
this couatry (4. e. England) was, I have 
no doubt, within the powers conferred 
upon th» Governor-General in Council 
by the East India Councils Act of 
1861.” 

In this connection I will refer to the 
leading case of Empress v. Burah (1o) 
whete the Privy Council laid down the 
priaciples which should guide our Courts 
ip India in determining the legislative 
powers of the Indian Legislatures. "Their 
Lordships had there to considet whether 
a certáia Act of the Indian Legislature 
was incoasistent with the Indian High 
Courts act, 1861, or with the Charter of 
the Calcutta High Court. In delivering 
the judz ment of the Board, Lord Selborne 
stated at pages 903-5 as fol'ows:— 

“The groind of the decison....of the 
majority of the Judges of the Hih 
Court was, that the oth section was not 
legislat on, but wasa de'egation of legis 
lative powet....But their Lordships are 
of opiniun that the doctrine of the maio- 
rity of the Court is erfoneous, and that 
it rests upon a mistaken view of the 
power: of the Indian Legislature, and 
indeed of the nature and principles of 


lezislation, The Indian Legislature hes. 


powers expressly limited by the Act of 
the Imperial Parlament wh ch createdit, 
and it, can of course, do mnoth'ng beyond 
thelimits. which circumscribe these powers. 
But, when acting within those limits, it 
is not iv any sense an agent Or delegate 
of the Imperia! Parliament, but has, and 
was intended to have, plenary powers of 
legislation, as large, and of the same 
nature, às those of Parliament itself. 
The established Courts of Justice, 
a question arises wh.ther the prescribed 
limits have been exceeded, must of neces- 
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sity determine that question; and the 
only way in which they can properly 
de so. is by looking to the terms of the 
instrument by which, affirmatively, the 
lezislative powers were created, and by 
which, negatively, they are restricted. 
If what has been done is legislation; 
within the general scope of the affirma- 
tive words which give the power, and if 
it violates n9 express condition or restric- 
tion by which tbat power is limited (in 
which category would, of course, be 
included any Act of the Imperial Pailia- 
ment at variance with it), 1t is not for 
any Court of Justice to inquire further, 
orto enlarge constructively those condi- 
tions and restrictions," 

Adopting that test, does a law for the 
divorce of non-domiciled persOns come 


_“within the general scope of the affirma - 


tive words which giye the power.” viz., 
section 22 oi the Indian Councils Act, 
1861? In my judgment, such a law is 
prima facie within the wide terms cf 
section 22, for that section gives power 
to make laws for all persons within 
British India. Then adopting the second 
branch of the same test, does this law 
violateany ‘‘express condition or restric- 
tion by which that power of legislation is 
limited???” The only express limitati«ns in 


‘section 22 which I need mention ate those 


dealing. with the authority of Parliament, 
and the allegiance of the subject. But 
nobody contends tkat the Indian Councils 
Act affects the authority of Parliament. 
The power of Parliament still remains 
supreme, (See, for instance, sections 65 and 
131 of the Gavernment of India Act, 1915, 
which Act consolidated a mass of previous 
legislation and is consequently convenient 
for reference) 

It was, however, argued before us that 
as marriage conferred a status, the 
allegiance of the subject tothe Crown de- 
pended in part on that status not being 
altered, This argument I do not aecept. 
Section 22 refers to "the unwritten laws 
or constitution of the United Kingdom”. 
But up to 1857 no English Court had 
power to dissolve a marriage. Divorce 
a vinculocou'd only be obtained by & 
private Act of Parliament as is or wes 
until recently the case in Ireland, and 
that was a remedy only open to persons 
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of ampie means. Accordingly in 1861 it 
could not, I think, be said that this 
status of marriage depended on the un- 
written laws of the United Kingdom, for 
` those lawshad been altered by Parliament. 
Nor I thinkcanit be said that this status 
formed part of the constitution of the 
United Kingdom either written or un- 
written, Even if I am wrong in this, I 
think it would be going too far to say 
that the very allegiance of the sabjeet 
depended on this status. 

In the result, ther-fore, in the view I 
take, there is no Sich express condition 
or restriction to be found in section 22 as 
is referred to in Empress v. Burah (10). 
Way then should the prim facie meaning 
of the wide operstive words of section 22 
` be cut dow. in construing the Act as a 
whole? 

One main grounireliel on by the Jea ta: 
ed President was that “no one would s"p- 
pose..that the legislative authocity created 
by section 22 could extendto the miking 
of a liw which should affect the heritable 
‘capacity of a man resident in Indi, in res- 
pect ofland in England or control his conduct 
inany matter of purely English concern". 
(page. 216). Oneanswer to this is tiat 

tesumably the British Parliament . antici- 
pated that the wide powers thereby con- 
fetred on the Indian Legislature would be 
exercised reasonably, both asregards dom- 
ciledand non domieiled persons. The wide 
words of section 22 would enable oppressive 
laws to be passed, even if they were to be 
confined to domiciled persons. But the 
practical checks were that even if the 
Indian Lezislature was so minded, there 
would still be safeguards, having regard 
to the powers of theSecretary of Sate, 
and Parliament and the Crowa. (Sce for 
instance section 21 of the Indian Coua- 
cils Act, 186r, and sections 68 and 69 of 
the Government of India Act, r3:5). 


Further, section 131 of the Government of. 


india Act, 1915, runs.— 

"(x) Nothing in this Act suall derogate 
from any tights vestedin His Majesty, or 
any powers of the Secretary of State in 
Council, in relation to the Goverament of 
India. : 

(2) Nothing inthis Actsball affect the 

ower of Parliament to control the pro- 
ceedings of the Governor-General in Coun- 
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cil, of to repeai or alter any law made by 
any authority inc British India, or to 


legislate for  Bitish Indio and the 
inhabitants thereof." 
Again sectioa 142 of the Government 


of India Act, 1915, expressly provides 
that Original Side suits "against inhabi- 
tants of Calcutta, Madras or Bombay..in 
matters of inheritance and  succession.. 
and in matters of contract and deeling bet- 
ween party and party" are to be decided 
according to the personal law or custcm of 
the parties. The practical answer, there- 
fore, is thit though Parliament gave wide 
powers with the one hand, it Tetained, 
strong practical checks with the other 
hand. So any realinjustice should be sure 
of a remedy. 

‘The other main ground urged by tle 
learned President was that as between 
two possible constructions of the Indien 
Councils Act, 186r, one should prefer that 
which is conformable to international law 
as dsclared in the British Tribunals. Now 
we ale dealing with an Act of 1907, and 
if at that time there were old established 
Divorce Courts in England in which the 
principles of jurisdiction had long been 
laid down with abundent clearness, I should 
be disposed to.attach mere weight to 
this argument than I in fact do. But 


what are the real facts? As I bave al- 


ready pointed out the En?lish Divorce Court 
only dates from 1857 or to be mote pie- 
cise January I, 1858, which was the ea riiest 
date for the Act to come into  opera- 
tion. (See Matrimonial Causes Act, 1857, 
section 1). Consequently it cannot be 
said that by xr86r sufficient time had 
elapsed to see on what principles this new 
jurisdiction of dissolving maarages wou'd 
be exercised by the Court. 

Further, to .my mind the authorities show 
that at thattime and up tO a very 
much later date there was much diilerence 
of opinion of confusion asto the principles 
o1 which the Court should act. If, for 
lastance,in Nibos et v. Niboyei (9), Judges of 
the eminence of Lord Justice James, Lord 
Justice Cotton and Lord Esher could hold 
these differing and to some extent incor-. 
tect views of the law in 1878, how can 
One say that the law on the subject was 
clearly settled some seventeen yeas belore 
A reference to Dicey’s Conflict of La 
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1896, Appendix Notes Band 9, pages 753 
to 759, will show that. the theories or 
principles on which divorce should be 
granted have been the subject of much 
difference of opinion in earlier days. And 
, even now difficult cases may arise as -to 
the effect of the law of a foreien domicile, 
(See Rex v. Hammersmlih Registrar of 
Marriages (19). 


As rezards the earlier English authorities, 
it must be remembered that rightly or 
wrongly it was at one time thought that 
the Scottish Courts claimed to dissolve 
English marriages, provided the patties 
had resided in Scotland. As the English 
Ecclesiastical Courts had then no jurisdic- 
tion to make such a decree themselves, it 
is perhaps not surprising that they object- 
ed tothe Scottish Courts assuming such a 
jurisdiction in the case of English domicil- 
ed persons, But as J have already in- 
dicated, it was really after 1857 when the 
new jurisdiction of divorce a vinculo was 
created, that the question of domicile 
became of importance, Lord Gorell thus 
sims up the position in Armyiage v. 
Armytage (5) (pages 189, 19o) :-~ 

“ Most of the writers on private interna- 
tional law and the conflict of laws treat 
at length the questio: of the laws and 

tinciples upon which the cissolubility or 
indissolubility of marriage depends, but 
there is little to befound in the works of 
such writers on the question of jurisdiction 
to decree the seperation or divorce a mensa 
‘ef thoro of matried persons who are re 
siding but not domiciled in the country 
: of the forum, The reasons are not far to 
seek. Dissolution of marriage has been 
permitted in some States and not inothers, 
and has bem allowed iu some States oñ 
grounds different from those on which it 
could be obtained in others. There has 
been want of unanimity as to the forum 
which ought to fake cognisance of the 
question of divorce, andastothe laws to 
be applied and the recognition to te ac- 
corded in one State to a decree of dis- 
solution cf marriace pronounced ip an- 


Other. Persons domiciled in a country 
(19) (1917) IK. B. 634; 86 L.J. K. B. 210: 


1151. T.882; 81 J. P.49; 15 I, G. R, 83» 61 $, J; 
180; 33 T. IR R, 28; . i ' J 


| INDIAN CASES 


677 


a 


where divorce has not been permitted or 
only permitted on certain grounds, have, 
in order to obtain divorces, temporarily 
fesided of assumed domicile in another 
country where divorce has been permitted 
or more easily obtained than in the for- 
mer cottntrs, Hence numerous difficult 
and varied questions have arisen and 
been discussed in reported cases and by 
diferent jurists upon the question of 
dissolution of marriage, But in préctice 
suits for judicial separation or divorce a 
mensa ei ihovo and restitution of conjugal 
rights do not appear to have given rise 
to similar difficulties, and, therefore, cases 
and discussions as to jufisdiction in these 
suits are not often met with. Such suits 
generally occur before the Tribunals of the 
country in which the parties are in fact 
domiciled, and a case like that before me 
was notso likely to occur informer daysas 
at the present time, when large nutvbers 
Of people ate to be found res'ding for 
more or less lengthy periods away from 


“the place of their doirlcile," 


If then the Indian Councils Act, 1867, 
had been expressly restricted to legisla- 
tion in conformity with private interna- 
tional law as then understood, I think it 
by no means follows that such festriction, 
if written out in full, would have excluded 
non-domiciled persons. At that date there 
wele at lest two conflicting decisions, As 
Tord Watson says in Le Mesurier v Le 
Mesurier (7) (pages 536) — 

" Tollemache v. — Tollemache (20),.... 
was decided by three Jude esin 1859, shortly 
atter the passing of the Divorce Act....The 
learned Judges sustained tbe jurisdiction 
of the English Court, which was the forum 
of the husband’s domicile, and disregard- 
ed 8s incompetent a decree Of the Court of 
Session dissolving his marriage, although 
he had a matrimonial domicile in Scot- 
land, where he had bona fide resided for . 
four years with his wife, neither casually 
nor as a tiaveller. Then in Brodie v. 
Brodie (r3), in the year 1861, three 
learred Judges decided the opposite, 
holding that residence of that kind, 
which had been found in Tollznache v. 
Tolle mache (20) to be insufficient to give 


(20) (1859) 1 Sw. & Tr. 557; 30 I, J. Mat, 
E133 2 Qa T, 873144 E R, 858, 
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jurisdiction to a Scottish Court where the 
domicile was English, was nevefthiless 
sufficient to give jurisdiction to themselves 
where the domicile was Australian,” 

Tha learned President has laid stress 
on Shaw v. Gould (21) which was decided 
in 1868. But that case did not necessarily 
negative the right of divorce if bona fide 
residence was proved, although falung 
short of domicile. On the contrary there 
are some observatiousfrom Lord Colonsay 
at page 96 which, though obiter, would 
tend to support the view that residence 
alone was sufficient. But the prec’se point 
did not arise, and on the facts of the case 
it is not surprisirg that the English Courts 
refused to accept the validity ol the 
divorce that had been obtaired in the 
Scottish Courts. One Buxton had matried 
a minor by fraud, for which he was sen- 
tenced to three years'imprisorment, After 
the end of his sentence he lived with an- 
other woman, His wife wanted to marry 
some one el:e, and after first preserting a 
petition for divorce to the Eng!ish Eccles'- 
astical Court, a collusive at reement was 
made with Buxton by wh'ch he was for 
a money payment tocrosstle border into 
Scotland, and submit to a divorce there 
as sonn as practicable. “This he did, end 
then returned to Iingland. It appeared 
that a forty days” stay in Scotlend was 
then sufficient to give the Scottish Courts 
jurisdictionin any suit whether for divorce 
or otherwise. The decision of the House 
of Lords was mainly based onthegrornd 
that an Engiish mariiage between domic 1- 
ed English spouses could not te dissolved 
in this collusive way by a short trip over 
the border. "hus Lord Chelirstord said 
(page 79):— .. AP 

“My opinion in this case is founded 
entirely upou the peculiar citcumsiances 
attending it; the first marriage having 
‘taken place in England between parties 
having an English domicile which they 
never changed, and the divorce in Scot- 
land having been obtained by precon- 
certed arrangement, the parties resorting 
to the Scotch Courts for the sole purpcse 
of making it instrumental to the attain- 
ment of their objects If this doe: not 
amount to etlusion......] du not ‘hi-k 

(21) (1868) 3 H. L. 55; 37 L. J. Ch. 433; 1 
LI, T. 833. 
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that the Tribunals of this country can 
regard a divorce thus obtained as bind- 
ing on their judgment." 

Lord Colonsay's decision was based on 
much the same grounds (see page 95). 
So also I think was Tord Cranwoith’s. 
At page 7o he seid:— 

‘The domicile to produce that result (i.e. 
found jurisdiction) must be a botte fide 
domicile for all purposes, not that wh:ch 
alone existed in this cate, a mere resi- 
dence- of forty days,so as to give juris- 
diction to tie Scotch Courts.'' 

Ard Lord Westbury in referring to 
Lolley's case (22), M' Carthy v. Decarx (23) 
sad (pace 86):— 

“There are other and  legistimate 
grounds of decisicn to which the judg- 
ment in Lolley's case (22) may, and. .ovght 
to be teferied. Throughort the Scotch 
proceedings the domicile cf Loth parties 
was in England, ard the residence in 
Scotland was temporary oclv, ard interd- 
ed only for the purpose cf having a suit — 
f. r divorce instituted. The Jcdie, thire- 
fore, was not the Judie o! the domicile; 
the sut was not bona fies, ard the whole 
procceding was in freud of Erglsh Law, 
and injurous to English interests,” 

Icannot, therefore. rerard Shaw v. Geuld 
(21) as a clear authority against the suffi- 
ciency of bonafide residence. If itlad been, 
the Court of Appeal in Niboyet v. Niboyet 
(9) would have been obliged to fcllow it 
instead of deciding as they did afteriull 
arenments and four months of deliberation 
that bona fide residence was svffic'ent. 

I apprec.ate to the full the impcrtance 
of, so far as practicable, con-tru‘ng 
legislation so as to comply wth the 
com'ty of nations. I have already cited 
what Lord Justice James and other 
Judges have said on that point, But I do 
not think that that prirciple binds one 
down to a limited construction of the 
Act of 1861, Nor do I thirk that there 
is necessarily any inconsistency in apply- 
ing that principle on tlecther hand to 
assist the wide construction I give to sec- 
ton 7 of the Indian Divorce Act, 1869.. If 
one holdls that the Act of 186r finally 
bound the Indian Le isiature to accept 

(22) (1812) 2 Cl & F. 56;%;6 E.R. 1268; 
Russ. & Ry. 237; 37 R.R. 249. 

(23) * (1831) a CL. & F. 568%; 2 Russ, & Myl. 6141 
37 R: R: 350; 
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the principle of dom'cileas oprosed to 
that of residerce, what m'ght hene b en 
the result, «uoposing the principes lad 
down in Niboyet v. Niboyet (0) in 1878 Ead 
been eventually edopted by the Privy Coun- 
cil in 1895 instead of tle decison which 
their Lordships in fact gave? "The result 
in such a case would have teen a hope- 
“less variarce between ihe Indian Courts 
and the Home Courts, unless further 
legislation was passed on the subject Ly 


' ' the British Parliament, 


With very great respect, therefore, to 
the learned President, I prefer the view 
that tbe British Patliamert interdedto 
give the widest powers to tke lid'an 
Legislature, aid that thc ugh relying on 
the latter's glod sense nt to abuse 
those powers, it yet retained practical 
checks in case of necessity, As I Lave 
already pointed out,in the view I take 
ot the Indian Divorce Act, 1869, the In- 
dian Legislature framed its divorce 
laws in such a way as to comply with 
the princ ples ot the comity ol nations 
as enunciated from time to time 
English Courts. If in some respects it 
went furtjer ard imposed restrictions 
whch are nowadays not essential in the 
 Xuglish Courts, that after all was only 
keeping well within the wide powers con- 
ferred upon it by the Act of 1861. 


The conclusion then which I have arriv- 
ed at is that the Indiar Divorce Act, 
1869, is, and always has been, within the 
legislative powers confetred upon tke 
Indian Legislature by the Indian Coun- 
cils Act, 1361, 

For simplicity I Fave so far not: dealt 
with any of the exceptions to the mocern 
theory that jurisdict‘on ia divorce is 
founded on domicile. One of tlLose alleged 
exceptions is where a guilty husLand 
deliberately changes lis dom:cie in crder 
to prevent his wife obtaining relief against 
him in the country where their domicile 
has hitherto bien. That exception cCes 
not arise here and I need not, therefore, 
deal with it, ; | 

But one other alleged exception I should 
mention to show that it lasrot been over- 
looked, althcugh it was rot referred 
to in argument, I have alrecdy stated 
. that both the wife and the co-respondent 
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have eppeared absolutely and withcut pro- 
test; that tLe wife ccurter-petit'oi ed for 
a judical separatcn; ard thet the ques- 
ton of jur'sdicton was not raised tilj the 
trial, In the 1866 Editicnof Dicey, tke 
case of Zychlinski v. Zycklinskt (24) was 
quoted as an authority for holding that 
in sucha case where tle [artes Jave 
appeared withort protest, tke Ccurt has 
jur sd ct on to entertain the yrcceed ngs. 
even 1tkough the parties arerot domcilkd 
witnin its jutisd'ctirn. (see Dicey, p. 
296, Exception to Rule 49; and T. 304 
Note (1) 

But that case was decided in 18€2 wren 
the jui det on in divorce was of recent 
date; it weuld seem wrong in prirc ple end 
no detailed 16.8 ns cre given. Furilerthe 
proposition in quest on Fas been exprestiy 
disse ted frmin Armticge v, Allovrzy- 
General: Gillig v. Gilltg (25) Ly Lord Gorell 
who says at rag 140: ‘That, (prorcsi- 
tion), I thpk, is not inacecrdance with 
thelawol this covntry.” Inny jrdg mer t, 
therefcre, the Couri ;n the present case 
has not any jurisdiction to. d'sso,ve the 
marriage by reason of the appesrence of 
tke pattes. witheut pretest. So I need 
not consider tle jossikle cyeraticn of 
section 45 of the Indiin D-vcrce Actand 
the relevant prov:sions of the Code of Civ!l 
Procedure, . 

At ihe triala further pont wes raised, 
viz. that the pertes had list resided to- 
gether at Bomtay, and that the Pocna 
Court had no jursdict’cn, That conten- 
tion was ne.atived by the harred rial 
judge, and asit was not renewed before 
us, I need say no more atout it except 
that inmy opinon there is no substance 
in it, 

I may also state that Tev'ng regard 
to the express terms of theIrcian Livorce 
act, I censider that the fect thet the pre- 
sent case arises inthe Distrei end rot (n 
the Original Side of the High Ccurtis im- 
material on the cuesticn whether there is 
any jurisdiction to grant a divorce bct- 
ween non-domiciled persons, 


(24) (1862) 2 Ew. & Tr. 420; 31 IL. J. Mat. 


7; 3 L. T. 6co; 164 E. R. 10zo. 
(25) (1c06) P. 135; 75 L. J. P. 42; 04 L.T. 6145 
22 T. I. BR. 306. | : 
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It may be convenient if after this lengthy 
judgment 1 summarize my conclusions. 
They are: (1) that the wife committed 
adultery with the co-respondeat, (2) That 
the husband’s and consequently tke matri- 
monial domicile is: English, But that on 
the other hand both spottses were at all 
material dates Bova fide residents in India, 
and professed the Christian religion. (3) 
That the domicile of the spouses being 
English, this Court has no jurisdiction to 
dissolve their marriage, notwithstanding 
that it was solemnized in India and that 
the adultery in question was committed 
in India, (4) But that on the other hand 
the Court has jurisdiction in these cir- 
cumstances to grant the husband a decree 
for judicial separation and to provide for 
the custody of the children, — This is be- 
' cause the word “reside” in section 2 
should be construed as stch, and not as 
meaning ''domiciled," and because under 
section 7 we should apply the principles 
of the English Courts which in scch cases 
will grant judicial separation to non-domi- 
ciled parties. (5) That having resard to, 
section 7 our Courtsgive or withhold relief 
on the principles of jurisdiction now final- 
ly established in the English Courts, and 
it is no objection to their so doing, that 
those principles as now enunciated are 
not the sameas those enunciated in the 
^ English Court of Appeal in Niboyet v. 
Niboyet (9). In this connection it must be 
borne in mind that the jurisdiction to dis- 
solve a marriage as opposed to granting a 
judicial sepatation, did not exist until 
it was given by the Matrimonial Causes 
Act, 1857. (6) Accordingly the decree of 
the lower Court should be varied by 
granting a judicial separation instead of 
a divorce, In other respects the decree of 
the lower Court should,in my opinion, be 
confirmed, including the findings as to 
damages and costs. 

As regards the costs of the confirmation 
proceedings before us, I would direct tke 
co-respondent to pay the whole of these 
costs, having regardto section 35 of the 
Act, In my judgment, he has committed 
adultery with the respordent, ard I see 
"no adequate reason why he should escape 
` paying the costs, because we fh'nk tte 
appropriate jurisdiction in this country is 
to granta decree for judicial separation 
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and pot for divorce having regard to the 
domicile of the injured husband, I, how- 
ever, agree with the Chief Justice’s pro- 
posal that the costs here and below of 
respondent No. I be in the first instance 
paid by the petitioner, and then be re- 
covered by him from the co-respondent: 

If the husband wishes to obtain a divorce, 
it will be necessary for him to peti- 
tion the English Courts for that relief, I 
recognise the hardship that this causes, 
but possibly the Probate Division might 
allow the evidence to be giver by affidavit 
and thus avoid the expense ofa commis- 
sion to India, at any jate if ihe fact of 
adultery was there no longer contested. 

The question as to the custody of the 
children has not yet been argued before 
us, ; 

Crump, J.—On September 7, 1921, tke 
petitioner Alfred Wilkinscn filed a petition 
in the Court of the District Judge of Pcora 
wherein he prayed fora decree for the 
dissolution of his marriage with the res 
pondent Grace Emily Norah Wilkinson on 
the ground that she hed committed 
adultery in British India wit] ihe co-res- 
pondent D’Arcy. The petition stated that 
the marriage was solermnized in St. Paul's 
Church, Poona, andfurtker that tke peti- 
tioner and his wite last resided together 
in Poona. The written statement of the 
fesponpent was filed on December 15, 
1921. It contains a denial of the allega- 
tion of miscondct, alleges cruelty and 
puts forwarda prayer for a judicial separa- 
tion. The written statement of the co- 
respondent was filed on December 7, 1921, 
and is substantially toike same effect on 
the question of fact.  . 

Upon these pleadings two tain issues 
were saised :— 

I, Whether piaintiff proves adultery 
between the respondents ? 

II. If plaintiff proves adultery bad he 
condoned it by subsequent condtct ? 

There were certain minor jsstes which 
need not be considered row. There 
was no Issue as to jurisdiction. The 
plea of condonation has been ebardon- 
ed before us. The leerned District 
Judge upon the evidencereccrced before 
him held that ádulery wes rroved and 
madea decree nisi for disso'ution of | mar- 
riage, Phat decree comes before ug for 
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confirmation as required by section 17 
of the Indian Divorce Act, 1869. 

In the ordinary coutse the only question 
for our decision would be one of fact, 
viz, whether adultery is proved, but 
though there wasno defence ia the plead- 
ings on the point of jutisdiction, it appears 
that that defence was raised at the hear- 
ing. The learned District Judge has 
dealt with it in his judgment, ard has 
held that his Court has jurisdiction. The 
point has been fully argued before us, 
end itis necessary that we should decide 
it for if there was no jurisdiction we can- 
not deal with the case, 


>» 

Procedure in cases under the Indian 
Divorce Act is regulated by the Code of 
Civil Procedure, Section 45 of the Act 
Jays down that “subject to the provisions 
herein contained all, proceedings under 
this Act....shall be regulated by the Code 
of Civil Procedure.*? There is nothing in 
the Act which lays down any special rule 
as to pleadings. Section 7, as I under- 
stand it, applies, noi to pointe of zro- 
cedure, but to the genetal piirciples 2:d 
Tules on which the Couw1t will act in giving 
relief. These are rules of quasi substan- 
tive rather than of adjective law, 1t is, 
therefore, unnecessary to consider whether 
under the stricter system of pleadirg in 
force in England the respendents wculd 
be taken to have submitted to the-jurisd'c- 
tion. The only rule which need be cor- 
sidered is contained in sect/on 21 of ite 
Code of Civil Precedere, end ttet rvle 
has never been held to confer jurisáic- 
tion where jurisdiction is eomplelely :t- 
sent. In such cases, asrerarked Ly their 
Lordships of the Privy Courcil. in Ledgera 
v. Bull (26), “when the Judge has 10 
Inherent jurisdiction over the sr bject- 
matter of a suit, the paities canı ot, Ly 
their mutual consent, convert it into a 
proper Judicial process ” (page 145). It is 
the settled practice of our Corrt to exter- 
tain objections to the jtrisdiclicn taken 
for the first tire even in second appeal, 
And even in Ergland the Cotrt cen raise 
the question of jurisdiction at-any tire 
in proceedings for divorce, g 


(26) 13 I. A. 1 


: A. 191: Sar, P, CGJ 
1| § Indi : i 
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The point of jurisdiction may be shortly 
stated. Itis contendedthat the petitioner 
has an Enclish domicile. "The domicile 
of the wife is the domicile of the husband, 
and in thecase of persons not domiciled 
in India it is contended that the Indian 
Courts have ro jurisdictjon to give a 
dectee for dissolution of marriage. 

The question of factinvolved in this 
plea, vtz., the domicile of the petitioner, 
does not (in my opinion) present truch di- 
fheulty, It is clear that before the Dis- 
trict Judge there was no contest on this 
matter, and the petitioner’s eviderce is 
too ciear upon the point to leave any 
room for doubt, It is indeed conceded 
that the petitioner’s domicile of origin was 
English. He come to India for business 
purposes some twelve years ago. Here- 
turned to Enclarg with his family on 
February 14,1920, ard d'/d not intend to 
return to India, Ile returned to India 
fot business purposes on March 13, 1921. 
There is no evidence of en animus man- 
endt which can suffice’ to charge the 
domicile of otigin. An affidavit hes been 
putin here, but it is no more than a 
bare assertion of the petitioner's inten- 
tion. The point must be taken to be 
concluded against the petitioner for the 
purposes of this case, 

The parties have, therefore, an English 
domicile, and the question is whether es 
between such parties the Indian Courts 
have jurisjiction to decree dissolution of 


‘marriage. That question must be deter- 


mined on a consideration of the Indian 
Divorce Act, 1869. There aretwo aspects 
of the mattrr. 

(I) Did the Iud'an Legislature intend 
to confer jurisdiction in such cases? 

(2 Had that Lesislature power to do 
SO ? = 

There isno douLt a third question which 
may arise elsewhere, viz., 

(3) What isthe effect ofa decree grant- 
ed by an Indian Covrt outside British 
India? 

But this third question dces not and 
cannot arise for determinaticn here. lf 
the Indian Courts can give a decree valid 
throve Lot’ Pr't'sh India, we are bound to 
erant that relicf if due cavse is shown, 
Whether our dicress will or wil] not receive 
extra-territorial recognition is a matter 
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for those Courts before whom they arecited ` 


for any purpose outside our jurisdiction, 
We can have no judicial opinion upon that 
matter. But sofsr as concerned tle first 
two questions these are matters for our 
determination and for our determi:.ation 
alone within this Pres'dency— subject of 
course to correction bya Cuurt of Appeal. 
The opinions of jurists, however emirei t, «Te 
entitled to our respectful consideration Lut 
weare not bound by those opinions, and 
the judgments of English Courts stand 
in the samecategory. 

Before Coming mure closely to these two 
points it is not out of place to observe 
by way of preface that the jurisdicticr. 
which: is now questioned has been 
exercised un nteiruptedly since the Iegis- 
lature enocted the Act of 1869. So 
far as I am aware it has never heen 
doubted that our Coutts had jurisdicticn 
in the cases now under consideration—at 
least within the territories comprised 
within British India, and between Euro- 
pean British subjects. It jis unnecessary 
to cite cases in which that jurisdiction 
has been exercised. Nay more, the de- 
crees granted by our Courts have received 
extra-territorial jurisdiction without con- 
test. Thus the point which is new taken 
involves a novel doctrine, .and very 
substantial crounds would have to be 
made before it could be conceded. "The 
doubt has, however, arisen and as il is 
based upon a decision by the President 
of the Frobate, Divorce, and Admiralty 
Division of the High Court of Justice 
of England, we are bound to resolve it 
in one sctse or the other, and cannot rest 
upon the uninterrupted practice since 1869. 

The question arose in the case of Keyes 
v. Keyes (4). The petitioner there had 
Obtained in 1018 a decree for dissolu- 
tion of marriage from the Chief Court cf 
the Punjab. Nothing turns on the status 
of that Court at the date of the decree 
as compared with the status of a Char- 
tered High Court such as ours, In 10921 
“the petitioner filed a retitionin the High 
Court of Justice in England. Clearly if 
the Indian divorcé was good in England, 
there wa$ no subsisting tratriage w]lich 
could be dissolved. It is material to note 
that the action was undefended. The 
 King'a Proctor was heard, and Counsel 


INDIAN CASES. 


[1923 


was allowed to address the Court ou 
behalf of the Secretary of State for Ind'a 
as amicus curie. ‘There was, it would 
seem, a conflict of views, The King's 
Proctor ut; ed that the Indan diverce 
was bad in toto whle for the Secretary 
of State it was argued that the Indian 
divorce was good rot orlyin India, but 
also extra-territorially. The learned Pre- 
sident, Sir Henry Duke, held that the 
Indian Divorce Act, 1869, was ilira vires 
of the Indian Legislature in so far asit 
purported to give jurisdiction to decree 
dissolution of matriage between parties 
not domiciled in Ind/a. The decision is 
not eonfined to the extra~terr icr] yeli- 
d'ty of such decrees—a matter with which 
as I have said this Court is not ccn- 
cerned, It lays down in express terms 
that such decrees are invalid even ip India 
(see page 217). 

“The Indian Divorce Act, 1869, at- 
cordingly furnished no sufficient authority 
for the divorce of the petiticner and 
the respondent which has been decreed 
by the Chief Court of the Punjab.” 

A decree for dssolution of marriage 
was pronounced, Tlere was no appeal: 
Indeed there could be no appeal 
for the Secretary of State, who alne 
was interested to contest the point, was 
not a party, and in any event the decree 
could not be impugned so long as it 
was conceded that an Indian diverce lad 
no extra-tetTi1or‘al opcrat(n. Tle 110- 
nouncement was indeed tO some extent 
obiler but it. cast crave dcubts on the 
validity of the Indian decrees sixce 1669. 
In cOnsequence legislation became neces- 
sary, and a validating Act was passed 
by theImperial Parliament, (The Ircian 
Divotce Validity Act,1921). No argument 
can be besed on this legislative reversal 
of a judicial decision: it involves no 
admi:sion that the decisions correct. No 
appeal was possible, and, the decision 
affected cr might afect the status of 
many persons not partiesto the case who 
could not challenge it. Uniorturately tke 
Act of Parliament coes not cssist the 
solut'on of the question before us. In 
Substance it declares that past «ecrees 
granted by Indian Courts for the d'ssolu- 
tion of marriage between parties domiciled 
in the United Kingdom are as valid ag 
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they would have been, had such parties 
been domiciled in Indie. Buttle question 
whether the Courts in Ind'a have or have 
not jurisdiction to grant divorces valid in 
India between such parties is not 
answered. 

Now es tothe first question: Tid tke 
Indian legis'ature intend tc confer uric d’c- 
tion in these cases? Theretevent portien of 
section 2 of the Act of 1869 1uns as 
follows :— 

“ Nothing hereinafter contained stell 
authorize any Court to grant any telef.. 
except in cases where the petit:cner pIo- 
fesses the Christian 1elgien end res des 
in Indie at the time of jrescent ng the 
petition, 


‘for to make decrees Of disso'ution of 


marriage except in tke follow ng ceses :— 
a) where the metriage stall kaye been 
solen.nized in India; or (b) where the 
adultery,...ccmplained of sE«1l Lave tecn 
committed in India.” 


The above words are intended to Tes- 
trict the powers of the Court. For tLose 
powers we nust look to that wlich is 
"hereinafter contained," For the presert 
purjO,e section 1o is releant. Tle 
jurisdiction givenis so to speak universa]: 
" Any Lusband may present a peti'ion.." 
From that we come back to tke condi- 
tions or restrictions laid dcwnin the words 
of szctiun 2 set out alove. Of trose 
restrictions one only need be ccnsicered 
here viz, 

That the petitioner at tle time of 
presentirg the petit on resices in Indic. 

In the tltimate analysis the whole 
matter turns on the word “‘resides.’’ 

The word "resides" has no technical 
meaning and must be taken to be used 
in its ordinary sense. It would havebeen 


easy enough {or tke Legislature 10 
have substituted ior ‘‘resides’’ tke 
words “is domiciled in India.” The 


Legislature did not do so. It is impos- 
sible to suppose that the Le: islature was 
mut aware cf the distinction. . The Bill 
was introduced bv no -less eminent a 
jurist than Sir Eenry Maine and it con- 
' teins the soluticn of this very cuestion 
of jurisdiction which had delayed the 
measure for eight years. What was that 
" “golution ? 
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“We (Courts) are bound to construe 
the section (of an Act) accorcing to tke 
plain neaning ot the lc nguase used, 
unless....cither in the section itself or 
in any other part of the Statute, any- 
thing that will cither modify or qi alify, 
or alter the stat: tory language. ...even if 
the result of such construction lead to 
anon alies, or be prodrctive even of 
absurdity.” Fer Mcekan; C. J. in Rajib 
Panda v. Lakhan Sendh Mahapatira (27) 
with reference to St. Jchn’s Hampstead v. 
Cotion (28). 

“Tre proper course (interpreting an 
Act intended to ccdify a particular trai ch 
of the kw is frst) to cxamine fits) 
k: nguage....(fcr} its natural meaning, 
uninfluer ced bi any consideratio: s derived 
from the previcus state of the law, and 
not to start with inguirirg bow the lew 
previously stood, snd then, assuming 
that it was probably intended to leave 
it unaltered, to see if the w rds of tke 
enactment will bear an interpretation in 
confornity with this view" per Iord 
herscheil in Bank of Erglend v, Vagliano 
Brothers (26). 

"There is, in my opinion, nothing in any 
otber part of the Act to modify, cualify 
or alter tle plain n e nirg cf the word 
“resides,” That which is enacted in 
section 7 cannot be invoked for that 
section is expressly stated to be “subject 
to the provisions contained in this Act." 
Where a Statute is jla'n in itself, it is 
out of place to consider the prestn ed 
intertions of tle legislature but any” 
argument of that nature favor zs the plain 
construction. The Governnent of I: dia 
must hare been well aware that to lay 
down dcm‘c:l as tLe test would be to 
deny relief to those perons professing 
the Christian relision who were not 
domiciled in India, Jn 1f6c, even mcre 
tLan.at tke present tine, there would 
Leve been in many cases difficulties almost 
insu mou; table in the way of a ,etiüionet 
wlo ‘was barred from recourse to the 
Indian Courts. The cost witld Lave been 


(27) 27 C. 11 at p. 15; 3 C, W.N, C€o; 14 Ind. 

us a Sh 8. Pa 

(28) (1887) 1- A. C. 1 at p. 6; 56 1. J Q.B 

225 t6 L T r 35 W.R. 505; 51. J.P. 340. ' 
(29) (1691) A, C. 107 at pp. 144; 145; 60 

J. 9 B. 145 64 L. T. 353: 39 W. R, 655 y. 
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prohibitive, the evidence in many cases 
impossible to procure. There was nothing 
in the state of the law in 1869 which 
could have deterred — ihe jncian Legis- 
lature from enacting “residence” as the 
test. That is a point to which reference 
may conveniently be made later. I cannot 
find in the judgment in Keyes v. Keyes 
(4) any definite pronouncement as to the 
intention of the Indian  I,egislaitüure. I 
am not aware that any dotbt has 
hitherto been cast. on the trce construc- 
tion of the Indian Divorce Act so far 
as this matter is concerned. Certainly 
I find nothicg in Keyes v. Keyes (4) 
bearing on this question, viz., the cor- 
struction of the Indian Act, I do not 
know wherce the doubt has arisen. 

I do not overlook the possibility of 
readi-g into section 7 an intention on 
the part of the Leg’slature to adopt what- 
ever test the Court of Divorce in England 
might from time to time lay down upon 
this marter, but that is, in my opinion, 
a forced and unnatural construction. Also 
it would be necessary to omit the words 
“subject to the proiis'ons conteized in 
this Act." Indeed, had the Legislature 
intended any such result, it would have 
been easy to-say in express terms that 
the provisions of the Act must be read 
as subject to the rules and principles 
applied from tire io time by the 
Matrimon'al Courts in Ergland. They 
have chosen to say precisely the contrary. 
Any such construction would introduce 
an element of uncertainty where certainty 
is essential. The Coctri,e of ite Erglish 


Courts has varied from time to time 


upon this point. Sirce 1895 domicile 
alone is recognized as con‘erring juris- 
diction, It is perhaps an extreme hyfo- 
thesis that the English Courts should 
ever revert to “residence” cs the test, 
but it is not illegitimate to test .in this 
way the sureested constrrction of the 
Indian Divorce Act. It is difficult to see 
how a Statute can mean one thing in 
1869, another in 1895, and possibly a 
third in 1930, I prefer the plain con- 
struction supported as it is by a lorg 
and uninterrupted current of decisions, 
"Now as to the second qrestion: Had 
the Indian Legislature tower to enact 
that which it has enacted? Jt is upon 
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this point, not upon the construction of 
the Indian Act, that the decision in Keyes 
v, Keyes (4) is in reality based. “The 
question is thus formulated “whether upon 
a true construction of the Imperial Statute 
of 1861 power is by that Statute conferred 
upon the Governor-General in Council to 
legislate for British subjects merely  resi- 
dent in India so as to affect their status 
as to marriage in the country of their 
domicile?” So stated the answer does not 
necessarily affect the power to decree 
divorce valid in India, but the penulti- 
mate paragraph of the judgment, portion 
of which is cited above, goes far beyond 
this. The vaio deciiendi is as follows. 
Up to 1878, when the case of Niboyet 


- v. Niboyet (9) was decided, the doctrine 


of the English Courts was unsettled, but 
that case laid down that residence of 
the parties gave jurisdiction. This 
decision must, however, be held to 
have been incorrect in view of the de- 
cision of the Privy Council in Le 
Mesurier v. Le Mesurier (7) in 1895. 
Therefore, when Parliament enacted the 
Indian Councils Act of r86r it must be 
supposed that the true ‘doctrine was pre- 
sent to their minds, and that therefore, 
Parliament could not bave intended to 
empower the Indian Legislature to enact 
that residence should suffice to confer Juris- 
diction. Further, it isclear from gection 22 
of that Act that Parliament could not have 
intended to give the Indian Government 
power to make lawsto inteifere with the 
status of subjects of the Crown not domi- 
ciled in India. 


Tofollowthis decision would be to 
escape from an undesirable conflict of 
laws but with all due deference I am un- 
able to do so, I would, however, point 
out that this corflict can equally well 
be avoided if, as hitherto, tke decrees of 
Indian Courts receive extraterritorial 
recognition. As I have already said the 
first canon of statutcry interpretation is 
ttat the words of the Statute should be 
read in their natural  mearirg. "The 
general legislative powers of the Govern- 
ment of India were considered Ly the 
Privy. Council in the leading case of: 
Empress v. Burah (10) Lord Selborne ex- 
pressed himself es follows (pages-904, 905)-— 
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“The Indian Legislature has powers 
expressly limited by the Act of the Im- 
petial Patlisment which created it, and 
it can, of course, do nothing beyond tne 
limits which circumscribe these powers. 
But, when acting within those limits, it is 
not inany sense an agent or - delegate of 
‘the Imperial Parliament, but has,and was 
intended to have, plenary powers of legis- 
lation, as large, and of the same nature, 
as those ot Parliament itself. ‘The es- 
tablished Courtsof Justice, when a question 
arises whether the prescribed limits have. 
been exceeded, must of necessity determine 
that question; and the only way in which 
they can propetly do so, is bv looking 
to theterms of theinstrament by which, 
affirmativ:ly, the legislative powers were 
created, and by which, negatively, they 
are restricted. If what has been done is 
legislation, within theg eneral scope of the 
affitmative words which give the power, 
and if it violates no express condition or 
restriction by which that power is Jimited 
(in which category would, of course, be 
included a:v Act of the Imperial Par- 
liament at variance with il), it is not for 
any Court of Justice toinquire farther, or 
- to enlarge constructively those condilions 
ani.restrictions’’. 

This decision is binging on us, ang it 
appeersto me conclusive on the point. 
The powers ate conferred affürmetive'y by 
Section 22 of the Indian Councils Act, 
"1861. They include power "to make laws 
and regulations for all persoas whether 
British of native, foreigners or others 
ana for ali Courts of Justice whatever 
end for all places ani things whatever" 
within ibe Indiar territories. The express 
conditions ani restrictions are set out 
inthe same section, and in sections 19 
and 24. Thers are other statutory enact- 
ments bearing on this question which 
will be. found fully set out at page 202 
of Ilbert's Government of India, but no- 
where is there any express restriction 
ageinst "the mak'ng of laws to inter'ere 
with the status of subjects of tke Crown 
not domiciled in Intia,” It wosli not 
be difficult to cite instances where the 
the Indian Legislature has made laws 
“which may affect the heritable capacity 
of aman residentin India” who was a 
domiciled British subject (e. g., section 
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31 of the Indian Succession Act). No 
doubt that Act only affects succession to 
immoveable property in British India in 
the case of such persons (vide section 5) 
but its validity within British India has 
never been questioned. There is thus in 
the present case no express restriction, and 
the question is, in the words of their 
Lordships of the Privy Corncil, whether 
“dhe legislation is witnin the general scope 
of the affirmative words which give tle 
power.” With allrespect I do not see 
that the answer admits Of any doubt. 
The power coula hardly be expressed in 
Wider terms. 

If itis edimissible'to consider the state 
of the law in England when Parliament 
enacted the Indian Councils Act of 1861, 


is there anything from which an in- 


tention can be presutreq to restrict the - 
powers ofthe Indian Legislature in tke 
manier suggested? In  1878—seventcen 
years later—the  Engiish Courts held 
that residence within the jurisdiction 
was sufficient to empower the Courts to 
decree for divorce Niboye v. 
Niboyet (9). If in that year it had becn 
suc gested that Parliament could not have 
intenled to empower the Indian Legislature 
to give jutis;iction to the Courts to grant 
a divorce between British subjects comicil- 
ei in England, Niboyet v. Niboyet (9), 
would have been conclusive to the contrary. 
How can the Statute Law of this country 
be affected by the later decisions of the 
English Courts? Had the Indian Legislatrre 
thougbtfit to do so, they could have 
amended the Iniian Divorce Act to bring 
it into confor mity with the views expresse 
in Le Mesurier v, Le Mesurier. (7), They 
have not done so, and in no other way 
save by an Act ofthe Imperial Parlia- 
ment can the Act of 1869 be altered 
or modified. There has been mno such 
legislation. 

I find myself unable to hold that any 
restriction in the sense suggested was 
imposec by the Impetial Parliament on 
the powers of the Indian Legislature, nor 
can I hold that the true consiructioi of 
the Indian Divorce Act, 1869, is open to 
any doubt. Still less can I hold that in 
enacting section 7 of that Act the Legis- 
lature intended that the power of the 
Courts to entertain a petition for dis 
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solution of marr age shoula depend upon 
the views which might from time to time 
preva lin the English Courts as to matri- 
monial causes. I hold thatthe jurisdiction, 
wuatever it may be, is conterred ly 
the Act in express terms, and that 
provisions which confer that jurisdiction 
ate not in sny way subject to any rules 
or principles which may from time to time 
be laid down by English Courts. Those 
provisions, in my opinion, confer upon the 
Courts in India jurisdiction to give decrees 
for dissolution of marriage between British 
subjects domiciled in Eagland who in 
other respects are within the conditions 
prescribed by the Act. 

I regret that i am unable to agree with 
my Lord the Chief Justice and my leatned 
brother Marten as to the true construc- 
tion of the Indian Divorce Act. 1 have 
already dealt with what appears to 
me to be tie main principles on which 
that Act should be construed. 1 would 
willingly have rested my conclusions 
upon those principles, but in this conflict 
of views I find it necesssary to add 
a few words on the doctrines of pri- 
vate international law. It is not neces- 
sary to attemut to define that much 
debated phrase. The principle involved, 
as I understand il, may be stated as 
follows: — 

It is a scanial when a men ani a 
woman are held to be man and wife in 
one cotntry and strangers in another. 
That scandal arises from a conflict of 
laws. ‘That scandal can te avoided, if 
the Couris of one country decline to 
assume jrrisdiction over the subjects of 
anoth:r country, who are merely resident 
within their jursdiction. Alternat.vely 
if the Courts of all countries. egree to 
accept domicile as the test that scandal 
is avoided. 

It is conceded that Municipa}? Law can 
confer jurisdiction on the ground of resi- 
dence but it is argued that in consicer- 
ing the intention of the Legislature the 
principle stated must be kept in 
mind. 

I agree that this is so. I do not pro- 
pose to rely on the obvious difference 
in the position of a British subject as 
compared with the subject of an  inde- 
pendent sovereign state. I wonld only 
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us 
point out that British subjects, whether 
in India or in England, owe allegiance 
to the same Crown and are subject to 
the authot:ty of the sane ‘egislative body, 
the Inperial Parliament, and if the 
Imperial Parliament so wills, the scan- 
dal on which the arzument rests can 
be avoidea by enacting th:t the decrees 
tidar consileration shall] have extra 
territorii recognition. This they cannot 
do in the case of the subjects of an 
independent sovereign state. 'The object 
of these re: arks is to elucidate what 
I believe to have been the true inten- 
tion of the Indian Legislature. 

I concedes as I have said that the 
Indian Ljigislature desired to avoid the 
scandal stated above, and that it is 
reasonable to interpret their intention 
in that light, But, in my opinion, 
the Indian Legislature acted in the be- 
lief that the decrees of the Indian Courts 
would receive extra-territor.al recognition, 
and they chose that method of avoid- 
ing the difficulty. Nor were they un- 
suceessful. For over fifty years there 
was no scandal for until the decision 
in Keyes v. Keyes (4), so far as I am 
aware, ttere is no casein which the 
English Courts refused to reco nize the 
validity of those decrees. The intention 
whith I deauce from the principle of 
avoiding scanial leads me, therefore, to 
the conclusion not that the Indian Legis- 
litute gesired or intended to exempt 
British subjects domiciled in En land 
from the juris iction of tre Indian Courts, 
but rather that they inten’‘ed that tte 
dettees of those Courts should be valid 
outsige India. . 

I do not desire to burden this jrdg- 
ment by reference to cases. I would, 
however, empLasize once again that. it 
has been consistently affirmed by eminent 
Judges in India that the test of jurisdic- 
tion in these cases is resigence not 
domicile. I also aesite to ald a -few 
remarks oi the scope of section 7 of the 
indian Divorce Act. It is true that in 
construinz the Matrimonial Causes Actof 
1857 the English Coaris have—not without 
besitation—arrived at the conclusion that 
the general woras of section 27 m st be 
cut down in view of the principles of 
private international law, but I must 


^ 
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admit that for reasons which I have 
endeavoured to indicate I doubt if the 
argument is in the special case of the 
Courts of India as strong as is sup- 
posed, But apart from that the Indian 
Act contains whet the Enzlish Act does 
not contain, that is to say, a clear 
and definite statement (vide section 2) of 
the conditions upon which jurisdiction 
can be exercised—expresszo unius est exclusio 
alterius. I see no warrant for reading into 


‘the Act whet is not expressed. If then 


section 2 is exhaustive upon the point it 
is clear that section 7 cen lay down 
nothing mofe by any process of implica- 
tion. If section 7 ig to havethe dominat- 
ing force, which is suggested, the rest of 
the Act might have been expressed in a 
few sections. With all deference I doubt 
whether it is safe to apply the decisions 
of the English Courts as to the meaning 
of another Statute. 

But itmay be said what is then the 
scope Of section 7. It is, in my opiaion, 
a residuary section intended to provide 
for any matters which by inadvertence or 
otherwise are not expressly dealt with 
n the Act. It is not unusual ia statu- 
tory drafting to insert provisions of this 
nature ex majore cautela, more especially 
where an attempt is beinz made to 
codify in this country an unfamiliar branch 
of English Law. In the words of Mr. 
Justice Jenkins (now Sir Lawn nce Jenkins) 
“Th? expression rulesand principles'....point 
rather to the rules and principles on which 
the Court deals with these matrimonial 
causes ia requiring a certain degree of 
evidence and other cognate matters’’ 
(Balley v. Bailey (30). Upon this construc- 
tion of section 7 that learned Judge 
declined to applv tothe case before h'm 
a ru'iig of the Probate Court in Eng’and. 
In Ramsay v. Boyle (31) the same view 
was taken ofthe scope ofthis section. 


I would couclude witha reference tO 
a matter which has atleast some h storica! 
interest. Since I wrote this judgmeut my 
attention hasbeen attracted tothe speech 
in which Sir Henry Maine moved the third 
reading of the Bill which became the 
Indian Divorce Act. Th» Bil had then 


(309) 30 C. 499 tote. 
! (31) 30 C. 489 at p. 497. 
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passed through the hands of the Select 
Committee andit is interesting to tote 
that this lezislation was delased for about 
eight years Over this véry question of 
jurisdiction, Maine clearly intended to 
base the jurisdiction on residence not on 
domicile and expressed a confident hope 
that the decrees of the Indian Ccurts in 
the case of persons domiciled in Ergland 
would receive extra territorial recognition, 
He further expressed himself as to the 
scope of clause 7 of the Bill in terms rot 
dissimilar to those which I have used in 
discussing section 7 of the Act, 1 do 
not seek to support my views by these 
observations. Indeed, as I have said, the 
history of the legislation attracted mv 
attention after my judgment was wr'tten. 
But the point is not without interet 
and this contemporaneous exposition cf 
whit was then believed to be thelaw, is not 
without value in considetirg the intention 
of the T,egislature. 

I now come to the facts of this case. 
At the outset it ış necessary to remark 
that the decision proceeds to some extent 
on allegations of fact which go beyond 
the pleadings. "The petition was filed on 
September 7th 1921 and paragiaph 11 says 
that “the respondent has disappeared from 
her father's house." ‘That was the peti- 
tioner's state of knowledge at that date. 
After that date it is alleged that he dis. 
cover.d that on September 6th and 
September 7th respondent and the co- 
respondent stayed together in an Hotel at 
Lona.la on nights of September 6th and 
September 7th. Strictly there should have 
been an ame.dment of the pleadings, 
but no ob’ection was taken to evidence 
going on as to this matter. The case 
stood ac journed for that evidence without 
objection, and no substantial injustice h.s 
been d ne by the failure to conform t, 
the strict rules of procedure. ‘hat evi- 
dence must, therefore, be read as good 
coe for the purposes of the issue of 
act. 

It is necessary to state briefly the 
sequence of events. The parties were 
married in 1914. There are two children, 
On March I2th 1921 they returned from 
En land to India and stayed with the 
wife's parents Major and Mrs, Wick! am 
in Poona. On May rst 1921 the peti- 
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tioner entered the service of Messrs. 


Thomson and “Taylor in Bombay, The” 


respondent anl the caildien remained at 
Poona. In June r92r tae co-respondeat 
became a boarder in Major Wicxham’s 
house. While in Bombay the petitioner 
teceivel certain anonymous letters which 
excited his suspicious. On August 13th 
1921 the petitioner went to Pooua. Tiere 
was some discussion on this matter. The 
details depa»nd on the .uncorroborated 
evidence of the petitioner, but it is clear 
from the respondent's evidence that she 
became aware of his suspicions, She 
says. “I think I promised not to have 
anything to do witu Captain D’Arcy.’’ Oa 
August 15th the petitioner returned to 
Bombay taking the elder child wita him, 
On August 20th he retirned to Poona 
aud on August 21st he retirned with the 
responlent and the two children to 
Bombay. 'Tüey took roomsin a boarding 
house, The co-respondent was also in 
Bombiy at this time, Oa the morning 
of August 23rd the petitioner left his 
place of business about ro a.m. aal 
returned to his rooms. He found the 
respondent and the co-respondent to- 
gether on the Verandah. [here wus a 
quarrel. ‘Ine parties then went together 
to a Solicitor. At 2-30 P. x. they re- 
turned tozeth2r to the boarding house, 
and the respoident and tye co-respoadent 
went away tozether leaving the petitioner 
with the children. Tae respondeat and 
co-respon lent appear to have gone to 
the house of one Gove where 
the co-responleat was staying. They 
spent the rest of the day tozether, went 
to a theitre ia tie evening ani tie re- 
spouleat thea too the co-respond:nt to 
tha Apollo Hotel about milnizht where 
she spent the night. Th» petitioner 
telegraphal to his father-in-law at Poona. 
Major Wickhan arrived at Bombay on 
the moeni? of Auzust 24th. Taoey found 
th» respondent aad the co-respo1dent to- 
gether at Gove’s house, Taere was a 
violvent altercation. Tanca they took 
the respondent t) the A»ollo Hotel. Ta: 
door of the roo n was fouad locxel, anl 
respoadeat admittel tuat tie co-respond- 
ent hid the key, Thə door was broken 
open, aid the respoilents luggige rə- 
moved, That night her father took har 
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to Poona in 
Bombay, 

Thee is not so far as I can find any 
dispute as to th:s: facts, As to the 
reasons Waica actuated respondent in 
leaving her husband there are two coa- 
fllicotin» stories, The husband says in 
effect that sh» left him to join her lover: . 
the wife, that har husband turned her out 
of the house andl that the respondent 
merely acted as a friend. Now the learned 
District Jude says—and I think most 
pettinently—‘‘why did the respondent not 
go bicz to her father’. ‘he distance 
from Bom ay to Poonais rr4 miles by rail, 
and there is a frequent service of trains. 
Ihe plea of want of money is futile in view 
of what actually happaned. Iurtyer there 
is independent evidence which th: learned 
District Judge has believed as to tie 
circumstances in which respondent left har 
husband's p'otsctioi. Tais witness is 
Mts. Parisi who kept tie boarding house. 
This lady says “I begged hèr not to 
go: but sh: siid she must go where 
her affection, weve.’’ The res voadent 
admits that Mrs. Parish was present. 
The facts, therefore, plai ly are that 
respondeat knew that her conduct 
with the co responlent had excited her 
hasbaul's sispicions; that she openly 
expressed a guilty affection, and went 
away with the co-respondent: that she 
did not tike the proper course which was 
open to her, viz, to return to her father 
bit stayed with the corespondent all 
diy, want with him to the theatre, and 
allowed him to escort her to an Hotel 
at midaight. Next day shere-joined him, 
It is difficuit to regard this conduct as 
coisistent with innocence, Whether it 
woaill bə sye toinfer adultery need not 
bə decided in view of the subsequent 
history of the case. But should it be- 
c)mz necessary to do so, I should fini 
it impossibie to say that the District 
Jidzs was wroag in inferring adultery. 

It appeats that on the evening of 
Aizat 24th there was some kind of re- 
c)aciliation between the parties, though as 
I hive said there was admittedly nothin; 
witch can anant to condoastion as. 
delinaj in section r4 of the Indian 
Divorce Act. After respondent returned 
to Pooui on August 24th, certain letters 
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passed. There is nothing in the peti- 
tionér’s letters, as I read them, which hclps 
the decision of this case. Put shortly 
they are the letters of a man suffering from 
acute agony of mind, who desires to be 
reconciled with his wife, 
letter from the respondent dated Sep- 
tember Ist 1921 which is very signifi- 
cant. The respondent had then made up 
ber mind tO leave her husband. She 
writes as follows :— 

“I wish to inform you for ‘Good and 
all’ that I shall never live whith you 
again as your wife and the sooner we 
are separated or divorced the better for 
us both....My life with you js misery to 
myself and must necessarily be so to 
you when you know I cannot even like 
you and T only see one thing to do, vtz., 
‘divorce me’ (the word ‘me’ is not per- 
fectly clear but I read it so. Which 
eventually must come, I have always 
been afraid of you and Daddy but I do 
not intend to be any longer, as allyou and 
Daddy think ofis your mame and what 
people will say etc. not my happiness.... 
If in future ycu interfere in any way what- 
Soeverin my doings ‘ Beware’ as things 
will not be so peaceful on the next occa- 
sion. You have your recourse, viz , the 
Law.” i 

Now I have every desire to be seru pul- 
ously fair to the respondent but id in 
the light of the past events what does 
this letter mean ? Is it not fait to express 
the meaning thus “I aim leaving you to 
seek my own happiness and you had 
better divorce me”, I take it that the 
respondent who is twenty eizht years of 
age and had been married for seven years 
knew thit a husbaad cannot divorcee his 
wife without cauie, and had she intended 
to give lim cause sie could hardly have 
acted in a move appropriate manner. On 
September 2n1 she lett her parents’ house. 
with her two children and went to an 
Hotel at Lonavla 40 miles away by rail. 
She stayed there from September 2nd 
to September 8th. She sent for the co- 
respondent who came to Lonavla and 
occupied the b.droom next to hers, 
Whether he was there for one night 
of two nights is to my mind immaterial, 
I do not find it necessary to add any 
details to this natrative, They will be 
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found in the judgment of the learned 
District Judge. The inference scems to, 
me irresistible. I must hold that adultery. 
is proved, 

The order of the Court accordingly was 
as follows,— 

The District Coatt of Poona bad ño 
jurisdiction to passa decree for dissolüticn 
of marriage. 

, Adultery of respondent No. I with res- 
pondent No.2 was proved. 

Decree for judicial separation, 

The District Coutt to determine question 
of alimony and the custody ot the 
children, 

The petitioner to pay the costs of 
respondent No. 1 and to recoVer such 
costs and hisown from respondent No. 2. . 

Z. X. 


Order accordingly. 


PRIVY COUNCIL, 
APPEAL FROM THE ALLAHABAD HIGH COURT. 
November 14, 1923. 
Present :— Viscount Haldane, Lord 
Dunedin, Lord Atkinson, Lord Shaw, 
Lord Phillimore, Mr. Ameer Ali and 
| Sir Lawrence Jenkins, 
Raja Bahadur Raja BRIJ NARAIN 
RAI-~-APPELLANT 
v2rsus , 
MANGLA PRASAD RAI AND OTHERS 
—RESPONDENTS. i 

Hindu Law — Alienation— Necess ity— A uecedent 
debt—Manager or father, powers of—Father, 
whether alive or dead, effect of—State decisis, 
principle of—Plea not taken in large number’ of 
cases, inference from. 

The managing co-parvener of a joint 
undivided cstate cannot alienate or burden the 
estate gua manager except for purposes of 
necessity. [p. 693, col, 2.) i 

But if he is the father and the reversionaries 
are the sons he mar, by incurring debt, so long 
as it is not for an immoral purpose, lay the 
estate open to be taken in execution proceeding 
ae 3 decree for payment of that debt, [p. 693, 
col, 2, 
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If he purports to burden the estate Ly 
mortgage, then unless that mortgage is to discharge 
an antecedent debt, it would not bind more 
than his.own interest, [p. 693, col. 2.] ; 

Antecedent debt means antecedent in fact 
as well as in time, that is to say, that ihe 
debt must be truly independent and not part of 
the transaction impeached. [p. 693, col. 2 

There ig no rule that this result is affected 
by the question whether the father, who 
eontracted the debt or burdens the estate, is 
alive or dead. [p. 693, col, 2.) | 

It is above all things necessary stare decisis, 
. mot to unsettle what has been settled by a 
long course of decisions. [p. 692, col. 2.] 

When a long series of cases extending over 
a long period- of time’ when parties were 
represented by ¢minent Counsel are decided in 
a way where if a plea which was evident had 
been taken and upheld, the decision would 
have been the other way, there arises an 
irresistible conclusion that the pla was not taken 
because it was felt to be bad. [p. 693, col. 1.) 


Appeal from the judgment and decree of 
the Allahabad High Court (Tudball and 
Rafique, JJ.) dated the 28th October 1918, 
and published as5o0 Ind. Cas. ror, from a 
decree of the Subordinate Judge, Ghazipur., 

Messrs. De Grvyther, K.C, and Dube, for 


the Appellant. 
JUDGMENT. 

Lord Dunedin —The tacts inthis case may 
be very shortly stated. On the 4th March 
1908 Sita Ram granted a mortgage for 
Rs. 11,000 in favour of Raja Narain Brij 
Rai and Jagdish Narain Rai. The mort- 
gage was secured on ancestraland joint 
propetty .of which Sita Ram was atthat 
time manager, the other members of the 
joint family being his two sons, minors, 
In 1912 the mortgagees brought a suit on 
the mortgage and obtained a decree ex 
parie. in 3913 the present suit was raised 
by the mother on behalf of her two minor 
sons (the elder has since become major) 
to haveit declared that’ the mortgage 
was not binding on them and that the 
decree granted was so far as they were 
concerned nulland void. 

The mortgage in suit bears to have 
been executed in order to pay off two 
prior mortgages on the same property of 
date the rzth December 1905 and the 
Igth June 1907, respectively, 

In the suit the plaintitis. cited the two 
mortgagees and their father, Sita Ram, 
who had granted the mortgage. Sita Ram 
did not appearto defend Jagdish Narain 


Rai made over his interest to his brother, 
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Raja Narain Brij Rai, who appeated to 
defend and pleaded that the mortgage 
in question having been granted to pay 
off an antecedent debt of the plaintiffs’ 
father,it was binding onthe estate. 
“The Subordinat: Judgefound as facts. 

(x) That the property was ancestial 
and joint. | 

(2) That the money raised under the 
mortgage was to the extent of Rs, 10,265 
employed in paying off the earlier 
mortgages. . 

(3) That the sons had not been jro- 
perly represented when the 2x parte decree 
of 1912 was granted. " 

He thenfound inlaw that the plaintifs’ 
sons were not bound by the decree of 
I912, and he accordingly set aside the 
decree of 1912 so far as the sons were 
concerned; he made no further declara- 
tion. The defendant appealed. The learn- 
ed Appeal Judges affirmed the findings, 
of fact of the Subordinate Judge with the 
variation that they found that the whole 
Rs. 11,000 had been employed in paying 
off the earlier mortgages, but im view of 
what had been said by th's Board in the 
case of Sahu Ram Chandra v. Bhup 
Singh (1) decided after the date of the 
judgment under appeal, they remitted to 
the Subordinate Judge to find whether 
the earlier mortgages were. incurred to 
discharge obligations not only previously 
incurred but incurred wholly irrespective 
of the joint family property, The learn- 
ed Subordinate: Judge set out adcitioral 
evidence as to the two earlier mortgages. 
On this evidence being taken up by the 
learned Judges of the Court of Appeal, 
they came to the conclusion that it was 
impossible to say for what precise purpose 
the money raised by the two earlier 
mortgages had been used, or that the debt 
then incurred was incurred wholly irres- 
pective of the family property. They 
accordingly dismissed the appeal.- Appeal 
was then taken to the King in Council. 

The defendant admits thatthe ex parte 
decree is not binding on the minors in 


(1) 39 Ind. Cas. 280; 44 LA. 126; 21 C. W.N. 
698; 1 P. L. W. 557; 15 A Le J. 437; 19 Bom. I^ R, 
498126 C. In J. £; 33 M. L. J. 14: (1917) M W.N. 

P C). M. L. T 22; 6 L. W. 213; 39 ss 437. 
P. RF 
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reSpect that they were not properly re- 
presented, but contends that thereought 
to have been a declaration that under 
the circumstances the property become 
bound and is liable to be taken in exe- 
cution, 


-In the case of Sahit Ram Chandra v, Bhup 
Singh (1) the sait was brought upon a mort- 
gage 27 Years oldfor Rs. 200,and R s, 15,000 
was demanded in respect of the principal 
and accrisd interest, It was pleaded that 
th: Rs. 202 had been borrowed for fa mily 
necessity, but this contention was nega- 
tived in fact. It was, therefore, a simple 
case of a debt having been constituted 
by way of mortzage on the family estate 
by tha father manager and been allowed 
to swell to gigantic proportions, no money 
hivinz teen paid thereon, The creditors 
had put forward the universal . proposition 
that if debt was found to incumber the 
estate, if was necessary for the other 
members of the family who wished -to 
affirm its non-efficiency to prove that it 
wis incürted for immoral purposes. If 
they failed to d» so, then the incumbrance 
must stand without further question. 
Tais view was negatived by the High 
Court, and in order to allow the point to 
ba settled leave, was given to appeal to 
the King in Council. The appeal was 
heard ex pirle, At the appeal it became 
clear that there was in no sense an an 
tecedent debt. The incumbrance itself 
was the debt, the money being advanced 
as the inculmbrance was granted, In the 
course of the judgment, however, Lord 
Hobhouse's opinion in Nanomt 
Babuasin v. Modhun Mohun (2) was cited, 
aud commenting on thisit was said:— 

“In their Lordships’ opinion these ex- 
pressions, which have been the subject 
of so much difference of legal o inion, 
do not give any countenance to the idea 
that the joint family estatecan be effec- 
tively sold or charged in such a manner 
as to bind the issue ofthe father, except 
where the sala ot charge has been made 
in order to dischieze an obligation not 
only antecedeatly incurred but incurred 


2) 13 LÀ, 1; 13 C. 21; 10 Ind. Jur. rst; 


» 
F, G J. 683; 6 Ind, Dec, (M, 8.) 510 (P. e) 4 pat 


INDIAN CASES: 
BRIJ N\RAIN RAI v, MANGLA PRASAD RAI. 


69r 


wholly apart from the ownership of the joint 
estate or the security afforded or sttpposed 
tobeavailable by such joint estate," 

The learned Judges interpreted that to 
Mean that a mortgage per s: could not be 
an antecedent debt, for a mortgage is 
obviously a security which is not apart 
from the security of the estate over which 
itis constituted. lf, therefore, it could 
not be shown thit an anterior mortgage 
had been incurred im respect of an antece- 
dent debt u1connected with the estate 
thenthe anterior mortgage could not be held 
tobea debtantecedent to the subsequent 
mortgage, and that subsequent mortgage 
could not stand though its proceeds wefe 
eatirely used to pay off the prior mort- 
gage, 

Before the present case came up to their 
Lordships, the expression used in the case 
of Sahu Ram had come before the con: 
sidetation of thc High Court in Madras 
inthe case of Peda Venkanna v, Sreenivasa 
Deekshaptle (3) and again in Arumugham 
Chetty v. Muthu Keundew (4) where the 
question was referred to a Hull Bench. In ihe 
latter case the Pleader had gone the whole 
length of saying that no mortgage could 
ever be an antecedent debt the payment 
of which was capable to support a new 
Mortgage, In both cases the Madras, 
Court came to tha conclusion that the 
judgment of the Board in Sahu Ram's case 
(1) ought not to be so interpreted, 

Upon this appeal when their Lordships 
were satisfied thet there was this discre- 
pancy of opinion between the judgments of. 
the High Courtof Allahabadin this case 
and that of Madras in the others, they 
thought it advisable to have the question 
argued before a Full Board, which has 
been done. Their Lordships. have had 
the advantage of a very full and able 
argument in which many authorities have 
been quoted. 1t is to be regretted that 
this case also is ex parte, but their Lord- 
ships are satisfied that the whole of the 
authorities bearing on the question have 
been fairly brought to their notice. 


(3) 43 Ind. Cas. 225; 41 M. 136; 22 M. L. T. 3341 
33 Me Le J. 519; 6 Le We 6495 (1918) M. We N. 55, 

(4) 52 Ind. Cas. 525} 42 M. 7115 9 Law. 565j 
(1919) M. W. N, 409; 37 M Li Je 166; 26 ML T. 
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subject of what binds an estate when the 
manager of the joint family estate is the 
father, and the reversionaries are the 
sons, isin a state which is somewhat 
illogical and in the absence of binding 
anthority could not be accepted. On the 
one hand it is settled law that the manager 
as such cannot bind the estate at his own 
free will and without any compelling 
cause so as to bind the  reversionaries. 
He can, bind it for necessity, the necessity 
being the necessity of the family, and so 
fat there is no difficulty in principle, 
though the question of whether in any 
particular iustance there was a necessity, 
may “like other questions of fact liable to 
be involved in a question of decree be 
difficult to decide. But then there comes 
in the further doctrine that debt has | een 
contracted by the father, and the pious 
obligation incumbent on the son to see 
his father’s debts paid prevents him from 
asserting that the family estate, so far as his 
interest is concerned, is not liable to purge 
that debt. It may kecome liable by 
being taken in execution on the back of 
a decree obtained against the father, or 
it might become liable by beiug mortgaged 
by the father to pay the debt for which 


Otherwise decree might betaken and exe- 


cution be sought. It.is more than ap- 
parent how in practice these two princi- 
“ples may clash, nor is, thisin any sense a 
new discovery. Nothing clearer could be 
said than what was said by Lord Hobhouse 
delivering the judgment of the Board in 
Nanomi s case (2) already quoted :— 

*Destrüctive as it may be ofthe princi- 
ple of independent co-parcenary rghts in 
the sons, the decisions have, for some 
time established the principle that the sons 
cannot set up their rghts against their 
father's alienation for an antecedent debt, or 
against his creditors’ remedies for their debts, 
if not tainted with immorality. On this 
important question of the liability of the 
joint estate their Lordships think that 
there is now no conflict of authority.” 

It is probably bootless to speculate as 
to how these seem'ngly conflicting princi- 
ples were allowed to deyelop. On the one 
hand there ‘is the general rule of the 
Mitakshara Law that the manager cannot 
butden the estate for his own purposes, 
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This is. set forth at some length in the 
judgment in Sahu Rams case (x) On 
the other hand there is the obligation of 
the son to discharge his father’s delts, 
based on the doctrine of pious duty, but 
perhaps reflecting a remaner.t, as suggested 
by Sadasiva Aiyar, J. in  Arwmugham 
Chetty v. Muthu Kowndan (4) irom the 
older laws of Manu under which the son 
had no interest during the father’s life- 
time. Itisenoughto say that both' princi- 
ples are firmly established by iong trains 
of decision, and it certainly occurs to the 
view that the term “antecedent’’ delt 
represents a more or less desperat« attempt 
to reconcile the conflicting principles For 
after all, if looked at straight in the face, 
what position could be more anomalous 
than this. A father who is marager, 
borrows a like sumfrom 4 and B. To A 


he gives a’ mortgage on the fam' ly estate 


containing a personal covenant. To B he 
gives a simple acknowledgment of loan, 
B'sues and gets a decree; on this decree 
execution can follow and the estate can 
be taken. A, suing upon his mortgage, 
cannot recover. It seems to have been felt 
that if the debt for which a mortgage was 
given was in any proper sense antecedent, 
then it so to speak escaped the direct in- 
fringement of the principle that the father 
manager could not ‘burden the estate 
except for necessity. 

In such a matter as the present it is 
above all things necessary stare decisis,” 
not to unsettle what has been settled by 
a long course of decisions. Their I,ord- 
ships entirely agree with: the views of 
the learned Chief. Justice-in the Full 
Bench Madras case. They think that 
the case of Sahu Ram Chandra v; 
Bhup Singh (1) must not be taken to 
decide more than what was necessary 
for the judgment, namely, that the 'in- 
curring of the debt was there the creation 
of the mortgage itself and that’ there 
was there no antecedency either in time 
or in fact. Moreover, if proper attention 
is paid to the word “incurred,’’ they thick 
that it will te seen to bea proper inter- 
pretation of the sentence which bas caused’ 
the doubts. 

There are, however, secme observations 
in Sahu Rams case (1) which are not 
necessary for the judgment but which: 
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79,8nd was rejected by a Full Bench. 


they do not think can be supported. 
Founding upon them. the learned Counsel 
in: this case argued in tne Court below 
that no liability of the sons, based on 
the pious obligation to pay a father’s 
debt,. could be made available to the 
creditor while the father was still alive. 
Here again, if the point was open, there 
would be mach to be siid in favour of 
a position, which seems consonant with 
common sense. But tbeir Lordships are 
satisfied that a long train of authorities 
have settled the question, Instances of 
gale being permitted when the father for 
whose debt the sale was made was still 
alive may be found in the cases reported 
as follows :—~ 

` Girdharee Lali v. Kantoo Lall (5), Deen- 
dyal Lal v. Jugdeep Naratn Singh (6), 
Nanomi Babuasin v. Madhun Mohun (2), 
Bhigbul Pershad v. Girjt Koer (7), Minak- 
shi Nayudu v. Immudi Kanaki Ramaya 
Goundan. (8), Mahabir, Pershad v. Moheswar 
Nath. Sahit (9), Sripat Singh Dugar v. 
Prodvot Kumar Tagore (ro) . 

It is true thit the poiat was not 
actually taken so far as appears in any 
of thes: cises, but when a long series of 
cases extending over a long period of 
time when parties were 1iepresented by 
em'nent Counsel are: decided in a way 
wnere if a plea which was evident had 
been taken and upheld, the decision would 
hive bean the other way, there aris2s an 
irresistible conclusion that the plea was 
not taken because it was felt to be bid, 
The plea, however, was actually taken in 
Badri Prasad v. Madan Lal (x1), se» page 


(5) 1 I. A. 321; 14 B.L. R, 187 (P. C); 22W. R. 
56; 3 Sar. P. C. J. 380 (P. C). 

6) 41. A.247; 3 C. 198; 1 C.L R. 49; 3 Sat. P. 
porn 3 Sath. P. C, T. iue I Ind. Jur. 604; 1 
Ini. Dec. (N, S.) 715 (P. C). | 
. (7) 15 I. A. 99; 15 C. 717; 5 Sar. P. C. J. 186; 12 
Ind. Jur. 289; 7 Ind. Dec. (N. 8.) 1062 (P. C). 

(8) 16 I. A. 1; 5 Sar. P. C. T.271; 12 M. 142; 13 
Inj. Jur. 9; 4 Ind. Dec. (N. S.) 448 (P. C). 

9) 17 LA. 11; 17C. 5841 5 Sar. P. C. J. 4894 8 
Ind. Dec, (N. S.) 929 (P. C.). 

(ro) 39 Ind. Cas. 2521 44 I. A. 11 32 M.I» J. 133; 
15 A. L. J. 147; (1017) M. W. N., 193; 21 C. W. N. 
442; 25 C. L. ]. 220; 21 M. L, T. 222; 19 Bom. L. 
R. 290; 44 C. 524. (P. C.); 

(x1) 15A. 75; A. W. N. 


1893), 52;^ 7. Ind. Dee, 
(at, 8.) 765. : 


In Govind Krishna Gujar v. Sakharam 
Narayan (12) Chandavarkar, J., sa ys:— 

“The law is now well established that 
under the Hindu Law, the pious obliga- 
tion of a son to pay his father’s debts 
exists whether the father is alive or 
dead,” 


. The point was again taken and negs- 
tived in Ramasami Nadan v. Ulaganatha 
Goundan (13). (See at page 63.) 


Their Lordships may sum up the pro- 
positions which they would wish to lay 
down as the result of these authorities 
as follows :— 

(1) The managing co-parcener of a joint 


‘undivided estate cannot alienate or burden 


the estate qua manager except for pur- 
poses of necessity ; hut 

(2) If he is the father and the rever- 
sionaries are thesons he may, by incurring 
debt, so long as it is not for an im- 
moral purpose, lay the estate open to be 
taken in execution jroceeding upon a 
decrée for payment of that debt. 

(3 If he purports. to burden the estate 
by mortgage, then unless that mortgage 
is to discharge an antecedent debt, it 
would not bind more than his own in- 
terest. 

(4) Antecedent debt means antecedent 

in fact as well as in time, that is to say, 
that the debt must be truly independent 
and not part of the transaction im- 
peached. 
. (5) There is no rule that this result is 
affected by the question whether the 
father, who contracted the debt or. 
burdens the estate, is alive or dead. 


Applying these propositions to the'pre- 
sent Case, their Lordships consider that 
the present mortgage was raised in order 
to rav an antecedent debt, namely, the 
two older mortgages and consequently 
binds the estate, 

The result will bethat tbe appeal will 
be allowed and the decrees of ihe Courts 
below set aside with costs 2nd a declara- 
tion made that the mortgage of the 4th 


Es 28 B. 383 at p. 389: 6 Bom, L.R. 344. 
: 13) 22 M. 49; 8 M. L. J. 312; 8Ind,Dec. (N.8.) 
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Match 1908, affects the estate which may. 

be brought to sale. 

Their Lordships will advise His Majesty 
accordingly, 
“The respondents will pay the costs of 


the appeal. - 
Appeal allowed, 
8. D. 


Solicitor for the Appellant: —Mr. Douglas 
Grant. 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No, 1167 OF 
10921, 

June 8,. 1923. 

Present :—Mr. justice Lindsay and 

| Mr. Justice Sulaiman, 
BAIDRO MISIR—DEFENDANT— 
APPELLANT 
V€rSus 
RAMILAGAN SHUKUL —PILAINTIFF— 
RESPONDENT. 
Pre-emplion — Essential requisiies of suit-— Evenls 
$ubsequentto First Court's decree, effect of. 
In order to maintain a suit for pre-empticn, the 
plaintiff pre-emptor must establish that he had a 
right to pre-empt, (a) on the date of the sale, 


A at the time when the suit is brought, and’ 


c) on the date of the decree of the Trial Court, 
[p- 694, col. 2; p. 695, col. 1.] 

Ram Gopal v. Piari Lal, 21 A. 441; A. W.N, 
(1899) 163; 9 Ind. Dec. (N. S.) 988, B&agwan Das v, 
Mohan Lal 25 A. 421; A, W. N, (1903) 83, Rohan 
Singh v. Bhao Lal, 3 Ind. Cas. 42; 31 A. 530; 6 A. 
L. J.699, Shankar Lal v. Kivari Mal, 77 Ind. Cas; 
144; (1924) A. I.R (A) 8r, followed. 

The'fact that subsequent to the passing of 
the decree of the Trial Court the plaintiff-pre - 
emptor has undergone 8 change in status, would 
in no way affect the right he possessed at the time 
wien the decree in his favour ought to have been 
passed by that Court. [p. 695, col. 1.] 

Second appeal from a decree of tke 
Second Additional Judge of Gorakhpur. 

Dr. M. L. Agarwala and Mr. Lakshmi 
Narain Tewari, for the Appellant. 

Mr, Haribans Sahat, for the Respond- 


ent, 
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JUDGMENT.—This is a defendant's 
eppeal arising out of a suit for pre- 
emption. The main plea taken on behalf ` 
of the defendant was-that the plaintiff 
had no preference over him, 'The Court 
of first instance dismissed the suit ou 
the 24th July 1920. On appeal the 
lower Acpellate Court was of opinion that 
under the custom recorded in the wajib- 
ul-arz the plaintiff had a tight of 
pre erenceas against the deferdant-vendce 
though the latter was a co-sharer in tle 
same thok, The decree of the First Court 
was accordingly set aside and the suit 
decreed. A second appeal was preferred 
to this Court on the 28th July 1921 and 
one of the grounds raised in tke 
memora ndum of appeel was that, inasmuch 
as the plaintiff-respondent had ceased to 
be a cO-sharer at the time of the lower 
Appellate Court's decree, his suit should 
have been dismissed. 

An affidavit was filed in support of the 
allegation implied in that ground and 
time was given to the opposite party to 
file a counter-affidavit if necessary, No 
süch affidavit was filed. 

We may, therefore, take it that it is 
the appellant's case that on the 20th 
April 1921 the share of the plaintiff 
preemptor, on the .strength of which he 
had instituted tke suit was sold at 
auction and purchased bya third party. 
This sale was subsequently confirmed and 
a sale certificate of a later date was 
issued, a certified copy of which is 
produced along with the affidavit. We 
may, therefore, take it thet the plaintiff- 
respondent ceaced to be a co-sharer on 
the 20th April 1921. This, however, was 
a dite subsequent to the date of tke 
Fitst Court's decree. But we would like 
to note that, eithoughthe auction-purclase 
had taken place before the passing of the 
dectee of the lower Appellate Court, the 
fact was never brought ty the notice of 
that Court. 

It is well-settled law that a plaintiff 
pre-emptor in order to be able to maintain 
a suit fot pre-emption must establish his | 
right to pre-empt on three important 
dates, He must have a right of pre- 
emption at the time when the sale took 
place otherwise he would have no cause 
of action et all. He must also have the 
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Same right at the time when the suit is 
. brought or else he would have no loons 
Sidi to sue. A possible view to take 
‘might have ben- that ‘nothing which 
happens after the institution of a suit can 
alter the 
has been held in a number of cases by 
‘this Court. that it is incumbent on the 


- plaintiff to prove that his right to pre- - 


-empt continues up to the date when the 
-decree ought to have been passed in his 
favour, namely: the date on which the 
“Case was disposed of by the First Court, 
It matters little whether the Court of 
first instance did ectually dismiss or 
decree his suit. The date of that Court's 
decree is the date on which, if the 
plaintiffs! coatention is correct, the decree 
ought to have been passed in his favour, 
This principle was the 
decision in the following cases, 
_ Ram Gobal v, Piri Lal (x), Bhag wan 
Das v. Mahan Lal (2), Rohan Singh v. 
B'30 Lal (3) and of Shankar Lal v. Kirari 
Mal (4) recently decided by this Bench. 
The last cruc'al date in such cases must, 
therefore be taken to be the date of the 
First Court’s decree. 1f subsequent events 
were allowed to alter the form of the 
decree it would lead to much confusion. 
It is impossible to hold that having 
Te-ard to the position of the patties, as 
1t stood on the date of the First Court's 
decree, any other decree could have been 
passed oi that date. Further more, an 
Appetlate Coart cannot take into account 
these subsequent events without admittin g 
tresh evidence in appeal, which may not 
always be permissible. 
- We are, therefore, of opinion “that the 
subsequent loss of the share by the plaintiff 
can In no way affect the right he 
possessed at the time when ‘the decree in 
his favour ought to have been passed by 
the First Court, l 
The other grounds taken in the 
Memorandum of appeal have not been 
serlonsly pressed, The result, therefore, is 


, (r)?1 A. 441: A, W. N. (1899) 163: 9. Ind. Dec, 
n. i A < 
2) 25 4.421; 4. W. N. (1903) 83. 
(3) 3 Ind. Cas. 425 31 A, 530: 6 ALL: J: 690. 
© (4) 77 Ind. Cas, 144; (1924) AJI, R (A) 8r 
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position of the parties, But it . 


basis of the. 
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that the appeal fails and is hereby 
dismissed with costs including in this 
Court fees on the higher scale, 


W. C. A. Appeal dismissed, 


URT. 
RENT APPEAL NO. 3 OF 1922. 
May ro, 1922. 
Present:—Mr. Wazir Hosen, A. J. C. 
Kunwar BEHARILAL—PLAINTIFF 
APPELLANT 
YEN SUS 
KALKA AND OTHERS—DEFENDANTS— . 
RESPONDENTS. 
Evidence Act (1 of 1872), s. 92, proviso (1)— 


Recital in vent receipt as to period fov which went 
is paid—Oral evidence whether admissible to con- 


tradict  vecital— Fraud, effect of. f 

In a suit for the recovery of rent oral evidence, 
cannot be given to contradict recitals in rc- 
ceipts for rent granted by the plaintiff specify. 
ing the period for which the payments were 


made. . 697, col. 1) : 
cs however, it is alleged that the recitals 


as to the periocs for which payments were nace 
are fraudulent; ofal eviderce is cdmissitle to prove 
the allegation vir peu T section 92 cf 
the Evidence Act. i F s T JUN 
Ane ageinst a decree of the'Third Adi- 
tional District Judge, Luckrow, cated the 
I2th December 16921, reversing that of 
the Honorary Assistant Collector, Lucknow, 
dated the 26th September 1919. 
Mr. Basudeo Lal, for the Appellant. 
Mr. Rajeshwartt Prasad, tor the Respond- 
is. - ; 

e TUDGMENT —This is a second appeal 
arising out of a suit brought by e: 
laintif appellent for tle recovery. o 
tent for Miei eod of Kh rif 1323 Fasli to 
the end of Rabi 1326 Fasiionder section 
ro8, clause (2) of the Ovdh Rent Act 
(XXII of 1886.) The defendants-respon d- 
ents pleaded payment and: in proof 
thereof they filed a large number of re 
ceipts granted -by or on behalf of the 
plaintif landlord. Fach of the receipts 
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On which reliance was placed by the 
defendants in proof of the payment of 
the rent for the years in sull contains a 
recita] to tke effect that the payment 
was made with regard to a petiod previous 
to the one for which this suit was 
brought. The defendants further gave 
Oral evidence in proof of the facts that 
there were no arrears due for the years 
to which the recitals in the receiptsrelate 
end that the payments evidenced by 

those receipts were made in discharge of 
~ the liability for payment of the rent for 
the years in question. 


The Court of first instance declined to 
take the oral evidence into consideration 
łor the reasons that the recitalsin the 
receipts as Iegards the period for which 
the payments were made could not be 
perniitted to be superseded or contradict- 
ed by oral evidence. The learned As- 
sistant Collector relied for this view of 
the law on section 92 of the Indjan 
Evidence Act, The result was that ex- 
cept for a paltry sum of Rs. 16 the plaipt- 
iff-appellant's suit was decreed. The de- 
fendants appealed te the Court of the 
: District Judge of Lucknow and the appeal 
was heard by the learned Third Additioral 
District Judge of that district. The lerned 
Judge held that section 92 of the 
Indian Evidence Act was no bar tothe 
admissibility of oral evidence in proof of 
the facts already stated and on con- 
sideration of the evidence and circum: 
stances in the case he came to the com- 
clusion that the payments evidenced by 
the receipts were really made in dis- 
chirge of the liablity for rent for the 
years for which thepresent suit was brought. 
The result was that he allowed the ap- 
peal, set as‘de the decree of the . First 
Court and dismissed the plaintiff’s suit 
with costs. The ‘appeal before me is 
from that decision of the learned  Ad- 
ditional D'strict Judge. 

The first contention urged before me is 
that the view taken by the Court of first 
instanceas reg8rds the inadmissibility of 
oral evidence for the purpose of super:ed- 
ing the recitals contained in the receipts 
in respect of the pericd for which the 
payments evidenced by the receipts were 
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made was correct and that the con" 
trary view taken by the lower Appellate 
Court' was erroneous. The grounds upon 
which the learned Additional Judge has 
proceeded are not at all convincing to 
me, He says:—“ Section 92 of the Evi- 
dence Act is inapplicable to the case. 
The Evidence Act does not say. that no 
Statement of fact in a written instiu- 
ment may be contradicted by oral evi- 
dence; but that the terms of the con- 
tract may not be varied etc, The te- 
ceipts were notexecuted by the deferid- 
ants. They were executed by or on be- 
half of the landlord.” Section 92 of 
the Evidence Act, however, excludes oral 
evidence as between the parties to the 
instrument or their representativeg-in- 
intere.t. Whether such partiesappear on 
the face of the instrument as executa nts of 
it or not is wholly immaterial. It cannot be 
doubted for a moment that the landlord 
whogave or executed the receipts in ques- 
tionand the tenants in whose favour the 
receipts were executed or to whom they were 
granted and who accepted those r«ceipts 
wereparties thereto, Purtt er, the recitals in 
the receipts as to the period for which the 
payMentswere madeand accepted do-clear- 
ly to my mind evidence one of the terms 
of the contract, On the evidence in this 
caseani in the absence of any evidence 
to the contrary, I must bold that the 
origine] contract between the parties was 
the letting of the lands in suit by the 
landlord in consideration of an annual pay- 
ment of Rs. 77 as rent for the same by 
the defendants-tenants—(See paragraph I 
of the plaint and the corresponding ‘para- 
graph ` of the written statement). ‘The 
annual payment of the rent was, therefore, 
an essential consideration srpport' ng the 
contract of tenancy and was, therefore, a 
term of the contract. But the considera- 
tion for which a contract is made may be 
executed or executory. In the former case 
the consideration is executed by one perty 
in return for tbe promise of the other; 
and nothing remains tobe done bnt to 
perform the promise according to its terms, 
In the latter the consideration is a pros 
mise made by one party in return for the 
promise of the other; there ate mutual 
promises which have to be performed on 
both sides, and the promise on ane side 


N 
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may be dependent or-conditional upon the 
performince on the other according to the 
construction of the terms, In other wotds 
au‘ exzcutory consideration is a promise to 
do orgivesomething in future. Contracts 
of leases ate in their very nature founded 
upon exectttory consideration inasmuch as 
the payment of reat on. the part of the 
lessee is to be madein tuture at the sti- 
pulated points of time to the lessor. In 
the present case, therefore, tLe recital in 
the receipts tbat the payments were 
mide in discbarge of the liability under 
the executory contract is tomy mind a 
recital of an essential term of the contract. 
Iam, therefore, unable to uphold the decree 
0: the lower Appellate Court on the ground 
Qi which it has admitted oral evidence in 
supersession of the recitals in the receipts, 


| Yet there is another ground upon which 
the decree of the lower Appe'late Court 
must be affirmed. In paragraph 6 of their 
written statement the defendarts Nos. 1, 
2 and 3 alleged th.t false en!rics Lad been 
made in papers by the plaintiff's ogent, 
Shadi Lal, and that he had realized tle 
amou;tof rent due from them. 'lo my 
mind this is a clear averment of fraud on 
the part of the pliintiff'S agent and as 
he co.nmmitted it in the discharge of his 


. usial duties plaint'ff-appel'ant must suffer 


tye colsequences of lis servant's acts. 
The Court of first  instarce entirely 
overlooked this aspect of the case but tLe 
lower Apoellate Court has approached the 
decision of that pointard has given its 
finding on it, The question raised being 
one of fraud, oral evidence fot the purpose 
of superseding the recitals in the receiptsin 
respect of the period for which ceveral 
payments were made was admissible under 
proviso (1) of section 92 of the Evidence Act. 
‘Lhe finding of the lower Appe‘late Court is 
"Having considered the evidence on the 
record carefully, Iam of opinion that the 
deieidants have succeeded in provirg 
that they had made payments for the 
years in suit and that the payments were 
not coirectiy specified in the receipts in 
queston," This finding amounts to this 
that the landlord or his agent fraudulently 
entered the period in the receipts as differ- 
ent from and previous in point of time 


to the petiod for which the, ient was 
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actually paid, The finding being one of 
fact is conclusive in second appeal. 
The appeal, therefore, fails and is 


dismissed with costs. 
Appeal dismissed, 
Z. K, 


OUDH JUDICIAL COMMISSIONER 8 
COURT. 


SECOND CIVIL APPEAL NO. 259 OF 1921, 
January 20, 1922. 
Presenti—Mr, Kanhaiya Lal, J. C. 
JAGAT SINGH—DEFENDANT—~ 
APPELLANT 
VEFSHS 
. ACRHAIBAR SINGH AND ANOTHER— 
PLAINTUTS—RESPONDENTS, 

Hindu Law— Joint family— Partition —Properly 
left undivided, nature of—Money realised ly one 
member afer partition—-Suit for recovery— Limitation 
Act ( I X of 1908), Sch. I, Art. 127. 

Anything left undivided at a partition of Hindu 
joint family property ccases to bejoint family 
property and a suit for the recovery of money 
realised by ons momber of the family to the ex- 
clusion of another is not governed after sepatation 
or partition by Art. 127 of the Limitation Act 
but must be brought within three years {rom the 
date of separation or partition. [p. 698, col. 2.] 

Gajraj Singh v. Sadho Singh, 16 Ind, Cas, 882; 
15 O. C. 397, followed. 

Aopeal against a decree of ihe Sub- 
ordinate Judge, Fyzabad, dated the 18th 
July 1921, reversing that of the Munsif, 
Akbarpur, dated 20th January 1921, 

Mr. Ghulam Husain, for the Appel- 
lant. 

Mr. S. M. Ahmad, for the Respond. 
ents. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs-respond- 
ents for the recovery of possession of a 
one-fourth share of certain property, Their 


‘allegation was that the entire property 


had been mortgaged by Sheo Narain 
Singh, the predecessor-in-title of certain 
defendants with possession in favour of 
Ranjit Singh the predecessor of the present 
plaintiffs and ccrtain, other defend- 
ants for Rs. 609 on the 22nd June 
1895; thet Mahpal Singh, a brother ot 
Ranjit Singh, owned a half share of the 
niortgagee right, that the remaining half 
share of that moxtgügee right devolved 
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on- the death of Ranjit Singh on his 
sons, Jagat Singh,  Ramsatan Singh, 
Abhairaj Singh and Achhaibar Singh, and 
that in June 1912 the heirs of the mort- 
gagor took illegal possession of the mort- 
gaged property without paying the mort- 
gage-money. The plaintiffs, Abhairaj 
Singh and Achhaibar Singh, claim a one- 
fourth share of the mortgagee right end 
sue for the recovery of possession of theif 
share alone. 


‘he heirs of the mortgagor pleaded that 
in June 1912 they had redeemed the 
mortgage and lawtully obtained posses- 
sion of the mortgaged property, Jagat 
Singh, one of the brothers of the plaint- 
iffs, pleaded that the plaintiffs used to 
live as members ofa joint family with 
him, that they had gone to Burma after 
executing a  power-of-attorney in his 
favour, and that in June 1912 the Leirs 
of the morteagor paid half the mortgage- 
money to Mabpal Singh by executing 
another mortgage-deed in his favour and 
the remaining helf to him as representing 
the sons of Ranjit Singh in redemption of the 
mortgage. He further pleaded that the 
money so recovered was spent over joint 
fam`ly purposes, thatis tosay, is. 150 were 
paid to Bahraichiin satisfaction of a debt 
due by Ranjit Singh and the remaining 
Rs. 150 were spent on the marriage of 
Abhairaj Singh, one of the plaintiffs. He 
also stated that in 1915 tre plaintiffs 
sevatated from bim and Ramsaran Singh 
and that the plaintiffs had no cause of 
action against any of the contesting de- 
fendants; 


he Court of first instance dismissed 
tbe claim. Its finding was that the 
mortgage in question had been duly re- 
deemed by the heirs of the mortgagor 
and their possession was, therefore, not 
unlawful. It also found that the mort- 
gage-moiey received by Jagat Singh had 
Deen applied in payment of a debt due 
by Ranjit Singh and for the expenses 
connected with the second marriage of 
Abhairaj Singh. The lower Appellate 
Court, however, held that Jagat Singh 
had failed to prove that the sum of 
Rs. 300 teceived by him had been ap- 
plied for family purposes and passed a 
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decree fot half of that amount in 
tavour of the pleintiffs against Jagat 
Singh. i i 
The present appeal has been filed by 
Jagat Singh whose contention is that the 
relief granted by the lower Appellate 
Court was batred bv limitation and is 
foreign to the suit which: was brought for 
the possession of the mortgaged property 
On an allegation which was found to be 
untenable. ME 
There can.be no question that the 
effect of the redemption obtained by the 
heirs of the mortgagor by the payment 
made to Mahpal Singh and Jagat Singh 
was to Telease the mortgaged property 
from all liability under the morigage, 
because Mahpal Singh was the owner of 
half the mortgagee interest and Jagat 
Singh represented the joint family, com- 
prising the four sons of Ranjit Singh, who 
held the remaining half. Mahpal Singh 
and Jagat Singh received Rs. 300. The 
redemption took plece in June 1912. In 
January 1915 the plaintiffs separated from 
Jagat Singh and Ramsiran Singh and an 
avreement was executed by Jarat Sinth 
and Abhairaj Singh, dividing the proretty 
equily between them (Exhibit A-5). 
Abhairaj Singh and Ramsaran Sinth were 
nit parties to tratagreement butit is ob- 
vious from the citcumstancest}at Achhai- 
bar Singh represented his brother, Abbai- 
raj S'ngh, while Jagat S'ngh representcd 
his brother, Ramsaran Sigh, in that 


- transaction. The money realized by Jagat 


Sinch could have been taken into account 
at the time of that partition, if it kad 
not been spent for family pvurpctses, 
Anything left undivided there after ceased 
to be jont famiy propertly, abd as 
peintcd out in Gajraj Singh v. Sadho 
Singh (1), a suit for the recovery of. 
monty realised by one member of the 
family to tbe exclusion of another was 
not foverned after separation or partition 
by Art. 127; of the Indian limitaton 
Act (IX of 1908).. The real zation in this ` 
case had been made while the family 
was still joint. The suit ought, therefore, 
to have been brought w thin thice years 
from the date cf separation cr partition 


- (1) 16 Igd.Cas. 882; 15 O. €, 397: 
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and is now cleatly barred by time. The 
“plaintiffs had moreover come to Court 
on false allezations, concealing tbe real 
facts oi which the relief, granted by 
the lower Appellite Court is sought to 
be based. 

The appeal is, therefore, allowed, the 
‘decree of the lower Appellate Court. set 
aside and that of the Court of first instance 
‘restored with costs throughout. 

Appeal allowed. 


E. 8, D. 


BOMBAY HIGH COURT. 
CIVIL REFERENCE NO. 10 OF 1023. 
` September 4, 1923. 

Present: —Sir Lallubhai Shah, Kr., 
Acting Cuief Justice, and Mr, Justice 
Crump. 

In re AMBALAI SARABHAI. 

Contract Act (IX of 1872), ss. 239, 253— 
Income Tax Act (VII of 1918), s. 12 (1)— 
Super Tax Act (XIX of 1920), s. 3— Agree- 
mentto become partners, effect of— Rules. determinirg 
partners’ mutual relations, when apply—Sole owner of 
business taking wife as partner— Agreement fixirg 
wife’s rignis and liabilities—Bustryess whether a firm. 

A,the sole owner of a busine sr, admitted hi, wife 
S as a partner in the basiness by means of an agrees 
ment which provided that he shall pay her oneanna 
in the rupee out of income of the commission but 
that nothing therein contajncd shall in any way 
limit, restrict or interfere with his right to forego 
the whole or any part of the commission or to 
admit other ocople as partnezs and that S shall 
have the right to take one or more partners on the 
death of A: 

Held, (1) that the document was sufficient to 
constitute a partnership between the two execut- 
ants; [p. 699, col. 2.] 

(2) that by virtueof the agreement the business 
was constituted a firm w thin the meaning of sec. 
tion I2 (7) of the Income Tax Act, read with 
section 3 of the Super Tax Act. [p. 699, col. 2.) 

Pet Shah, A. C, J.—Whenthe partis agree to 
become partneIs it is not necessary to state in 
terms that they agree to combine property, labour 
orskill. [p. 700, col. 2.] 

Per Crump, J—The rules lad downin section 
253 of the Contract Act have no application when 
there is a contract to the contrary, fp. 701, col. 1.] 

Civil reference made by the Chief 
Revenue Authority, Bombay Presidency. 
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Sir Chimanlal Setalvad and Mr. B. fi 
D:sal, instructed by Mr. Madhavjt & Co., 
for Ambalal Sarabhai. l 

Mr. Kanga, Advocate General, (with him 
Mr. A. Kirke-Smiih Acting Government 
Soticitor), for the Chief Revenue Authority, 

JUDGMENT. 

Shah, Ag. C. J.—This is a reference 
made by the Chief Revenue Authority 
under section 5r cf the Indian Income 
Tax Act VII of 1918. The question has 
arisen with reference to the income of 
the opponent for the year ending March 
3r, 1921. The question referred for our 
decision is in these ternis;— 

“Whether the agreement dated June 
29, 1916, between Ambalal Sarabhai and 
his wife Saraladevi made the business of 
Karamchand Premchand & Co., a part- 
ners.ip firm, and whether it constituted 
the said Saraladevi a partrer of her hus- 
band Mr. Ambalal so as to rerder the 
business liable to be assessed sepasately 
to super-tax as an unregistercd firm ag 
required by. sections 3 and 4 of the 
Super-tax Act, 1920, as read with section 
I2 (x) of the Income Tax Act, 1918 ?" 

The answer to this question depends 


“unon the view which we take of the said 


agreement of June 29, 1916. It is clear 
on reading.scction 12 (1) of the Indien 
Income Tax Act VII of 1918 with secticn 3 
of the Super Tax Act XIX of 1920, that 
if this agreement constitutes K: ramch ard 
Premchand & Co,. a firm, then the recuirc- 


ments of section 3 weld Fe satisfied, 
It is comircn grcund that it is, if a 
firm, an unregistered firm, After cone 


sidering tle arguments and the terns 
of the cocument refeired to, I 2m of 
the opinion thstin virtue of that agree- 
ment the business of Karamchand Frem- 
chand & Co. is constituteda firm within 
the Meaning of section 12 (1) of tle 
Indian Incoir:e' Tax Act VII of 1918 and 
of section 3 of tle Super Tax Act. XIX 
of 1920. 

The reasons for the contiaty view have 
been stated at sore lencth in the letter 
of reference; and the substance thereof 
may be steted in the words of the referr- 
ing authority :— 

“Mr. Ambalal’s ccntenticn has not 
been allowed on the ground that the 
alleged partnership is rot valid in law 
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inasmuch as the conditions of partneship 
‘ate contiary to the spirit’ underly ing the 
law rélating tó partnerships.’’ 

The question has been argued before us 
‘on the tooting that the requirements of 
‘the definition of “ partnership " as given 
‘in section 239 of the Indian Contract Act 
are not satisfleg by this document. It is 
not necessaty for the purposes of this 
reference to determine the general question 
às to whether the Meaning ot the word 
Y firm’? must necessarily. be determined 
with reference to the provisions of section 
239 of the Indian Contract Act, 

But it is contended tefore us on behalf 
of the reierripg authority that it is not 
a fim, because the requirements of 
section 239 of the Indian Contract Act 
are not satisfied eccording to the terms 
of the documènt. In other words, it is 
contended that the persons who executed 
the document did not constifute a part- 
nefship within the meaning of the Indian 
Contract Act.” The document is sufficient, 
in my ‘opinion, to constitute a partnership 
between the two executa nts of the docu- 
meat. The first clause of the dócument 
in terms provides that the said Sarcladeii 
Ambalal has been admitted asa partner 
with the said Ambalal Sarabhai. Paia- 
graphs 2 and 3 of the document have 
been relied upon as indicating that as 
the sote centro! of management, and the 
power of tleterm'ning the partnership, and 
of admitting new partners are reserved 
by Mr. Ambalal only h's wife is not 
constituted a partner in law by this docu- 
ment, I am unable, however, to accept 
this contention, ^ 

his reference has been made on the 
footing that the document evidences a 
teal transaction between the parties. The 
learned Advocate-General has nut suggest- 
ed, and I de not think that on this re- 
ferenee it could be suzgested, that the 
document does not evidence a real tran- 
saction between the parties to the docu- 
ment. But he contends that the quest on 
of law thatatises is whether on a proper 
construction of this ` document the two 
persons are constituted partners in law. 
In support o* h's contention it is urged that 
there is nothing in the document to 
show that the parties agreed to combire 
their property, labour or skill in the busi- 
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ness of Karamchand Premchand as Agents 
and Tieasirers of the Akmedahad Maun- 
facturing an] Calico Printing Co. Ltd. 
There is nothing in the document to 
exclude the idea of combining Fer porperty, 
labour or skill in the Lusiness of this 
firm. Indeed the papers sent up with the 
reference tend to show that she did agree to 
render herself liable to the Bank asa part- 
ner of this firm along with her husband. 
That involves the idea of contributing 
property to the business of the firm, But 
apart {rom that, even if those pa pets 
were not there, in my opinion, the idea 
of combining property, labour or skillis 
not excluded on the terms of the docu- 
ment. I do not think that it could be 
held, as contended bythe learned Advo- 
cate-Genera!, that it was so excluded in 
this case. When tbe parties agree to 
become partners it is not necessary to 
Staiein terns that they agree fo combine 
property, labour or skill. That may be 
implied and in the present case I see 
nothing to exclude the idea of combining 
property labour or skill when and so far 
as necessary between the partners, The 
fact that the control is kept with Mr. 
Ambalal and thet he has certain extra rights 
asa major partner does not in any sense 
negative a partnership according to law, 

It is open to two partners to agree, on 
the lines on which they have agreed in 
this case, to allow the business of the 
partnership to be conducted by one of the 
partners. 

The real reason of the reference seems 
to be that this is an unusual document 
between busband and wife, and that it 
is difficult to accept the idea that they 
have become partners in law, Jn my 
opinion, they have become partners by 
this document within the meaning of 
Indian Contract Act, and that the busi- 
ness of Karamchand Premchand is 
constituted a firm, As it is an unregis- - 
tered firm, my answer to the question 
referred to us in the affirmative.. We 
make no order as to costs in the case, 


" Crump, J.—I agree. In my opinion the 
question referred to us must be decided 
on the construction of the document 
before us, and if on a fair and reason 
able construction that document appears 
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to ‘constitute a partnership between these 
two persons, then the answer must be 
in the affirmative. 

I assume for the purposes of this re- 
ference, though the point is by no 
means free from doubt, that we must 
apply.the definition contained in section 
239 of the Indian Contract Act in con- 
sidering the question of the construction 
of this document. ‘The first clause in 
this document, as I read it, constitutes a 
partnership between Ambalal and his wife, 
“and if that is so, the inference would be, 
having regard to the definition in section 
239 of the indian Contract Act, that these 
two persons did agree to combine their 
property, lab ur or skill in the business 
which forms the subject of document. 
Thete is nothing before us to exclude 
that interpretation of the word ‘partner- 
ship and, therefore, prima facie a partner- 
ship is constituted. ‘hai second clause 
of the agreement, on which some stress 
has been laid, merely provides for the 
exercise of the management of the firm 
by Ambalal alone, a matter which is not 
uncommon in partnerships, and which in 
itself does not affect the question before 
us. ‘The third clause of the agreement 
reserves certain powers to Ambalal, but 
unless and until those powers are exer- 
cised, I cannot see how the existence of 
those powers prevents the docament con- 
stituting a partnership between these 
two persons, 

The reference lays stress upon the rules 
laid down in section 253 of the Indian 
Contract Act. But as regards these, it 
is enough to remark that these rules 
have no application when there is a con- 
tract to the contrary. 

On these grounds, I am of the opinion 
that we have here a firm within the mean- 
ing of the definition in seetion 239 of the 
Indian Contract Act, and that therefore, 
the questios referred to us should be 
answered iu the affirmative. 


Answer accorgingly. 
K. 8. D. 
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COURT. . 


Civu, REVISION No, 22 OF 1922, 
April 21, 1922. 
Present:—Mr. Ashworth, A. J. C., and 
Mr, Simpson, A. J. C. 
BABU RAM—DEFENDANT—APPLICANT 
VEYSUS 
Musammat RAM DULARI DEBI— 

PLAINTIFF— OPPOSITE PARTY, 

Civil Procedure Code ( Acl V of 1908), O. 1 X, v, 9 
— Application for foreclosure decree, nature oj—— 
Dismissal in defauli— Restoration — Revision, whither 
competent. : 

An application for a final decree for foreclosure 
is not a proceeding in execution. 

Where an application for a final decree for forc- 
closure was du:misscd in default and then restored 
by the Trial Court: 

Held, that the Court had jurisdiction to restore 
the application and the High Court will not inter- 
fere wiih the order of restoration in revision. 

Gopala Row Gadai Row Sahib v. Maria Susaya 
Pillai, 30 M. 274 st p. 276; 17 M. I. J. 225, 
followed. 

Revision against an order of the Ad- 
ditional Subo:dinate Judge, Fyzabad, dated 
the 15th February 1922. l 

Mr, Har Dhian Chandra, for the Appli- 
cant. 

Mr. Niama Ullah, for the Opposite 
Party. 

JUDGMENT.—T bis is an application in 
revision. The order complained of is an 
order passed under O. IX, T. 9, of the 
Code of Civil Procedu.e restoring an appli- 
cation. The application was one for a 
final decree for fore. losure. 

The facts as found by the Court telow ` 
ate that the Pleader was present in Couit 
until 2-30 P. M, when another case of 
his was called on for hearing in another 
Court and he went there to conduct the 
same; that in the mcantime this case was 
called oa- for hearing and was dismissed 
for his default. 

We do not propose to decide the question 
whether we should otirselves have regarded 
this as sufficient cause for the absence of 
the plaintiff, who, we note, is a parda- 
nashin lady, nor do we propose to invoke 
the inherent power of the Court to restore, 
for reasons, which are not sufficient. We 
adopt the opinion of the Chief Justice of 
the Madras High Court in Gopala Row Gudai 
Row Saheb v. Maria Susaya Pillai (x) :— 


() 30 M.2748t p. 276; 17 M L, L. Jo 235. 


402: 


"It seems to me a very strong thing 
for an appellate or revisional authority to 
interfere in a case when the Court, 
before which the suit has been instituted 
and has been  dismissad without being 
tried, is of opinion that the case ought 
to be tried; and I think à generous con- 


Strüction should be p'aced on the enact- 


ment which gives the power to restore. 
The general policy of the Legislature in? 
matter of this sott is shown ‘by the fact 
that a right of appeal is given against 
an order refusing to restore, but no right 
of appeal is given- against an order of 
restoration." ; 

The Court below may have been right 
or wrong, but it had jurisdiction, and we 
ate not prepared to disturb its order in 
revision. . 

Oae point was taken by the applicant, 
that the order was contrary to law because 
©. IX,r. 9 does not apply to proceedings 
in execution, and an application lor a 
final decree for foteclosure is & proceed- 
ing in execution. The only authorities 
which he could quote are earjier than 
the present Code of Civil Procedure. ‘The 
point. was at one time doubtful, but 
under O. XXXIV, r. 3 of the Code it was 


"laid down thet the final decreeis a decree, 


and not, merely an order. The wording oi 
the rule was expressly intended to set this 
point at rest, And since the present Code 
was enacted we hold, there is no force in 
the contention that sach an application, 
&s this, is an application in execution. 

For these reasons we dismiss ihe appli- 
cation with costs. 


K, S.D. Application dismissed. 
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BOMBAY HIGH COURT. 
First CIVIL APPEAL NO. 208 oF 1922, 
September 6, 1923. 
Preseni:—Sir Lallubhai Shah, Kt., 
Acting Chief Justice, and 
Mr. J usticé Crump. 
NAGAVA GURLINGAYA NANDI— 
APPIICANT—AÀPPELLANT 
versus 
_ Tae COLLECTOR or BELGAUM— 
OPPONENT— RESPONDENT. 


Guardians and Wards Act (VIII cf 1890), s. 1g 


(c)9—Bombay Court of Wards Act(I of 1905), ss. 11, 
22— Jurisdiction of District Court when ousted— 
Property of minors in charge of Couri of Wards— 
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M other appointed guardian of pêrsons— Appointment 
when liable tu be cancelled. 

The juticdiction of the District Court 
is ousted, under sectcn 19 (c)ofthe Guardians 
and Waris Act, only when ihere 1s a Court of 
Wards competent to appoint a guardian of the 
person of a mincr. 

Where the mother of certain minors was appcint- 
cd guardian of their persons tut as thcir property 
had already been taken charge of by the Court of 
Ward, the Collector applied for the camel- 
lation of her appointment on the ground that che 
was aot well-behaved and took no care of the 
minors: 

Held. (t) that the Court of Wards had uct 
assumed superintendente over the perions of the 
minors, it was not competent to appoint a guardian 
of their persons and, therefore, the appoinim: nt 
of the mothcr could not be cancelled under sec. 
tion 19 (c) of the Guardians and Waids Act; . 

(2) that the application of the Collector :,ould 
be considered on its merits, 


Appea' from the decision of the District 
Judge, Belgaum, in Miscellaneous Ap- ` 
plication No. 50 of 1921. 

Mr. G. S. Mutgaoker, for the Appellant. 

Mr, S. S. Patkar (Government Plea der), 
for the Respopdent. 

JUDGMENT. 

Shah, Ag. C. J.—The facts which have 
given riseto this appeal are these. It 
appears that one Nagava Gurlingaya Nar.di 
made an application under Act VIII of 189g 
to be appointed a guardian of the person 
of her three minor children: one son Shiv- 
lingaya, and two daughters, Gangava and 
Shivlingava. Notices of this application 
were issued, but apparently no notice of it 
Was given to the Collector at the time, 
On January 5,1922, the learned District 
Judge mde en order appointing her 
guardian of the person of the minors. 

Thereafter, on February II, Ig12, the 
Collector wrote to the District Judge a 
letter bringing to his notice certain fects 
and praying for a cancellation of the order 
of January 5. It appears from thet letter 
that Dundaya had applied upder section 9 
of the Court of Wards Act I of 1905 that 
the estate should be taken chatge of by 
the Cout of Wards. The Notification in' 
the Government Gazette cf 1920, Part ], 
page 6go, shows that Dundaya, the grand- 
father of these minor children, and Durlin- 
gayya the father of these children were 
declared landholders for the purposes of 
the Bombay Court of Wards Act under 
the powers conferred upon Government 
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by clause (b) (i) of section 2 of that Act on 
account of the extentand value of their 
interest in land. 

It also appears from tke Notification 
published in the Bombay Government 
Gazette of 1920, Part I, page 2680, that the 
Court of Wards assumed supetintendence 
ofthe property of Dundaya Shiylingaya 
Nandi, and that the assumption of the 
superintendence of the said property was 
sanctioned by His Excellency the Governor 
in Council under sections 4 and 9 of the 
Act, 

It also appears in the letter of tbe Col- 
lector that under section 5, sub-section (1), 
clause (c (i), of the Court of Wards Act, 
Durinzaveor Gutlingaya was declared by 
the District Court to be incapatle `of 
` managing or unfitted to manage his own 
property owing to mental defect or infirmity, 
As a faci, at thedate when the mother 
of these minors wasappointeda guardian 
of the person, the property was under tke 
- superintendeice of t.e Court of Wards 
and the minors were staying with 
Lundaya, 

Afterth's letter -nas received, the learned 
-District Judge heard the Pleaders forthe 
parties and, on February 25, 1922. can- 
celled the order appeinting the mother as 
a guardian of the person of the minors on 
the ground that under section 19 (c) cf the 
Guardians and Werds Act the Court had 
no power to make the 2ppointmentcf tke 
guardian of the person of the minors under 
the circumstances of this case. 

Before cunsidering whether sectioi 19 

(c) of the Guardians and Wards Act ap- 
plies to thefacts of this case, it must 
be noted thatitis not suggested in thig 
case that under section rr. of the Court 
of Wards Act with the previous sanction 
of His Excellency the Governor in Council 
the Court of Wards has assumad the sui- 
perintendence of the person of any of these 
minors. In fact the estate of Dundaya 
and Gurlingaya has been taken by the 
Court of Wards unaer its superintencence 
with the sanction vf His Excellency 
the Governorin Council; but the Court 
of Wards has not assumed superintendence 
over the person of either of these, andthe 
provisions of section II of the Court of 
Wards Act could not apply to either of 
those persons, namely, Dundaye . or 


Gurlingaya, because neither of them falls 
under clause (a) or (d) of section 5 of the 
Court of Wards Act. But apart from that 
Cccnsideration it is clear that so far as 
the present minors are concerned 
there is rothing to show that the 
superintendence over their person has 
been assumed by the Court of Wards, 
Section r9 of the Guardians and Words 
Act provides, among other things, that 
nothing in this Chapter (č. e. Chapter II 
of the Act) shall authorise the Court to 
appoint or declare a guardian of the 
person of a minor whose property is under 
ihe superintedence of the Court of Wards 
competent to appoint a guardian of the 
person of the minor. 

In the present case itis doubtful to my 
mind whether the property of the minors 
could be said to be under the superintena- 
ence of the Court of Wards. The prop- 
erty which is under the superintendence 
of the Ccurt of Wards in the present case 
is the property of Dundaya and his sn 
Gurlingaya. 

Assuming, however, without admitting, 
that the property of the minor sons may 
be said to be under the superintendence «f 
the Court of Wardsit is clear that the 
Court of Wardsin this case was not com- 
petent to appoint a guardian of the Person 
of the minors. Section 22 of the Court 
of Wards Act provides that the Court 
of Wards may appoint guardians for the 
cafe of persons of Government wards 
whose persons are, for the time being, under 
its superintendence. Now, as I ha vealready 
pointed out, itis not suggested anywhere 
inthe letter that the person of the minors 
in question is under the superintendence 
of the Court of Wards. ‘Therefore, the 
Cottrt of Wards would not be competent 
to appointa guardian of tbe person cf 
these minors, and section 19 (c) of the 
Guatdians and Wards Act would notapply 
to the facts of this case. It was open to 
the District Court under the circumstances 
to consider the question of appointirg a 
guatdian of theperson of the minors. 

The order is tased upon the ground that 
the Court would have no power to appoint 
a guetdian of tre person of these minors; 
and the matter has not been consider- 
ed on the merits in a proper manner, 
The mother was appointed tbe guerdian. 
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of the person of her children, and the 
Collector has objectedto it, onthe ground 
that “the mother Nagava.who has  rów 
been trying to become their guardien took 
no care Of them, and has. leen residing 
with herfather in a village fur some 
yeatspast. It was owing to the il-designs 
of hériather that Dundaya sought- the 
intervention of the Court of Wards." In 
brief the  cóntention of the Collector 
appears to have been that it was not for 
the welfare of the minors under tke 
circumstances that the mother should be 
appointed a guardian of their person. This 
matter, however, requires to be considered 
on the merits, and any allegation 
against the mother as to her cónduct with. 
regard to the ch'idren, must be proved 
like-any other fact. -In determining the 
question regard must be had, “as required 
by the Guardians and Wards Act, to the 
welfare of the minors. The learned Judge 
appears to Have acted upon the allegation, 
that Nagava, according to the Collector 
was not well-behaved, and did not take 
care of the minors when they were with 
her as alleged by the Collector. In any 
case it.is necessary for the District Judge 
to consider whether a case is mede out 
to deprive (a) the son and (0) the daugh- 
ters of the care of their mother, I am 
of opinion that as-.the learned judge has: 
based his conclusios upon his View of sec-’ 
tion 19 (c) of: the Guardians and Wards 
Act, the matter must be remanded to the 
District Court for disposal on the merits, 


I do not desire to express any opinion 
whether under the circumstances the 
omission to give any notice to the Collector 
of the first application made by the 
mother would have any effect upon the 
. order made by the District Judge, and 
whether notice under. section II, sub- 
.section 2 of the Guardians and Wards 
Act to the Collector was necessary in an 
application for the appointment, of a 
guardien only of the person of the minor, 
nor do I consider it necessary to express 
any opinion whether notice to the Collector 
was necessary under the rules framed by 
this Court under the Guardians and Wards 
Act, Sj ` 

I would set aside the order made by 
the District Judge cancelling the order made 


by him on January 5, 1922, and remand 
the case for disposal according to law. 

Costs of the appeal to come out of the 
estate, 

Crump, J.—I agree. Isiould like, how- 
ever, to add a few words. The object of 
the Legislature in enacting section 19 (c) cf 
the Guardians and Wards Act appears to 


be to avoid a possible conflict of jurisdic- 


tions. If thereis a Court of Wards com- 
petent to appoint a guardian of the person 
of a minor, then the jurisdiction of the 
District Court is to that extent ousted. 
But the competency of the Court of Wards 
in this Presidency depends tpon section 
22 of the Bombay Court of Wards Act, 
and if that section be referred to, it 
clearly gives power to the Court of Wards l 
to appoint a guardian of the person only 
in those cases where the Court of Wards 
has assumed superintendence of the person 
and thatis notthe case here. ‘Therefore; 
the District Judge was, in my opinion? 
wrong in relying upon section 19 (c) of 
the Guardians and’ Wards Act as having 


any application to the matter before 
him. 
As regards the report made by the 


Collector, I would say this that I do not 
see how that report can be treated as 
evidence in the case. It is only when the 
Cou:t calls upon the Collector for a report. 
under section 4o of the ‘Guardians and 
Wards Act, that it isopen to the Court 
to treat the report as evidence, and that 
is not what was done in the present case. 

I agree, therefore, that the grounds on 
which the order-of the District Judge. of 
February 25, 1922, is based, are not such 
as Can be sustained, and I, therefore, con- 
cur in holding that the matter must be 
sent back to himfor a legal decisión in 
accordance with ` what has been .said ii 
the judgment of this Court. I would add 
as to the other points discussed by the 
learned Chief Justice in his judgment, that 
I agree with the opinions expressed theré 
on those points. 

K, S. D. NEA 
Order sei aside; | 
Case remanded, 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 1621 oF 1921. 
April 18, 1923.. 
Present: —Mr. Justice Daniels. 
CHLUTU —PLAINTIFF— APPELLANT 
Versus. 
CHARAN SINGH AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 
, m Transfer of Property Act (IV of 1882), s. 7— 
Transfer by non-owner, effect 0f—Guardian, 


bó facto, whether entitled to sell minors prop- 
erty, 

A man has no. right to .deal with property 
which is not his own, and unless he can show 
M a to deal with it, either as, agent or 
guardian of the owner or trustee or the like, any 
transfer which he purports to make' cannot bind 
the lawful owner. fp. 706, col. r.] 

Although a de facto guardian of a minor might 
assume important responsibilities in relation to 
the minor's property, he cannot by his de facio 
guatdianship clothe himself with legal power to 
sel it. [p. 706, col. 2.] 

Mata Din v. Ahmad Ali, 13 Ind. Cas, 976; 34 
A, 213: 16 C, W. N. 338; x1 M. L.T. rast (1912) 
. M. W.N. 183; 9 A. L. J. 215; 15 C. T. J. 270; 14 

Bom. L. R. 192;15 O. C. 49; 33 M. L. Jc 6; 39 
I.A. 49 (P. C.), followed. 


Second appeil from a decree of the 
District Judge, Aera, 
September 192r. 

Mr. N. P. Asthana, for the Appellant. 

Mr. P. L. Banerji, for the Respondent, 


JUDGMENT. —The plaintiff-app»llant 
Claims the poperty in suit es reversioner 
of, Musammat Sumitra, widow of Dule 
Ram, His case was that Musammat Sumitra 
came int), possession of the property 
as a Hindu widow on her husband’s death. 
The plaintiff aad the defendant Nathi are 
the two reversioners to Duje Ram and 
ate entitled to the property in equal 
shares on Musammat Sumitra’s death. 
The reversionary right of the plointiff 
and Nathi is no6 disputed. On Musammat 
Sumitra's death Nathi took possession of 
the whole of the property and executed 
‘two usuiructuary mortgages, ‘The dispute 
1s as to how farthase mortgages are bind- 
ing On the plaintiff's share. The mort- 
gages Were both executed o1 the same 
day. One was for Rs. 1,50) in favour 
of the respondent Charan Singh and the 
other for Rs. 375 in favour of the res- 
pondent Khishera. The Court balow has 
held these mortgages to bə binding on the 
plaintif's share to the extent of 
Rs. 1,142-13-9 and Rs, 232-2-2 respective- 
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ly and has given the plaintiff a decree 
for possession subject to these amounts, 4 

Among the pleas taised in answer to the 
suit was one that Musammat Sumitra was 
in adverse possession of the property. 
The Trial Court rejected this defence and 
held that Musammat Sumitra obtained the. 
entire properties as the widow of Dule 
Ram. The lower Appellate Court came 
to the conclusion that part of the property 
was inherited by her from her husband 
on his death but that the major part of 
the property was never in Dule Ram's 
possession but was held by three persons 
Dirjan, Musammat Phula and Jugal and 
that Musammai S umitra’s possession of it 
wis adverse. The learred Judge does not 


.come to any fnding as to how long she 


bad been in possession of it but as the 
plaintiff had iailed to prove that she 
had been in possession for less than 12 
years he held that she had acquired 
absolute title by adverse possession, "The 
larze portion of the consideration of the 
two mortgages in dispute was applied io 
pay off previous mortgages executed py 
Musammai Sumitra while in possession of 
the property. The Trial Court considered 
the question how far these mortgages 
were for legal necessity and beld that 
no po:tion of the consideration wes for 
legal necessity or was binding on the 
plaintiff. The lower Appellate Court held 
that as regards the property of which 
Musammai Sumitra was in adverse posses- 
sion it did not matter whether the mort- 
gages were for legal necessity or not as 
she had an absolute right to encumber the 
property. The learned Judge, therefore, 
held that whatever portion of the considera- 
tion of Nathi Singb's mortgages was in 
lieu of previous mortgages by Musammat 
Sumitra was binding on the share of the 
plaintiff. This reasoning would not how- 
ever apply to that portion of the property 
which even on the learned Judge's finding 
Musammat Sumitra inherited as a Hindu 
widow and one of the grounds of appeal 
is that the Court below has erred in not 
distinguishing between the two classes 
of propetty. It should have come to a 
finding as to what portion of the property 
was inherited by Musammat Sumitra as 
a Hindu widow and ‘should-have consider- 
ed the question of-. legal mecessiby in 
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-respect of- this fortión of the property. 
l “This plea is unanswerable and as regards 
the property inberited by Musammat 
^ Sumitra: as a Hindu ‘widow ihe decree 
* of the Court below: cleatiy cannot. be 
‘sustained without “a finding as to how 
far the debts were binding. 

. The second plea ta ken by the’ ap- 
pellant is, that the lower Court: has 
erred in ‘throwing on the 
' tbe burden of proving that Musammat 
Sumitra had not acquired title by 12 


years’ adverse possession to the property | 


which she did not obtain from her hus- 
band. Hefeagain the learned Judge’ is 
certainly wrong. It is not disputed that 


' the plaintiff-and Nathi are the Ieversiot- 


ers of the persons who were previously in 
possession ofthis property. "Title, therefore, 
is with them andit is for the defendants 
who seek to avoid that title on a plea of 

adverse possession to establish it, 
. These, however, 
The appellant’ s main plea is one which 
. goes to the root of the case. His case is 
thet in whatever capa acity Musammat 
Sumitra came into possession of the pro- 
perty and whatever the nature of the 
debts incurred by her, Nathi was on her 
death admittedly only entitled .to a half 
share in it. He was entitled to encumber 
that half shareor deal withit in any way 
he liked, but he had no legal right to 
execute morte ges on property which. was 
not his own and these mortgeges cannot 
in any event be binding on the plaintiff. 
It seems superfluous to quote authority 
for the proposition that a man has no 
tight to deal with property which is not 
' hisown and that unless he can show some 
right to deal with it, either as agent 
‘or guardian of the owner 01 trustee or 
‘the like, any transfer which he purports 
. to make carnot bind the lawful owner. 

Section y of the Transfer of Property 
Act has heen referred to as embodying 
this principle. Mata Din v. Ahmad Alt 
‘ (1) was a casein which it was sought to 
validate a sale of property by persons who 
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D of the Privy Council^ said that 
though the so called dc: facio guardian 
might assume important responsibilities 
in relation to the minors property be 
could not by his de facto guardianship 
clothe himself with legal power to sell it. 
In one passage in his judgment the 
learned District Judge speaks of Nathi as 
the de facto ad:ninistratot of the’ property 


-but this expression is not based on any- 


thing in the evidence ard merely means 
that Nathi was in actual possession. 

The: respondents-mortgagees, therefore, 
who seek to bind the property of the plaint- 
iff by an alienatioa made by. Nathi must 
show some princip!é on which that alièna- 
tion can be treated as binding, "This they 
have not attempted to do. They cannot 
appeal and in fact have not appealed, to 
sections 69 and 79 of the. Contract.Act “as 
these sections will merely give Nathi a 
Tight to be re-imbursed for any expenditure 
incurred. It is not alleged that the mort- 
gages entered into by Nathi were necessary 
in order to preserve the plaintiff's property. 
It is not shown that the property was in 
danger of being sold under the. mortgage 
executed by Musammat Sumitra: ard 
indeed before the- mortgagees could “Jaw- 
fully bring the plaintiff's property, to. sale 
it would have been necessary to implead 
him in the suit.’ It follows that thé mott- 
gages executed by Nathi are not: binding 
on the plaintiff, and. the plaintif- was "en- 
titled to an unconditional decree for posses- 
sion of the property. I accordingly -allow 
the appeal and modifying the decree of the 
Court below give the plaintiff-appellant’an 
unconditiona] decree for possession. The 
appellant will get his costs throughout 
including in this Court fees on the higher 

scale. | 

Z.K. < ; 

- Appeal allowed, 


‘Were not the owners of it by describing . 


' them as de facto guardians, 


(1) 15 Ind. ‘Cas. 976; 24 A. 213; 16 C. W. 
- N, 338,31 M. L. i (1912) M.. W. N., 183; 9 A. 
KW. J. 215; 15 C. L. J.270; 14 Bom. LR: 192} 
15 Q.C. 49; 23 M. E. J. 6i 39 I. A. 49 (P. €). 


Their Lord-- 
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SAUDAMINI DASSYA UJ, SECRETARY OF STATE FOR INDIA; 


CALCUTTA HIGH COURT. 

APPEALS FROM ORIGINAL DECREES Nos, 

237 AND 2605 OF IQIQ. 
April Io, 1923. 

Preseni:— Justice Sir Asutosh Mukerjee, KT., 
and Mr. Justice Rankin. 
SAUDAMINI DASSYA AND OTHERS— 

l —PLAINTIFFS— APPELLANTS 
VEYSUS 
SECRETARY or STATE For INDIA 
IN COUNCIL AND OrHERS—DEFENDANTS-— 
RESPONDENTS. 


Bengal Alluvion and Diluvion Act (IX of 


1847), ss. 3, 6,scope of—- Revenue Survey map, 
value of-— Additional revenue, when can be assessed 
—Malikana, meaning  of—Qwuasi rent charge, 
whether tenure. 


Peri Mookerjee, J.—The expression “any such 
new map” in section 6 of the Bengal Alluvion and 
Diluvion Act refers to the new map” made accord- 
ing to “new Survey” as contemplated in section 3 
of the Act, That section provides for periodical sut- 
veys at intervals of not less than ten years, after a 
Revenue Survey has been completed and approved. 
The object of the “new Survey " is to ascertain 
the “changes” that may have taken 
since the date of the last survey, that is, 
changes by alluvion or dereliction (not changes 
by possession). Section 6 then imposes upon the 
Revenue Authorities the duty to assess what 
may be called added land, whenever, on inspection 
of the new map, it appears that land has been 
added to an estate paying revenue directly to 
Government. There must consequently be a 
comparison between two maps, made at an in- 
terval of not less than ten years and each showing 
the revenue paying estate concerned. That estate 
must, accordingly, be in existence as a revenue 
paying estate, if not before, at least on the 
date of the first of the two maps taken as the basis 
for comparison. [p. 709, col. x.] 

Section 3 of the Bengal  Alluvion and 
Diluvion Act is all comprehensive in scope, 
and sections 5 and 6 both refer to all 
estates paying revenue directly to Government, 
no matter whether they were or were not in 
existence in 1793. What is essential to attract the 
application of the Act is that there should 
have been in the case of the estate concerned, 
a Revenue Survey. [p. 709, col. 2.1 

The Revenue Survey map is taken as the basis 
of comparison, but the comparison of the maps 
is not conclusive. The comparison sets the Revenue 
Anthorities in motion, and they may, then, on-the 
best materials they can procure, proceed to 
assess what land they deem to be assess- 
able. (p. 709, col. 2.] 

Itis only when on inspection of the new map 
i& appears that land has been added, that there 
is legislative authority “for assessment of addi- 
tional revenue, [p. 710, col r.] 


When the proceedings have been commenced 
in accordance with the statutory fequirements, 
there are-no restrictions prescribed as to the evi- 


place - 


dence to be used fot the solution of the problem 
in controvetsy. What is liable to be assessed 
with revenue is land not previously assessed— 
not land which has been formed since the Revenne 
Survey map. There is no inflexible rule of law 
that the state of things depicted on the Revenue 
Survey map was in existence at the time of the 
Permanant Settlement. Proof of the existence, 
at a particular time, of a fact of a continuous 
nature only gives rise to a rebuttable presump- 
tion within logical limits that it exists at a subse- 
quent time or has previously existed. [p. 71r, 
cols. 1 & 2.] 

The fact that the proprietor of the original estate 
had a right to receive malikana does not neces. 
sarily entitle him to an accretion. The salikana 
holder is entitled to receive periodically a specified 
amount from the income of land. This right may 
have the qualities of a rent charge but this is not 
sufficient to show that the land or estate is still 
held by him as zemindar immediately from 
Government, and unless this is established, he 
cannot, maintain his title to the accretion. [p. 713, 
col. 2.] 

Per Rankin, J.—~In every case the question 
what lands were includedin the Permanent Settle- 
ment, is a question of fact, and not of law. 
[p. 715, col. 1.) 

Jagadindra Nath Roy v. Secretary of State, 30 
I.A. 44; 30 €. 291; 7 C. W. N. 193; 5 Bow. L. R. 
i; 8 Sar P. C. J. 412 (P. C.), followed. 

Government cannot under Bengal Alluvion 
and  Diluvion Act levy an additional 
revenue from any area within the limits of a 
settled estate : there must be land added to the 
estate. [p. 7x6, col. 1.] 


.Malikana is a tight to a sum of money and 
itis charged on the land. It may be described 
as a quasi rent charge. But the reservation by 
Government of a sum to be paid to Govefnment 
by the immediate holder of resumed lands, 
which ‘sum is to go to the persons who 
have refused to take settlement from Govern- 
ment, does not operate to prevent the new estate 


- from being an entirely independent tenure in 


substitution for and in extinguishment of the 
zeminday’s original interest in the newly settled 
lands. Physically land is added to land. In point 
of right, the right to the new land is accretio 
to the right totheold. A quasi rent chargeis not 
tenure ot dominium. The right to take settlement 
enures to the tenure-holder. [p. 717, col. 2: 
p. 718, col. 1.] 

Appeals against the decrees of the Sub- 
ordinate Judge,  Backerganj, dated the 


2ist June 1919. 


Babus Joges Chunder Roy, Dwarka Nath 
Chuckerbutit, Upendra Lal Roy aud Kunj 
Lal Das, for the Plaintifis. 

Babus Surendra Nath Guha and Ramendra 
Mohan Majumdar for the Secretary of 
State, for Defendant No. I. 

Babu Narendra Chandra Bose, fer 
Defendants Nos. 2 to 7. j 
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SAUDAMINI DASSYA U. SECRETARY OF STATE BOR INDIA. 


JUDGMENT. 
In APPEAL No.237 OF 1919. 


Mookerjee, J.—This is an appeal by 
the plaintiffs in a suit instituted by them 
with a view to test the legality of an assess- 
ment of revenue made undet the Bengal 
Alluvion aud Diluvion Act (IX of 1847). 
The case for the plaintiffs is that the dis- 
, puted lands, which have been assessed, 
with revenue, belonged to them as appel” 
taining to their estate No. 4823, on the 
Revenue Roll of the Collector ot Backerganj. 
 "fhey maintain that the assessment could 

not have been validly mace 
provisions of Act 1X of 1847 as the lands 
are not added lands within the meaning 
- of that Statute and they ask for a declara- 
tion that the assessment proceedings are 
. without jurisdiction, that the settlement 
- made with the defendants by the Secre- 
tary of State is illegal and for consequential 
 reliefs. On behalf of the Secretary of State, 
who is the first defendant, the claim has 
' been resisted on the ground that the dis- 

puted lands are not included within estate 
No. 4823 but are accretions to estates Nos. 
1721 and 1722 held by the other defendants 
and have been rightly assessed with revenue. 
The Subordinate Judge has held that 
the disputed lands form en alluvial incre- 
ment to estate No. 4823, that the plaint- 
‘igs as proprietors of thet estate are: 
entitled to hold the lands subject to the 
payment of the revenue assessed, and 
“that the settlement made with the defend- 
ants is invalid and inoperative. The 
plaintiff.as well as the defendants other 
' than the Secretary of State are 
' dissatisfied with this decision. The 
. plaintiffs have appealed On the ground 
that the lands are included in their per- 
.manently settled estate and are not 
liable to be assessed with revenue. The 
defendants have appealed on the ground 
that the lands are accretions to their estate 
and have been rightly settled with them, 
The appeal preferred by the Plaintiffs (No. 
237 of 1019) requires examination first, in 
the light of the relevent statutory provi- 
‘pions. 

The provisions of Act IX of 1847. were 

analysed in the judgment of the Judicial 
Committee delivered by Lord Herschell in 


under the 


the case of Secretary of State v. F ahamtdan- 
nissa Begum (1), the Judicial Committee 
affirmed the decision of the majority of 
the Full Bench in Fahamidannissa Begum 
v. Secretary of State (2), which had ovet- 
ruled in part the decision of Wilson, J., 
in Saratsundars Dabi v. Secretary of State 
(3). ActIX of 1847 was flamed for the 
assessment of lands gained from sea or 
from rivers by alluvion or dereliction. Sec 
tion 3 empowers the Government to direct 
new surveys of tiparian lands, and provides 
as follows: 

“Within the said Provinces it shall ‘Le 
lawful for the Government of Bengal, in 
all districts or parts of districts of which 
a Revenue Survey may have been or may 
hereafter be completed and approved by 
Government, to direct from time to time, 
whenever ten years from the approval of 
any such survey shall have expired, a new 
Survey of lands on the banks of rivers 
and on the shores of the sea, in order to 
ascertain the changes that may have 
tiken place since the date of the last 
previous survey, and to cause new maps 
to be made according to such new 
Survey.” 

Section 4 lays down that. the approval 
of the Revenue Surveys of districts or parts 
of districts, which may be hereafter 
surveyed, shall be deemed to have taken 
place on such day as may be specified as 
the day of such approval in the Calcutta 
Gazette. Sections 5 and 6 deal, respective- 
iy; with the question of deduction from 
jama of estates from which lands, have 
been Washed away, and the question of the 
assessment of increments to revenue pay- 
ing estates. Section 6, which is relevant 
in the case before us, prevides as follows: 

«Whenever on inspection of any such 
new map it shall appear to the local 
Reventie AtUthorities that land has been 
added to any estate paying revenue direct- 
ly to Government, they shall without 
delay assess the same with a revenue pay- 
able to Government according: to the rules 
in force for assessing alluvial increnients, 
and shall report their proceedings forthwith 


(I) 17 C. 590; 171. A. 40; 5 Sar. P. €: J. 291 8 
Ind. Dec. (N. S.) 933 (P. C.). i 
14 C. 67; 7 Ind. Dec. (N. S.) 48. 


e 4 
* (5) xz. €, 7841 5 Ind. Dec. (N. S.) 1282. 
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to the Board of Revente, whose orders 
thereupon shall be final.” 

The expression “any such new map” 
plainly refers to the “new map” made 
according to “new survey” as coutemplat 
ed in section 3. That section provides for 
periodical surveys at intervals of not less 
than ten years, afters Revenue Survey has 
been completed and approved. The object 
of the “new survey" is to ascertein tbe 
"changes" that may have taken place 
since the date of the last previous survey, 
—that is, changes by alluvion or derelic- 
tion (not chazsges by possession); Bi1bi 
Wahkilan v. Deo Nandan Prosad (4). Sec- 
tion 6 then imposes upon the Revenue 
Authorities the duty to assess whet may 
be called added land, whenever, on in- 
spection of the mew map, it appears that 
land has been added to an estate payirg 
revenue directly to Government. ‘There 
must consequently bea comparison between 
two maps, made at an interval of not less 
than tem years and each showing the 
revenue paying estate concerned. That 
estate must, accordingly, be in existence 
aS a revente paying estate, if not before, 
at least on the date of the first of the 
two maps taken as the basis for com- 
parison, We may usefully re-call here the 
following passage from the judgment of 
Wilson, J., in Saratsundari Dabl v. Secre- 
tary of State (3), which except in one parti- 
cular, remains unaffected by the decision 
of the Full Bench and of the Judicial 
Committee in Fahamidannissa Begum v. 
Seeretary of Staie (2) and Secretary of State 
v. Fahamidaunissa Begum (t): "The object 
of the Act is to provide for the assessment 
of riparian estates from time to time, in 
accordance with the changes which periodi- 
cal sütveys may show to haye taken place 
intheir area and boundaries. Section 3 
Of the Act refers to a Revenue Survey 
which is to be approved by Government 
as fixing the boundaries of estates, and 
provides that at intervals of not less than 
ten years, fresh surveys of such estates 
may be made. Section 5 then provides 
for a reduction in the sudder jama when 
on a Coilparison of two successive surveys 
it appeats that the area of an estate has 


i (4) 59 Ind. Cas. 298; 5 P. In J 681; 2 P. L. T. 
i. un =. CN Mos 4 . 


been diminished, and section 6 provides’ 
for an addition to the jama when on™ 
inspection and comparison of the new map 
landappears to have been added to the 
estate since the last survey. In  evety 
case the starting point is to be the 
Revenue Survey which, it wovld appear; 
is to be taken as representing the bound-. 
atiesof the estate as they existed at the 


time of the Permanent Settlement, and it 


is apparently not open to the Revente 
Authorities togo behind that survey and 
enguire whether in fact the boundaries at 


the time of Settlement were not other than 


therein represented." 

Wiison, J., in this passage, had appar- 
ently in view the case of an estate which 
was in existence at the time of the 
Parmanent Settlement of 1793. Section 3 
of Act IX of 1847, is, however, al! com- 
‘prekensive in scope, and sections 5 and 6 
both refer to all estates paying revenue 
directly to Government, no matter whether 
they were or were not in existence in 1793. 
“What is essential to attract the applica> | 
tion of Act IX of 1847 is that there 
should have been, in tke case of the 
estate concerned, a Revenue Survey. This 
prima facte furnishes the boundaries, as 
presumably, though not  conclusiveiy, 
accurate ; see the judgment delivered by 
Wilson, J., on behalf of the majority of 
the Full Bench in Fahamidanntssa Begum 
v. Secretary of State (2), which to this 
extent, overruled his previous decision in 
Saratsundari Dati v. Secretary of Siate (3). 
The true position is that the Revenue 
Survey map is taken as the basis of 
comparison; but the comparison of tke 
maps is not conclusive. The comparison 
sets the Revenue Authoritiesin motion, and 
they may, then, on the best materials 
they can procure, proceed to assess what 
land they deem to Le assessable. ‘This 
view. iş confirmed by the observations of 
Lord Herschell in Secretary of State v, 
Fahamidantissa Begu (1), section 3, ac 
cording to him, empowers the Government 
of Bengal, in any district in which a 
Revenue Survey has been completed and - 
approved by the Government, to direet- 
decennially a new survey of lands ‘on - 
the banks of rivers, and on the shoreg 
of the sea, in order to ascertain the ` 
changes that may have taken place since 
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the last previons survey and to cause 
new maps to be made according to such 
new survey. Section 6 then provides that 
whenever, on inspection of any such new 
map, it shall appear to the local Revenue 
Authorities that land has been added to 
any estate paying revenue directly to 
Government, they shall, without delay, 
duly assess the same according to the 
Yules in force for assessing alluvial in- 
cerements. Such added land cannot 
obviously be land which was already 
comprised in a Permanent Settlement 
but had become derelict of the sta or 
ariver; for it would be a contradiction 
in terms to maintain that such land had 
been 'added' to ihe estate to which they 
already belonged. Lord Herschell then 
tefers to section 5 which deals with the 
question of deduction from jama of estates 
from which lands have ' beea washed 
away, and points out that ths Act 
provides no machinery for making such 
abatement where the land was covered 
with water at the time of the original 
survey; itis only “when on inspection 
of tte new map” it appears that land 
has been washed away that there is 
any legislative authority for making an 
abatement. These remarks apply equally 
to a case under section 6, and it is only 
when on inspection of the new map it 
appears that land has been added, 
that there is legislative authority for 
assessment of additional revenue, ‘Lord 
Herschell finally adds that it would be 
an erroneous interpretation of Act 1X 
of 1847 to hold that it rendered the 
Board of Revenue supreme and 
enabled them to make valid and «ffectual 
a proceedirg on their part which the law 
had declared to be wholly illegal ard 
invalid. 

In the case before us, the histoty of 
the estates mentioned by the plaintifs 
and defendants respectively has been 
iráéed. Dapdapia was a mouza on the 
bank of the Barisal river, a public 


navigable river, at the time of the Per- ` 


menent Settlement of 1793. This mouza 
appeitained to estates Nos. 1721 and 
1722. Lands accreted to the mouza 
owing. to the recession of the river and 
ateps were taken in 1846 for the assess- 
ment of the new lands. | At that time, 
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the proprietors of estates Nos. 1721 and 
1722 refused to take settlement with the - 
result that ihe accreted lands were con- 
stituted into a new estate which was 
permanently settled with the predeces- 
sors of the plaintifs on the 30th 
December 1848. The plaintiffs according- 
ly became proprietors of the new estate, 
which was numbered 4:23, while the 
original estates numbered 1721 and 1722 
created in 1793 remained the property 
of the predecssors of tke defendants. 
On the 2nd July 1912 proceedings were 
instituted by the Revnue Authorities, 
under section 6 of Act IX of 1847, on 
the allegation that new maps had been 
prepared for the lands of East Char 


Dapdapia, avd West Char Dapdapia, 
which had becn compared with the 
Revenue Survey Maps of 1860-65, as 


well as with the Deara Settlement Chita 
of 1846-47, and that from such comparison 
it appeared that lands had been added 
to estate No. 4823 which would be assess- 
ed with revenue payable to Government 
according to the rules in force for assess- 
ing alluvial increments. The. notice, 
which was issued on the 3rd July 1012 
mentioned, however, only the Daimi 
Settlement chija ard not the Revenue 
Survey map. When the matter came to 
be heard before the Revenue Authorities 
on the 13th February 1913 three objéc- 
tions were urged against the assessment: 
(1) that the new mep should have been 
compared with the Revenue Survey map 
and not with the Daimi Settlement ehita 
prepared in 1846-47; (it) that the river- 
bed was included in the permanently 
settled estate;and (7/7) that as the District 
Settlement Record had been finally publish- 
ed and es the objectors had been in. 
possession of the disputed area for up- 
wards of 60 years, no, proceedings for 
assessment could be taken under Act IX 
of 1847. "These objections were overruled. 
The first objection, the Deputy. Collector. 
pointed out, was opposed to the decision. 
of the Judicial Committee in Secretary of.. 
State v. Fahamidannissa Begum. (x). The 
second objection was held untenable, in- 
asmuch as the Reventle Survey map showed 
that the river~bed was a part of the public 
domain and the; river was excluded from 
‘the Daimi Settlement. ‘the third ‘objection’. . 
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was manifestly groundless, The pzroceed-- 


ings of the Deputy Collector were confirmed 
by the Collector on the 7th July r9r4. 
Hé held that there was no foundation for 
the contention that only such accretions 
are liable to assessment as can be shown 
to'havetaken place since the date of the 
Revenue Survey map, and he relied upon 
a resolution of the Board of Revenue in 
a ‘case which culminated in the litigation 
mentioned in Secretary of State v. Narendra 
Nath Miller (3). The view taken by the 
Collector appears to have been approved 
by the Board: of Revenue and settlement 
was made with the defendants on the 12th 
November 1914. The plaintiffs now contest 
the validity of the proceedings for assess- 
mentof revenue on the accretedlands under 
Act IX of 1847. 

It is plain that the proceedings for assess- 
ment cannot be successfully attacked on 
the ground that they were not taken in 
conformity with the provisions of Act IX 
of 1847. In this case, the estate was 
permanently settled in 1848-49. There 
was a Revenue Survey in 1859-60, which 
was followed by a Cadastral Survey in 
i9or-o02. Consequently, unlike the case of 
Sveenath Roy v. Secretary of State (6), it 
is shown here that the proceedings were 
instituted ‘upon a comparison of two 
requisite mapsin terms of section 6 before 
the Revenue Authorities set in motion the 
machinery at their disposal. Jurisdiction 
was thus assumed in compliance with the 
statutory requirements. It has been urged, 
however, that for the purpose of the assess- 
ment proceedings the Revenue Authorities 
wete restricted to a comparison of the 
Revenue Survey map and the map newly 
prepared. This is manifestly fallacious. 
When the proceedings have been commenc- 
ed in accordance with the statutory 
Iequiremerits, there are no restrictions 
prescribed as to the evidence to be used 
for the solution of the problem in contro- 
versy. That problem is, whether land has 
been "added" to a revenue paying estate 
and has not been assessed with revenue. 
What is liable to be assessed with revenue 
is land not previously assessed—not land 


which Has been formed since the Revenue 
(5) 61 Ind. Cas. 91; 32 C. L. J. 402. 


— 1; R(C) 2331 59 C. 276, 


| 4 
(6) 70 Ind. Cas. gro; 36 C; H. T. 3451 (1923) Ar. 


Survey map, In the determination of the 
question, whether the land sought to be 
assessed i$ added land, we have to deter- 
mine the land incladed in the estate at 
the time of its creation as a permanently 
settled estate, For this purpose, the 
Revenue Survey map is valuable but not 
conclusive evidence. This is clear from the 
decisions of the judicial Committee in 
Jagadindra Nath Roy v. Secretary of State 
7). Haradas Acharjya | Chowdhuri v. 

ec'elar, of Stale (8), Secretary of State v. 
Maharaja of Burdwan (9) and Naresh Nara- 
yan v, Secretary of State (ro) decided on 
23rd January 1923. There is no inflexible 
rule of law that the state of things 
depicted on the Revenue Survey map was 
in existence at the time cf the Permanent 
Settlement. In the case first mentioned, 
Jagadindra Nath Roy v. Secretary of State 
(7), Lord Lindley pointed out that it could 


not be maintained as a matter of law 


that the ¿kak and survey maps constituted 
sufficient proof that what was part of the 
bed of the river at that time was included 
in the Permanent Settlement of 1793, and 
no Court could properly act on the assump- 
tion that in 1793 a state of things existed 
different from what appeared from any 
evidence before the Court ; see also Prafulla 
Nath Tagore v. Secretary of State 
(xii) Secretary of Stale for India v. 
Upendra Narain Roy Ca) Proof of the 
existence, at a particular time, of a fact 
of à continuous nature only gives rise to a 
rebuttable presumption within logical limits 
that it exists ata subsequent time or has 
previously existed. The limits of time 
within which the inference of continuance 
possesses sufficient probative force to be 
relevant, must obviously vary with each 
case, always strogest in the beginning, the 
inference steadily diminishesin force with 
oI. å. 44; 30 C. 29117 C. W. N. 
acd 1. R. 1; ar. P. C. 7. ju (P. C). AR 


(8) 43 Ind. Cas. 361: 26 C. L. J. 590; 22 M. L, T. 
435; (r918) M. W. N. 28; 20 Bom, L. R. 49 


(9) 67 Ind. Cas. 835; 48 I.A. $651 35 C. L. J. ga: 
42 M, L.J. 635; 4U. P.L. R. (P. C.) 526 C. W, N. 
619; (1922) A. I. R. (P. C.) 6; 49 C. 103 (P. C.) 

(10) 7; Ind. Cas. 1048 d*fra; (1923) A. I. R. 
(P. C.) r; 32 M. L. T. 162; (1923) M. W.N. grit 
50 C. 446: 45 M. L. J. 444; 28 C. W. N. 453 (P. C. 
: (1x) 57 Indy Cas, 29; 3x C. I. J. 320; 24 C. W. N, 
$9. 4 ka as j $ i 
(12) 7%. Ind; Cas, 3491:36 C, Ty, J: 336; (8929) | 
A, I, Rs (C) 2474 ` l 
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apse-of time, at a rate proportionate to 
the quality of. permanence- belonging to 
the fact in question, untilit ceases or is 
perhaps supplanted by a directly opposite 


inference, In. the present case, we haVe: 


to determine the ‘land included in the 
Permanent ‘Settlement. of the estate in 


1848-49. We have, on the one hand, the. 


Daimi Settlement chia prepared in 1846- 


47; we have, on the other hand, the Zhak- 


and Revenue Survey maps prepared in 1859- 
60 according to the actual possession at 


that time. Clearly the Court is competent 


to consider and examine the value of all this 
evidence, and this is precisely the course 
adopted by the Subordinate Judge. 

The robohart of the Deputy Collector 


Rajnardin Basak dated 29th July 1847 


gives a detailed history of the procee 
dings then -taken forthe resumption and 
Settlement of Char Dapdapia, An amin 
Golakchandra Sen was appointed to make 
a survey, and he prepared a map as also 
a chita. The map, which is mentiored 
in the robokar? of the Deputy Collector, 
has apparently disappeared, but the 
ehita dated the rst, 5th and 20th April 
1846 is inexistence and has been produced. 
It cannot be overlooked that we have thus 
placed at our disposal the very mater als 
which formedthe basis of the Permanent 
Settlement of the estate in 1848, 
There was much controversy in the Trial 
Court, whether it was possible to relay 
the dags of the chita of 1846. The Civil 
Court Amin appointed by the lower Court 
to prepire a map of the locality has 
re-produced the lines of the thak and the 
Revenue Survey and the District Settlement 
maps; but the Amin found himself un- 
able:to compare the ‘chitain the locality. 
On behalf of the Secretary of State, 


however, a stirvéyor Pyarimohan Hazra 


was examined to show that the chita 
could “be and' had been relaid. He had 
worked’ ufider the Deputy Collector - in’ 
charge of: the proceedings under Act IX of 


1847. .In connection .therewith the sur-: 


veyor had. compared in the locality’ the 
chéta of the West Chor as also of the East 
Char and had prepáred a map showing 
the liue of the river at’ the time of the 


chia; He further placed the Revenue 
Survey and the řkak lines on the District. 


Settlément map. and ‘finally prepared’ à 
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consolidated map. A careful examination 
of ail these materials shows that the river - 
line as it was in 1846 can be ascertained - 
with sufficient precision, although it may 
not be practicable to fill up all the cetails 
in respect of each plot depicted on the: 


chtia; this, however, as, pointed out -by . 


the Judicia] Committee in Haradas Achar- 
jya Chowdhusi v. Secretary of'Siate (8) is . 
not always essential, The Subordinate .. 
Judge came to the conclusion that the © 
finding of the river line was a much’ mote 
feasible task than the placing of all the - 
dags of the chita, and he found no difficulty 
in ascertaining the contour of the river in 
the locality, which was receding in a. 
peculiarly regular way, The Subordinate 
Judge further observed that as the river 


‘is known to have been receding, the tak — 


map made in 1860, that is, I2 years 
after the Permanent Settlement in 1848, 
could not be assumed to furnish an accu- 
rate picture of the estate in its inception. - 
Upoa a scrutiny of all the criticisms which 
have been directed against the comparative 
maps prepared in the Diara proceedings, 
there is little doubt left that they are 
untenable and that the riverline depicted 
therein ma y be safely accepted as accurately 


` reproduced forall practical purposes. In 


this view the conclusion of the Subordinate 
Judge that the disputed lands do not 
appertain to estate No. 4823 must be 
upheld. 


IN AePEAL No. 265 OF 1019.  — 
This is an appeal by-the defendants 
other than the Secretary of State, against 
the decree of the Subordinate Judge ‘in 
so faras it declares that the settlement 
made with them is #lirg vires and invalid. 


_ They contend that the circumstance that. . 


ths predecessors of the plaintiffs accepted 


Settlement in 1848 does not entitle the 


p'eintiffs to the accretions now in dispute; 
and, they claim settlement of those 


: aceretions on the ground that as they are 


‘still in receipt of malikana as proprietors 
of the parent estate, their fefusal to 
accept settlement in 1848 does not debar. 
them from successfully setting up title 


"by accretion, This contention hes been — 


‘overruled by the Subordinate Judge as 
untenable, . Jan ; 
„ Section . T of ‘the Bengal -Alluviel-Land | 
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Settlement -Act (XXXI of 1858) is in 
the following terms:— 

“7, When land sdded by alluvial 
accession toam estate paying revente to 
Government becomes liable to - assessment, 
ifto be sé agreed on between the Revenue 
Authorities andthe -proprietor of proprie- 
tors, the reventie assessed upon the alluvial 
land may be. added to the Jama of the 
original estate; ‘and in such case a new 
engagement shall be executed forthe pay- 
ment of the aggregate: amount, and that 
amount shali be substituted in the Collec- 
tor's rent-roll for the former fama of the 
original estate. 

“Tf the proprietor or proprietors object 
to such an arrangement, Or if the Revenue 
Authorities are of opinion that a settlement 
of the alluvial land cannot properly be 
madefor-the same term as the existing 
settlement of the original estate, the 
alluvial land shall be assessed and settled 
as à Separate estate with a separate jama, 
and shall thenceforward be regarded exd 
treated asin all respects separate from 
and independent of the original estate, 
whether the separate settlement be made 
with the proprietor or proprietors or the 
land be let in farm in consequente of the 
refusal of the proprietor or proprietors to 
accept the terms of settlement. 

“The sepatate settlement may be per- 
manent, if the settlement of the original 
estate is permanent.” i 

Section 3, which has been repealed by 
the Repealing and Amending Act (I of 
1903), provided that “every separate settle- 
ment of alluvial] land heretofore made shall 
be as good and effectual for the purposes 
specified in. section r as the same would 
have been if made subsequently to the 
passing. of Aet XXXI of 1858," Section x 
leaves no room for. controversy that 
when alluvial land has been settled 
as a separate estate with a separate 
jama, it shall thenceforward be  regard- 
ed and treated. as in all respects 
separate from and independent of the 
original estate. Consequently, when in 
4848, a separate estate was created and 
settled with the predecessors of the 
plaintiffs, by reason of the refusal of the 
predecessors of the defendants, the new 
estate became a separate estate independ- 
ent. of the original estate. in all zespacts. 


The fact that the proprietors of the 
original estate had a right to receive 
malikana docs not affect the question, 
As pointed out by Peacock, C. J., in 
Bhoalee Singh v. Neemoo  Behoo (13), 
malkana is a fight to receive a 
pottion of the profits of the estate for 
which the Goverrment have made a 
Settlement with another person, the real 
proprietor having negiccted to come in 
and make a settlement. In tke language 
of section 44 of Reguiatian VIII of 1793 
it is an allowance in consideration of 
proprietary rights; see also Heeranund 
Sahoo v. Ozeerun (14), Gotind Chunder Roy 
v. Ram Chunder(15). No doubt, mali bana 
has sometimes been described as an 
“unalienable tight ef  prcprietorship'' 
(Fifth Report, Vol. II. p. 152, Vol. III, 
p. 180; Field on Bengal Regulations, 
p. 51). But this does not justify the 
inference that a person in receipt of a 
malikang allowance under section 5 of 
Regulation VII of 1822, even though he be 
regarded as the holder of “a distinct 
proptietaiy right corstituting an interest 
in land” can be deemed to be a person 
to whose land or estate alluvial accretion 
has been annexed, within the meaning of 
section 4 of Regulation XI of 1822. The 
malikuna holder, it may be conceded, is 
entitled to receive periodically a specified 
amount from the income ot land; this 
right may have the qualities of a rent 
charge ; but this is not sufficient to show 
that the land or estate is stil] held by 
him as semindar immediately from 
Government, and unless this is established 
he cannot maintain his title to the 
accretion, In this view, the claim put 
forward by the defendants must be held 
to have been rightly dismissed. 

The result is that the appeal by the 
plaintifs, No. 237 of 1919 is dismissed 
with costs in favour of the Secretary of 
State, while the appeal by the defendants, 
No. 265 of 1919 is dismissed with costs 
ip favour of the plaintifs. 

IN APPEAL No. 237 OF IgI9. 

Rankin, J.—This is the plaiutifts’ appeal 
from a decision of the Additiong1Subordinate 


(13) 14 W, R. 498} 4 B. L. R. A. c J: 29. 
(14) 6 W. R. x4ron appeal 9 W. R. 102. . 
. (x8) 19 W, R, 94: 
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East Char Dapdapia and West Char 


Judge of Bakarganj. They complain now 
of s0 much only as holds them liable to 
assessment of additional revenue in respect 
of that portion of their char lands which 
was included as belonging to them by the 
Revenue Survey map of 1860. Proceedings 
under Act IX of 1847 were instituted in 
respect of the lands in 1912. By 1915 
these had resulted in a finding by the 
Reventie Authorities that additional revenue 
was asssessable in respect of some 169 
actes. As to a portion of this area 
there is not now any complaint as it 
has to be conceded that since the 
Reventie Survey mip of 1660 some lands 
have been added by alluvion. The 
petitioners object, however, to being 
assessed to additional revenue in respect 
of any lands shown as belonging to their 


Dapdapia. From, a -robokaré of ` 20th > 
‘July 1847 it appears that they atttacted 

the attention of the ‘Collectcr of-the ` 
District im 1818 and‘ proceedings ^ were: 
taken for assessment to’ fevenüé 'undet- 
Bengal Regulation II cf 1819 and’ Bengal 
Regulation JII.of 1828. In 1832 the © 
‘Collector decided that they: were ‘not - 
within the  Decennial Settlement (7: 7. 
Permanent Settlement of 1793) and ‘after ™ 
contest this: was affirmed by the ‘Com- ` 
missioner in 1845. . The lands now ti- 
question were found to be al'uvialadcie- | 
tions to estates Nos. 1721 ard 1722." "im" 
1845 one Golok Chundra Sen wasappoint- | 
ed Amin to make a survey and his field ^ 
books of April 1846' are in'evidence. He. 
took and recorded ` measurements; ke: ^ 
classified the lands and prepared. a jarih-- 


estate by the map of 1860. They say 
that the whole of such lands were, or 
must be deemed to be, included in the 
estate, numbered 4823 permanently settled 
in 1848 with their predecessors-in-title, 
he burden of proving this is initially on 
them, but, if they do prove it, the Civil 
Court has jurisdiction to rive relef and 
will not omit to do so. If they do not 
prove it, then the mills of the machinery 
of the revenue law must continue to 
grind. Upon the question of fact the 
rial Court has found against the plaintiffs; 
but this is a first appeal and 1t turns 
entirely upon the correct inferences to be 
Crawn from maps and documents, The 
oral evidence adduced by the plaintiffs 
fails—not tmnaturally—to contribute 
anything of value as regards the state of 
the lands before 1860. < 


It may be pointed out that if the 
petitioners fail to show that portion of 
the area, assessed as having been added 
to the petitioners’ estate, was really 
comprised in the estate itselt, they cannot 
hope to succeed in showing otherwise that 
the revenue proceedings have been ultra 
wires. The procedure laid down by Act 
IX of 1847 has been adopted, new maps 
have been made, inspection does show 
that some new lands have been added. 
The enquiry is solely as to amount. 

The iands in question are really two 
chars thrown up by the River Barisal. 
They are and have long betn, known as: 


jamabandw or. Rent Roll with'particulars ^ 
of holdings.: His work was checked ipm: 
December 1846 by a further (inquiry "on : 
the spot; it was supervised'by a Depüty 
Collector; and it was acted cn ‘in 1848 ' 
when the chars were permanently settled: ` 
Much ot tbe present contest-is solely 
due to the fact that although, as; the ap- 
pellants contend, a map was almost -cer- 
tainly ‘prepared from the Amin’s field. 
books at the time, it has not in the’: 
present proceedings been produced. Neither 
side is in a position to complain of this 
and at this late stcge of o long lhtgaJ-' 
tion the evidence must be taken “as it 
stands. DEM M. 


^ 


» 3 $^ 

When in 1948 settlement was effected of 
the lands found to have accreted the | 
zemindars or  proprietors cof the estates, 
Nos. 1721and 1722 refused totake settlement — 
and tbe petitionet's predecessors-n title 
who were shikmi ialukdars holding under’ * 
the proprietors: and who were found in 
possession of the accreted land were given 
settlement and thrs became immediate 
holders undcr Government bya new tenure: ` 
of a new estate numbered 4823.^ The 
present contest is entirely betwecn the 
owners of this new: estate No. 4€23 and. 
the Secretary of State as to whether the ` 
whole of the area appearing twelve years ` 
afterwards—t. e., by the Revenue Survey. 
map of 1860--to belong to this estate. 
was in fact comprised in the “Settlément’’ 
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of, 1848 or whether part thereof was 
added to that estate by alluvion between 
1848 and 1860. The learned Vakil for 
the appellants takes his primary stand 
upon. the map of 1860 as affording a pre- 
sumption that the whole of the land was 
comprised in the settlement. (He points 


out that from 1860 down throughthe years. 


until 1912 Government took no steps to 
claim additional revenue from his clients). 
He concedes that the effect of this map 
may be overbotne by positive proof that 
the map was wrong. His complaint is 
that the Trial Court had no reason ad- 
equate in strength and certainty for refus- 
ing to accept the map of 1860 ascorrectly 
showing thelimits of estate No. 4823 settled 
. in 1848. The field books prepared by Golok 
Chundta Sen in 1846are lacking in suffici- 
ent detail and precision to enable all the 
dags in these two chars to be drawn 
upon a map. In these circumstances it 
is said that the Trial Court had insuffci- 
ent grounds for placing the new lines 
of 1848 along points substantially short 
of the new lines of r860 t.e., broadly 
speaking, to the southward of the 1860 
lines. 

Now the argument on behalf of the 
appellants as to the presumptiona fforded 
by the map of 1869 requires to be care- 
fully perused and kept within the decisions. 
“In every case the question what lands 
were included in the Permanent Settlement 
is a question of fact and not of law”: 
Jagadindra's case (7). A Revenue Survey 
map is plainly admissible in evidence. 
Primarily the map of 1860 is evidence of the 
state of things in 1860. When the question 
is as to the state of things iu 1848 evidence 
of the position in 1860 is valuable evi- 
dence of facts relevant to that issue. Even 
in the absence of any other evidence e. g., 
of any more direct evidence a map of 
1860 will, in general but not always, 
afford a ground of inference as to 1848 
upon which tke Court can act. “That is 
to say, the Court will be prepared in the 
absence of reason to the contrary not only 
to accept it as true account of the facts 
of 1860 but evenas showing the position 
at the date of settlement. In many cases 
indeed the state of things at the Permanent 
Settlement of 1793 has been freely inferred 
from map. of 180o,. But when the Revenue 


Survey map is nof the sole evidence re- 
levant to the question as to whet hap- 
pened at the date of settlement then it is 
necessary to Le on One’s gucrdagainst what 
is prima facie an error and very ccm- 
monly an invidious, error,—tke process, 
namely, of taking ore piece of evidence 
by itself, founding doctrines of onus upon 
that, and calling upon the other facts in - 
the case to dislodge the presumption, 
Evetything depends upon the right so to 
statt by selecting one fact rather than 
another, Thus in Jagadindta’s case 
(7) thak and survey maps of 1851-3 
showed what then wes the bed of the 
Brahmaputra river as included in the Per- 
manent Settlement of 1793, The Judicial 
Committee held: “Itis difficult to suppose 
and it ought not to be assumed that those 
jands were included in the lands permanently 
assessed in 1793 '' and they refused to save 
the correctness of the map by assuming 
that in 1793 the river had flowed over 
other land. ^" When the question arises 
whether lands shown on a particular thak 
or survey map made since 1793 wete or 
were not included in the lands charged 
with the assessment permanently fixed in 
1793 the irquiry is at once enlarged; 
and it would not be right in point of law to 
direct the Judge of first instance that he 
ought in all cases to act on thé last thak 
or survey map and to treat it as decisive 
in the absence of evidence to the con 
trary.’’ : 

Tbe question in the present case is 
whether the appellants on a  iair 
view of the whole evidence have suc- 
ceeded in showirg that all the land up 
to the river line of 1869 was included in 
the Settlement of 12 years earlier. The 
evidentiary value of the thak and Survey 
maps is in this case a special problem 
depending on the circumstances and on 
the other evidence, some of which is 
more direct, 

The evidence as to 1846 may be first 
considered from the point of view cf area. 
The Amin’s field books show that the total 
quantity of land “resumed, by the Hon’bie 
Company'' was as follows (Ileave out minor 
fractions), (I) West Char 4 drones 7 kanis, 
(II) East Char 3 drones 10 ka mis, "I'he tota] 
land zesumed was 8 drones 2 kanis. 
The petitioners predecessors-in-title took. 
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settlemert of the whole area of the West 
Char with its 56 dags as measured by 
the Amin. Ofthe East Char they took 
settlement of I drone 5 kanis only, the 
balance being given in settlement to other 
people as accretions to other subordinate 
tenures. Taking both chars together the 
area settled with the petitioners' predeces- 
sorsin 1848 was 5 drones x3 kanis (—175.5 
acres), Of thisover 15 kanis was waste 
land unfitfor cultivation and the revente 
wasarnved at by classifying the cultur- 
able land and assessing eech class at an 
appropriate rate. . 

When we come to 1860 map No.5 is the 
thakbust mep of the West Char and it 
can be read easily enough with the thak- 
bust statement (p. 56 of paper-book in 
Appeal No. 265 of 1919). That statement 
gives the area as 224 acres for this char 
alone. As regards the East Char it appears 
in like manner thatthe area in this char 
belonging to estate No. 4823 was at this 
date over 38 acres, the total area as I under- 
stand the statement being 145 acres for 
this char. There can I think be no doubt 


on the evidence (1) that the plaintiffs. 


have not been assessed on any land of 
which they are not in possession 01 of 
which they are in possession by eny other 
right, (4i) that before arriving at the 
additional e&sessMent deduction has been 
made for the full amotnt of the areas 
described in the documents of 1846 and 
1848 as the area settled with them. 

The learned Vakil for the appellants hes 
pointed out that under Act IX of 1847 
the position is quite different from that 
which under the Bengal Tenancy Act 
may give rise to a claim by a land- 
lord for additional rent. Government 


cannot under. Act IX levy an, addi. 


tional revenue from any area within 
the limits of a settled estate? there must 
be land . added 10 the estate. It is not 
necessary. to consider whether the settle- 
ment of 1848 was in the case of either 
char a settlement by description of parcels 
or a settlement by area. Where a h»ld- 
ing is desctibed or reterred to it may often 
occur that a Statement of area if in- 
accurate has no; effect. In. the present 
case, however, there is mo reason requiring 
any.onc. to suppose that the measure- 


merits: of 1846 as to area were. gravely at. 


fault, It is much more probable that the : 
tiver which is known to have been chang- 
ing before 1846 and after 1860 did not. 
cease to change between 19848 and 1860 
in like manner. One must, therefore 
ascertain whether what may be broadly 
called the southern line of 1846-8 can be 
ascertained. If it cannot the argument as 
to area has no force. If it can, then the 
next thing to ascertain is whether the 
Tiver line of 1846-8 can be relaid in whole 
orin paft so that with reasonable certainty 
it may be said: that the original limits of 
of estate No. 4823 did not at all events 
gobeyond that. 

Now it is hardly open to a serious 
contest that the datum line of 1846,. the 
line dividing the accreted lands from: the 
lands already settled, is little likely to 
have fallen into oblivion or even into ob- . 
scurity between 1846 and 1860, Prior to 
1845 sometime had apparently been 
spent in litigating over this andthe measure- 
ment, description, classification and assess- 
ment Of the lends has throvghout been 
done with the assistance of the plaintiff's 
predecessor-in-title. "The fhakbust state- 
ments and thak maps (2014, 2019) give 
the boundaries of the adjacent mouzas 
and the Amin's measurements were made 
in the presence of the parties found to be 
in possession. The thak maps of the 
adjacent mowzas are also in evidence. It 
is not known whether the map of 1848, 
if there was one, was utilised or mot; buf 
if the appeal is to the maps of .1860 it 
Seems hardly reasonable to begin by 
supposing thet the newestate No. 4823 was 
credited therein with land that had for a 
long time been settled as port of other 
estates still less with acres and acres of 
such land. When one looks to the evidence 
as to the natural features of the locality 
such an assumption is seen to be most 
unreasonable. The khals and halais 
mentioned in thefield books, the difference 
of level between the char and the asli 
lands, the correspondence of certain dags 
when measured with the figtres given in 
the field books are sufficient in the case 
of both chars to rebut any notion that 
the proceedings of 18t0 to define estate 
No, 4823 were basedon any error as to the 
lines dividing it from the parent estates. 


. It is quite true that the shui talugdars 
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' held lands in the parent estates but this 
fact does not lead one to suppose that 
. the ¿hak maps are likely to be wrong as to 
. the boundary of the new estate granted 
c to them. 

Now the attempt to find from the field 
. books the river line of 1848 discloses in 
. the case of each char very convincing corro- 
. boration of the view adopted in therecent 
settlement proceeding. The Civil Court 
Amin endeavoured to relay all the dags 


from the details efforded by the field books. 


of 1846 andcame to the conclusion that 
this could not be cone. He was troubled, 
< notso much by the task of finding the south- 


ward boundary of estate No. 4823, as by the- 


fact that the dags as re-laid on the settle- 
Ment Map were not in a number of in- 
. Stances consistent in all respects with the 
details given'in tbe field books.. On cer- 
, tain assumptions, however, he indicated the 
river line of 1848 as regards the East Char 
. fora certain distance, but being unable 
to relay the dags with ceitainty his view 
was that the riverbank of 1844 could not 
be relaid from the field books in the case 
of either char. Hedoes not seem to have 
attempted such a task before with mate- 
rials quite so difficult. He gave evidence 
however at the trial identifying certain 
dags ot the field books with those shown 
on the settlement map. The witness whose 
evidence Most impressed the learned Sub- 
ordinate Judge was Peary Mohun Hazra a 
surveyor under the Barisal Collectors te, who 
on the mapsIand II, drew the yellow lines 
representing the river bank of 1846. If the 
thakbust statement (B. 54) and the thak map 
(No. 4) of the East Char be taken, it will be 
seenthat the estate No. 4823 consisted of 7 
strips of land, all save one(Cha uk No. 6)being 
of a simple rectilinear configuration. Now 
fieid book, Exbibit D, givesthe measurements 
of the south io north line foragreat many 
of the dags desctibed and a good many 
of them aredesctibedas lying east of other 
dags and as bounded oa the north by the 
Tiver. Strips belonzigg to other estates than 
No, 4823 lie alongside strips belonging to 
No. 4823;in the case of this shar the kupor 
ásli line is particularly plain and I do 
not doubt that the learned Judge was 
quite rightly convinced by Peary Mohun 
Hezra that the riverline of 1848 could 
be placed with reasonable certainty from 


the field books if they are taken together 
with the other evidence. The Amin inhis 
evidenceidentified a good many dags in 
this char, As regards the West Char the 
Doul of 1848 and the thakbust statement 
of 1360 suggest that something like 15oacres 
has grown meanwhile into 224. The 
question is whether Exhibit C contains 
substantial indication when compared 
with the locality of the river line 
1848. Now the field book sbows that 
dags Nos. 38 and 46 had the river as 
their north boundary; that dags Nos. 1, 2, 
3and6 had itas their western boundary, 
that east of dags Nos. 5 and 6 there 
was khal, that dag No. 27 was a kkal, 
that west of dag No. 7 there was a 
halai, that dag No, 8 west of dag No. 7 
was a kalal. The Measurements of the 
following d«gs—1o mention only 2 few 
—tajly with the existing actual measure- 
ments, Nos. 9, Io, II, 28, 44, 45, 46. It 
Seems to me that from these circumstances 
all intetlinked and re-enforcing each other 
it mey be taken as  well-establisbed that 
the line drawn on map (I) as the river 
line of 1848 is by no means an imaginary 
linebut one which included the whole of 
the land settled in 1848. The  Zashand 
Survey maps of 1860 have not been put 
aside but have been used together 
with other and more direct evidence to 
establish the facts of 1848. I think that 
the plaintiff's appeal fails. 
IN APPEAL No. 265 OF Igig. 

This, appealiS brought by defendants 
Nos. 3 fo 6 who with the non-contesting 
defendants Nos, 2 and 7 own the zemindari 
interest in the parent estates Nos, I72r 
and 1722, The land settled with the 
plaintifis’ predecessors in 1848 wes 
land which had accreted to these estates. 
The zemindars having refused to take settle- 
ment ofthe accreted lands settlement was 
made with the shikimi ialukdars (t.e., the 
plaintiffs predecessors) but malikana was 
reserved. Tne natureol a right to malíkana 
has been explained by Sir Barnes Peacock 
in Bhoalee Singh v. Neemoo Behoo 
(13. It is a fight to a sum of 
money and it is charged on the land. 
It may be described as a guasi rent- 
charge. But the reservation by Govern- 
meat of a sum to be paid to Government 
by the immediate holder under Govern- 
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ment, of fesumed lands, which sum is to 
go to the persons who have refused to 
take settlement from Government, does 
not, in my opinion, operate to prevent the 
new estate from being an entirely in- 
dependent tenure in substitution for and 
in extinguishment of the zemindar’s 
original interest in the newly settled 
lands. Physically land is added to land. 
In point of right, the right to the new 
land is aceretio to the right to the old. A 
quasi rent-chargeis not tenure or dominium. 
. The right to take settlement enures to the 
tenure-holder (Cf. section 4 of Bengal 
Regulation XI of 1825). 

I am of opinion that the learned Sub- 
ordinate Judge arrived ata correct con- 
clusion and that this appeal also should 
be dismissed. 


K. S. D, Appeais dismissed, 


PATINA HiGH COURT, 
MISCELLANEOUS APPEAL, No. 78 OF 1923. 
Civi, REVISION No. 142 oF 1923. 
July, 27, 1923. 

Present :—Sit Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Kulwant Sahay. 
Maharaj Kumar GOPAL SARAN 
NARAYAN SINGH or TIKARI— 
OPPOSITE PARTY-——AÀPPELLANT 

VETS Ws 
SITA DEBI—PETITIONER—RESPONDENT. 
Civil Procedure Goda (Aci V of 1908), 5; 151— 


Inherent power of Court, extent of—Ovdey. directing 
defendant to pay to plaintiff poriion of amount in 
dispute, legality of. 

Section 151 of the Civil Procedure Code saves 
the Court’s inherent power to make such orders 
as may be neccssary forthe ends of justice or to 
prevent abuse of the process of the Court, but 
there is no rule of law orequity which requires, -in 
the interests of justice, that a plaintiff sning to 
enforce a contract for the payment of money, 
where the claim is disputed, should be awarded a 
portion of the amount claimed before his right has 
been eStablished by the suit brought for that 
purpose, A Court has, therefore, no jurisdiction 
to make such an order in the exercise of its powers 
under section 151 of the Code. [p. 720, col.1,] > 


Revision from an order of the Sub- 
ordinate Judge, Gaya, dated the 29th Marc 
1923. 


Messrs. S. Ahmad, N. K. Prasad I, 
and H, L. Nandkeolyer, for the Appellant. 

Messrs. K. B. Dutiand B. N. Mitter, 
for the Respondent, 


JUDGMENT. 

Miller, C, J.—In this case there is both 
an appeal and an application in revision 
from an Order of the Subordinate Judge 
directing that the defendant should pay 
to the plaintiff an allowance of Rs. 1,250 
per month until the disposal of the suit. 
The plaintiff brought ihe present suit 
against the defendant the Maharaj Kumar 
Gopal Saran Narayan Singh of Tikari to 
enforce a charge upon certein properties 
belonging to the defendant which were 
charged with the payment of an annuity 
of Rs. 36,000 per annum payable by 
monthly instalments of Rs. 3,000 under a 
deed granted by the’ defendant to the 
plaintiff in the year 1913 and under a 
further deed of the year rgrz whereby a 
portion of the annuity amounting to 
Ks. 15,000 per annum was made perma- 
nent and heritable. The plaintiff who is by 
birth an Australian British subject was 
married to the defendant in the Hindu form 
at Lucknow in 1909. l 


The plaint in the suit was filed on th 
26th January this year and on the follow- 
ing day a petition out of which this applica- 
tion arises was presented to the Subordi- 
nate Judge of Gaya praying that a 
Receiver might be appointed of the' pro- 
perty charged with the payment of the 
annuity and that he should be directed 
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^to payzto thé plaintiff the sum of Rs. 3,000 
.per month, or such other sum as the 
Coutt ‘should. think fit pending the final 
determination of the suit and, furtker, that 
Me.should' be allowed to sell a sufficient 
- portion of the property to pay the plaintiff 
. that -portidn of the annuity which was 
^im. arfears, "It "appears that from the 
date when the first bond was executed in 


“1913 upto September r921 the annuity had 


been ‘regularly’ paid although sometime 
before -1917 when”. the ‘second deed was 


executed." the plaintiff. and © Pagar ck 
ihe 


separated and were living’ apart. 
"Written .statement hes ‘not vet been 
filed but it appears. from the defendant's 
^petition?in objection to -tbe application 

that he’ challenges the validity. of the 
 Aüstruments sued on. "He further denies 
that the plaintiff was his lawfully wedded 
wila; . It: vis important. to bear in mind, 


n dowéver, that the-.suit. is not one for- 


- maintenancé: nor is, ‘there any claim for 

Alimony pendente: lite, <` < 

. "Phe ledrned. .Subordinate Judge before 
wiom-the applicationcame considered that 

‘at wasnot a case for appointing a Receiver 
apart from any immediate right which the 
plaintiff might have to be paid the an- 
nuity or any: portion thereof. The only 
ground upon which the Court was asked 
to appoint - a Receiver was that it was 
fédred that. ithe. defendant might either 
wilfully..or. through: lack of funds refuse 
or neglect to pay the Government revenue 
upon the property charged, and that in 
consequence the plaintiff might lose ker 
security. No instance was alleged in 
which the defendant had on previous oc- 
casions defaulted in payment of revenue 
nor was anything suggested whereby it 
might be presumed that the defendant 
would act in the manner which the 
plaintiff feared. In order to meet the 
plaintiff’s apprehensions the defendant 
undertook during the course of the hear- 
ing of the application before the Subordi- 
nate Judge to deposit in Court one 
month before the due date of the pay- 


ment of revenue the chalan shewing the 


payment, and, he having given this 
undertaking, the learned Subordinate 
. Judge thought that was quite sufficient 
to meet any apprehension on the part 
of the plaintiff that the property .might 
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be putin jeopardy by the revenue not 
being paid, and in these circumstances he 
refused to appoint a Receiver. 

With regard to the other point,namely, 
whether he should order the defendant to 
pay to the plaintiff a sum of Rs. 3,000 or 
a smaller sum pending the hearing or 
the suit, he considered that under the 
provisions of section I51 of the Civil Pro- 
cedure Code he was entitled to make the 
order prayed. He, therefcre, passed an 
order that the plaintiff should until 
the disposal of the suit get an allow- 
ance from the defendant of Rs, 1,250 
per month. 

From that decision the present ap- 
plication has been brought. It has 
been pointed out to us that there is no 
tight of appeal from an order made under 
section 151. There is also, however, an 
application in revision asking us to set 
aside the Judge’s order on the ground 
that it was made without jurisdiction, As 
I have already stated this is not an ap- 
plication for maintenance mor is it an 
application for alimony pendente lite, So 
much is admitted by the plaintiff. She 
relies entirely upon the instruments creat- 
ed in her favour in 1913 and 1917 and 
in the suit she is seeking solely to 
enforce the charge then created upon 
the property and for present purposes 
the question that she is, or claims to 
be, the lawfully wedded wife of the 
defendant is immaterial. The learned 
Government Advocate on behalf of the 
appellant has argued that the Subordi- 
nate Judge was acting without jurisdic- 
tion in passing the present ofder and 
he contends that the provisions of sec- 
tion 15r of the Civil Procedure Code, 
although they preserve the inherent 
powers of the Court to pass orders in 
the interests of justice, are confined to 
matters of procedure only and do not 
allow a Judge by passing an order in 
favour of one or other of the parties 
really to decide the suit or any part of 
the suit before it has come before him 
for trial. Before such an order as the 
present could be passed it would have 
to be decided that the plaintiff was ac- 
tually entitled under the documents upon 
which she relies to the eharge whieh she 
is claiming. It seems to me that the 
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"only ground which would justify an order - 


compelling the defendant to pay the 
annuity or a portion thereof to the plaint- 
iff is that thedefendant’s lability on the 
bonds has been established. That liability, 
however, cannot possibly be determin- 
ed until the evidence is taken and 
the suit heard and decided. There 
appears to me to be no ground disclosed 
in this case, and certainly no authority 
has been cited before us, to justify the 
learned Subordinate Judge in. passing an 
order granting the plaintiff a portion of 


the relief claimed before the suit has. 


been tried, and in the absence of any 
authority supporting such a contention 
“jt seems to me that we ought not to 
allow the present order to stand.  Sec- 
tion 151 of the Code saves the Court's 
inherent power to make such orders as 
may be necessary for the ends of justice 
or to prevent abuse of the processot the 
Court, but I am not aware of any rule 
of law or equity wnich requires, in the 
interests of justice, that a plaintiff suing 
to enforce a contract for the payment of 
money, where the claim is disputed, 
should be awarded a portion of the 
‘amount claimed before his right has 
bean established by the suit brought for 
that purpose. In my opinion the Sub- 
ordinate judge had mo jurisdiction to 
make the order and it should be set 
aside, | 
The learned Counsel for the respond- 
ent contended, however, that in any case 
. he. was entitle] to a Receiver and that 
the learned Subordinate Judge had in fact 
ordered that a Receiver should beappoint- 
ed if the 
the order which he hid made. That is 
hardly stating correctly the effect of the 
Subordinate Judge's order. He refused to 
appoint a Receiver. on any general 
grounds or upon the grounds disclosed in 
the petition because he thought it. was 


sufficient if the defendant gave an under-. 


taking, which he did to file in Court the 
chalan shewing the receipt of the Govern- 
ment. Reventte one month before the due 
date, the fear of non-payment being the 
only ground upon which a Receiver had 
“been asked for. He, however, did order 
a. Receiver to be appointed iu the event 
of the: defendant failing ot refusing to 


defendant failed to. carry out . 


pay to the plaintif the. Rs. 1,250. per 
month which he had ordered him. to pay, 
but the. appointment of the Receiver in 
that case was merely for the. purpose. of 
carrying out the learned. Subordinate 
Judge’s . order. directing the: payment -of 
the money. I have listened to the learned 
Counsel for the respondent on this ques- 
tion of the. appointment oi a. Receiver 
and it does not seem to me. that in tke 
circumstances . of the present case, and 
having regard to the -tindertaking.. given 
by the defendant, any .good. ground., has 
been made out. for appointing a Receiver 
at the present moment.: If, however 
the defendant should fail. to comply with 
his undertaking : to deposit the. revenue 
Chala"s, within the time stipulated: then 
it will be. open to the plaintiff to make 
a further application to the Court asking 
the Court to re-consider the question. ard 
to appoint a Receiver in order to. preserve 
the property. In my.-opinion-the applica- 
tion sucteeds and the decision of. the learned 
Subordinate Judge will be set-aside. The 
application in revision is: allowed: with 
costs. Hearing fee.one gold mohuwr,. -The 
appeal is dismissed. 


Kulwant, Sahay, J.—Iagree. 


Appeal, dismissed.: 


Z: K. Application. allowed.: 
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OUDH JUDICIAL COMMISSIONER' 8 
COURT. 
MISCELLANEOUS APPLICATION No. 430 

oF 1923. 
November I3, 1923. 

Present j—Mr. Wazir Hasan, A.J. C. 
JANG BAHADUR AND OTHHRS— 
APPLICANTS 
versus 
EMPEROR--O»PosirrR PARTY, 

Criminal Procedure Code {Act V of 1898), 5.144, 
scope of— Immediate action, when justified —Ex- 
pression of opinion in miscellaneous proceedtngs— 
Main case, effeet on— Transfer, grounds for. 

The yfavamen of the provisions of section 144, 
Criminal Procedure Code, consists in providing 
speedy remedy in cases of emerg. ney and a Magis- 
trate is justified in passing an es parte order under 
sub-section (2) of the section immediately on re- 
ceiving a Police report if he is satisfied that im- 
mediate action is necessary. An aggrtic vcd party 
can move the Court for a rescission or alteration 
of the separate order under sub-section (4). [p. 
722, Col. 2.) 

The mere fact that a Court has expressed a 
prima facie opinion ina miscellaneous proceed- 
ing on a matter which is also in issue in the 
main case does not show that it has prejudged the 
main case itself. [p. 723, col. 2.) 

In the course of a trial undir sections 147 and 
323, Indian P ual Code, after a charge had ben 
iram d against the accused, the Magistrate re- 
ceived a Plica report and passed an order 
under section r44 of the Criminal Procedure 
Code, The accused applied for a transfer of the 
case on the ground that by passing the afore said 
ord:r the Magistrate had formed his conciusiuns 
with regard to the case against the accused : 

Held, that inasmuch as the Magistrate had 
jurisdiction to entertain the report he was justi- 
fed in taking action under section 144 of the 
Criminal Procedure Code and that the expression 
of his opinion in that matter was not asuffici.nt 
ground fur transfer of the case. ([p. 722, col, r.) 
^. Mr. A. P. Set, for the Applicant, 

The Government -Pleader, for the Crown: 


Pandit Jagat Narain, for the Complain- 


p 


ants, 


ORDER.—This isan application ur der 
sect.on 526 of the Code of Criminal Pro- 
cedure for the transfer of a case pending 
egainst the applicants under sections 147 
and 325 of the Indian Penal Code in the 
Court of Mr, Imamuddin Hyder, Sub- 
Divisional Maigstrate cf Bahraich. The 
gtouud of the application is that in 
proceedings arising out of section 144 of 
the Code of Criminal Procedure against 
these applicants the Magistrate has formed 
bisopinion with regard to the issue of 
possession of immoveable property in tes- 
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pect of which the case under sections 147 
and 325 of the Indian Penal Code is still 
sub-judice in the same Court. e 
The first witness for the prosecution in 
the case forthe transfer of which this 
application is made was examined on the 
Ist August 1923. The evidence thus 
begun was continued to the (ih of tbe 
same month. On the 7th August 1923 an 
application for adjournment was made on 
behalf of the accused. The reason 107 
this application was that the accuse’ 
desired to move the District Magistiate 
for the transfer of the case from the 
Court in which it was pending. The 
adjournment asked for wasgranted and the 
20th August 1023 was fixed for the heet- 
ing of the case. An applicationfor trens- 
fer was made to the District Magistrate 
but he fefused to accept it. The case 
agein came up for hearing on the zoth 
August 1923, On that date an applica- 
tion asking for an adjournment ot the 
trial was made on behalf of the accursed, 
the reason stated being that the accused 
wanted to move this Court forthe transfer 
of the case. The Court again acceded fo 
the prayer and adjourned tke cate to the 
4th September 1923. No applcation was, 
however, made to this Court. The case 
eccordingly came up for hearing on the 
sth September 1923. The evicence for 
the prosecution was again begun end 
finish:d on the 7th of the same mcnth 
and o. the last mentioned dafe the Court 
framed charges against theaccused under 
the sections already stated. It may be 
mentioned here that the witnesses for the 
prosecution were cross examined on behalf 
of the accused as they were produced 
from time to time. After framing the 
charge they again asked that they might 
begiven an opportunity to exercse their 
right of further cross-examination. ‘his 
was acceded to. The case was fixed for 
the 13th September 1923. An @pplica- 
tion was again made for adjortnm: nt, 
The reason for this was stated that the 
accused were not ready to pruceed with 
the cross-examination. The ad'ournment 
wiSrefused. The case was then taken up 
on the 14th September 19:3 and on this 
date noth ng seems to have taken place 
for the- reason that the accused stated 
that they could mot proceed with the 
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cfoss-examination because of the absence 
of their Pleader. Apparently the Court 
again yielded to this frivolous excuse on 
the part of the accused and fixed the 
following day for proceeding with the 
case, On this dete nothing happened 
better. The Pleader was again absent 
and adjournment was again asked for. 
The Court again yielded and fixed the 
ith September 1923 for the further 
progress of the case. Oa this last men- 


tioned date some of the accused did not ` 


appear and the reason for their absence 
as Stated then was that they were ill, 
The r9th September 1923 was then fixed 
and the prosecution witnesses were cross- 
examined for the prosecution right up to 
the 29th September 1923 on which date 
the evidence for the prosecution was 
finally closed. Between the rgth Septem- 
ber and the 29th September, that 
is, on the 22nd of thit month, the 
Magistrate in whose Court this case 
was and is pending received a report 
from the Police  statioa Bhinga. The 
Magistrate perused the teport and passed an 
order on the 23rd September 1923 under 
section 144 of the Code of Criminal Pro- 
cedure, 

It is urged that in disposing of the 
report and in passing the order under 
section 144 the learned Magistrate seems 
to have formed his conclusions with 
regard to the case of riot then pending 
against these applicants in his Court. On 
the question whether he has definitely 
formed any opinion or not on the meirts 
of the case under sections 147 and 325 
ot the Indian Penal Code I will give my 
views later. It appears to me that in 
the circumstances the Magistrete would 
have been guiity of sl.ckness in the 
performance of his duty if be had delayed 
a moment longer the disposal of the 
subject-matter of the Police report. That 
he had jutisdiction to entertain that re- 
port and to act under the provisions of 
section I44 of the 
Procelure is not disputed. Being seized, 
the efore, of the report and possessing the 
jurisdiction io pass orders which he thou; ht 
fit in respect of that report he had 
no alternative left but to decide as to 
the course of his own action in that 
behalf, The Police report indicated, as 
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the Magistrate says in the order which 
he passed under section 144, that tte case 
was one of emergency and it may be 
mentioned that the ,ravan.en of the pro~ 
visions of section 144 consists in provid- 
ing speedy remedy in cases of emergen y. 
"The Magistrate was, therefore, justified in 
taking action under that section without 
loss of time if in his opinion it was a 
fit case which required speedy remedy 
and as I read the order which he has 
passed in this behalf I am convirced 
thet he entertained no doubt that im- 
mediate prevention was necessary. Hav- 
ing formed that opinion what else could Le 
do except to passan ex parte order under 
sub-section 2 ot the Section 144. Asthe 
record reveals the iects to me I hold not 
only that he acted within Lis jurisdiction 
in this matter but that he has acted 
tightly too. The law makes provisions 
for rescission or alteration of any «ex 
puvie order passed under sub-sectien 2. 
Jf these applicants found themselves In 
any manner prejudiced by the ex parie 
action of the Magi-trate, they could 
have moved him under sub-section 4 of 
the same section asking for rescission of 
alteration of that order and I have ro 
doubt that the learned Magistrate would 
have given them a hearing as required 
by law. But these applicants did not hing 
and from  tbis condtct ot 
theirs I think I am ‘justified in drawing 
the inference that they had really no 
substantial grievarce as against fle zc: 
tion of the learned Magistrate. Ji was 
suggested that the learned Ma gistrate 
should have sent the Polce repoit ior 
disposal either to the District Magistrate 
or to some otber Magistrate in the qs- 
trict competent to entertain it. That Le 
might rave done it need not detain- us 
at all. The fact remans thet le hes 
not done it. In my opinion be sheuld 
have tot done it considering the ener- 
gent ratuie of the ellegat ons, and as 
I have saia belote, ıt was. his duty not 
to heve delayed the disposal. of this re- 
port a noment longer. -" i 

As to tbe expression of opinion on the 
question of possession in proceedings uncer 
section 144 of the Code of Crimiral Pro- 
cedure which was also. the question: in 
the tiot case, a Court has often to pre- 
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judge a case for the purpose cf mis- that the accused is not guilty of the offence 


Cellaneous proceedings but such a judg- 
ment is always founded on materials 
which afford a prima facie ground in 
support of the opinion thus formed. 
Take for instance casesin Civil Courts in 
which applications for injunction or for 
eppointment of a Receiver are frequently 
made. A decision in such miscellaneous 
matters does not affect the judgment 
arrived at on the merits of the main 
case. No Ccurt can refuse to exercise 
a jurisdiction which is vested in it 
when that jurisdiction is invoked and 
the learned Magistrate did nothing 
mote than exercising the jurisdiction 
with which he was vested. In this 
particular case it is a matter of some 
importance that the order under secticn 
144 happened to be passed after the 
charges under sections 147 and 325 of tke 
Indian Penal Code were framed against 
these applicants, The case for the prose- 
cution, as Iam told, and thisis not dis- 
puted, is that the opposite party is in 
possession of the lands in dispute in res- 
pect of the crops of which ithe proceed- 
ings under section 144 came tp and in 
Iespect Of which the riot with which 
these accused were charged was commit- 
ted. Thelawlays down in the provisions 
of section 254 of the Code of Criminal 
Procedure specific ground for the framing 
of acharge aginst an accused person and 
that ground is that the Courtshall frame 
a charge against the accusedif it is of 
opinion that there is ground for presuming 
that the accused has committed an offence 


triable by it and which could be ade- - 


quately punished by that Court. I must 
presume that the Magistrate in the case 
before me acted according to law and; 
therefore, heframed the charge because he 
was satisfied on the evidence then before 
him that there was ground for raising a 
presumption that the accused had com- 
mitted the offence for which they were 
being tried, Here again this is generally 
considered and must be considered in 
the very nature of things tobe formation 
ofa judgment wholly prima faci, liable 
to be displaced by the consideration of 
ihe whole 9 the materials on the record, 
The presumption would stand rebutted if 
the Court onthe whole is of opinion 


* 
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with which he ischarged. I have taken 
some pains to enter into this question 
with a view to dispel the notion common- 
ly entertained that once a Court has 
expressed a prima facie opinion in a 
miscellaneous proceeding on a matter 
which is also in issue in the main case 
it has prejudged the main case itself. 1 
need hardly add that such a notion 15 
not well founded. The history of the case 
a part of which I have given at the 
Outset of this order discloses a protre.c- 
tion which for reasons that need not 
be analysed here was not justifiable; ard 
the impression left on my mind is that 
tre Court was alittle over indulgent io 
the accused in this behalf, Undoubted- 
ly the motive which jyrompted the 
Court was a laudible one, it being rct 
to afford any ground for suspicion in 
ihe mind of the accused as regards the 
strici impartiality of the Magistrate. Fe 
that as it may it hasrsuited in a de- 
plorable delay of proceedings, justice in 
relation to which consisted in expedi- 
tion. 
I dismiss the application. 


Application dismissed. 
S. D. | 


LAHORE HIGH COURT. 
CRIMINAL REVISION PETITION NO. 62 
OF I923. 

April 3, 19023. 
Present — Mr. Justice Moti Sagar. 
ALLAH DITIA AND OTHERS— CONVICTS 
—PETITIONERS i 
NEYSUS 
EMPEROR—RESPONDENT, 
Railways Act (IX of 1890), 6. 127—Penal Code . 
(Act XL V of 1860), s. 147—Cfiminal Procedwye 
Code (Ast V of 1898), s. 439— Hioling and throu” 


. ing stones at tyain—Separate offences— Revision—- 


High Court, tower of, to scrtdinise evidence. 

The accused assembled at a railway station with 
the object of preventing people by. force and 
violence from proceeding to a particular place 
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by a train and force and Violence was uscd towards 
th» passengers in the prosecution of the conimon 
object. As soon as the train started the accused 
b gan tothtow stones at the train. Thc y were 
Convicted of separate offinces under sec- 
tion 147 Of the Penal Code and 127 of the Ra;l- 
Way» Act and separate sentences were awarded for 
each offence ; 


Held, (1) that the throwing of stones at the train 
was a distinct offence by itself which had no 
Connection with the offence of toting, the latter 
offence being cnmplete as scan as the tiain had 
started ang the stones not havirg ]eenihrown in 
furtherance of the common object with which the 
accused had assembled at the railway station: 
kp. 726, col. 1.) 

(2) that, thercfore, the conviction of the accused 
fot separate offences under section 147 of the Penal 
Code and 1270f the Railways Act was perfectly 
Lov [p 726, col. 1.] . 

tis not the practice of the High Coirt to go 
behind a finding of factin revision, butihere is ro 
provision of law which debars it irem ging into 
the evidence in revision if itis of opinion that itis 
necessary to da so in the intercsts of justice. 
[p. 725, col. 2.] 

When dealing with a case on TeviSion the High 
Court has pow: T to scrutinl e the evidence with 
a view to find ott whether the convictions cf tho: e 
of the accused who did not appeal irom the order 
of the Trial Magistrate are justified. [p. 725, col. 2.] 

Petit'on, under section 439, Crin.inal 
Procedure Code, for revision of an order 
of the Sessions Judge, Gujrarwala, dated 
the 26th October 1922; affirming that of 
the District Magistrate, Gujranwala, dated 
the 20th May 1922. 

Dr. Gokal Chand Narang, for the Peti- 
tioners. 

Mr. Zafar Ullah Khan, for the Govern- 
ment Advocate, 101 the Respondent. 


JUDGMENT.—The facts of the case out 
of which this application for revision has 
afisen are given in ample detail in the 
judgment of the Courts below and need 
not, thereiore, Le repeated here at length. 
Briefly stated they are asiollows:— 

In February 1922 a big mela was 
organized at Lahore in honour of the 
visit of his Royal higbness the Prince of 
Wales. In order to make the function a 
success a large number of villageis from 
the mufassil were invited to join and take 
part in the festivities. Special facilities 
were provided for their travelling in the 
way of reser ved compartments and reserved 
- carriages in the railway trains. For the 
convenience of the passengers coming from 
the western districts of the Punjab it 
“was atlanged that a specia] train should 
also run from Laamusca to Badami Bagh 
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in which all those, who were desirous of- 
joining the mela, should be able to travel 
fiee of charre, This train was so timed 
as to pass Gujranwala at about 4 in the 
evening. Before the arrival of the train 
a lare number of persons belonging to 
the Kbilafat Committee, the Congress. 
Committee and the Sikh League, who 
were opposed to the visit of his Royal 
Highness, asset»bled at the railway plat- 
form with the avowed object of esking 
people not to go to Lahore and boycott 
the mela. When the train arrivedthe crowd 
numbered between 400 and 5co persons. 
They, at first, pursueded the people to 
refrain from going but when they fourd 
that their attempts in this direction 
were proving fruitless their persuasions 
tooka more voilent form. They abused 
the passengers, tcok out their luggage, 
and, In some cases, dragged them out of 
the trair. Those who wanted to get into 
the train at Gujranwala were forced to 
go back and insulted in every possible 
manner. When the train left and was in 
motion, stones weie also thrown with the 
result that several glass-pains were broken 
and some of the passengers, who were 
inside the compartments, were seriously 
hurt. There were some Police constables 
in plein clothes on special duty at the 
railway piatform on this occasion. After 
the departure of the train they went back 
io the Police station and made a report 
to the Sub-Inspector, Ghulam Kasul, as 
to the incidents that had taken plece on 
the railway station. The Sub-Inspector 
incorporated their reporí in his confiden: 
tial diary ard submitted it to his superior 
officer, the Superintendent of Police, for 
inspection. The fatter Officer ordered 
an inquiry into the matter and this led 
io the arrest of 21 persons and to their 
being placed before the District Megis- 
trate to take their tiia! under section 
147/149 of the Indian Peral Code and 
section 127 of the Indian Railways Act. 
After a protracted trial, lasting ior about 
two months, all the 21 accused were 
convicted by the learned District Magis- 
trate and sentenced to various teins of 
imprisonment as set forth in his judg- 
ment, dated the 20th cf May 1922. Of 
the 21 persons so convicted 17 were ron- 
co-operstors and did not prefer ex azyeal 
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to the Sessions Judge. The other four; 
namely, Allah Ditta, Aya Sirgh, Gopal 
Singh and Mule Mal did prefer an 
appeal which was, however, dismissed. 
They have now filed an application for 
revision to this Court. The case has been 
argued at considerable length by Dr. 
Gokal Chand Narang, for the petitioners, 
and it has been contended that the pto- 
secution has been guilty of a large 
number of irregu'arities which have pre- 
julice! the case of the accused to a con- 
s:derable extent. Itis pointedout that the 
First Information Report has not been 
placed on the record, that no opportunity 
was given to the accused to cross-examine 
the prosecution witnesses in respect of 
certain new matter introduced in the re- 
eXa mination of those witnesses,that certain 
documents which the accused wanted to 
produce in evidence were not allowed to 
be produced, thet a free use was made of 
the sémnis without an opportunity being 
given to the accused to inspect them, and 
that advantage wes taken by the pro- 
secution ot the fact that a large number 
of the accused were non-co-operatc rs. 
1 do not think there is any force in 
these contentions and  thev must be 
overruled. It is clear from- the eviderce 
that the First Information Report was pre- 
pared from the confidential diaties, which 
had been submitted to the Superi fendert 
of Police for inspection on the 25th of 
February 1972. The report so prepared 
has been placed upon the record, ard it 
is only the confidentia] diaries which have 
been withheld on the ground that they 
were privilezed documents. In my opinion 
the learped Sessions Judge was right in 
holding that they could not be produced 
and, in any case, I do not think that the 
accused have, in any way, been prejudiced 
by their noi-production. As to the objec- 
tion that the accused were not allowed 
to cross-examine witnesses, it is clear 
that the objection is frivolous, and that 
every latitude was givea to the accused 
to cross-examine witnesses at any length 
they liked. The objection that documents 
were not allowed to be produced is certain- 
ly not well iounded. There is no appli- 
cation On the record showing that the 
accused wanted to summon any documents 
which was disallowed -by the "Distiict 
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Magistrate. As to the sims it is obvious 
from the judgment cf the learned District 
Mizistrete thet they were referred to 
only inthe interests of the accused cnd 
not totheir prejudice. Jn my opinion tLe 
objections raised are palpably frivolous ard 
they must be overruled. 

The main question in the case is whe- 
ther the evidence upon which the con- 
victions ere founded is or is not worthy 
of credit. It is contended by Mr. Zafar 
Ullah Khan for the Crown that the 
evidence has been believed by two Cotrts 
and that it isnot the practice of this Court 
to go behind a finding of fact in revision, 
There is no doubt that ordinarily this is 
so, but I do rot think there is any 
provision of law which debars a Coust of 
revision from going into the evidence if 
it is of opinion that it is necessary to 
do so in the interests of justice. In the 
present caseitisell the more desirable 
that I should examine the evidence inas- 
much asa larger number of the accused 
are non-co-operators who did not even 
preferan appeal to the lower Appellate 
Court. It is urged by Dr. Gokal Chand 
that now that the whole case is before me 
J should scrutinise the eviderce with a 
View to find out if the convictions of the 
other accused, who did not file an appeal, 
were justified. Mr. Zafar Ullah Khan, for 
the Crown, does not diepute fhe puwas 
of a Court of revision to do so and con- 
cedes that I can go into the evidenceand 
see if all the accused have been rightly 
convicted. 

I have carefully read the evidence against 
each of the accused, and the conclusion 
at which I have arrived is that so far as 
the present petitioners are concerred, 
there is abundant evidence upon the 
record to justify their convictions A 
large number of witnesses have core 
forward to state that all the four accused 
were seen on the railway station taking 
part with the crowed in the excesses 
committed upon the passengers and also 
throwing stones at the reilway train when 
it was in motion. I do mot see any 
reason to disbelieve these witnesses end 
must, therelore, uphold the convictions. 

Of the other 17 accused, Ladha Singh 
has been convicted of rioting under sec. 
tion 147 of the Indian Penal Coce, Im 
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my opinion this cónviction is wholly 
unjustified, and the gentleman is entitled 
to an honourable acquittal. He denies 
his presence at the railway platform at the 
time when the disturbance in question 
took place, and there is evidence on the 
record to show that he is telling the 
truth. A large number of prosecution 
witnesses have stated that they did not 
seo him on the platform and it appears 
to me that the witnesses, who have de- 
posed to his presence, are either telling 
lies, or that they  nvsíook some other 
person for him, Some of tke witnesses 
have ever gone so far as to say that he 
participated in throwing stones at the 
passengers, I do not think that a 
gentleman of Ladha Singh’s Position and 
antecedents would be guilty of stch an 
offence. I hold that ladha Singh was 
not on the railway station on the 23rd 
of February 1922, and that he did not 
take part in the excesses committed on 
that occasion. I, therefore, acquit him, 


The next case which requires considera- 
tion is that of the accused, Banka Dayal. 
He has been convicted under two sections, 
namely 147, Indian Penal Code, and 127, 
Indian Railways Act, He admits his 
presence at the railway station, but denies 
that he -threw stones at the passengers, 
Or that hetook.part in any of the acts 
of rowdyism perpetrated by the crowd 
on the railway station. Asto his preserce 
on the station and his persuadirg people 
. not to go to Lahore there is sufficier:t 
reliable evidence, the veracity of which I 
have noreason to doubt. The evidence 
as to his having thrown stones at the 


moving train is, however, conflicting, and 


1 do not think that upon the evidence 
produced he should have been convicted 
of an offence under section 127 of the 
Indien Railways Act, Even the prosect- 
tion evidence shows that he was asking 
people to desist from doing so, and it is 
impossible to believe that a man who 
. Was persuading others not to do an act 
by which the safety of the passenrers 
would be endangered would be guilty of 
patticipatiny in that very offence Lireelf, 
1 consequently set aside his conviction 
uader section: 127 of the Indian Railways 
Act and acquit him of thet charge, 
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With regard to the other I5 accused 1 
entirely concur with the finding of the 
learned Sessions Judge that their guilt ig 
fully established, and that there is no 
occasion to intetfere with their convic- 
tions, 

It has been contended by Dr. Gokal 
Chand that the accused should not haye 
been convicted of two offences under sec- 
tioa 147 of thé Indian Penal Code, and 
Section 127 of the Indian Railways Act 
inasmuch as the stone throwing was part . 
and parcel of one and the same transaction, 
and that no separate offence was commit- 
ted by those who have also been convicted 
under section 127 of the Indian Railways 
Act. Ido not think there is any force 
in this argument, The throwing of stones 
at the railway train was a distinct offence 
by itself which had' no connection with 
the offence of rioting committed under 
section 146 of the Indian Penal Code. It 
has been found that the object of the 
crowd assembled at the railway station 
was to prevent people from going to 
Lahore by force Or violence. "This offence 
was complete as soon as the train had 
left, and it cannot be said that the stones 
were thrown in furtherance of the com 
mon object for which they had collected 
at the railway station, In my opinion 
these accused have been rightly convicted 
of the two offences, and I uphold the 
convictions. 

As to sentence, however, I am inclined 
to think that two years’. Tigorous im- 
prisonment under section 127 of the Indian 
Railways Act is rather excessive. Taking 
all the circumstances of thecase into 
consideration, Iam of Opinion that a 
sentence of one year’s rigorous imprison- 
ment under that section would be quite 
suffinient to meet the ends of justice. 

I accordingly accept the petition, set 
aside the conviction of ladha Singh and 
direct that he be released forthwith, 
Banka Da3yal's conviction under section 
127 of the Indian Railways Act is set 
aside, byt his conviction under section 147, 
Indian Penal Code, and the convictions of 
the other 19 accused are, however, m@in- 
tained. The sentences of those who have 
also been convicted under section 127 of 
the Indian Railways Act are reduced to 
one year’s rigorous imprisonment each. 
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The sentences tader the two sections 147, 
Indian Penal Code, and 127 of the Indian 
R lways Act shall, however, run con 


Gurrentiy as ordered by the learned Dis- 
trict Magistrate, 


Z R, Order accordingly. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


CRIMINAL, REFERENCE NO, 71 OF 1923. 
June 21, 1923. 
Prasenti—Mr, Kennedy, J. C. 
and Mr. Raymond, A. J. C. 
EMPEROR— PROSECUTOR 
versus 
MOULABUX —ACCUSED. 

Criminal Procedure Code ( Act V of 1898), s. 183— 
Offence committed during journey—Place of titat, 

Wauen an offence is committed whilst the offend. 
eris in the course of performing a journey and he 
Is arrested and taken to the destination, a Court 
having jurisdiction atthe latter place can t 
the offence, though it was committed outside its 
jur:sdiction. 

Reference by the District Magistrate, 
Upper Sind Frontier, 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDSMENT.—This is a reference by the 
District Magistrate, Upper Sind Frontier, 
requesting the transfer of case of theft 
pending before the First Class Magistrate 
of Jacobabad to some Magistrate in 
Shikarpur Division on the following 
grounds :— 

It appears both the accused and the com- 
plainant were travelling from Shikarpur 
to Jacobabad and the complainant fell 
asleep after the train left Shikarpur. On 
the journey he felt that some one was 
tampering with a bundle that was tied 
round his waist inwhich he had currency 
notes of the value of Rs, 65 and on 
awakening he saw the accused with a 
bundle of notes in his hand. He caught 
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hold of the accused and raised ctles and 
when the train atrived at Hamayun Rail- 
way Station, the accused was arrested by 
the Police. He was taken to Jacobabad 
and challaned by the Police before the 
First Class Magistr.te of that place. He 
however, after examining the complainant 
was of the opinion he had no jutisdiction 
to try the accused inasmuch as the 
offence was committed between Sultan 
Kot and Hamayun and, therefore, he was 
of the opinion that the accused should be 
ttied by some Magistrate in Shikarpur 
Division, He, therefore, referred the case 
to the District Magistrate, Upper Sind 
Frontier who makes thisreference to which 
1 have above adverted to, 

Both the First Class Magistrate and 
the District Magistrate seem to have 
overlooked the provisions of section 183 of 
the Criminal Procedure Code in terms of 
which the accused could be tried by the 
First Class Magistrate, Jacobabad. Both 
the complainant and the accused were 
according to the facts found, travelling 
from Shikarpur to Jacobabad and it wes 
in the course of that journey that the 
theft wascommitted. Consequently, under 
section 183, Criminal Procedure Ccde, the 
accused could be tried by the Magistrate 
who exercised jutisdiction within the 
limits of Tacobaba d. 


Under these circumstances, we must 
return the reference to the District Magis- 
trate aS we ate of the opinion that the 
case is triable by the First Class Magice 
trate, Jacobabad, and no order is needed 
on this reference, 


Réference returned, 
P. 8. A. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL APPLICATION 
OF 1923. 
November 14, 1023. 
Present:-—Mr. Wazir Hasan, A. J, C. 
HIRA LAL AND ANOTHER— OPPOSITE 
PARTY —APPLICANT 
verSUs . 
EMPEROR—APPLICANT —OPPOSITE 
PARTY, 

Criminul Procedure Code ( Act V of1898), ss. 145, 
435, 438 — Proceedings under. s. 145-—Moveable pro- 
party — Reviston—Powers of District Magistrate. 

Ordinarily, no reviion lics in fespect of pro- 
ceedings under Chapter XII of the Code of Crimi- 
nal Proceadpfe except wheTe the order is whully 
ultra ik and without jurisdiction. [p. 728, cols. 
r& 2. 

Proceedings under section 145 Of the Criminal 
Procedure Code cannot be instituted with ies|ect 
to moveables. ` (p. 728, col. 2.] qM 

Under section 435 of the Code, a District Magis- 
trate iS empowered either to reject the application 
in revision or to take action under section 438 of 
the Code. His power under the latter section is 
limiteito report for orders to tho High Court the 
tegult of an examination of the proccedirgs made 
under Section 435 of the Code. ‘He cannot set 
aide a order of the Magistrate himself. [p. 729, 
col. 2. 

Application against an order of the Dis- 
trict Magistrate, Fyzabad, dated the r1th 
August 1923, modifying that of the Magis- 
trate, First (less, Fyzabad, dated the 
grst July 1923. 

' Mr. Hyder Hussain, for the Applicant. 
The Government Pleader, for Crown. 
Mr. Niamat Ullah, for the Complainant, 

Musiammat Mahadei. 


JUDGMENT.—Th's is an application in 
revison. It has arisen out of proceedings 
initiated under secticn 1,5 of the Code of 
Criminal Procedure. A First Class Magis- 
trate exercising jurisdiction in Ityzabad 
received a Police report on the 23rd April 
1923, ‘The perusal of this report induced 
him to take actioa against certain persons 
undet the above-mentioned section. He 
issued notices to those persons to appear 
in his Court on the 5th May 1923 with 
evidence in Support of ther respective 
‘possessions. On the Jast-mentioned date, 
Musammat Mihadei and H'ra Lal appear- 
ed before the Court in obedience to the 
summons. The statements cf Pleaders for 
' both the patties were recorded, and the 
preliminary order required by the provi- 
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sions of that section was drawn out. As 
a part of the same order, directions were 
issued to the Police to make over certain 
moveables to ore Deo Narain. The Cottrt 
observed, and rightly, that proceedings 
under section 145 could not be instituted 
w.th respect to moveables. The parties 
were directed to produce their evidence of 
possession and title with respect to the 
house in dspute, and, till then, “refrain 
from exercising any Tight or do any act 
to assert possession over the house in 
question." On the 28th May 1923 Hira 
la4lfi'ed his writien statement. Musam- 
mat M^hadei filed her written statement 
on the 29th May 1923, ard On the same 
date two witnesses were examined on 
behalf of Hira Lal and the case was then 
adjourned to the 5th June 1923. Nothing 
happened on the 5th June 1923, except 
an adjournment of the case on grounds 
wholly insufficient, the g10urd being, trat 
the parties had a case in some cther 
Court and were in a hurry to go to that 
Court. The case came up for hearirg on 
the rrth June 1923 before another Maris- 
trate. The Mag strate, who had taken 
proceedings so far, hed fone on leave, 
The case was again adjourned to the 28th 
June 1923. Nothinz was done in the case 
tilthe nih Juy 1923, except adjourn- 
ments from time to time. On the rith 
July 1023, the parties appeared. The 
Presiding Magistrate at the fime was 
again different from the ore who Led 
initiated the proceedirgs. On this date, 
further facts were elicited as the order 


‘says, The case came up again for hearirg 


On the 19th July 1923. On that date, an 
order was recorded to the cffect, thet 
the possession was doubtful, and that 
Consequently the parties should file 
wiitten statements as to their rights, ard 
the 23rd July 1923 was fixed to enable 
them to do so, On tke 23rd July 1923 
these written statements were filed and 
accepted. Finally, on the 3rst July 1923, 
the Ma^istrate disposed of the case by an 
order which is certainty extraordinary if 
nothin^ else. I quote the last prrtion of 
his judi ment which contains the final 
order. "It appeats to me that Mongre 
Teli had died heitless and that the prop- 
erty should eschest to Government. I order 
thet the property is to remain in posses- 
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sion ofa satisfactory suppurdar connected 
with neither party or the idol. The case is 
then to be reported to District Court of 
Fyzabad for his orders as to the final 
disposition of the property," With a view 
10 explain the connection of the idol with 
the matter in dispute, I may mention, 
that Hira Lal, one of the parties to these 


proceedings, had stated, that he had 
dedicated the property of the deceased 
Mangre Teli to an idol. Musammai 


Mihadei filed an application in revision to 
the District Magistrate of Fyzabad against 
the last mentioned order of the Court of 
first instance. That application was dis- 
posed of by an order, dated the 11th 
August 1923. It opens with the follow- 
ing remarks:—"'Í do not understand the 
order of the lower Court in this case,” 
I may say that I share the learned Dis- 
trict Magistrate’s inability to understand 
the order of the Court of first instance. 
Be that as it may, the learned Magistrate 
ordered that Musammat Mahadei be put 
in possessioi of tke property in dispute 
and ditected any other claimant to sue 
Musammat Mahadei in the Civil Court. 
At the ead, he said that “‘this order 
tefers to all the property of Mangre 
Teli deceased." "he record of the case 
shows, that, on the 22nd September 1923, 
the learned District Magistrate made ovt 
another final order in this coanection. 
This order was directed to S. D. O. 
Suddar. It recited the effect of the pre- 
vious order, that the house was made 
over to Musammat Mahadei under sec- 
tion I45 of the Code of Criminal Pro- 
cedure. 

Now the jurisdiction of a District Magis- 
trate to deal with matters in revision is 
prescribed and defined by the provisions 
of sections 435, 436 437 aud 438 of 
the Code of Criminal Procedure. Sections 
436 aud 437 are inapplicable to the facts 
of the present case, Section 435, sub- 
section (3), clearly excludes proceedings 
‘under Caa»ter XII of the Code of Crintinal 
Procedure from the operation of the main 
part of that section. Ordinarily, therefore, 
no application in revision could lie to the 
District Magistrate under section 435 in 
respect of proceedings under Chapter XII 
of the Code. Section r45 is the first 
section of that Chapter, There was, how- 
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ever, a series of decisions of all the High 
Courts in India, including this Court, 
which lay down, that an application in 
revision would lie if the acticn taken 
professedly under section 145 was one 
which did not fall within the jurisdiction 
gtanted by that section. In the present 
case, itcan hardly be doubted that the 
order of the Court of first instance was 
wholly «lira vires and, therefore, without 
jurisdiction, and consequently, according 
to. these authorities, an application azainst 
such an order would lie in revision. So 
far sogood, The learned District Magis- 


.trate has, however, exceeded his powers 


and bas gone beyond the jurisdiction 
vested in him by law inasmuch as he 
has set aside tke order of the Court of 
first instance. Under section 435 of the 
Code of Criminal Procedure, he had power 
to call for and examire the record of any 
proceedings before any inferior Criminal 
Court situate within the local limits of 
his jurisdiction for the purpose of satisfy- 
ing himself as to tke correctness, legality 
or propriety of the order passed by such 
Court, Having done this, it was open to 
him either to reject the application alto. 
gether or to take action under section 438 
of the Code. The scope of that section is 
defined by the provisions of the section 
itself. Under those provisions, his “power 
is limited to report for orders to tha High 
Ccurt the result ofan examination of the 
proceedings made under section 435 of 
the Code. After this step bezins the 
jurisdiction of (te High Court under Sec- 
tion 439 of the Code of Criminal Pro- 
cedure. Those provisions invest the High 
Court with the jurisdiction to exercise in 
its discretion amy of the powers conferred 
on a Court of Appeal. 

At the hearing of this application, the 
leatned Advocate for the opposite side 
argued that the final order of the. Court 
of first instance end the order of the 
leatned District Magistrate, dated the XIth 
August 1923, were not passed in relation: 
to tle proceedings under section I45 of 
the Code of Criminal Procedure, and con- 
sequently tose orders were.not of a 
judicial character with regard to which the 
provisions of the Code of Criminal Pro. 
cedure relating to revision would apply, 
He argued that these orders were of ay 
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administrative character, With regard to 
this argument, all that I can say is that 
I admire the leatned Advocate’s zeal to 
support the case of his client. There is no 
doubt, in my mind, that the proceedings 
from beginning to ead were taken osten- 
sibly under section 145 of the Code ut 
Criminal Procedure and all orders, to which 
I have referred in my jud:ment, were 
passed im the exercise of jurisdiction or 
supposed jurisdiction under that section. 
Indeed the last order of the learned Dis- 
trict Magistrate, dated the 22nd Septem- 


ber 1923, refers in express terms to section . 


145 under which his order of the zirth 
August 1923 wes passed. 

In these circumstances I haveno alter- 
native left but to quask the ordet of the 
learaed District Magistrate, dated the r1th 
Auzust 1923, and return the papers to 
him with this direction that the applica- 
tion io revision filed by Musammat 
Mahadei in his Court be dealt with accord- 
ing to law. 

Revisson accepted, 

G. H. 


MADRAS HIGH COURT. 
CRIMINAL REVISION CASE No. 63 OF 1023. 
(CRIMINAL, REVISION PETITION NO. 53 
OF 1923 ) 

November 6, 1923. 

Present z—Mzx. Justice Odgers and 
“Mr. Justice Wallace. 

V. SESHA AIT YAR—CoMPLAINANT— 

PETITIONER 
versus 

VENKATASUBBA CHETTY AND OTHERS 

—Accuskp Nos. 2 T 5 —RESPONDENTS. 

Penal Code (Act XL V of 1860), ss. 40, 109, 171, 
applicability of—Madras Disirict M unicipalities 
Aci (V Mad. of 1920), s. 55-—Dowble voting, abet- 
` ment of-~Sanctton, whether necessary. 

An abetment of the off nce of double voting 
un get section 55 (1) of the Madras Di; trict Mumd- 
palit eg Actis an offence under section 109 of the 
Penal Code read with section 40 theteof and is 
oe id and punishable thereunder. [p. 732, 
col, 2. 
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The fact thatsection 171-D of the Indian Penal 
Code specifically providesfor an abetment of the 
Offence of double voting docs not prevent the 
applicability of section i69 of the Indian Penal 
Code for abetment of an offence under section 55 
(x) of the Madras Act V of 1920 and render it 
chargeable and punishable on] y undersection 171-D; 
It is open toa complainant to proceed unde tT set» 
tion 55 of the Madras District Municipalities Act 
Iead With section 109 of the Indian Penal Code and 
in suth 8 Case DOsanctionts necessary under sec. 
tion 196 of the Criminal Procedure Code as amend- 
ed as m of 1920. à 

robod andya v. Cerporaiton of Calcutta, 5 

Ind. Cas. 781324 C. W. N, 196,4 47 C. $47; 21 à 
L. J. 173, referred to. 


Petition, under sections 435 and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Courtto revise an order, 
dated the 4th January 1023, of the Court of 
the Sub-Divisional First Class Magistrate, 
Trichinopoly, in C. C. No. 103 of 1922, 

Mr, S, T. Srintvasagopalachariar, for the 
Petitioner.—In this case five persons were 
prosecuted under section 55 (1) of the 
Madras District Municipalities Act, The 
prosecution case is that the complainant 
and fifth accused stood with the first acers- 
ed as rivel condidates at an election in one 
of the wards in the Trlchinopoly Munici- 
pality and that the first accused voted a 
second time in the evening having already 


once voted in the morning. accused Nos. 2 


tos were charged under section 55 of the 
District Municipalities Act read with sec- 
tion rog, Indian Penal Code, with having 
abetted the said offence. The Deputy 
Magistrate has‘ dismissed the complaint in 
limine as regards accused Nos. 2 10 5 cn 
the ground (x) that abetment of an offence 
under section 55 of the District Munici- 
palities Act isnot itself an offence, (2) 
that sanction of the J,ocel Government is 
necessary for the prosect'tion of the offence. 
of abetting double voting. 

It is subMitted the order of the Magis- 
trate is entirely wrong. .The first point is 
whether abetment of the offence under 
section 55 is at all an offence. It is true 
section 109, Indian Penal Code, renders abet- 
ment of an offence itself, an offence only if 
no express provision is made by the Code. 

Section 40 inclrdes also offences under 
any special or local lew. The offence 
under section 55 of the Madras District 
Municipalities Act is one under a local 
law: It is, therefore, clear that primą 
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facteabetment of an offence under section 55 
is rendered an offence. The only question 
is if there is any express provision made 
for abetment of the offence in the 
Code. 

The enactment of the new Act XXXIX of 
1920 including a new Chapter of offences 
IX (a) for election offences is not such an 
eXoress provision of law. The fact that 
‘under section 171-D abetment of offence 
of double voting is made an offence does 
not affect the present question, The ex- 

ression “such abetment” in section rcg 
is abetment of such offence end the 
ofence under section 171-D, Indian Penal 
Code, is not the same as that under sec- 
tion 55 of the District Municipalities Act. 
The ofences are distinct in substance, A 
complaint of an offence under section 55 
can only be made to Deputy Magistrate 
by particular persons within seven days and 
“a deposit has to be made. An appeal lies 
to tha District Judge. The punishment 
awardable is only six months. 


There is no time limit or any other - 


restrictions for preferring a complaint 
under section I7I-D, Indian Penal Code, 
though the sanction of the Local Govern- 
ment is essential and the offerce is 
punishable by imprisonment for a year, 

ltistrue that itis open to a party to 
proceed either under section 55 of the 
District Municipalities Act or sec- 
tion 171-D, Indian Penal Code, lt is 
optional, 

(Wallace, J.—Has not section 55 of the 
District Municipalities Act been impliecly 
repealed by the Imperial Enactment Act 
XXXIX of 1920 ?] 

Mr. S. T. S. Gopalachariar—Theteis no 
repeal, express or applied. See Segu Baliah 
v, Ramasamioh (1) Probodh Chandra v, 
Corporation, of Calctita (2) and Quien v. 
Kassim-uddin (3) the latter two cases 
are cases where section 109, Indian Penal 
Code, wes applled to offences under the 
Local Ácts. 

There can be no implied repeal in the 
manner of the provisions of an earliegr 
enactment by a local Legislature. 


i) 42 Ind. Cas. (08; 6 L. W. 2831 18 Cr. L. J. 
992. ; 
(2) 54 Ind. Cas, 7813 24C. W. N. 196; 47 C. 547; 
ar Qr. L. T. 153. : 

(3) 8 W. R. gg Ct. 
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[Wallace, J.—Doss the old District 
Municipalies Act of 1884 contain any pro- 
visions containing provisions similar to 
section 55, District Municipalit'es Act.] 

Mr. S, T. S. Gopalachariar—There was 
no such provision, The case was then gov- 
etned by the general law. It is not right 
to attribute to th: Legisleture an inten- 
tion to abrozate provisions to which its 
attention was not even drawn. The two 
offences can exist side by side. The remedy 
is optional. If section 55 is applicable, 
no sanction is necessary under section 
196, Criminal Procedure Code, The Magis- 
trate erioneously refused to entertain the 
complaint as regards abetmept. 

Dr. S. Swaminadhan, for the Respond- 
ents,—Ihe question is in slort one as 
to the intention of the legislature. The 
Madras Act was by a subordinate Legis- 
latureand Act XXXIX of 1920 was express- 
ly enacted to embody the criminal Jaw as 
to offences at all e'ections. The Legislature 
could hardly have contemplated two 
different enactmentsimposing different con- 
ditions for an identica] offence. 

Having regard totLe policy of the lan, I 
submit section 55 of the Medras District 
Mun‘cipalities Act is impliedly repealed 
by Act XXXIX of 1920. 

There is, theTefote, express provision made 
for the offence of obetting doubles voting, 
Section Iog of the Indian Penal Code is 
inapplicable 8nd in law thereis no abet- 
ment of an offence under section 55 of the 
Madras District Mrnicipalities Zct, 

JUDGMENT. 

Odgers, J.—T his is a revision petition 
against the order of the Sub-Divisional 
Magistrate of  Trichinopoly acquitting 
accused Nos. 2 to 5 who were charged 
before him under section 55 (x) of Madras 
Act V of 1920 and section 109, Indian 
Penal Code. The Magistrate was wrong 
in saying that he acquitted the accused 
under section 245, Criminal Procedure Code. 
What he really did was to refuse to enter. 
tain or to proceed with the complaint on 
alegal point raised by the defence. The 
Magistrate rightly held that as no sanction 
had been obtained under secton 196, 
Crimine] Procedure Code, es amended by 
section 3 of Act XXXIX of 1920, the new 
portion of the Penal Code, section 171 A-r, 
relating to election offences and enquiries, 
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was not applicable to this case. The ac- 
cused Nos. 2 to 5 were charged with 
abetment of an election offence 7. e. an 
application for a second voting paper by 
a person who has already voted once 
at the same election, punishable under 
section 55 (1) of the Madras Act V of 
1920, The argument is that though no 
doubt abetment of an election offence is 
punishable tnder Indian Penal Code as 
now amended, Act V of 1920 makes no 
provision for abetment of election offerces 
and it is not permissible to borrow the 
provisions of the Indian Penal Code, 
where that Code itself makes provision 
for the offence inquestion. By section 107, 
Indian Penal Code, a person abets the 
“doing of thing" in three ways therein 
set out, If "the thing" inquestion is an 
offence, then the abetment of it becomes 
an offence (section 108) and the ‘‘ offence 
of abetment' is constituted (section 108, 
‘Explanation 2) which is thus e separate and 
distinct offence, ''Offence" by section 40 
(paragraph 1) and section 108A means: (1) 
a thing mede punishahle by the Indian 
Penal Code, (2) a thing made punishable by 
the Indian Penal Code though it is comt 


mitted without and beyond British India, 


Consequently, the abetment of an Offence 
means the abetment in British India of 
thing made punishable by the Indian Penal 
Code; Section 4o, Indian Penal Code, has, 
however, been extended by amendment, 
The limitation in paragraph r, confining 
an offence, to a thing punishable by the 
Indian Penal Code, has been relaxed and 
"offence" in section 109 (inter alia) 
now denotes a thing ptnishable under 
the Code or any special or local Jaw, 
There is no doubt that Madras Act V 
' ef 1920 is a local lawand it, therefore, seem 
clear that section I09 can be applied to 
a thing punishable under it. As potuted 
out abetment is a separate and distinct 
offence provided tbe thing abetted isan 
offence; and the thing abetted here is 
made an offence by the second paragraph 
to section 40, Indian Penal Code. Section 26 
of the General Clauses Act shows that 
an act may constitute an offence under 
two or more enactments. In Probodh 
Chandra v. Corporation of Calculia (2), sec- 
tios 40, Indian Penal Code, was he'd appli- 
“ cable in order to constitute abetment of an 


ofeuce under a local law—the Calcutta 
Municipal Act. Iam of opinion that accused 
Nos. 2 to 5 could legally be charged urder 
section 55 (1) of Madras Act V of 1970 
and section 109, Indian Penal Code. ‘This 
criminal revision case must be allowed. 

Wallace, J,—1 agree. Petiticner charg- 
ed respondents in this case with abetment 
of an offence under Section 55 (x) of 
Madras Act V of 1920, the substance of 
the charge being that they abetted a 
case of double voting by ore Krishna- 
swamy Chetty at a Municipal election in 
Trichinopoly. The Sub-D:visioral Magis- 
trate has held that sirce section 171-D 
of the Indian Penal Code specifically 
provides for such ar abetment, scction 109 
of that Code cannot be calld in aid: 
and that such a betment is chargeable and 
punishable only under section 171-D and 
not ürder section 55 (i) of Madras 
Act V of 1920, read with section 40, 
Indian Penal Code and that sirce peti- 
tioner has not obtained the authority of 
Government requisite urder section 166, 
Criminal Procedrre Code, for a presecufion 
under section 171-D, Indian Penal Code, 
his charge cannot slard. 

Petitioner re-joins ihat sizce section 40, 
Indian Penal Coce, which Makes section 
109, Indian Penal Code, apjticable to an 
offerce tnder section 55 i) of Madras 
Act V of 1920, has not been so far and 
to that extent repealed, there is nothirg 
to prevent the Court takng cognizance 
of his «omplaint, ; 

The decision of this petitien tung 
on the meaning to be given to the words of 
section 109 ,Indian Penal Code. Secticn 109, 
Indian Penal Code, is concerned only with 
the punishment of abetments, ardlays down 
nothing more, in my opinion, than that 
if the Indian Penal Code has not sepa- 
ralely provided for the punisl ment of an 
abetment as such, then it is punishable 
with the punishment provided for the 
original offence, I cannot read it. to 
mean that where the Code has set out 
separately the offence of an abetment 
and provided for its punishment, it hae 
thereby, without sayirg so, abrogated 
another section of the same Code, prestim- 
abley of equal validity and authority, 
unless respondents can £0, 80 íar as to 
contend that 171-D, Indian Penal. Code, 
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had wholly abolished section 55 (x) of 
Madras Act V of 1920—8nd they do not 
go so tar—=jo0r does the lower Court itself, 
since it dealt with the principel offender 
himse.f under that very section. I do 
not see how the application of section 40, 
Indian Penal Code, to it can be affected. 

I admit that the effect of the enact- 
ment of section r71-D, Indian Penal Code, 
creates difficulties, but I read section 109 
to mean no more than this, that if the 
offence charged will, in the opinion of 
the Court, come within the four corners 
of it, then the punishment for itis the 
punishment provided for by that section. 
L cannot, as I have held, read i£ to mean 
that the offence of abetment of double 
voting can be chafged only under section 
171-D, Indian Penal Code. 


It may be, no doubt, argued that 
section 196, Criminal Procedere Cede, 
means that no one should be punished 
under section I71-D, Indian Penal Code, 
unless the previois authority of Govern- 
ment his been obtain.d for his ptosecu- 
tion, On the other hand the detailed 
procedure set out for putting in a 
charge under section 55 (1), Madras Act V 
oi 1920, has not been repealed and still 
remains in force, Hence, no Court con 
refuse a complaint duly put in, regarding 
an offence under that section.and that 
Offence being stili cognisable by a Court, 
the Court cannot refuse to apply sec. 
tion 40, Indian Penal Code, toan abetment 
. thereof. 


I agree with the order proposed by my 
learned brother. 


v. N, V. 
Revision allowed. 
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OUDH J Coane ER'S 
co i 
CRIMINAL APPLICATION NO, 132 OF 1922. 
December 7, 1922. 

Present -—Mr. Daniels, A. J. C. 
SARJU AND Another—AccUsED 
Versus 
Thakurain JAY RAJ KUAR 
— COMPLAINANT, 

Criminal Procedure Code ( Act V of 1898), ss. 107, 

514, 515— Bond to keep the peace, nature of— Private 
party, F of— Forfeiiurs of Lond, without notice, 
LH " 
Ne bond under section 107 of the Criminal Pro- 
cedure Code is not given to any particular petson 
but to the Court, a private party, therefore, is not 
entitled tọ appeal against an order refusing to 
forftit it, though itis open to the District Magis- 
trate to take action in revision. [p. 734, col. 1.j 

An order directing the forfeiture of à bond without 
notice to the party whose bond is forfeited, amounts 
to a failure of justice, even though an order of fot- 
feiture would have heen passed ifihat person had 
had an opportunity of being heard, (p. 734, col. 1.] 

Application against an order of the Of- 
ciating District Magistrate, Gonda, dated 
the 4th October r922, setting aside «n 
order of the Magistrate, First Class, Gonde, 
dated 8th August 1922, 

Mr. Mott Lal Saksena, for the Appli 
cants. 

Mr. A, P. Sen, for the Opposite Patty. 

JUDGMENT.—'This is an application 
agoinst an order directing the forfeiture 
of bonds executed by the appficants 
under section 107, Criminal Procedure 
Code. The accused had been ordered to 
execute bonds to keep the peace under 
section 107 for a period of one year. 
They were convicted of an offence under 
section 352, Indian Penal Code, com- 
mitted shortly before the year expired, 
The Magistrate who tried the case issued 
notice to show cause why the bonds 
should not be forfeited on an applica- 
tion by 'Thakurain Jairaj Kuar com- 
plainant in the substantive complalnt. 
On the case coming up for heating his 
successor-in-office declined to forfeit the 
bonds and rejected the application. Tha- 
kurain Jairaj Kuar presented an appeal 
lo the District Magistrate under section 
515, Ciimimnal Procedure Code and the 
Magistrate without issuing any notice 
to the accused ordered the bonds to be 
forfeited. The accused bave come in 
revision to this Cougt. Thakurain Jaitej 
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Kuar appears by Counsel to opppose the 
application. 


It is admitted on her behalf that the- 


District Magistrate committed a grave 
error in fotfeiting the Fonds without 
* giving the accused an opportunity to 
be heard. The question is whether this 
error is covered by section 537, Criminal 
Procedure Codes. It is urged for the 
Opposite party that every thing that 
could have been urged by the accused 
before the District Magistrate . can 
be urged by their Counsel in 
support of this revi ion and that, there- 
fore, no failure of justice has occurred. 
I am inclined to take the view that 
passing an order of forfeiture without 
notice to th» party whose bond is for- 
feited amounts itself to a failure of justice 
even if th: same order would eventually 
have been passed if the case had been 
' heard, 

The order isopen to objection on another 
ground also.. Iam disposed to hold, in- 
deed, that the language of section 515 is 
wide enough to Cavetan order refusing 
to forfeit a bord as well as an order 
forfeiting it. When a Court has issued 
notice under section 514, Criminal Pro- 
cedure Code, to show cause why a bond 


should not’be forfeited tbe order which - 


it passes is equally an order under section 
514 wherher it holds that there is or is 
not good ground for forfeiture. Butaccept- 
ing this view of the section it does not 


appear to. me that Thakurain Jairaj- 


Kuat had any locus standi in the matter of 
any right to appeal to the District Magis- 
trate against the order, A bond vnder sec- 
tion 107, Criminal Procedure Code, is not 
given to any particular perron but to 
the Court and no private party is entitl- 
: ed to appeal against an order refusing 
to forfeit it, though it was open to the 
Magistrate to take action in revision. 
For these reasons, I allow the appliea- 
tion.and set aside the order. of the Court 
below. -The penalty.if recovered will be 


refunded. 
‘Application allowed. 
wW. C. A. 
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PATNA HIGH COURT. 
CRIMINAL REVISION No, 246 OF 1923. 
April. 20, 1923. 
Present:-—Justice Sir B. K. Mullick, Ki, 
and Mr. Justice Macpherson. 
GULLI BHAGAT—PETITIONER 
Versus 


NARAIN SINGH—Oprosite PARTY. 

Criminal Proceduve Code (Act V of 1898), ss. 
439. 494— Withdrawal of case—Consen of Court 
—Discretion— Revision-— High Court, fpterferenco 
by—-Cognisable case—-Pr osecutoy, private, position of. 

Sectiun 494 of the Criminal Procedure Code 
does uot expressly require the Court to give any 
reasons for consenting to a withdrawal nor is 
there any provision which compels the Court to 
write a reasoned judgment establishing the 
propriety of the order. [p. 735, col. zr.) 

Umesh Chandra Roy v. Satis Chandra Roy, 41 
Iud. Cas. 998; 26C. L. J. 208; 18 Cr. L. J. 886; 22 
C. W.N. 69, Rajani Kania Shaha v. Idris Thakur, 
64 Ind. Cas. 280; 48C. 1105; 25 C.W. N. 615; 34 
C. L. J. 51; 22 Cr. L.]. 760, Jagat Chandra Roy 
v. Kalimuddi Sardar, 71% Ind. Cas.693: 26 C. W, 
N.880; 24 Cr. I. J. 229, dissented írom. 

Where a discretion has Leen exercised ty a 
Court of competent jurisdiction whith is not on 
the fave of it arbitrary, the practice of the 
High Court is that asa Revisional Court it will 
neither enquire into the reasons for, nor interfere 
with, the exercise of the discretion. The power 
of interference in revision with orders of acquittal 
should be most sparingly exercised and only in 
cases where it is urgently demanded in the 
interests of public justice. [p. 735, col.2.] 

Pawjdar Thakur v. Kasi Choudhuri, 27 Indi 
Cas. 186; 42 C. 612: 19 C. W. N, 184; 22 C. L. J. 53; 
16 Cr. L. J. 122, relied on. 

In cognisable cases the Crown is the prosecus 
tor and the custodian of the public peace and if 
it decides to letan offender go no other aggrieved 
party can be henrd to objecton the ground that 
he has not taken his full toll of private vengeance: 
[p. 735, col. a; p. 736, col. 1.] 


Mr. Manohar Lall, for the Petitioner, 


JUDGMENT.—This application raises a 
somewhat important point, namely,-whe- 
ther an order of acquittal passed under 
section 494, Criminal. Procedure Code, 
should -be revised in this Court at the 
instance Of a private party. It appears 
that affer the case had been fully tried 
out a petition was filed by the Public 
Prosecutor on the 6th April 1923 for 
leave to withdraw the case. The Magis- 
trate thereupon recorded the following 
order. : 7 
‘‘Apetition of protest is filed. Ihave 
heard the parties. Accused acquitted 
under section 494; Criminal Procedure 
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"Code. Enter true sections 148, 325, 149 
and 323, Indian Penal Code.” 

It is now contended before us that 
the learned Magistrate acted illegally in 
allowing th: withdrawal without recording 
his reasons for doing so, It is also, 
though somewhat faintly, urged that 
ther: was in fact no grant of consent. 
Now. it is clear from a perusal cf the 
order that the Magistrate heard the 
parties and that he gave his consent 
after duly considering the matter; and 
the only question is whether he was te- 
quired to draw up a judgment such as is 
prescribed by section 367 of the Criminal 
Procedure Code and to record his reasons 
for atlowing the withdrawal. In our 
opinion there is no provision of law com- 
pelling a Magistrate todo this, and once 
he has given his consent t» an acquittal 
its propriety ought not, in our opinion, 
. to be questioned except upon appeal by 
the Local Government. 

In this connection our attention has, 
however, been drawn to Umesh Chandra 
Roy v. Satis Chandra Roy (I), weere 
Teunon and Shamsul Huda, JJ., held 
that the Court must give and record its 
reasons so that the High Court may be 
in a position to say whether the dis- 
cretion vested in the Court has been pro- 
perly exercised. 

That view was followed by Teunon and 
Ghosh, JJ. in Rajanit Kana Shaha v. 
dris Thakur (2) and also in Jagat Chandra 
Roy v. Kalimuddi Sardar (3) In my 
opinion these cases overstate the law, 
Section 494 does not expressly require 
: the Court to give any reasons for consent- 
ing to the withdrawal nor is there any 
provision which compels a Court to write 
a leasoned judgment establishing the pro- 
priety of the order. ‘There are many 
final orders known to the Code for which 
no reasoned judgment is required. 

In the next place where a discretion 
has been exercised by a Court of competent 
jurisdiction, which is not on the face 
of it arbitrary, the practice of the High 


(1) 41 Ind, Cas. 998; 26 C. L. J. 208; 18 Ce. L.J. 
886; 22 C. W. N. 69. | 
(2) 64 Ind. Cas. 280; 48C. 1105) 35 C. W. N, 615; 
34 C. I, J. 51; 23 Cr. L. J. 760. 
; (3) 7X Ind. Cus, 693; 26 C. W, N., 880; 24 Cr G; 
$9596 . 
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Court is that as. a Revisional Court it will 
neither inquire -into the -easons nor 
interfere. 

But the most serious objection to the 
decisions cited above is that they offend 
against the principle laid down by the 
majority of the Court in Faujdar Thakur 
v. Kasi Choudhuri (4) where Jenkins, 
C. J., observed that the power of interfer- 
ence in revision, with orders of acquittal, 
chould be most sparingly exercised and 
only in cases where it was urgently de- 
manded in the interests of public justice. 
The application for revision in this case 
is «n application to revise an order of 
acquittal, and as no question of public 
justice appears to be involved, I do not 
think that we should be right in interfer- 
ing except tpon a properly constituted 
appeal. 

In this Court there is not much 
authority upon the point and the only case 
which has been brought to our notice 
is Gopi Bart v. Emperor (5). In that case 
which was decided by a Bench formed by 
a Single Judge of this Court, a Magistrate 
had decided to consider the petition of 
withdrawal filed by the Public Prosecutor 
on the ground that the private prosecutor 
objected to the withdrawal and it was 
held that his order was without jurisdic- 
tion and the learned Judge, instead of 
sending the case on remand to the Trial 
Court, proceeded to examine the facts 
himself - and exercised the jurisdiction 
which tbe Trial Court should have ex- 
ercised. This authority supports the view 
that section 494 gives the Trial Court full 
jurisdiction to give or refuse consent and 
that the High Court will only interefere 
in revision if some question of jurisdiction 
is involved, 

_ Fimady there is a deeper and indeed a 
fundamental reason for — nonrinterfer- 
ence wnich turns upon the position of 
@ private prosecutor in prosecutions for 
cognizable offences, In my opinion the 


“private prosecutor has no j osit.on at all 


in the litigation. The Crown is the pro: 
secutor and the custodian of the public 
peace and if it decides to let an offender 


= (4) 27 Ind. Cas. 186; 42 C. 612; 19 C, W. N. 18 
d L. J. 53; 16 Cr. L. J. 122. id 
n 57 ind. Cas, 6571 1 P, I. 7, 400[ ar Cr. Li Ja 
Ii 
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go no other aggrieved party can be heard 
40 object.on the ground that he has not 
taken his full toll of private vengeance. 

If, theretore, in the present case, the 
Court has allowed the Public Prosecutor 
to withraw the case upon insufücent or 
improper grounds, the Local Government 
is the only anthority who can take action 
for the correction of that error. | 

We accordingly reject the applicalicn, 


Application rejected. 
Z. K. 


SIND JUDICIAL Eon GRUT ER’S 
CO $ 
- ČRIMINAL REPORT NO. 129 OF 1922, 
December I8, 1923. i 
Present :—Mr. Kincaid, J.C., and 
Mr, Kennedy, A. J. C. 
EMPEROR- PROSECUTOR 
UCTSUS 
MAHOMED PUNJAL—AÁccUsED. 

Ayms Act (X I of 1878), s. 19, cls. (e) and (f) 
l* Armed," meaning of. ` 

Accérding to the Vernaculur usc of the word 
“armed” in Sind, a person is to be deemed 
‘armed " within the meaning of section 19 (e) of 
the Arms Act, notwith-tanding the fact that he 
is equipped with an " arm ” which is not capable 
of immediate use AS an "ann," | 

Report by the District Magistra te, 
Upper Sind Frontier against an order 
of the Sub-Judge and First Class 
Magistrate, Jacobabad, dated the 9th July 


1923. 

nr. T. G. Elghinsion, Public Prosecutor, 
for the Crown. 

| —In this case, the Sub- 

Inspector tound with the accused, who had 
been a Policeman but had subsequently 
resigned, a suspicious looking bundle. 
On opening the bundle, it was found to 
eontein a muzzle loading gun. The accus- 
ed was arrested in Jacobebad City. The 
accused was sent up to the First Class 
Magistrateand fined Rs. 50. 

The District Magistrate has reported 
this matter to us on the ground that the 
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prosectition should not havé taken place 
without his sauction isasmuch as the 
Oifence, is one punishable not unde: 
section I9 fe) of the-Indian Arms Act but 
under section 19 (f). 

We have heard the learned Public 
Prosecutor in support of the report. We 
are of the opinion that the action of the 
accused falis under section 19 (e) of the said 
Act and, therefore, no sanction of the 
District Magstrate was necessary for 
prosecution, It is said, and that state- 
ment apparently has some judicial au- 
thority, that a person who carries about a 
gun without any ammunition cannot be 
said to go ‘armed’. Butweare not pie- 
pared to say this is a proposition of 
universal application because to define 
‘“armed’’ as meanirg “one whois equipped 
with an arm capsble of immediate use 
as an arm" seems contrary to the 
Vernacular meaning of the word “armed”, 
A gun whether or no there is ammuni- 
tion for its use in the immediate control 
or actual possession of the holder of it is 
assuredly an arm and he who goes about 
withan ərm isaccording to the Veraecular 
"armed", Nor can we find that there 
is any legal interpretation of the word 
‘‘armed’’ in the Arms Act or elsewhere 
binding uponus coatfary to the Vernacular 
use. And we can see much danger in 
cutting down the meaning of the word 
‘farmed ”, Kew people ate likely to 
datain or search a dacoit in possession 
of a gun to see whether or no he has 
ammunition with him, yet a band of 
dccoits possessed of guns would be far 
more formidalle than a band equipped 
with é2this only. It seems inconveni- 
ent that the procedure under which a 
person improperly carrying about a gun 
is to be deprived of that gun and pum- 
ished is to vary according to the lesser ot 
greater dexterity with which he can dis- 
pose of his ammunition. As at present 
advised, we think a person in the positicn 
of the accused must be said to haye gone 
armed and that, theretote, there is no 
reason for us to interfere with the finding 
of the Magistrate. 

We, therefore, return these papers. 

P, B, A. Papersveirned, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND CIVIL APPEAL NO. 169 OF 1922. 
October 20, 1923. l 
Preseni:— Mr. Kanhaiya Lal, J.C. 
GOMTI MISRA—DzFENDANT— 
APPELLANT 
versis 
DEOTA DIN SINGH AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 
Mortgage— Transfer. by mortzagee of his vights— 
Transferce with notice, position of—Swit foy redemp- 
ae dict (IX of 1908) Sch, T, 
. 134, 


When a transfer is made by a posscssory mort- 
gageeot the mortgaged property as ifit were his own 
andthe transferee has votice that the transferor 
has no higher interest than that of a mortgagee 
he cannot by reason of any wmisre presentation 
which had not the effect of misleading him or by 
dint of any collusive misdescription of the interest 
Conveyed acquire higher right than that which the 
transferor actually possessed within hi. knowledge 
or curtail the period of limitation provided for a 
suit forredemption. [p. 737, col42; p. 738, col. 1.] 


Muhammad Abbas v. Nasitan, 53 Ind. Cas. 
168,60. L. J. 384, Dirgpal Singh v. Kallu, 30 
Ind, Cas.956; 37 A. 660313 A. I. J. 915, Mahbub 
Aliv. Muhammad Husain, 57 Ind. Cas, 497; 23 
O, C, 125; 7 O. L. J. 319, relied on. 

Kannyusami Thengirvoyan v, Mulhusumi Pillai, 
38 Ind. Cas. 194; (1917} M. W. N. 5; 5 L. W. 250, 
Baluswann Atyar wv, Venkataswamy Naicken, 40 
Ind. Gus. 531; 40 M.745; 32 M. L. J. 24, ditin- 
. gushed. 


Appeal against a decree of the Sub- 
Judge, Sultaupur, dated the 8th February 
1922, upholding that of the Munsif, Musafir- 
khana, dated the xoth January 1921. 


Mr, Zahur Ahmad, for the Appellant. 
Messrs. Nagendra 
Haldar Husain, for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit for redemption and the main ques- 
tion for consideration is whether Art, 
134. of the Indian Limitation Act bars the 
claim. A mortgage was effected by Seetla 
Bakhsh Singh infavour of Mohan Singh 
on the 23rd June 1861. Mohan Singh 
subsequently sub-mortgaged his right to 
Indar Shukul, who transferred the same to 
Debi Parsan, the predecessor-in-intercst of 
the defendants Nos. 2 to 4. The defend- 
‘ant No.ristheson of Mohan Singh, the 


original, mortgagee. He transferred his 
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tights by a sale-deed of the 5th May 1907 
to Gomti Misra, the present defendant- 
appellant. The plaintiffs ate the successots- 
in-interest of the original mortgagor. 


The Courts below found that the defend- 
ant-appellant must be considered to have 
had. a notice of the fact that his trans- 
feror bad no higher rights than those of a 
mortgagee and that Art, 134 of the 
Indian Limitation Act had, therefore, no 
application. ‘The notice attributedte the 
defendent-appellant, was partly actual, in 
so far as it wasinferable from: circum- 


.Stances established by the evidence, and 


partly constructive in so far as the pos- 
sibility of the defendant-appellant gett ng 
such notice by the exercise of due dilig- 
ence Was established. Suraj Din Singh 
was not in possession of the mortgaged 
property. It was in the pessession of Debi 
Patsan, the grandfather of the defendant- 
appellant, but the defendant-appeliant, 
evidently took the saie of the remaining 
rights of the mortgagee from Suraj Din 
Singh, as the manager of the family had 
already acquired the sub-mortgagee rights 


by virtue of other transacticns. As 
observed in Muhammad Abbas v. 
Nasiban (ri) a transfer by a mort- 
gazee does not stand on the 
same footing as a transfer by a 


trustse. Where the transfer is made bya 
trustee for a valuable consideration, the 
question of good faith becomes practically 
immaterial, for, ifthe transferee bad aec- 
quired the property from #2 trustee in 
good faith for a valuable ecrsideration 
without having a notice of the trust, he 
acquires an immediate title to tbe pro- 
perty under section 64 of the Indian 
Trusts Act; but if he has not acted 
in good faith and has paid valuable con- 
sideration, he acquiresa good title after 
the lapse of the period necessary for ex- 
tinguishin, the ri ht of the beneficiary 
to follow the trust property in his hands. 
If the transfer is m.de by a possessory 
mortgagee of the mortgaged property, as 
if it were his own, and the transferee 
has notice thot the transferor has no higher 
interest thon that of a mortgagee, he 
cannot, by reason of any misrepresents- 


(1) 53 Ind: Cass 166; 6 O; Li J: 984; 
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tien, which had not the effect of mislead- 
ing him or by dint of -any collusive 
misdescription of the interest conveyed, 
acquire @ higher right than that which 
the transferor actually possessed within 
his knowledge or curtail the period of 
limitation provided for a suit for redemp- 
tion. Indeed no secret compact between 
the possessory mortgagee and his trans 
feree intended to defraud the mortgagor, 
cin be allowed to affect. or curtail the 
limitation to the prejudice of-the mort- 
gagor. Where the transferee purchases 
in good faith and for a valuable consi- 
deartion without having any notice that 
the’ transferor had no higher interest than 
that of a mortgagee, Art. 134 protects 
him from a claim bythe mortgagor, unless 
the mortgagor enforees his right asagainst 
Such transferee within twelve years from 
the date of the transfer. In Dirgpal Singh 
v. Kallu (2) and Mahbub Ali v. Muhammad 
Husain (3) a similar view has beea taken. 
The decisions in Kannusami Thanjiroyyn 
v. Miuthusami Pillai (4) and Baluswami 
| Atyay v. Venkataswamy Naicren (5) 
have no application because they relate to 
cases of trust. - 


The appeal, therefore, fails and is dismiss- 
ed with costs, 


Appeal dismissed. 
K. S. D; 


(2) 30 Ind. Cat. 956; 37 A. 660; 13 A, L. J. 945. 
(3) 57 Ind. Cas. 497; 23 O. C, 1254 7 O, L. J. 


IQ. 
(4) 38 Ind. Cas. 194; (1917) M. W. N. 5: 5L. 
,2:0. 

(5) 40 Ind. Cas. 5311 40 M, 7451 3a M. L. J. 24. 
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` NAGPUR JUDICIAL COMMISSIONER'S 
! COURT. 


SECOND Civit, APPEAL No.32 OF I021. 
January 5, 1922. : 
Present —Mr. Hallifax, A. J. C. 
GANIAÀ—PLAINTIFF—APPELANT 
VEYSUS 
GANGA PRASAD—DEFENDANT— 
RESPONDENT, 

Evidence Aci (I of 1872), s. w14e—Hindu joint 
famtilv—Saule of family probperiy— Member nob men- 
tioned $n sale-deed, whether party—-Presumpltcn. 

The mere fact that the name of any particular 
member of a joint Hindu family is omitted from 
the sale-deed, by virtue of which the joint property 
is transferred toa third patty, docs not shuw that 
he was not a party to the transfer. [p. 740, col. 1.] 

Second appeal against the decree of the 
District Judge, Bhandara, dated the 24th 
September 1920, confirming that of the 
Munsif, Bhandara, dated the Ioth May 1920. 

Mr. A. N. Chorghade, for the Appellant. 

Mr. S, C. Duit, tor the Respondent. 

JUDGMENT.—The lease ol the malik- 
makbuza field in dispute which gives the 
plaintiff the right to sue for possession . 
is obviously champertous and savours 
strongly of the undesirable kind of 
maintenance. The lease is executed by 
Jawanti for herself and also for the boy 
Gania, whois described as the son of her 
husband Rakhdu. The spirit in which 
the plaintiff conducted his suit is evident 
from the fact that after obtaining an . 
adjournment of the casefor the purpose 
of enquiring into the family affairs of 
Rakhdu he had the impudence -to plead 
that he did not know that Gania, who 
is Rakhdu’s brother and lived with him 
up to his death, was in any way related 
toRakhdu. This plea, however, appears to 


“have been allowed to drop quietly. The 


finding of the First Court that the boy 
Genia is not the adopted son of Rakhdu, 
a matter on which the lower Appellate 
Court was not asked to give a decision, 
is the only finding, of either Court 
which appears to me at all probable in 
accordance with existing facts with the. 
possible exception of the decision that 
Jaiwanti hes not married again after 
Rakhdu’s death, which has been accept- 
ed by the appellant Gania. 

The view taken by both the lower 
Courts of the document filed as Exhibit. 
P—I was superficial and wrong, txt in 


. Ü 
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that view practically all their discussions 
and findings are waste of time. Both 
Courts have found that Jaiwanti’s name 
was entered in the Record of Rights of 
the recent settlement as malik mak- 
buza of the field in suit, after express 
consideration of the matter by the Settle- 
ment Offer. The parcha, Exhibit P-r, 
is dated 8th May 1919, so that presumably 
the assessment was offered tothe pro- 
prietor on that day at the latest. No 
suit under section 80 of the Land Re- 
venue Act (II of 19175) had been filed 
when the judgment of the First Court 
was delivered, which was on the roth 
of May 31920. The entry of Jaiwanti’s 
name as proprietor of this field was 
by that time conclusive in the circum- 
Stances supposed to exist in both the 
lower Courts, and the lease was per- 
fectly. valid whether the boy had been 
adopted by her husband or not and 
whether she had re-married or not and 
even whether Rakhdu and Gania had 
realy been joint owners of the field or 
not. The learned Munsif was apparently 
not unaware that section 80 of Act II 
of rory had some bearing on the case, 
but it is impossible to get any meaning 
out of his remarks on the subject. He 
says; “He (that is Gania, the fourth de- 
fendant) admits that Musammat Jaiwanti 
has been awarded the settlement farcha 
of the land in suit (vide Exhibit P—1). It 
will appear thetdefendant No.4,ifhe was 
at all agerieved, has not taken any action 
under the provisions of section 80 of 
Land Revenue Actfor cancellation of the 
Settlement entry within one year. There- 


fore, the settlement entry is conclusive. 


and is of great evidentiary value so far 
as the title of Musammat Jaiwanti is con- 
cernel, Exhibit P—z shows that after en- 
quiry, defendant No. 4's name was ordered 
to be removed by the Settlement Officer,” 

But it cannot be seid that the entry 
now appearing on the parcha was 
made by the Settlement Officer after 
express consideration and decision by him 
of Gania’s rights, because we know 
aothing about how or why that entry was 
made. On the 31st of October 1916 the 


Settlemen Officer. after enquiry passed ` 


the following order: “The boy Gania 
minor, guardian mother Jalwanti, will 
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be entered. Gania’s name will be crossed 
off.” (See Exhibit P—s). The entry in 


the pareha is that of Jaiwanti in her 
own right. It stood originally ''Gania 
minor guardian mother Jaiwanti widow 
of Rakhdia mahar of Bissi butall the 
words preceding the name of Jaiwanti 
have been cut out in red ink, why this was 
done it is impossible to say but the entty 
in 1919 of Jaiwanti in her own rig ht was not 
made in consequence of the Settlement Of- 
cet’s order of 1919, and apparently had no 
connection with it. The right considered and 
decided by the Settlement Officer before he 
passed that order was the right of Ganla as 
against Gania. The order is not evidence 
that he considered Gania’s right as against 
Jaiwanti. Indeed it is evidence that he 
did not, under sub-section (2) of section 80 
of the Land Revenue Act, the entry is, 
therefore, not conclusive, though under sub- 
section (3), it must be presumed to be 
correct until the contrary is shown. But 
the plaintiff has himself gone a long way 
towards showing the contrary by proving 
that the boy's name end not the widow's 
was ordered to be entered, and by plead- 
ing the adoption and by his own deed of 
lease which is an assertion by Jaiwanti 
herself that the boy is the malik mak- 
buza and she is not. 

A curious feature of the case is the de- 
position of Jaiwanti. The plaintiff called 
her as his first witness and “the whole 
of her recorded deposition is this: ''I pro- 
duce the sale-deed dated 29th March 1913 
and order of Mr. Gordon dated 32st 
October 1916 and copy of judgment 
as filed her list" The failure of the 
plaintiff to ask her a single question 
about her alleged second marriage 
or the adoption of Gania or the 
relations between Rakhdu and Gania or. 
any of the other matters about which 
she knew mote than anybody in the world 
though he actually had her in the wit- 
nesss-box, damages his case. more even 
than if he had never put her there. The 
circumstance must inevitably lead any 
reasonable person to the conclusion that . 
his please on these points are untrue. 
The learned Pleader for Gania seems to 
have shown no better grasp of the situa- 
tion. He raised an utterly untenable abjec- 
tion te the admission of the documents 
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produced by Jaiwanti, but never, appa- 
rently put a single question to her of 
any sort. J£ the plaintiff claimed for 
her the protection of section 139 of the 
Evidence Act his positon would be even 
worse, that thete is no record of anything 
of the sort having been done. In the 
somewhat unusual circumstances the only 
ossible course 18 to draw the same 
inference as would have been drawn 
as if Jaiwanti had not been called as a 
witness at all. . 

As to the field being the separate prop- 
erty of Rakhdu in which Gania had no 
share, the admitted facts are these, Rakhdu 
and Gania were brothers, Rakhdu 
being the elder. They formed a joint 
Hindu family and lived and had messed 
together and were both concerned in 
the management of all the property be- 
longing to both or either of them. In- 
deed Gania seems to have been more con- 
cerned in the manazement of the culti- 
vation than Rakhdu, who looked after 
the business of buying and selling tobacoo 
though Gania had a hand in this also. 
The field in suit was purchased on the 
oth of March 1913 for Rs, 100. In the 
sale-deed the nate of Rakhdu alone 
appears as purchaser, In -addition to 
these facts which are now admitted there 
is perfectly good, credible and uncontra dict- 
ed evidence to show that the purchase 
was made by Rakhdu and Gania jointly. 
he reasons given in the judgments of 
both the lower Courts for disbelieving the 
malguzar and the seller are entirely insuffi- 
cient but they need uot be discussed asthe 
fact of the field being the joint property 
of Rakhdu and Gania is conclusively esta- 
blished without thst additional evidence. 

There is only one single fact that has 
even a tendency to indicate the contrary: 
That is the fact thst Rakhdu's nime alone 
appears ou the sale-deed. The utter iee 
bleness of this indication is apparent. It 
is within the knowledze of the common 
course of human affairs of every Judge 
in India that in a very large number, if 
not the majority, of documents to wh.ch a 
joint Hindu family is a party as a whole, 
the name of the senior member alone is 
entered as the representative of the family, 
more especially if all the members of the 
. family are brothers, Therefore, from the 


solitary fact of Gania’s name being omitt- 
ed from the sale-deed we cannot bé led to 
suppose that he was not a party to it, 
This is in accordance with the principle 
of ordinary common sense that is crystal- 
lised in section 114 of the Evidence Act. 
Apart from this solitary fact, which at the 
best from the plaintiff's point of view is 
natural, every tact in the case is an indi- 
cation that the field belonged to Gania and 
Rakhdu jointly. 

I set aside the finding of the Courts 
below that the field was the seperate property 
of Rakhdu and subst tute for it a finding 
that it was the joint property of the joint 
Hindu family consisting of Ra khduand Gania. 
At Rakhdu's death Gania, therefore, became 
sole owuer by survivorship and the plan- 
tiff's deed of lease 1s entirely inoper tive. 
The decree of the lower Appellate Court 
is, tierefor., set aside. In lieu thereof 
a decree will issue dismissing the plain- 
tiff's suit. 

The plaintiff will further be ordered to 
pay all the costs of the litigation in all 
three costs. 
Appeal accepted. 
K. S. D. l 
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gtalement as to execu don of mortgage—No further 
yefarance— Admission or acknowsedgment of subsist- 
ing it tbility. 


Waere a mortgagor by her Will appointed the | 


mortgagee h mself as het executor and the Jatte r 
in applying for Probate included the mortgage- 
debt in the sch-dule of Habilities; 

Held, that this’ amounted to an acknowledg- 
ment of liability so as to save the barof limitati n 
under section I9 in a suit by the successor-in- 
int test of the mortgagee to enforce the mort- 
gage. 

Where a plaint recited the execution of a 
mottgage by the defendant and stated a particular 
sum as due for principal and interest, ang the 
defendant while admitting the execution of the 
mortgage male no reference to the allegation 
as to the amount due or to any discharge thereof: 

Held, (x) that under O. VIII, r. 5, of the Civil 
Procedure Code the legal effect of the written state- 
ment amounted to an implied admission of the 
existence of the r:ottgage-debt and the liability 
thereon at the date of the written statement and 
that the amount due was that stated in the plaint 
and that it was immaterial that the admission of 
liability was not express but was implied under the 
rules by reason of the absence of any denial in the 
written statement; [p. 743,col.2.] 

(2) that in any case looking at what was 
pleaded and what was b ing denied in the defence, 
the intention of the d fendant wasto admit the 
continuance of the mortgage-debt at the date 
of the defence and that tne written statement 
was, therefote, an acknowledgment of subsisting 
liability under section 19 of the Limitation Act. 


M aniram v, Silk Rupchand, 33 C, 104774 C, L. 
J. 94; 8 Bum I. R. 5oz; ro C. W. N. 874; 1 M 
L. T. 199; 3 A. L. J. 525: 16 M. L. J. 300r 2 N. L. 
R. 130 33 I. A. 165 (P. C),  Rwgaxuavahalu 
Aiyay v. Subbayun,2 Ini. Cas. 522; 5 M. L. T. 71, 
Subramania Iyer v. Veerabadra Pillai, 50 Ind, Cas. 
503; 41 M.L. J. 217; (19:1) M.W. N. 4753 14 I 
W, 148, and Kandasami Reddi wv. Suppammat, 70 
Inl. Cas. 576: 45 M. 443; 15 L. W.325; 42 M. L. J. 
268; (1922) M. W. N. 168; (1922) A. P. R. (M) 
104; 32 M. L. T. 166, considered. 


Per Schwabe, C. J.—An ajmission to prevent 
the running of time under section 19 of the 
Timitation Act need not be in the full sense of 
the word an admission of the existence of liabi- 
lity at the date of the admissi nif the proper in- 
ference to be drawn from the admission which is 
made is that it was intended to represent the 
debt as subsisting, [p. 742, col. 1.] 


All the facts at the time of the statement, which 
is claimed to be an admission must be l.oked at 
and then decided whether the prop. rinference to 
draw iS thatit was the intention to make an ad- 
2 of the then existence of the debt. [p. 742, 
col. 2. 

Pet Kirshnan, J.—Incoustruing a written state- 
ment, it is necessary to refer to the plaint in 
answer to which it was filed. [p, 744, col, x.] 

It is not a general rule that, whenever, a dept is 
said to have been incurred at an anterior date and 
no statement is made that it has been peid off, we 


must necessarily draw an inference that that dete 
is admitted to be still sutsisting at the date of 
the acknowledgment. [p. 746, col.1.] 

Am re statement that a debt existed at one 
time without anything further is not Sufficicnt 
to enable the Court to say that there is an 
ackn .wledgment of a subsisting lialility even 
though the person who makes the statement docs 
not go onto say that the liatility has ceased, 
[p. 746, col. 2.] 

Appeal from the judgment of Mr, 
Justice Coutts-Trotter, dated the 19th 
Janvary 1921, in O. 8. No. 615 of 1018, 
passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court. 


Mr. O. T. Govindan Nambtar, for the 
Appellant. 
Mr. C. V. Anantakrishna Atyar, for the 


Respondent. 
JUDGMENT. 

Schwabe, €, J.—This is an appeal from a 
judgment of Coutts-Trotter, T. on what 
is undoubtedly a difficult point under the 
Limitation Act, Tte case has teen very 
clearly argued tefore us by Mr. 0. T 
Govindan Nambiar for tke apppellant 
and Mr. Anantakrishna Aiyar tor the res- 
pondent. The facts appear clearly from 
the judgment of tie Court below and 
it is sufficient to state them shortly fo 
the purpose of this judgment. 

The Official Assignee is suing here as 
the representative of the estate of an 
insolvent, one K. R. Narayana Aliyar, 
who is since deceased. He was a mott- 
gagee having olteined a mortgage in 
Octaber 1894 from one Netayent Ammal 
for Rs. 1,000. Ske was a dancing 
girl. She died in August 1900 and 
she made the mort-agee the executor 
of her Will. In that Wil! she referred 
to the debt die to kim, and, in 
applying for Probste, he stated the 
amount of t: e mortgase encumtrance, due 
by tie deceased lady, at Rs. 1,620. In 
November 1012 a suit was brought by 
one T. S. Kothandaramr Chetty against, 
am^ngst otLers, t] e mort agee. Fe claim- 
ed to Le eutitled to the  mor'gagee's 
interest ^n that mor5zge having, as he 
alleged, purch.sed that interest by Court 
auction and he sued the mortgagee in 
his capacity of executor for the mort- 
gagor, he being as such in possession of 
the mortgaged property, and in I‘ebruary 
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 I913 hé (the mortgagee) put in a written 
Statement defending that sut, The 
Official Assignee who is representing the 
estate of the mortgagee, has now found 
it beneficial to the estate to claim on 
that mortgage, and he is met by a plea 
of limitation. According to the law of 
this country, it is mecessary for him in 
bringing this suit to show that his claim 
is not barred by limitation, and in crder 
to do so he relies on two acknowledg- 
ments of liability by Narayana Aiyar on 
behalf of the mortgagor. ‘The first 
acknowledgment relied upon is contained 
in the affidavit by the mortgagee made 
by him in his capacity as executor under 
the Will in claiming Probate. He sets 
out in that affidavit a mortgoege-debt of 
Rs. 1,620. I am quite satisfied that the 
mortgage.debt referred to there was the 
mortyege-debt to himself as mortgagee. 
Ihave no doubt that-this is a matter 
which can be proved by reason of the 
wording of Explanation (I) to section 19 
of the Limitation Act. I am quite 
satisfied that strict proof of the fact was 
- dispensed with in the Court below, 
because the defendants would have teea 
totally unable to suggest that there was 
any other encumbrance which ke could 
have been referring to. In my judgment 
the admission is an admission which 
keeps thé debt alive down to thet 
date, 


The second alleged admission is contain- 
ed in the written statement of February 


1913, and the learned Trial Judge has. 


held that that is not an admission suffi- 


cient for the purpose of section 19 of the 


Act. I do not agree with him. An ad- 
mission to prevent the running of time 
under the Limitation Act necd not be in 
the full sense of the word an admiss'on of 
the existence of liability at the date of 
the admission if the proper inference to 
be drawn from the admission which is 
made is that it was intended to represent 
the debt asthen subsisting. The law on 
the point is stated by the Privy Council 
in Maniram v. Seth Rupchand (1) where 


(x) 33 C. 1047; 4 C. L. J. 94; 8 Bom. L. R, gor 
10 C, W. N, 8741 1 M. L. T. 199; 3 A. L. J, 325) 16 
M, In J. 300; 2 N, L. R, 135; 33 L A, 165 (P. C.). 


there was a statement of what was held to 
amount to anadmiss on of a debt ata time 
antecedent to the date of the statement, 
that is to say, the statement relied upon 
referred to the debt as having existed 
at a previous date. It was held under 
the circumstances of the case that, as- 
the statement did not, as it would 
naturally, if it had been a fact, do, go on 
to say that the position has altered since, 
it must be taken that the natural pre- 
sumption was that the debt stil continued 
down to the date of the statement, and 
that was held under those circumstances 
to be enough. That case has been dis- 
éussed in subsequent cases by Miller, J.; 
in Ranganayakalu Alya v. Subbayan (2) 
by the Division Bench of this Court 
Napier and Odger, JJ., in Subramanta 
Iyer v. Vetrabadra Pillat (3) and finally 
in the present case in Kandasamt Reddi 
v. Suppammal (4) by Ayling and Venkata- 
subba Rao. JJ. I think that the state- 
ment of thelaw as made by Ayling, ]., 
and concurred in by Venkatasubba 
Rao, J., in the latter case is certainly 
correct. My only doubt is whether it goes 
far enough, but in that case,ke in’ effect 
states his interpretation of the Puivy 
Council judgment to be that you have got 
to lookatall the facts at the time of the 
statement, which is claimedto te an ad- 
mission and then say whether the proper 
inference to draw is that it was the in- 
tention to make an admission of the then 
existence of the debt. Now in this case 
the plaint, in answer to which the written 
statement relied upon was rut in, alleged 
definitely the execution of the mortgage in 
October 1894 and it further alleged that 
there was due in respect of the mortgage 
at the: date a sum which was equal tothe 
principal amount and avery large atrear 
of interest. In the written statement the 
mortgagee who was contesting the action. 
in his capacity of executor of the mort- 
gagor and in that capacity: only, in 
terms admits the mortgage. He then 


(2) 2 Ind. Cas. 5225 5 M. L. T, 71, 

(3) 70 Ind. Cas. 593; 41 M. L. J. 217; (1oat) 
M. W. N. 475, 14 Le W. 145. l 

(4) 70 Ind. Cas. 4761 43 M. 4431 15 Le. W. 325; 42 
M.I. J. 268; (1923) M. W. N. 168; (1929) A; I. R 
(M.) 1041 33M. L. T. 166. 
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deals withthe plaint paragraph by para- 
graph, but, when he comes to paragraph 
Ig inthe plaint which wasinthese terms: 
‘*There will be now due for principal and 
interest in respect of the said mortgage 
a sum of Rs, 2,629-4:0," he passes it over 
in silence. He does not suggest in any 
part of his Written statement that the 
amount was no longer due, that the mort- 
gage had been discharged in any way or 
the debt repaid. Under the rules appli- 
cable to pleadings in this Court, vlz., 
I. 5; O. VIII of the Civil Procedure Code 
of 1998, every allegation of fact in a 
plaint not denied specifically or by neces- 
sary implication or statedto be not ad- 
mitted in the pleading of the defendant 
shall be taken to be admitted. ‘The effect 
of thatis that that written statement in law 
amounted toan express admission first of 
the existence of the moftgage-debt at the 
date of the written statement, and then 
that theamount due was Rs. 2,629-1-0. It 
is atgued that the admission must be ex- 
press and it is not sufficient for this 
purpose that it should be an admission 
which the law implies under the rules by 
: reason of the absence of any denialin the 
written statement, Speaking for myself, 
1 do notagree. I think that for the pur- 
pose of preventing the running of the 
Statute of Limitation it would be quite 
enough, if there was such a passing over of 
a certain allegation in silencein a written 
statement signed by the party making 
the admission whichin law amounted to 
an admission ; because he must be taken 
to know the law and,therefore, he would 
be making an admission at that time: 
and for the purpose of limitation, 
an admission made to some other 
person is sufficient. But, if l'am wrong 
about that, l am quite clear that 
applying the test stated by Ayling, J., in 
the case referred to above, that one of 
the circumstances to look at is to see 
whai was being pleaded and wbat was 
being denied in the defence, and it can 
hardly to my mind be open to doubt 
that the intention of the person who 
signed the written statementin February 
1913 was to admit the continuance of 
the morigage-debt at the date of that 
document, "That being so, the caseis taken 
out of the Statute of Limitation, Ju my 


judgment the judgment appealed against 
is wrong, and the plaintiff is entitled to 
sticcee d. 

The question remains as to how 
much he is entitled to succeed, and I think 
the amountthat he would te entitled to 
take is proved here as the amount shown 
in the first of the admissions plus interest 
since that date. As a result there will 
be the usual mortgage decree for the 
Official Assignee for Rs. 3,450 with costs 
here and in the Court below. Time for 
payment six months. Interest will be at 
9 pet cent. till then and 6 per cent, there- 
afte 


r. 

Krishnan, J.—TIhe decision of this ap- 
real turns purely upon a question of law, 
namely, one of limitation. The suit is 
brought to enforce a mortgage executed by 
one Narayani Ammal, to whom the suit 
propetty originally belonged, mortgaging 
the property in 1894 in favour of one 
Narayana Aiyar. In 1900 Narayana Aiyar 
became insolvent and whatever rights ke 
had under this mortgage passed to the 
Official Assignee. This sait is brougnt by 
the Official Assignee to enforce the mort- 
gage by sale of the property as against 
the representatives of the original mort- 
gagor Narayani Ammal and others. Prima 
facic, as the learned Judge remarks in his 
judgment, the suit will be barred, and to 
save it fromthe bar of limitation, the 
Official Assignee reliesupon two acknow- 
ledgments: ard what we have to consider 
in this appealis whether these acknow- 
ledgments ere good acknowledgments or 
not,.under section 19 of the Limitation 
Act to give fresh starting points for limita- 
tion to run. One is said to be contained 
in Exhibit IV, a petition which Narayana 
Aiyar, as the executor and trustee appoint- 
ed under the Will by Narayani Ammal, 
filed in 1903 forthe Probate of that Will. 
In the schedule of assets and liabilities 
attached tothat petition there js an entry to 
the effect, “item No. 3—-Amount of mort- 
gage eucumbrances Rs. 1,620." The cther 
acknowledgment relied on is said to be 
contained ina written statement filed in 
1913 by the same Narayana Aiyar in a 
suit brought in 1912 by one Kothan- 
darama Chetti. The learned Judge who 
tried this case has considered only the 
question whetber the second of these 
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acknowledgments isa good acknowledg- 
ment or not, for as he cameto the con- 
clusion that it wasnot,the suit faited. | 
take, therefore, that point for consiqera- 
tion first, 

Before dealing with the argument ad- 
duced regarding the question whether it is 
a good acnowledgment or not, 1 shall 
briefly state under what circumstances 
this. written statement came to be filed 
as in construing a written statement, it 
ig necessary to refer tothe plaintin answer 
to which it was filed, and for that put- 
pose it is necessary that we should know 
how the plaint came to be filed, There 
was one Devaraja Mudali who had a 
money claim against Narayana Aiyar and 
he brought a suit in the Small Cause 
Court and obtained a dectee against 
Narayana Aiyar, the mortgagee. He then 
got the decree transferred to the City 
Civil Court, andin execution of that decree 
sold the right, title, and interest of 
Narayana Aiyar in the mortgare and 
purchased it himself. Subsequently he 
brotight a suit, as mortgagee whose rights 
he claimed to have obtained by his auction- 
purchase in the City Civil Court, to en- 
force the mortgage against the mortgagor 
by Sale of the property. This ‘was in 
1906. By that time Narayani Ammal 
was dead, she having died in 1900. Jn 
bringing the suit he made one Mrrugammal 
the legal representative of the said Naray ani 
Ammal and conducted the suit. He 
obtained a decree in the City Civil Court 
which wasconfirmed in app:al, ard in 
execution of that decree, this property 
was brought to sale by tbe Court: In 
“that sale one Kothandarama Chetti- þe- 
came the purchaser in August rgrir. He 
tried to obtain possession through Court 
but failed ss he was obstructed by 
Narayana Aiyar, and thereupon he brought 
the suit, Origina Suit No. 425 of 1912 in 
November 1912 in which he claimed, first 
of all, to recover possession of the property 
from ‘the obstructor a ter removing the 
obstruction, and, Secondly, if the Court 
found that he had not obtained a proper 
title to the property, he claimed that be 
had at least become the owner of the 
mortgage interest and, therefore, heshould 
be given a decree for the mortgage 
amount, which he stated to be Rs. 2,629 and 
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odd on that date, as against the estate, 
He a's male certain « ther claims a: ainst 
certain other persons with wh ch we are 
not new concerned. In that suit 
Narayana Aivar was one of the patties. 
and the Official Assignee was also added 
as a party. Narayana Aiyar was then 
representing. the estate of Narayani 
Ammal as the executor and trustee 
under her Will and the Official Assignee 
was representing the mortgagee’s interest 
that passed to him by virtue of the 
insolvency of Narayana  Ajyar. The 
written statement was f''ed in that suit 
by Naravana Atyar as mortgagor and it, 
is Exhibit III in this case. It is con- 
tended tot tbe plaintiff that there is a 
sufficient acknowledgment in the written 
statement of the liability of the estate 
for the.mortgage-debt. The clause relied 
upon 8s containing the ackrowledgment 
is the first clause in the written state- 
ment which runs thus: ‘Ths defendant 
admits that Naravars mma referred to in 
paragraph 3 of the plaiit, was the owrer 
of the plaint property and that she 
mortgaged the same in favour of this 
defendant on .or about the 6th October | 
1894 as alleged in the said parepraph."" 
It is contended for the otber side that 
this is not. a suffident acknowledgment 
to take the case out of the Lar of 
limitation becavse it merely says thet 
there was a mort8ege in 1894 and 
that it makes no stetement whatscever 
admitting any existirg liability to pay 
the mortgage-debt. It is also contend- 
ed that this sistement should not be 
take, as havirg been mede by Narayara 
Aiyar as representing the estate of the 
mortgagor, at any rete that it is un- 
cettain whether it was made Ty him 
in his capacity as the representative of 
the mortgagor or in his own cepacity 
as mortgagee, and it is argred that this 
is also one  fezson for refusing to 
accept the statement as a sufficient 
acknowledgment of the liability undef 
section 19 of the Limitetion Act under 
which the acknowledgment must be made 
by the debtor or on behalf of the 
debtor by a person duly authorised to’ 
make the same, These two arguments 
haye been supported by the learned 
Judge who tried the case; but after 
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hearing the arguments in.appeal, I 
agtee with the learned Chef Justice 
that there are not sufficent grovrds 
for refusing to accept this statement in 
the written statement as constituting 
a proper acknowledgment . under sec- 
tion IQ. 

As regards the objection, that it is 
not clear that this acknowledgment was 
male by Narayana Aiyar in his capa- 
city as repres»ntin? the mortgagor's in- 
terest and not in his own capacity as 
mortzagee, it must be remembered that 
he was made a party in th.t suit main- 
ly as representing the mortgagor’s in- 
terest, because the  morteazee's interest 
hai already passed to the Official Assignee. 
No doubt there are certain state- 
ments in the written statement wherein 
he does refer to his interest as mort- 
gagee also; nevertheless I think in the 
main he was in the suit as represent- 
ing the estate of the mortgagor; and 
I think we ate bound to give effect to 
any statements made by him apparent'y 
in his capacity as the mortgagot's re- 
ptesentative and not say that it is 
doubtful whether he made it in one 
capacity or Other and reject it, Where 
it is clear from the Coatext, that any 
statement in the written statement is 
made by him in his capacity as mort- 
gagor, of course we must take it that 
it refers to his capacity as such and 
not to his capacity as morteazee though 
the writtan statement as a whole is a 
com) nd on», I have no doubt, there- 
fore, that this argument fails, as I Jave 
come to the conclusion that the state- 
ment in paragraph (I) of the written 


‘statement may Very reasonably be atiri- 


buted to him as b:ing made on b hlf 
of the mortgazor of the estat» which he 


“was representing in that suit. 


As regards the second argument, which 
isa little more difficult to deal with, 
there can be no doubt, as pointed out 
by the learned Chief Justice, that tkere 
is an imptied adm'ssion if not an express 
admission in the written statement that 
the mortgage-debt on the date of the 
written statement was standinz at the 
figure of Rs, 2,629 or thereabouts ; it 
was eXpressly claimed in ‘the’ plaint 
avainst the estate. There is mo denial 


whatever of that in the written state- 
ment and th:t be n» so, it ccrtainly can 
be in err.d that the amount was adn itted 
Under O. VIII, r. 5 of the Civil Procedure 
Code. I think the same in'erence may 
be drawn in this case also in construing 
the written statement for the purpose of 
seeing whether the acknowledgment in 
the first paragraph was that of a dead 
mortgage ot of a mortgage that was 
then subsisting, and that we are justified 
in holling that he was there referring 
to a subsist ng mortgage. The learned 
Judze has reterred to certain other para- 
graphs in the wr tten statement as show- 
ing the contrary, namely, paragr: phs 6, 8 
and z5, but they do not seem to me 1o 
ref.r to the subsisting character,of the 
mortgage at all. All that is said in those 
paragiaphs is that the p'aintiff was not 
entitied to claim anything under the 
mortzage because Kthandarama Chetti 
h.d not got a proper title as the [ers n 
who was added as the'egal representative 


jin the suit by  Devaraja M dalar 
had never occuped that positi.n at 
a], 


Our attention has bren called to the 
case of Mantram v. Seth Rupchand (1). 
In: that case an ecknowledgment was 
made by a person as the reonsent«tive 
of a deceascd person called Mctiram, that 
Motiram had a4 open and current account 
with the defendant at tke time of 
his death. This was treated as a suf- 
cleat acknowledgment of a subsisting 
liibihty althou'h the acknowledgment 
itself was maje only about-a year after 


he cied. A* pire 1059 their Lord hips 


say this, “ The cckrowledgment, to which 
attention ha; been directed, is followed 
in the same paragraph by the following 
sentence: ‘The al'eged indebtedness 
does not affect his’ (the respondent's; ‘right 
to ap ly for Probate.' Stress wes laid 
by the Civil Judge upon the word 
‘alleged.’ He was of opinion that the 
word ‘hid’ in the sentence ‘for the last 
five years he had open and current ac- 
counts with the deceased’ and the word 
‘allezed’ were fatal to the validity of the 
acknowledgm-nt. Their Lordships connot 
share this o inion, The first sentence 
shows that there were open accounts at 
the death of Motiram. If nothing further 
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is alleged the natural presumption is 
that they continued unsettled at the 
time the statement was made. The sen- 
tence which follows is perfectiy consist- 
ent with this admission. The meaning is 
‘even if there is a balance against the 
Tespondent, that does not disqualify him 
from fulfilling the duties of an exectttor’ 
and it has been pointed out that what 
ig relied upon here is an acknowledgement 
subject to the condition that an adverse 
balance really exists, and the condition 
is fulfilled in fact.” In this paragraph 
the sentence occurs, ‘If nothing further 
is alleged the natural presumption is that 
they continued unsettled at the time the 
statement was made. As at present 
advised, I am not prepared to go so far 
as Miller, J., in thinking that their Lord- 
ships have laid down a general rule that 
whenever a debt is said to have been 
incurred at an anterior date and no state- 
ment is made that it has been paid off, 
we must necessarily draw an inference 
that that debt is admitted to be still 
subsisting at the date of the acknowledg- 
ment. 1 am prepared to accept the in- 
terpretation put by the ruling of tris 
Courtof Ayling aud Venkatasubta Rao, JJ.. 
in  Kandasami — Reddi v. Suppammal 
(4), wkere Ayling, J., who delivered the 
judgment in which Venkatasubba Rao J., 
concurred, says “I can see no ground 
whatever for holding that their Lordships 
were considering anytiing but the circum- 
stances of thet case or intended to 
lay down any rule of lezal inference, 
The presumption in that case was very 
strong." Then he considers kow the 
presumption arose from the facts of tbat 
case, and then His Lordship says, ‘‘'That 
is the meaning of the paragraph quoted 
taken as- a whole. If defengant. had 
been in a position to say that the 
account Lad been settled between 6th 
October | 1898 and 20th September 
1899, he would certainly have said so; for 
this would have been a much better 
answer to pleintifi’s objection. As he 
did not sxy so, the inference that the 
accounts still remained ugsettled isnatur.l 
and obvious," It follows then that in 
each case we have to consider the circum- 
stances in which the statement was 
made that there was a debt and see 


whether it was really intended to convey 
an impression that that debt was sub- 
sisting at the date of the statement or 
not; and if we can from the circums- 
tances inler that the intention of the 
person Making the statement was to convey 
the impression that the debt was still 
subsisting we will be juctified in holding 
that it is an acknowledgment of a subsist- 
ing liabilty. I do not think that a 
mere statement that a debt existed at 
one time without anything further, as was 
the case in Second Appeal No. 52 of 1921 
to which our attention hasbeen drawn, 
a decision to which I am a party, is 
sufficient to enable the Court to say that 
there is an acknowledgment of a sub- 
sistinz liability even though the person 
who makes the statement does not 
go on to say tkat the liability has 
ceased. In that «second appeal à man 
was being examined as a witness and 
he had to answer questions put to him. 
He had nn opportunity of saying any- 
thing further than that he had execut- 
ed a mortgage bond for a prior debt 
and he, therefore, said nothing; and 
Spencer, J., and I held that there was no 
acknowledgment of a subsisting liability 
tkere. I adhere to that opinion, But 
in this case, as IhaVe already point- 
ed out, the circumstances are perfectly 
clear to show that, when Narayana 
Aiyar made his statement in paragraph 
1 of his written statement, he really meant 
to say not only that trere was a mort- 
gage created in 1894 but also that that 
mortgage was subsisting on the date of 
the written statement. "That being so I 
think it compiies with the requirements . 
of law contained in section 19 of the 
limitation Act. One other case cited 
to us is Subramania Iyer v. Veerabadra 
Pillat (3). In that case and also 
in the case decided by Miller, J., there 
were circumstances from which the in- 
ference was drawn in those- cases that 
the acknowledgments were of subsisting 
debts, 

I shall now deal with the other acknow- 
ledgment pleaded. In order to show that the 
acknowledgment in thé written statement 
is effective in saVing limitation the plaint- 
iff has to show that it was made at a 
time when the mortgage debt was sub- 
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sisting and forthat purpose he has to rely 
on another acKnowledgment because the 
second acknowledgment wes made more 
than twelve years from the date of the 
mortgage itself. The first acknowledgment 
isin Exhibit IV. I have already stafed its 
character, atid there can be no doubt 
whatever that that acknowledgment re- 
fers to this mortgage debt, It is said 
by the learned Counsel for the Official 
Assignne before us that there was no 
other mortgage encumbrance which Nara- 
yani Ammal bad created on any part 
of her property; and the amount of the 


mortgage encumbrance mentioned in 
Exhibit IV is certainly over the - 
amount of the suit mortage and 


probably represents the amotnt then 
due, of principal Rs. r,000 and interest 
thereon; probably- some interest had 
been paid off. Had the other side 
objected to our identifying this mort- 
. gage encumbrance as the plaint mort- 
gage one, it would hive been necessary 
. to allow the plaintiff to adduce evi- 
dence to prove the identity of the two 
as he could be allowed to do under 
section r9, Explanation r of the Limi- 
tation Act; but apparently the point was 
not pressed in the lower Court and, there- 
fore, I agree with the learned Chief Justice 
that it is not necessary to send the case 
down to have the matter cleared up. - 

In the view I take the plaintiff's sait 
must be held to be in time, and there 
being no other defence of any import- 
ance or value in the case and as the 
parties are not in dispute with regard to 
the amount of the mortgage, I agree with 
the learned Chief Justice that we should 
give a mortgage decree for the amount 
due with costs in both Courts. 

S. D. Appeal allowed. 
. VN. V. 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No.607 oF 1922. 
September 12, 1923. 
Preseni-— Sir Lallubhai Shah, KT., 
Acting Chief Justice, and Mr. 

Justice Coyajee. 
GHANSHAMDAS BALKRISHNADA 
i —DEFENDANT—APPELLANT 
'" — gersus 
MOTICHAND HARAKCHAND — 


. PLAINTIFE— RESPONDENT. 

Limitation Act (IX of 1908) Sch. £, Avi. 182, 
Expl, 1—Decree against several defendanis— Insol- 
vency and discharge of some~-Execution application 
: ainst discharged insolvents—Step-in-aid of exert. 

05. 
is rds Rund pt on October 

e basis of a promisso note execute 
defendant No, r. The de creta] et KA 
made recoverable from the defendants Nos. 1 
and 2 personally and from the cstate of all 
the defendants family. Defendants Nos. x 
and 2 were adjudged insolvents on September 6 
10910, and got their discharge on March 20 1012. 
Plaintiff made his first application for execution 
against defendants Nos. land 2 only in 1911 and 
then again in 16914, also against defendants 
Nos. 1 and 2 only. In 1917, he applied to have the 
decree transferred for execution to another Court 
In 1920 he applied for execution against the 
property of defendants Nos. 2 to 5: 

Held, that as the possibility of legal execution 
as regards defendants Nos. 1 and 2 had come to a1 
end tothe knowledge of the Plaintiff, his applica- 
tion of 1914 could not be treated as being in 
accordance withlaw so as to keep the decree 
alive as against the other joint dettors. fp. 748 
col, 2.) * i 74 , 


Appeal from the decision of the Dis- 
trict Judge, Sholapur, in Appeal No 
166 of 1921, confirming an order passed 


26, 1909, on 


by the Second Class Subordinate Judge 
at Karmala, in Darkhast No. 188 of 
19:0. 

ue D.R. Patwardhan, for the Appel- 
an * i 

. Mr. Patwardhan, (with him Mr V 
Limaye), for Respondent No.r.  — ih 


JUDGMENT.—This appeal arises out 
an application to execute the decree pass- 
ed in Suit No. 402 of -1908 on Octobe? 
26, 1909. It waspassed on a promissory 
note executed by defendant No. 7 in Tes- 
pect of dealings between the plaintiff 
and the defendants’ shop for Rs. 970 and 
costs as claimed from the defendants 
i. £., from defendants Nos, r and 2 and 
from the estate of all the defendants’ - 
family and that of the sh At that 


= P à 
time defengants Nos, xr and were the 


of 
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only adult members of the family and 
the other defendants Nos. 3 to 5 were 
minors. 

Def:ndants Nos. 1 and 2 applied to 
the High Court to be adjudge] in:olvents. 
The  aidjud'cation order was made on 
Septembr 6, 1910, and they got their 
dischar»e on March 20, 1912. The plaint- 
if had notice of the:e insolvency pro- 
ceedings.  ' | 

The plaintiff made his first appl'ca- 
tion for execution against defendants Nos. X 
and 2 only in rgir. ‘The second ap- 
plication (No. 674 of 1914) was made 
against them only in ror4. In I917 the 
laintiff applied to have tle aecree trans- 
I for execution to another Court. 
'The present application was made in 1920 
for execution against the moveable prop- 
erty of  defengants Nos. 3 to 5. It 
may be mentioned that the first two ap- 
plications were not proceedei with at 


all, 
The defendants contended that the ap- 
p'ication was time-barred, All the pre- 
vio:s applications are within three years 
of each other: and the jlea of lim ta- 
tion S based on the ground that the 
application of 1914 is notin accor ance 
with law, as it was only against defen’l- 
ants Nos. Ii and 2, wo had already 
got their discherge. Both the lower Courts 
have disallowed this plea, ani order. d exe- 
cution to prcceed against the moveable 
property of defendants Nos. 3 to 5. 


In support of the appeal on behalf of 
defendant No. 3 it is urged that under 
sectiun 45, sub section (2) of the rresi- 
dency ‘Towns Insolvency Act the cefend- 
ants Nos. r ard 2 were released irom 
their liability in re:pect of this decree, 
that no execnt'on against them w:s open 
to the plə'nt in r9r4 accorcing to 
law, and that an application directed 
agai:st them cannot be treated as being 
in accordance with law toas to save 
limitation against others who wete rot 
touched by the application. On the other 
hand, it is ursed that it was in form 
an application for execution, tlat it was 
made in accordance with tte  require- 
ments of the Code of Civil Procedure 
and that it was gsuffic'ent to save Emi- 
tation under Explanation I of Ari, 182 


of the Indian Limitation Act as regards 
the other joint cebtors. l 

No case directly bearing on an appl'ca- 
tion such as we have in this case has 
been cited to us.- The point is not fre 
from difficulty, but «fter a c-nsidejation 
of the argnn ents, we have cm; 10 the 
conclusion that no appicat on for execu- 
tion of the decree according to law 
against defendants Nos. 1 and z w.s 
possible after the order of discharge which 
must be taken to have been known to the 
plaintiff. Defendants Nos.r and 2,. gainst 
whom only th.re wasa personal] decree, 
were rel:ascd from their liebility under 
the decree according to tbe provisions of 
section 45 (2) of the Presidency Towns 
Insolvency Act. The other defendants 
were not personally liable: and their 
interest in th. joint family property was 
the only thing that continucd to be liable, 
if at all, fur the decret:{ amount. No 
execution was taken out against tiem 
until 1929. Exp'an tion.1 to Art. 182 
of the Indian Limtation Act, which is 
rdiel upo -, is not sufficient, in «tr oj inicn, 
to sa e limitation under circumstances 
such as we h. ve in this cate, 

We have considered the bearing of the 
de> sion in Lalía Prashad v. Suraj Kunuav 
(1) and Bando Krishna v. Narsinha 
(2) on t.efacts o this care. But where 
the possibility of legal execution as 
regards defendants Nos. z and 2 had come 
to an end to the knowledge of the plaint- 
iff, as in thi: case, we do not sce how 
his application of 1914 could be treated 
as leing in accordance with law so as to 
kee» alive the decree as against the other 
joint debtors. 

In ihis view of the matter it is not 
necessary to cons der whether under the 
circumstances any execution of the decree 
is permissible at all, apart from limitation, 
That point has not keen arg ed before us, 
th,ugh it hes been mentioned in the 
Memorardum of Appeal. 

We alluw the appe l, reverse the decree 
of the lower A;pellate Court and dis- 
miss the Darkhast with costs througli- 
out. 

K. 8. D. Appeal allowed, 


I) 1 Iud. Cas. 339; 31 A. 309; 6 A. Ln J. 359. 
3 17 Ind. Cas, 210; 37 B. 423 14 Bom, L. R. 
863.° 
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- OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Civil, REVISION No. 30 OF 1922. 
October 7, 1922. 
Present —Mr, Daniels A. J. C., and 

i E Mr, Dalal, A. a C. i 

SIDH GOPAL AND ANOTHER—PLAINTIFFS 
~-APPLICANTS 
VETSHS . 
BIHARI LAI AND OTHERS-—DEFENDANTS 
—OPPOSITE PARTY. 

Costs—Costs awarded jointly against co-pluintiffs 
— Suit for evntribution, whether inadutainable. 

Asuit for contribution les in respect of cosis 
awarded jointly against co-plantiff ang paid Ly 
some of them. 

Bhagwan Das v. Rajpal Singh, 63 Ind, Cas. 276, 
24 O. C. 148, followed. 

Ram Sarup v. Bat Nath, 58 Ind, Cas. 324; 43 
A. 77; 38 A, I, J. 872; 2 U. P, I, R. (A) 299, 
refer to. 

Kaniz Fizza Bibi v. Sheo Narain Misr, 100, C. 
108, Jamshed Ali Khan v. Zahur-ul- Hasan. Khan, 
33 Ind. Cas. 357; 18 O. C. 340, not followed. 


Application against a dectee of the 
Munasif, South Unao, dated the 12th Decem- 
ber 1922. 

.Mt. M. Arabi, fox the Applicant, 


JUDGMENT.—Tlhe question which arises 
for decision in this revision has already 
been: decided by a Bench of this Court 
to which one of us was a oatrty in a 
reported judgment not teferred to in the 
refetring order. The question for decision 
is whether contribution lies in respect of 
costs awarded jointly against co-plaintiffs 
or co-defendants. In this case the siit 
of the plaintifs was dismissed. A joint 
decree for costs was passed against them 
all, The costs were paid by the appli- 
cants and they seek contribution against 
the other unsuccessful plaintiffs. The 
- Court below has dismissed their suit on 
the authority of two rulings reported as 
Kaniz Flea Bibi v. Sheo Naram 
Misr (1) and Jamshed Ali Khan v. 


Zahur-ul-Hasan Khan (2), These rulings’ 


were considered and overruledin Bhagwan 
Das v. Rajpal Singh (3). Most of "the 


previous Cases have been cases between. 


co-defendants but there also a 


is. 


e to O. C. 108. E ; 
43 Ind. Cas. 357; 180. C. 340, 
(3) 63 Ind, Gas, 276; 24 O, C, 14 x 
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recent case of the Allahabad High Court, 
Ram ` Sarup v. Batj Nath (4) in 
which the question was discussed, 
and the right of contribution recognised, 


as between  co-plaintiffs whose suit 
had been dismissed. In this case tbe 
applicants have failed to take steps 


to obtein service against respondents 
Nos, 2 and 3, Raghubar Dayal and Sheo 
Sewak, The application must fail ngairst 
them. As against the other respondents 
we allow the applicetion with costs and 
setting aside the decree of the Court below 
remand the case for decision on the merits. 
Costs in this Court will be on the ex parte 
scale &s -none of the respondents has 
eppeared, 
Apblication disvits sed, 
K. S, D. 


(4) 58 Ind. Cas. 324; 43 À.77; ISA. L. J. 872; 2 
U, P. L. R, (A) 299. 75 
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BOMBAY HIGH COURT. 

IinsT CIVIL APPEAL No. 170 OF 1022, 
ni September 19, 1023. 

Present »—Sir Lallabhai Shah, Kr, Actirg 
Chief Justice, Mr, Justice Crump and 
Mr. Justice Coyajee, 
KESHAVLAL PUNJALAI, SHETH—. 

APPELLANT 
VETSUS . 
THE COLLECTOR or AHMEDABAD— 
"T RESPONDENT, 
ourt fees dct {V II of 1870), s. 18, D, Sek; 
III- Hindu joint fasnily-—Father and SONS 
e of father-—Latiérs of Ad mnialsiation—QCoun. 
ces. 

No Couit-fecs are payable in, respect of on 
application for the grant of Letters of Administra- 
tion to the family Property made by fous on 
the death of the father in a Hindu joint famiiy 
con isting of the father‘ and sons. i 

Collector of Kaira v. Chuntlal,29 B, 161: 6 Bom; 


(LE 652, followed. 


Kashinath  Pavashvam v. Gouvabas, 28 Ind; 
es 473; 39 B. 2457 17 Bom, I4, R. 169, dissented 
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Appeal from the decision of the Assist- 
ant Judge, Ahmedabad, in Application 
No. 228 of 192r. 

Mr, G. N. Thakor (with him Mr. R. J. 
Th2kor), fot the Appellants. 

Mr. Kanga, Advocate-General, (with 
him Mr, S. S. Patkar, Government Pleader), 
for the Respondent, 

JUDGMENT. 

Shah, Ag. C, J,—This appeal came on 
for h»aring before my brother Coyajee 
and myself; but as we were invited to 
reconsider the decision in Collector of 
Kaira v. Chuntlal (1) it was ordered to 
be heard by this Bench. We have now 
heard the appeal and the principal point 
argued is whether the said raling is to 
be followed or not. 

The appeal arises in this way ;— 

Sheth Punjatal Amriticl of  Prantij 
died on May x5, 1916, leaving two sons, 
Keshavial gnd Kodarlal. During his life- 
time they formed a joint family. Oa 
his death the joint estate survived to his 
two sous. The estate included certain 
shares in various companies registered 
under the Indian Companies Act, which 
were in the name of Punjalal. The sons 
subsequently effected a partition of tbe 
whole estate in 1920, and asa result 
diVided among other things the beneficial 
interest in the shares. They applied for 
limited Letters of Administtation to the 
estate of their fathet felating to the said 
shates, as without such letters they 
could not be accepted as his legal repre- 
sentatives in respect of these shares. There 
was no dispute about the right to the 
Letters of Administration but there was 
a dispute as to their liability to pay the 
Qourt-fees on the value of the shares. 

The petitioners relied upon the decision 
in Collector of Kaira v. Chunilal (x) 
8s entitling them to exemption from pay- 
ment under the Court Fees Act. On behalf 
of the Collector of Ahmedabad it was 
contended that the ruling did not apply 
as at the date of the application the 
property wes not joint but divided and 
severally owned by the two petitioners. 
The learned Assistant Judge accepted the 
contention of the Government Pleader 
and while granting the limited Letters of 


(1) 29 B; 36236 om, Ii Ri Gia; - 


at the dete of the application. 


Administration as prayed directed Court- 
fees to be paid on the valuation of the 
shates as made by the Government 
Pleader. The petitioners have appealed 
on the ground that the lower Court hae 
etred in not applying the decision in 
Collector of Katra v., Chunilal (1) as the 
material date is the date of  Punjalal's 
death and not the date of application. 
Oa behalf of the respondent (the Collector 
of Ahmedabad), the learned Advocate- 
General has not seriously contested the 
correctness Of the position thus taken’ up 
by the petitioners; but he has sought to 
support the order of the lower Court 
principally on the ground that section 
19 D of the Court Fees Act hasnot been 
correctly interpreted by this Court in the 
stid decision. In support of this con- 
tention, he has relied upon the observa- 
tions in Kashinath Parashram v. Gourabat 
(2) and the words of section 19D and 
Schedule III of the Court-Fees Act. 

AS regards the ground upon which the 
lower Court has based its decision, it is 
clear that it cannot be supported and 
the learned Advocate-General has rightly 
refrained from pressing it. The Letters 
of Administration entitle the administrator 
to all tights belonging to the intestate as 
effectually as if the administration had 
been granted at the momert after his 
death. Section r4 of the Probate and 
Administration Act is clear on this point. 
The question is whether at the moment 
after his death the property was joint 
family properly and not whether it was so 
It was 
not contended ín the lower Court, and it 
is not contended before us, that at the 
date of Punjalal's death it was not part ' 
of the joint family property. ‘The allega- 
tion of the petitioners on this point was 
not challenged. 


This brings me to the real point of 
importance falsed on behalf the respond- 
ent, The point is two-fold: first, it is 
urged that Punjalal did not hold the 
shares wholly of partially on trust. within 
the meaning of section rg D and that he 
Was beneficially interested therein in his 


(a) 28 Ind, Cas, 4731. 39 B. 245; 17 Bom; R: 
169, | i ’ 
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own tight though other members of 
the joint family were  ejually interested 
and though on his death the whole benefici- 
al interest survived to the two sons. 
Reliance is placed upon the words used in 
Schedule III of the Act: secondly, it 
is urged that even if Punjalal was not 
wholly interested in the shares at least to 
the extent of his share he was interested 
and the Court-fees ought to be payable 
in respect of one-third of the property for 
which the [setters of Administration are 
sought. . 

In support of the first branch of the 
argument the learned Advocate-General 
relies upon the observation in Kashinath 
v. Gourbat (2). In respect of the second 
branch of the argumen he relies upon the 
case of In th2 goods of Brindabun Ghose. 
(3) and Zn re Dasu Manavala Chetty (4). 

By way of answerto these contentions 
the learned Counsel for the appellants 
contends that the words of section 19D 
are comprehensive enouzh to include 
the case of a joint member 
family holding the property in his 
name who has a partial interest in the 
property during his lifetime, which (in- 
terest) ceases altogether on his death and 
survives to the survivors, that there is 
no conflict between the wording of the 
Schedule and the wording of the section 
and that the cases of In the goods of 
Pokurmull Augurwallah (5) and Collec- 
tor of Katra v. Chunlal (1) are 
tightly decided. Further, he relies upon 
the observations of Hayward, J., in 
Kashinath Parashram v. Gourabat (2) 
at page 254* of the report as really sup- 
porting his contention. Further, it is 
urged that as this section which was enact- 
ed in 1875 has been interpreted in favour 
of the subject in a particular manner, as the 
practice in this Court has been uniform as 
stated in Collector of Kabia v. Chuni- 
lal (i) and as the Legislature has not 
considered it right to amend the section in 
the sense now contended for, it is not 


9 11 B. T4, R.39 App. 19 W:R; 230. 

4) 4 Ind, Cas. 10604: 33 M. 93 at p. 98 6 M: L. T. 

286; 19 M. L» J. 59r. 

š (5) 23 C. 980; x C, W. N. 31; 12 Iud. Dec: (N. 8.) 
BI. 


Page of 59 D .-—[Ed.] 


of a. 


right that a narrower interpretation should 
be placed upon the exemption and a de- 
parture made from the established practice 
extending over a number of years, 

We have considered the arguments urged 
on both sides, and my view is that section 
19D has been correctly interpreted by this 
Court in Collector of Kalra v. Chunt- 
lal (x) and that even if there be a doubt 
asto the true meaninz of the expression 
“property whereof or whereto the deceased 
was possesssed ot entitled either wholly or 
partially as a trustee" or the expression 
“property held in trust not beneficially or 
with a general power to coafer a benefici- 
al interest" the interpretation accepted in 
Calcutta so far back as 1896 and in Bom- 
bay so far back as 19o4 and acquiesced in 
by the Legislature shold now be accepted 
as representing th: true scope of the said 
ezpressions. First as regards the meaning 
of the expression in its application to joint 
family property with the incident of sur- 
vivorship governed by the Mitakshara and 
the Mayukha in this Presidency it must 
be remembered that while the holder, a 
member of the family, in one sense is 
beneficially interested in the whole, tbe 
other members of the co-parcenery are 
also beneficially interested in the whole 
and the beneficial interest of the holder 
is limited by the extent of the interest of 
other members. Further, that interest dis- 
appears altogether on his death: and the 
survivors become the sole beneficiaries in 
the estate which stands in the name of the 
deceased person. On his death what 
is called his estate is no estate of 
his; and the legal title which still 
continues in the dead man is teally the 
title of a man, whose beneficial interest 
in the property on his death is nothing. 
As regards property of this character it 
could be properly said that the deceased 
died possessed of it or was entitled to it 
either wholly or partially as a trustee 
within the meaning of section 19D. I do 
not think that the words used in the Sche- 
dule, viz., "property held in trust not 
beneficially or with general power to con- 
fera beneficial interest" conflict with this 
view. I do not say that the point is free 
from difficulty. But if the rule of construc- 
tion to be applied to an enactment of 
this nature is; as 1 think; it should be; 
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that a liberal construction ought’ to be 
given to words of exception confining the 
operation of the duty, 1 think that the 
words have been rightly construed to 
cover a-case of joint family property held 
by a co-parcener for the Joint benefit of 
himself and othets and in which his bene- 
ficialinterest ceases on his death, so that 
at the date of his death his legal title or 
possession is without any beneficial 
interest therein. He would have no power 
onhis death to confer a beneficial interest 
as he would have tor instance 1n the case 


of his self-acquired ‘property. 


1 have so far considered the point apart 
from authority. But when 1 turn to the 
decided cases, the weight of authority 
4s to bein support of this view. 1n 


seems 
Bengal the practice has been in accordance 


ith the decision of In the goods of Pokur- 
mull Augurwallah (5) at least since the date 
of that decision. ln Bombay the question 
was fully examined by Jenkins, C. J.» in 
1924, and the conclusion with the reasons 
therefor has been stated in the case of 
Collector of Kaira v. Chunilal (1). The 
ptactice on the Original Side of this Court 
has been mentioned in that case as "being 
of long standirg, and in this Presidency 
there has been no contrary decision. ‘The 
observations iu Kashinath Parsharam v. 
Gowravabal (2) ate no doubt against this 
view. lagree that Beaman, J.’s View is in 
conflict with the opinion expressed by 
Jenkins, C. Je But i doubt whether the 
observations of Hayward, J., can be read 
in that sense: iot ih page 254* of the teport 

serves as Iollows:—~ 

i oe case might, no doubt, have been 
different if the estate specified had been 
not the whole joint property but only a 
limited interest in the joint  property—if, 
for instance, the estate specified had ex- 
cluded the beneficial interests of the mem- 
bers of the family in tbe property and 
had strictly been limited to the legal right 
to parade as proprietor under such statu- 
tory provisions es sections 22 and 23 of 
the Presidency Banks Act, 18,6, or sec- 
tions 30 (2), 33 and clauses 21 and 22 of 
Table A of the First Schedule of the Com- 


1 ct, I 13, z 
p d ^ appear from the remarks in 


^ "page of 89 Bie) 


The possibility of such 


the case cf Bank of Bombay v. Ambalal 
Sarabhai (6). That would perhaps have 
heen the appropriete manner of meeting 
the difficulties presented by such statutory 
provisions gs those of the Presidency 
Barks and Companies Acts.” 

- When the present application is looked 
at in its true legal bearing, in substance 
it is really an application of the nature 
referred to by Hayward, J. and it is not 
unlikely that the remarks in Bank of 
Bombay v. Ambalal Sarabhas (6), telerred 
to by Hayward, J., were present to the 
mind of the learned Chief Justice when he 
decided the later case now under considera- 
tion. With great respect for the contrary 
Opinion expressed in Kashinath’s case (7). 
1 think that the decision in Cotlector 
‘of Kaira v. Chunilal (1) is right. 

The view of the Madras high Court 
proceeds On somewhat different lines, and 
the learned Advocate Genetal has pressed 
for that view in the alternative. I have 
considered the ratto decidendi in that case. 
But I am unable to hold that the fact 
that a joint shater has power to alienate 
his share for consideration in this Pre- 
sidency could alter the character of the 
property. If ashater smply alierates his 
share for consideration and dies the next 
day without effecting partition; the pur- 
chaser would not get his share, as it 
would cease to exist before it is seized. 
He cannot make a gift of ius undivided 
share: and he cannot dispose of it by Will. 
lam unable to hold that such limited 
power of dea'ing. with the property can 
make any difference in the character of 
the deceased’s title to of possession of the 
property at the time of his ‘death. With 
greal respect for the learned Jndges I am 
unable to accept the ratio decldendt in 
that case. 

Lastly, even assuming that the srope 
of the expression used in section r9D 
and the Schedule is not clear, it cannot 
be said that it is so clear the other way 
that we should now decide to depart 
from the practice, wh'ch has been uniform- 
ly followed in this Presidency for so many 
years and which has the .sauction of 
judicial interpretation put upon the Court 
Fees Act so far back as 1904. P 

6) 24 B. 350 at p. : 2 Bom, LR. ; 3 
Ing. Devs (ve 8) 787 si MOTORS 
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-During the interval- the. Tegislature has 
not indicated that that is not consistent 
with the true intention of the Legislature. 
Having regard to the history of the legis- 
lation on this point and its application 
for many years, ,1 do.not think that the 
view taken in: Collector of Kaira v. 
Chunilal (1), can be held te be wrong. . 

I would, therefore, allow the appeal and 
modify the decree of the lower Court by 
deleting the directions as to payment of 
Coutt-ees. The appellants to have their 
costs throughout, The amount, if paid, 
to be refunded. 

Crump, J.—I agree. 

Coyajee, J.—I agree. - 


N.H, 
Appeal allowed. 


ALLAHAB AD HIGH COURT, 
FIRST CIVIL APPEAL NO. 267 Ox 1921. 
i July 17, 1923. 
JPresent:—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. . 
CHHÍDDU —PLAINTIFF—APPELLANT 
Versus l 
DESRAJ AND OTERRS--DEFENDANTS— 
RESPONDENTS, 

Mortgage—Plea ihat transaction was fictitious— 
Burden of proof—Evidence Act (I of 1872), s. 114 
dil. (e)—Bundelkhund Encumbered Estates Act 
(I of 1903), s. 12, proceedings under—Presumption 
=a Rebuttal. 


Where the execution and registration of a mort- 


gage-deed are admitted butitis alleged that the 
document was executed merely for show aud was 
entirely fictitious, ‘the burden of proving the 
fictitious nature of the deed lies on the party 
making the allegation. [p. 753, col. 2.] 

The presumption that proceedings under the 
Bundelkhund Encumbered Estates Act were 
regularly taken may be rebutted by proof of tacts 
which show that the proceedings were asa matter 
of factirregular. [p. 754, col. 2.] 

First appeal from a decree of the 
Subordinate Judge, Baada, dated the 29th 
April 1921. 


" X 


Mr. K. N. Laghale, for the Appellant. 
Mr.. P.L, Banerji, for the Respondents: 
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, SUDGMENT.—This was. a suit for re- 
demption, the appellant being the plaintiff. 
The principal defendant in the suit was 
one Destaj who was alleged to be the 
mortgagee. 

According to the particulars set out in 
paragraph 2 of the plaint a mortgage 


. Was executed.on the 3rd of June r89o 


by one AtbelSingh, fetber of the plaintiff. 
The mortgage was in favour of the first 
defendant, Desraj, the mortgage money 
was Rs. 2,100, and the mortgage was with 
possession. 

The principal defence which was set up 
in the suit and which was accepted by 
the learned Judge in the Coust. below was 
that tha deed upon which the plaintiff 
claimed a right of redemption, although 
it had been duly executed and registered, 
yet did not operateas a mortgage at oll, 
inasmuch as the transaction was entirely 
fictitious. It was pleaded that this mort- 
gage had been executed by Atbal Singh 
in favour of Desraj merely in order to 
defeat the claim for preemption which 
hai been brought in respect of the prop- 
erty by one Gopal. It seems that on 
the very day on which Gopal filed. his : 
suit for preemption against one Kamta 
who was the first purchaser, Kamta sold 
the property to Atbel Singh, and three or 
four. daysaiter Atbal Singh executed the 
mortgage upon which the present» suit is 
based. 

In the Court below there seems to have 
been a. good deal of discussion regarding. 
the burden of proof with respect to the 
plea that the document of the 3rd of June 
1890 was a fictitious document. 

The opinion of the Subordinate Judge 
was that the burden lay upon the plaintiff. 
In this matter we have no doubt that 
the Subordinate Judge wes wrong. ‘The 
execution and registration of the docu- 
ment having been admitted if. the defen r- 
ant made the allegation that the docu- 
ment had been executed merely for show 
and was purely fictitious, the burden of 
proof rested upon him. 

The Pleaders of both parties declined 
to produceotal evidence in the case. 

Certain facts were brought to notice and 
certain documents were before the Court 
which led the Subordinate Judge-to the 
conclusion that on whichever of the par- 
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ties lay. the burden, it was established 
to his satisfaction that the mortgage wes 
in tact a fictitious transaction. He re- 
ferred in particular toa pre-emption suit, 
Suit No. 544 of 1890in which the ques- 
tion of the genuineness of this deed of 
mortgage hed been gone into by the 
Court. That was a sait in which Gopal, 
the pre-emptor, was a plaintiff and in 
which both Atb.l Singh, the mortgagor, 
and Desraj, the mortgagee, were implead- 
ed as defendants. It was certainly held 
in that case that the mortgage was a 
Sham and had been entered into for the 
purpose of defeating Gopal’s claim for 
pre-emption. 

The Judge, however, was not right in 
saying that the judgment in this suit 
could be accepted as evidence of the 
facts stated therein. We do not mean 
to lay down that the judgment was alto- 
gether inadmissible, but we think it was 
not such a strong piece of evidence in 
favour of the defendant’s case as the 
Subordinate Judge thought it to be. 

And after all whatever importance we 
may attach to the finding in that suit 
Tegatdin: the fictitious character of this 
mortgage, we have the outstanding fact 

that subsequently Desraj himself professed 
- to purchase the equity of redemption of 
this mortgage from one Khalaq Singh for 
a sum of*Rs. 400. As a fact, however, 
Khalaq Singh was not the owner of the 
equity of redemption, nevertheless it is 
clear that Desraj had treated the  mort- 
gage as a genuine transaction. 

It has been pointed out that Desraj 
did not go into.the witness-boxto sustain 
the plea which he raised by way of 
answer to the plaintiff's claim. The 
reason for this is apparent. There can be 
no doubt that in the pre-emption suit 
brought by Gopal Desraj had sworn to 
the genuine character of this mortgage. 
He was not, therefore, going to take the 
risk of prosecution for perjury by going 
into the w'tnessbox in this case and 
sweariag that the transaction was ficti- 
tious. PA o s 
' On the evidence -as it stands we are 
satisfied that the plea raised by  Desraj 
that this mortgage was à fictitious mort- 
gage..was not established. ^ : 


na Wa must, therefore; hold that- the Joti: 
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ment is to be treated for the purposes of 
the suit as a genuine document of mort. 
gage. i 

This brings us to another patt of the. 
case. In his plaint the plaintiff claimed 
that hewas entitled to redemption without 
paying any sum. ‘This plea was based 
upon the fact that certain: proceedings 
had been taken on the plaintiff's behalf 
under the Bundelkhand  Encumbered 
Estate’s Act (I of 1953). 

We have upon record the judgment and 
award of the Special Judge of Mohaba 
dealing apparently with the estate of the 
present plaintiff. This order is dated the 
ith of December 1965 (See Exhibit 7, 
page 23 of the printed record). 

It is pleaded, therefore, that because 
proceedings were taken under this present 
Act, and because the judgment and the 
award were made as already indicated, 
all the debts on estate of the plaintiff 
must be deemed to have been discharged, 
regard being had to the provisions of sec- 
tion I2 of the Encumbered Estates Act. 

The difficulty which we feel about this 
argument is that we have not before us 
the fullrecord of the proceedings in the 
Court of the Special Judge. We observe 
from. the crder of the SpecialJudge that 
the application which was made under 
the Act on behalf of the plaintitf Chhiddu 
(who was at that time a minor) was made 
by oneJujhar Singh who, strangely enough, 
was acting in those very proceedings on 
behalf of hisown father, Gopal Singh, who 
was one of the persons who was pressing 
his claims against Chhiddu's estate. This 
fact attracted the notice of the learned 
Judse, but he appears to have thought it 
no harm to act upon the application, 
although it was made by a person ap- 
patently unauthorized. 

We might, inthe first instance, asume, 
that proceedings were regularly taken 
under the Special Act, but the presump- 
tion must be overturned when we find 
it clearly stated that the person who was 
acting for the minor Chhiddu as his next 
friend was also acting in the same pro- 
ceedings as the agent of one of the opposite 
patties, 

In the circumstances we hold that these 
proceedings were not teguiatly taken, and 


that consequently; we are not in e position 


n 
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to conclude that this particular mortgage 
“debt with which we are now concerned, 
became duly discharged under the provi- 
sions of Section 12 of the Special Act. 

The result, therefore, is that the mort- 
gage deed is held to bea genuine doct- 
ment and the mortgage debt is still out- 
standing. 

We, think the plaintiff is entitled to 
a decree for redemption, and we order 
accordingly. The appealis allowed. The 
decree. of the Court below is set aside, 


and itis ordered that a decree for redemp- . 


tion be drawn up in faVour of the plaintif. 
The plaintiff must pay . Rs. 2,100. We 
give six months from the date of this 
decree for payment: 
Having regard to all the circumstances, 
and in particular to the fact that the 
plaintiff has strongly pressed his case for 


redemption without payment of any sum, - 


we think it proper to direct that the par- 
ties do bear their own costs both here and 
in the Court below, 

The office will prepare a. decree in 
terms of O. XXXIV, r. 7, Civil Procedure 
Gode. 

7. K. | 
Appeal allowed. 
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A Muhammadan testator by his Will left one- 
third of his property, of which he was competent . 
to dispose, for charitable purposes. The whcle of 
the property was after his death realised by his 
administrator: 

Held, (1) that the charity was and had through- 
out been entitled to one-third of the estate of the .. 
deceased and not merely to a sum representing 
the value of one-third of the estate at the date of 


.the testator’s death; [p. 756, col. x.] 


(2) that the charity was, therefore, entitled to 
‘one-third of the total realizations of the estate 
plus interest fromthe date of realization till the 
date of payment. |p. 756, col. 1.] 


Appeal from a judgment and decree of 
the Lowet Burma Chief Court, 

Messrs. K. Michelen, K.C. and Warwick 
Draper, for the Appellants. 

Messrs, 4. M. Dunne, K.C., and Gerald 
Lawrence, for the Respondent. 

JUDGMENT. 

Lord Buckmaster.— The dispute that has 
given rise fo these appeals is due fo the 
manner in which the estate of one Vacoob 


. Ali, has been administered by his repre- 


sentatives. He died on the 15th Mey 1865 
having made a Will dated on the 3rd of . 
the preceding January by which he left 
one-third of the portion of the property, 
of which he was competent to dispose, 
to be dealt with for charitable purposes. 
His cxecutor was one Abdul Hussein, © 
who, in 1879, bought out of the estate 
certain property known asthe Puzandaung ' 
property, and then died on the 2nd April. 
1879. One Hajee Mahomed Hady be-. 
came administrator de bonis non to the 


estate of Yacoob Ali in September of” 
1884, and he then sold all the remaining 
assets of the estate except the Puzand-- 
aung property, for a sum, One-third of 
which represented Rs. 1,064,000. There 
never appears to have been any appropria- ` 
tion of any part of the estate to the charity" 
and no proper administration has ever 
taken place, but Hady having become in- 
solvent, the Official Assignee, who is the” 
respondent in the Main appeal, instituted ` 
the suit out of which the appeals have. 
arisen asking for, among other things, a^ 


PRIVY COUNCIL. 
APPEAL FROM THE LOWER BURMA CHIEF 
COURT, 

April 30, 1923. 
Present:—I,ord Buckmaster, Lord 
Sumner, Sir John Edge, Mr. Ameer Ali 
and Lord Salvesen. 
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APPELLANTS declaration that the gift to the charity was 
. versus bad and that a partition of the estate” 
THE OFFICIAL ASSTGNEE— should take place | NALA 
RESPONDENT, The Court of first instance decided that ` 


Muhammadan Law—Will, construction of—Waki : 
— Bequest whether. of property or ofvalue—Estate- 
vealísed by  administratey— Interesi, whether pay- . 
able, 


directed that the charity should “be ên. 
titled to one-third of the estate of the" 
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testator as it existed at the date of his 

death, In other words it assumed that 
— the effect of the Will was to give to the 
charity, not one-third part of the estate, 
but a sum that would be measured by 
ascertaining what one-third part of the 
estate would be at the date when he died. 
Their ILjordships think that the Will is 
incapable:of bearing any such interpreta- 
tion and that the charity is, and hasbeen 
throughout, entitled to one-third of the 
whole of the estate. 


That view appears to.have been taken 
by the Appellate Side of the Chief Court, 
who revetsed the judgment. of the Court 
of first instance in this respect, but the 
Chief Court judgment only gave to the 
charity one-third of the Puzandaung 
property. ‘That was an obvious misteke 
because they: clearly were entitled also 
to one-third.of the other property which 
had been all realised in 1884: How it 
was that that mistake arose is not clear, 
It may have been an oversight. At any 
rate it justified the appellants in coming 
before, the Board and asking that their 
Tights mignt be more exactly defined. 


Their. Lordships have heard what has to 
be said against this application by the 
respondent and they can find no answer 
‘toit. In their opinion the appellants, on 
account of the wakfs created by Aza 
Yacoob Ali and Abdul Hoosain, are en- 
titled to the Rs. 1,64,600 representing 
one-third of the proceeds of the property 
which: was. realised in 1884, together with 
interest, on that sum at 6 per cent. from 
that date down to now ; and also to one- 
third of the Puzandaung property; and 
also to 21/256tlsof the remaining two-thirds 
of the above mentioned proceeds, together 
with interest: and also to 21/256ths of the 
remaining two-thirds ot the Puzandaung 
property ; they are also entilled to have 
an.account of the rents and profits received 
from. the property by Hady from 
1884, and his representative is entitled 
to have set against those rents and profits 
all.monevs properly paid on account of 
the estate, the balance as. to one-third 
and 21-256ths ofthe remain ng two-thirds, 
after giving credit for any sums paid in 
respect of the two wak/s, to belong to 
the. appellants on account of the waks, 


(025 .. 


with interestat 6 per cent, on such sums , 
tunning from the end of each year. ` 
There will bea charge on the bankrupt’s 
estate in respect of the total amount due ` 


‘to thé appellants under this judgment for 


principaland interest. 

With regard to the costs it appears that 
the Chief Court gave the costs out of 
the estate, and.that order will not'be in- 
terleted with, but the respondent will 
heve to pay the costs of the main appeal. 

There is a cross-appeal which involves 
nothing bevond the points already men- 
tioned -by the respondentand that appeal 
must be dismissed with costs. 

Their Lordships will’ humbly advise His 


Majesty accordingly. 


Zo Appeal dismissed. 


Solicitors, for the Appeliants:—Messrs. 
Waterhouse & Co. 

Solicitors for the Respondents: —Messts. 
Light. and, Fulton. 


ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL NO. 1519 OF 109215 
March 23, 1923. 

Present -—Mr. Justice Rafique, 
KASHI RAI—PLAiNTIFF—APPELLANT 
VEYSUS — 

Musammat KALI KUERI AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Civil Procedure Code {Ack Vof 1908), Si 11-- 
Res judic: ta—Declaration, suit for, dismissal of— 


Possession, Suit for, on same grounds, whelhcy 
barred, 
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Plaintiff brought a suit for a declaration that he 
was occupancy tenant of a certain holding. The 
Court went into the merits of the case and dismiss- 
ed the suit, He then brought a suit for possession 
of the holding against the same defendants and on - 
the same allegations which he had put forward in 
the declaratory suit, and contended that his pre- 
vious suit should have been dismissed on the 
ground that he was notin possession of the hold- 
ing and that the Court haderred in deciding the 
suit on the merits andthe matter was not, there- 
fore, ves judicata 1 

Held, thatthe matters raised in the subsequent 
suit being the same as those raised in the former 
suit and having been decided in the former suit, 
they operated as res judicata. [p. 758, col. 1.] 


Appeal against a decree of the Officiat- 
ing Sub-Judge, Azamgarh, dated the 24th 
August 1921, 


Mr, Haribans Sahai, for the Appellant, 
Mr. Hamid Hasan, for the Respondents. 


SUDGMENT.—One Lachhmi Rai was 
the owner of an occupancy holding and 
diedsome time ago leaving him surviving a 
widow of the name of Kali Kuari, She 
- execüted a deed of relinquishment in res- 
pect of the said holding on the 21st March 
1918, in favour of the zemindars, On the 
yrth December x918 the  2emindars 
brought a suit in the Revenue Court 
under section 58 of the Rent Actfor the 
ejectment of one Kashi Rai describing 
him as asub-tenant. The latter pleaded 
that he was the principal tenant and 
that Musammat Kali had no right. to 
execute a deed of relinquishment in les- 
pect of the holding in question, norcould 
. Such a deed convey any interest to the 
zemindars, The Revenue Court tried the 
case ex baris as Kashi Rai did not de 
fend the suit and the claim of the 
Zemindars was decreed and Kashi Rai was 
ejected. On the 21st March 1919 Kashi 
Rai brought a suitin the Court of the 
Mansif of Azamgarh tor a declaration 
that he was the chief tenant of the coc- 
cüpancy holding in question, that Musam- 
mat Kali had no fight or interest in 
the said helding and could not execute 
a deed of relinquishment in respect of 
the holding in question. He based his 
claim on the allegation that he was a 
cousin of the deceased husband of Mus- 
ammit Kali and was joint with him in 
cultivation, Theelaim was brought against 
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Musammat Kali and the zemindars. TLe 
defendants denied the allegations of Kashi 
Rai and the suit was tried on the merits, 
Both parties gave evidence in support of 
their respective statements. The Court 
of first instance dismissed the claim hold- 
ing that none of the allegations made in 
the plaint had been made out. On 
appeal the judgment of the First Court 
was upheld. On the oth September 
1920 the suit out of which this appeal 
has arisen was brought by the same 
Kashi Rai against the same defendants, 
namely, Musammat Kali and the zemin- 
dars for the possession of the occupancy 
holding on the allegations made in the 
former suit, The defendants resisted 
the claim on the pleas utged by them 
in the former suit and added that the 
present suit was barred by the principles 
of ves judicata, ‘This present suit came 
on for heating before the same presiding 
Officer who had tried the first suit. He 
again recorded the evidence for the parties 
and gave his opinion on all the issues 
raised in the case. He came to the con- 
clusion thatthe plaintiff Kashi Rai hed 
failed to prove his allegation that he was 
joint in cnitivation with the deceased 
husband o! Musammat Kali or that he 
was the chief tenant of the occupancy 
holding in question. The learned, Munsif 
further held that the present suit wes . 
barred under section zi of the Code of 
Civil Procedure. On appeal by Kashi 
Rat the learned Subcrdinate Judge agreed 
with all the findings of the First Court 
both with regard to fact and law, and 
dismissed the appeal. Kashi Rai in second 
appeal to this Court contends that his 
suit is not barred under section 11 of the 
Code of Civil Procedure. The argument 
for him is that the former suit was one 
for declaration while the present suit is 
for possession. In the former suit it 
was not necessary for the Court to ex. 
press any Opinion on the merits of the 
case as the claim of the plaintiff-a ppellant 
would have failed onthe ground that fe 
could not sue fora mere declaration only 
while he was out of possession. 


I do not think that the contention for 
the  plaintif-appellant is sound. The 
learned Munsif received evidence on ajl 
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PEDDI VEERAYYA V. KOKUMANU TIRUPATIRAYUDU. ` 


"the issues raised in the former suit and 
gave -hls opinion upon them, Even if 
. the former case could have been disposed 


of mierely’on the ground that a suit for. 


a declaration was not maintainable in- 
asintich as: the plaintiff was out of posses- 
sion, the Court could and did decide all 
the issues raised in the case. The fact 
that the issues raised in the case were 


decided would have: to be taken into” 


consideration in discussing the question 
Whether the present suit is barred by ves 
“dicata. ‘1 am of opinion that ss the. 
matters raised now in the present suit are 
the'same as those raised in the former 
` suit and were decided between the parties, 
^. the decision in the former suit operates 


as yes judicata against-the plaintiff. But. 


;: apart trom the plea of res judicata, the 
‘fact remains that both the lower Courts 
have 'pronodnced:an opinion on tbe merits 
of the case against the plaintiff. Even 
were he to succeed On his objection that 
his claim is not barred by ves judicata, his 
appeal would still fail inasmuch as the 
findings of the Courts below on the merits’ 
ate against him and he cannot challenge 
them in second appeal. The apepal fails 
and is dismissed with costs including fees 
in this Courton the higher scale. 


Appeal dismissed. 
Z. Ke 


MADRAS HIGH COURT. 
SECOND CIVIL APPEALS Nos.2125 AND 2126 
OF 1920. 
Match 23, 1923. 
Present :-—Justice Sir William Ayling, Kt., 
and Mr, Justice Odgers. 
PEDDI VEERAYYA AND OTHERS— 
DEFENDANTS NOS. 4 To 6— 
ÁPPELLANTS 
^ VEFSHs 
KOKUMANU TIRUPATIRAYUDU-— 
PLAINTIFF— RESPONDENT. 

Hindu Law—Widow—Surrender—Device to Share 
estate between widow and reversioners, validily of— 
Estoppel. 

By an atrangement between the widow and 

reversioners of a deceased Hindu, the lattı r's 
estate was divided up between one of the rever- 
Sioners and a relative of the widow, the plaintiff, 
another reversioncr being compensated by the 
execution in his favour ofa promissory-note te 
be met out of the income of the estate; 
Held, (i) that the arrangement between the 
revcrsioners and the widcw was not a bona fide 
surrender with th assent of the reversioners to 
which effect could be given; [p. 759, col.1.] ` 

Rangasami.Gounden v. Nachtappa Gounden, 50 
Ind. Cas. 498; (1919) M. W. N. 262; 42 M. 523; 36 
M. L.J. 493; 17 A. L. J.536:29 C. L. J. 539; 2r 
Bom. E. R. 640; 23 C. W. N. 777, 26 M. L. T. 53 
IO L. W. 105; 46 I. A. 72 (P. C.), followed. 

(2) that the plaintiff was not cstoppcd from 
questioning the arrangement.  [p. 759, col. 2.] 


L 


Second appeals against a decree of the 
District Court, Guntur, in Appeal Suit 
Nos. 168 and 201 Of 1920, preferred against 
a decree of the Court of the Third Tem- 
potary Subordinate Judge, Guntur, in 
Orlginal Suit No. 18 of 1919. 


Messrs. T. V. Venkatarama A$yav and 
T. V. Ramanatha Iyer, for the Appellant. 

Mr. P. Narayanamturihy, tor the Respond- 
ent, EE 


JUDGMENT,— We have had the benefit 
of a long argument by the Bar, but when 
the facts are properly appreciated we think 
the case presents no difficult; at all, 
The facts are these, The plaint property 
is the estate of one Ankamma. He died 
leaving a son, who: also died shortly after, 
and a widow, named Mangamma, He 
also left two divided brothers, plaintif 
and Appayya; since deceased. The third 
defendant is the son of Appayya: the 
first defendant is the son of Mangamma’s 
sister and the second defendant is the som 
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of the first defendant.’ In 1903, the 
. members of this family entered into an, 
agreement which is set forth in two docu- 
. ments, Exhibits I and V. In Exhibit V 
Mangamma made a gift of all the immove- 
able property left by her husband in egual 
shares to her own sister's son, the first 
defendant, and to the thitd defendant, 
. the son of her husband's brother, Out ot 
the properties $0 gifted, it was provided 
that a small portion should be kept and 


enjoyed by herfor her maintenance during: 


her life. At the same time, plaintiff and. 
Appayya executed -a deed of release of 
their reversionary right in favour of the 
first and third defendants. This is Exhibit ' 
I. One day earlier than this, Ma ngam ma. 
executed a promissory-note in favour of 


the plaintiff for Rs. 1,200, Under Exhibit. 


I, plaintiff and Appayya were to receive 
a payment. of Rs. 
"Whether this was actually paid or not 
. was not found by the lower Courts; but it 
has been found, and we must accept the. 
finding, that the consideratiop for the 
plaintiff's executing the deed of release by 
Exhibit I, was the sum of Rs. 1,200, 
payment of which Mangamma undertook 
by the promissory-note, to which we have 
referred. Alittle consideration will show 
the nature of these transactiotis, 
Ankamma’s estate was divided up. Half 
of it went tothe son of one of his surviving 
brothers the third defendent and the 
other half went to Mangamma’s nephew 
who had no right to it at all. The plaint- 
iff, his other brother was to receive com- 
pensation by payment of Rs. 1,200 which 
was to be met, as the lower Courts found, 
out of theincome of the estate. In other 
wotds, it was clearly a device to divide 
the estate between the Ieversioners and 
widow and assuch itis an arrangement 
which-cannot he held to be a bona fide 
surrender with the assent of the rever- 
‘-sioners, to which effect can be given. 
[Vide the remarks of their Lordships of 
the Privy Council in Rangasami Gounden 
v. Nachiapfa Gounden. (1). That is to 


(1) §0 Ind. Cas. 498; (1919) M; W. N, 262; 42 
. M.523136.M. L.J. 493; LE J.536; 29 C. L.J. 

539; 21 Bom. L. R. 640; 23 C. W. N. 777; 26 M. 
Ie T, 51 10 I, W. 105; 49 1, A, 72 (P, C]. 


300, between them.” 


say, thegift.by Exhibit V is absolutely 
invalid and can begiven no effect at all. 
It has been argued before usthat although 
Exhibit V is void and has no effect, yet 
the plaintiff who has consented to it in 
Exhibit I should be held to be estopped 
from preferring the present claim. We 
do not think this is so. Estoppel is an 
equitable relief andin the present case 
it is clear that the defendants are not 
entitled to it. As we have already said 
under this scheme, the plaintiff. was to 


recelve compensation in the shape of the 


payment of Rs. 1.200 guarantied by the 
promissory-note. But, as a metter of 
fact, when the plaintiff sued on that pro- 
missory note and got a decree, he was 
prevented from recovering anything under 
his decree by the action of the defendants 


-who promptly laid claim to the property 


which he attached in execution, alleging 
that it was theirs and not that of the 
widow, the promisor ' under the note, 
That is to say, the plaintiff was, by the 
action of the defendants, practically 
cheated out of his share of the spoil and 
in these circumstances, it would be most 
inequitable to allow the plea of estoppel 
which they now seek to-set up against 
him. We think that the decree of the 
lower Court is correct and the present 
second appeal is dismissed with costs. 


econd Appeal No. 2126 of *9zo follows 
the decision of Second Appeal No. 2125 and 
this is also dismissed with costs, 


Z, E, Appeals dismissed. 
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ALLAHABAD ‘HIGH COURT. 
SECOND ÇIVIL APPEAL No. 1594 OF 1921. 
April 13, 1923. 

Present 7—Mr, Justice Daniels. 
JOKHU RAI AND OTHERS—PLAINTIFFS 
—APPELLANTS 
Versus 
BHABHUTI RAI AND OfHERS— 
DEFENDANTS—RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 194—Co- 
shavers——Death of tenant without heirs —Co-sharer, 
right of, to eject persons in Occupation — Partition 
informat — Phatbandi, effect of. 

. Where there are a large number of co-Sharers in 

a village an informal partition between the co- 
sharers is the only means by which the rent can 
be-realised and the revenue paid. Where such 
& partition or phatbandi has been in existence and 
, recognised in a village fora long time, it is quite 

sufficient to entitle a co-sharer in whose share 
„particular plots fall to collect the rent and eject 
the tenants of those plots, and ihe land is not 
removed from his share merely because a particular 


` - tenant happens to die without heirs. 


Second appeal against a decree of the 
District Judge, Ghaziput, dated the 2oth 
July 1921. 

Mr, U. S. Bajpai, for the Appellants. 

= M.L. Agarwala, for the Respond- 
ents, | 

JUDGMENT,-—Tlhisis au appeal by the 
plaintiffs in a suit for ejectment of non- 
- occupancy tenants under sections 58 and 
63 of the Tenancy Act. The suit was 
decreed by the Trial Court but has been 
dismissed. by the lower Appellate Court. 
It is common gronnd that the plots in 
suit were held by one Musammuat Sugandhia 
an Occtüpancy-tenant and that the entire 
rent of the plot was realised: by the 
plaintiffs. On Sugandhia’s death the 
defendants took possession of the plot 
claiming to have succeeded to Musammat 
Sugandhia's occupancy tenancy. There 
was a dispute in the Revenue Courts 
regarding the entry to be mede in the 
papers with the result that the defendants 


were recordad as non-occupancy tenants.” 


On the plaintiffs subsequently suing to 
eject them they changed their ground and 
alleged that they were in possession as 
co-sharers. That they have a proprietary 
shate in the village is not in dispute. 
The learned District Judge has dismiss- 
ed the suit mainly on the ground that 
in his opinion the plaintiffs alone were 
notentitled to sue under section 194 of 
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the Tenancy Act. ‘He also holds; however; 
that the defendants took possession of 
the land as co-sharers. If this latter: 
finding is ore of fact it concludes the 
appeal, It appears to me, however, thet 
in this case the conclusion at which the 
learned District Judge has arrived is really 
a conclusion of law from facts which 
ate practically undisputed. The learned 
District Judge considers that when 
Musammai Sugandhia died her holding 
escheated to the entire proprietary body 
consisting of no Jess than 148 co-skarers 
and that unless a‘ contract of tenancy 
between the defendants and these 148 
co-shaters could be established the 
defendants could not be treated as tenants 
of the plot. This reasoning goes in the 
teeth of the admitted actions of the 
defendants themselves. When they took 
possession of the land the character in 
which they took possession was that of 
successors to Musammat Sugandhia who 
was tenant of the land, and the only 
question in dispute between them and the 
plaintifis was whether the tenancy was 
an occupancy or a non-occupancy one. 

The finding as to the right of ‘the 
plaintiff to sue is also, in my opinion, 
legally unsound. Indeed if the view taken 
by learned Judge were correct it would 
be impossible for all the Zemindars to 
arrange for cultivation at all in the 
eastern districts were the number of 
co-sharers sometimes 3 mounts to hundreds. 
In this case it is stated by the learred 
District Judge in his judgment that there 
ate 148 co-sharers. In this state of things 
aa informal partition between the 
co-sharers 18 the only means by which 
the rent can be realised and the revenue 
paid. Such a partition or fhatbanai is in 
existence in this village and as stated by 
the Trial Court is formally recorded in 
the wajid-wl-arz which says: 

“Each co-sharer by a verbal phatbandi 
which is in force for a long time collects 
rent of his own share separately from the 
tenants." When the .learred Judge says 
that there has been no partition he means 
that there has been no formal partition 
carried out under the provisions of 
Chapter VII of the Land Revenue Act; 
but a phatbandi of this kind which has 
been in force for over forty years (the 


Vol 
KADER NATH SINGH 9. GARRAD. 


wajib-ul-arg is dated 1881) is quite 
sufficient to entitle the co-sharer in whose 
share particular plots fall to collect the 
rents and eject the tenants of those plots, 
and the land is: not removed from his 
share merely because a particular tenant 
happens to die without heirs, 

The learned Judge’s decree is clearly 
erroneous and I set it aside and restore 
the decree of the Trial Court with costs 
in all Courts. 

I have not thought it necessary to 
discuss the preliminary plea that no 
appeal lay to the Court below because 
there is no substance in it. A question 
of proprietary right was clearly raised 
within the meaning of section 177 (b). 


Appeal allowed. 
Z. Ke 


LOWER BURMA CHIEF COURT, 
CIVIL REVISION NO. 79 OF 1922. 
May 26, 1922. 
: Present -—Mzr. Justice Pratt. 
. KADER NATH SINGH-—APPLICANT 
UCY Sus 
W. C. GARRAD—RESPONDENT. 

Negotiable Instruments Act (XXVI of 1881), 
s, 87-—Promissory-note— Alleyahon of date of 
execuiton, whether material alteration. 

The alteration of the date of execution of a 
promissory-noíe isa material alteration within 
the meaning of section 87 of the Negotiable 
Instruments Act. 


Civil revision of the judgment passed 
by the First Additional Judge of the Court 
of Small Causes, Rangoon. 


. Mr. N. N. Sen; fot the Applicant. 


.JUDGMENT.—''he Trial Court has held 
that the promissory-note has been material- 
ly altered by converting the year of exe- 
cation into 1920 instead of rogx, the last 
figure '5 I7 being converted into a *: o., 
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Iam asked to hold that this is not 
a materia] alteration within the meatiing 
of section 87 of the Negotiable Instru- 
inents Act. 

“The effect of the alteration of the date 
would beto make the executant liable for 
an additional year’s interestif the altered 
date were accepted as the real date of 


` execution. 


Thave no hesitation in holding that this 
amounts to a material alteration of the 
note. 

The application is dismissed. 

Application dismissed, 

a, K, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
Civil, REVISION NO, 219 OF 1922; 
December 9, 1922. 
l Present-— Mr. Batten, J. C. 

Pandit LAXMI NARAYAN-—APPIICANT 
DEN SUS 
RAMRATAN—Non-AFPPLIcant, 

Civil Procedure Code {Act V of 1908), O. I, 
Vr. 3, 5—Sutt for- recovery of single plot of land— 
Severa! defendants claiming different portions—— 
Misjoinder of parties and causes of action. 

A plaintif can bring one suit -for recovery of 
possession ofa single plot of land against several 


defendants setting up titles to different portions 


of the same. Such a suit is not bad for mis. 
joinder of defeudants or causesof action. 


Ishan Chunder Hazra v. Rameswar Mandol, 24 
C. 831; r2 Ind. Dc e. (N. 5.) 1221, Nando Kumar 
Nasker v. Banomali Gayan, 29 C. 871, followed. 

Afzal Shah vw. Lachmi Narain, 42 Ind. Cas, 
856; 40 A. 7; 15 A. L. J. 809, not followed. 

Umabai y. Bhavu Balvant, 3 Tad. Cas. 165] 34 
B. 358; It Bom. L. R. 499, distinguished. 


Civil revision against an order of the 
Mansif, Harda, dated the Iothof August 


- 1022. 


Mr. J. Ser, for tha Applicant, 
Mr, Fida Alt, tor the Non-Applicant. 
. JUDGMENT.—In this case the plaintifi; 


the malguzay, sues for possession of 
single plot of land, on which each 
of the three defendants hag cone 
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structed khalas. He also asked for some 
subsidiary reliefs. The plaintiff alleged 
conspiracy and collusion between the 
three defendants, but this he has failed 
to prove. ‘The learned Munsif has held 
the suit to be bad for multifariousness of 
defendants and causes'of action and has 
ealled upon the plaintiff to elect as to 
which defendant he shall proceed against. 
The learned Munsif has held that O, I, 
1. 3. does not permit of the suit hav- 
ing been brought as it is, and that O. 
JI, r. 3, is not applicable. The plaintiff 
seeks revision, and does not rely upon 
O. II, r. 3, but on O. J, r. 3, read with 
O. I, rt. 5. InIshan Chunder Hazra v. 
Rameswar Mondol : (1),. a case like the 
present, it was held that there was one 
Common cause of action not separate and 
distinct causes of action. In Nundo 
Kumar Nasker v. Banomal Gayan (2), 
where the claim was of the same kind 
as in the presentcase, it was held that 
the suit was not bad for misjoinder of 
causes of action. It was observed: “What 
he is entitled to claim isthe recovery of 
possession of his land asa whole and not 
in fragments," and “it is a matter of 
indifference to him upon what grounds 
the different persons in possession may 
seek to justify the wrongful disposses- 
sion of what is his.” A different view was 
taken in Afzal Shah v. Lachm4 Naram 
(3), but after careful consideration it 
appeats to me that the Calcutta view is 
the more correct. In Umabai v. Bhavu 
Balvant (4) the facts were quite different 
and do not help us in the present case, 
‘and it may be noted that the view of 
the law there taken was dissented from 
in Ramendra Nath Roy v. Brojendra Nath 
Dass (5). i do not think it necessary to 
repeat all the arguments for the view 
taken in Nundo Kumar Nasker v. Banomalt 
Gayan (8); it 1s sufficient for me to say 
that I respectfully agree with them. In 
the present case all the land of which 
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posSession is claimed is situated in one 
plot, and the reasoning in- the Calcutta 
Case i6 peculiarly applicable, 

I set aside the order of the Munsif 
dated roth August ro22 and direct him 
to proceed with the suit against all the 
defendants. The non-applicant will bear 
his own and the applicant’s costs in this. 
Court. I fix the Pleader's fee at Rs. 15. 


"N.H Revision allowed. 


LAHORE HIGH COURT, 
MISCELLANEOUS CtyIL APPLICATION 
No. 672 OF 1922. 

January 29, 1023. 

Presen t:—Mr. Justice Broadway, 
Khwaja AHAD SHAH-——DEFENDANT-— 
PETITIONER 

versus 
Musammat AYSHAN. BEGUM— PLAINTIFF 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 24— 
Transfer of suit-— Apprehension of payly. 

In dealing with an application for the transíer 
of a swt it is the apprehension on the part of the 
applicant that he will not get a fair and impartial 
trial of the suit in the Coutt in which it is pending 
that should receive consideration, but the appre- 


.hension must be such as a reasonable man might 


reasonably be expected toentertain. 

Miscellaneous Civil Application for 
transfer of the case from the Court of the 
Senior Sub-Judge, Ludhiana, to some 
other competent Court. 

Mr. Barkat All, for the Petitioner. 
^ Mr. Abdul Hai, for the Respondent. 

ORDER.—This is an application under 
section 24 of the Code of Civil Procedure 
for the transfer of a case from the Court 
of the Senior Subordinate Judge at 
Ludhiana. It appears that on the zoth 
July 1922, one Musammat Aishan Begum, 
wife of Mahmud Shah, instituted a suit 
forthe recovery of certain property  im- 
pleading Khwaja Ahad Shah and his wife 
Masammat Taj Bibi as defendants, 
Musammat Aishan Begum is the daughtes 
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of Khwaja Ahad Shahby his first wife 
Musammat Jannat Bibi. Before issues 
were settled on the 2oth October 1922, 
Khwaja Ahad Shah filed an application 
before the Senior Subordinate Judge in 
which he stiggested to the said officer that 
as he, the said officer, was connected with 
thefamily of the parties in the case he 
shotld not try it. Upon this application 
the presiding officer recorded an ' order in 
which he statedthat his connection with 
the family of the parties was not such as 
precluded him from dealing with the case 
but that he had no special desire to keep 
the case on his file and that Khwaja Ahad 
Shah should move the District J udge under 
section 24, Civil Procedure Code, if he 
saw fit. 

Instead of adopting the suggestion, on 
the ist November 1922, Khwaja Ahad 
Shah asked for an adjournment in order 
to enable himto move the High Court. 
This adjournment was disallowed on the 
ground, admittedly, that there was no 
provision in the Civil Procedure Code under 
which it could be granted. On the 13th 
November 1922 this application wes 
filed in the High Court on behalf of 
Khwaja Ahad Shah, supported by an 
affidavit swom to by that gentleman, 
and is now before me for disposal. The 
grounds alleged for the transfer are that 
the, Senior Subordinate Judge, Mir Ibad 
Ullah, is related to Ki waja Shamas-ud-din 
of ,udhiana and that the said Khwaja 
Shamas-ud-Din is also related to Khwaja 
Ahad Shah. It is alleged that Khwaja 
Shamas-ud-din and his other relatives are 
at enmity with Kkwaja Ahad Shah be- 
cause in r916 Khwaja Ahad Shah was 
asked to support the candidature of Khan 
Bahadur Sheikh Ghulam Sadiq at a Council 
Election but instead of doing so, Khwaja 
Ahad Shah supported the rival 
Raizada Bhagat Ram. This action of the 
petitioner’s, he saja, has caused bitter hos- 


tility to spring up against him, so much 


so that in 1920 when the petitioner wasa 
candidate for Election to the Council of 
State in opposition to Sir-Nawab Zulfikar 
Ali Khan, SZa;kh Ghulam Sadiq and 
_ Khwaja Shamas-ud-din actively supported 
the latter candidate, a brother-in-law of 
Mir Ibad Ullah actually voting for the said 
. candidate, 
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Mr. Barkat Ali for the petitioner hag 
contended that in the above circumstances 
the petitioner has reasonable apprehen- 
sion that he will not receive impartial 
Justice at the hands of the Senior 
Subordinate Judge. No actual bias on 
the part of Mir Ibad Ulah was 
alleged, but it was stated that in the 
circumstances the petitioner felt that he 
could. not place that impl'cit reliance on 
the impartiality of the Tribunal that was 
necessary. The usual authorities were 
cited in orderto emphasize the fact that 
it isthe reasonable apprehension on the 
part of the litigant that should receive 
consideration in such matters. With this 
view I agree, but the same authorities have 
also pointed out that the apprehension 
must be such as a reasonable man might 
reasonably be expected to have, Niwasg 
Ahad Shah is a man of position ahd 
educationand it is a little difficult to 
understand why he should have 


reasonable apprehension that Mit Iba 
Cilah will not deal fairly with the case 


before him. 

On the other hand the Senior Subordin 
Judge has admitted the relationshin 
with Khwaja  Shamas-ud-din that wae 
alleged in the affidavit. After a careful 
consideration of the entire matter, it seems 
to me, however, thatit would be better 
"d ug Ibad Ullah himself 
orced to try this particular ca 
relationship with the parties hag 
frankly admitted by him 
himself is not anxious 
the case, 

In these circumstances, althoy 
inclined to think that the bostes Ss: 
by the petitioner is perhapsa little un. 
necessaty, in consideration for the 
Subordinate Judge himself 7 

us case to Jullundur. ‘The 
District Judge of that District will 
which of the Subordinate J 
him is to deal with the cage, 


decide 
udges under 


f. X. Case bransferred; 
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AFAGAN SAHIB Us ABDUN MAJID KHAN, SITA RAM-R^MDHAN v, BENARS! DAS-PURAN CHAND; 


_ MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL NO. 16 OF 1923. 
October 5, 1923. 

Present -—Sit Walter Salis Schwabe, Kr., 

Chief Justice, and Mr. Justice Waller, 

Syed AFAGAN SAHIB—PLAINZIPFF— 

APPELLANT 
VEYSUS 
ABDUL MAJID KHAN SAHIB— 
DEFENDANT—RESPONDEN'T. 

Execution of decree—Money-decree—. Power of 
Court to stay execution against person of judgment- 
debtor on terms— Right of decree-holder io elect his 
vemedies. 

There is nO power ina Court to stay execution 
of a money-decree against the person ofthe judg- 
ment-debtor on terms of his making part payment 
until the judgment-creditor proceeds in execution 
and sellsthe judgment-debtor’simmoveable pro~ 


perty. ! 

lt isfor the judgment-creditor to elect his 
remedies in execution subject to such rules as 
may governa particular case. 


Appeal from the order of Mr. Justice 
Kumaraswami Sastti, dated the 22nd De- 
cember 1922, passed in the exercise of the 
Ordinary Original Civil Jurisdiction of this 
Court, in -Civil Suit No. 303 of 1920, 
(Original Side Appeal No, 37 of 1922). 

Mr. N. Rama Rao, for the Appellant. 

Mr. C. Venkaiasubbaramiah, for the 
Respondent, | 

| JUDGMENT. 

Schwabe, C. J.—Tbis is an appeal from 
an order of Kumaraswami Sastri, J., who 
has stayed execution cf. a decree for 
Rs. 4,000 against the person of the judg- 
ment-debtor, on terms of ‘his paying 
Rs. 200 within I4 days, until the judg- 
ment-creditor proceeds in execution and 
sells the judgment-debtor’s immioveable 
property. The judgment-creditor,says.that 
the irinioveable property is woith nothing, 
it being mortgaged for more then its full 
value, The judgment-dzbtor says that he 
cannot find à purchaser for it, but. that 
he aoes not want to tisk himself going to 
prison. . 

I canfind no power in the Judge to 
make such an Order. It is forthe judg- 
ment-creditor to elect his remedies in exe- 
cution subject, of course, to such rules 
as there may be governing a particular 
case, but our attention has been called 
to no rule at ail which would justify such an 
order as this. In my view, the otder was 


wiong,andthe appeal must be allowed 
with costs and the petition dismissed with 
costs. 


Waller, J.—1 agree, 
V. Ne V Appeal allowed, 


ayapa TEEN amah 


LAHORE HIGH COURT. 

Civi, REVISION No. 925 OF 1922, 
Match 10, 1923. 
Preseni;—Mr. Justice Moti Sagar. 
THE FiRM SITA RAM-RAM DHAN— 
DEFENDANTS—PETITIONERS 
VEYSUS 
Tux Firm BENARSI DAS-PURAN 
CHAND-- PLAINTIFFS—RESPONDENTO, 

Civil Procedure Code ( Act V of 1908), ss..20, x15 
— Place of suing— Jurisdiction, order deciding— 
Revision — Interference by High Court. 

No hard and ‘fast rule can be laid down as to 
whether a revision -is competent against an 
-erroneous order deciding that a Court bas jurisdic- 
tion to try a suit, andeach case must be decided 
on its own merits. Ordinarily, however, inter- 
ference in ‘revision 18 inadvisable in such cases 
and should only be exercised in exceptional cases 
toremedyaninjustice. :[p. 765, col. 1.] 

Jagan Nath-Newan Chand v. Jagan Nath-M oti 
Chand, 71 Ind. Cas. 38, relicd on. 

Wherea gefendantis by law entitled to have 
the case tried in his.own Province it is a grave 
injustice to him .to insist on its trial in another 
Province whichwill put him to very:great expense, 
merely because the Trial Court has ertoncously 
held that it has jurisdition to try the case. 
[p, 765, col. 1-3 "We 

Civil revision of an order of the Munsif, 
Hirst Class, Jegreon, District Ludhiana, 
deted the 22nd November 1922. 

Mr. Farir Chand, for the Petitioners, 

Mr. J. G. Sethi, for the Respondents, 

JUDGMENT.—This was a suit for the 
recovery of Rs. 406-2-3 on the allegations 
that the plaintiff’s firm -purchased certain 


goods at Patna and handed them over ‘to 


the defeudant's firm at Patna for tiansmis- 
sion to Jagtaon, that the defendant's firm, 
‘instead of transmitting the goods which 
had been déposited -with them by the 
plaintiffs fitm, sent other goods of an 
inferior quality to the plaintiffs and that 
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the latter were, therefore, entitled to 
recover the amount sued upon by way of 
damages. The suit was instituted in the 
Court of the Munsif at Jagraon in the 
Ludhiana District. The defendants raised 
a preliminary objection that the suit 
was not triable at Jagraon but should be 
instituted at Patna where the cause of 
action aroseand where the defendants 
were residing and carrying on business. 
The Trial Court held that it was the 
inferior delivery of the goods at Jagraon 
which gave the plaintiffs a cause of action, 
and that, therefore, the suit was maintain- 
able at Jagraon. It is against this order 
that the present petition for revision is 
directed, and itis contended that the order 
of the Court below on the question of 
jurisdiction is erroneous. 

The first question for consideration is 
whether a revision is competent. A large 
number of authorities have been cited.on 
this point by the learned Counsel. on both 
sides which it is. difficult to reconcile ; 
but after cerefully going over all these 
authorities I have arrived at the conclusion 
that no hard and fast rule can be laid 
down in stich cases and thet each case 
must be decided on its own merits, Ordi- 
natily, as held in Jagan Nath-Dewan Chand 
v. Jagan Nath-Mott Chand (1), interference 
in revision is inadvisable in stich cases 
end should only be exercised in exceptional 
cases to remedy an injustice, Now, if 
the defendant is by law entitled to have 
this case tried at Patna, it will be a 
grave injustice to him to insist on its 
trial in Jagraon which will put him to 
a very great expense merely because the 
learned Munsif has erroneously held that 
the Jagraon Court has jurisdiction, It 
will, therefore, be necessary to dispose of 
this application on the merits, NO evi- 
dence was recorded in this case and it 
is impossible to come to a satisfactory 
conc'usion in this State of affairs. After 
framing an issue on the question of juris- 
diction the learned Munsif postponed 
the case for arguments upon this point 
and did not call upon the parties to 
produce evidence upon the various points 
relating to the question of jurisdiction, 


(1) 71 Ind; Cas. 38. D 


It is alleged by the plaintiffs’ Counsel 
before me that the delivery of goods at 
Jagraon was an essential part of the con- 
tract and that the payment of the price 
was also to be made at Jagraon where 
the Railway receipt was to be handed 
over to the pleintifis through tbe Punjab 
National Bank, There is no evidence on 
the record in support of these allegations 
and it will, therefore, be necessary to send 
the case back for further inquiry. ‘The 
learned Munsif should have taken evidence 
as tc whether the rloce of delivery was 
an essential part of the contract or not, 
and whether the payment of the price at 
Jagraon was or was also not one of th: 
terms agreed upon at the time when the 
£oods had been handed over to the de- 
fendants at Patna, 

I accordingly accept the revision, set 
aside the order of the Court below and 
direct that the learned Judge should take 
evidence upon these points and then 
proceed with the case or otherwise as may 
be decided upon after the evidence for 
the parties has been recorded. Costs will 
abide the event, 

Z. K, 


Revision accepted. 


MADRAS HIGH COURT. 
Civil, REVISION PETITION No, 251 
OF 1922 

AND , 
APPEAL AGAINST APPELLATE ORDER 
No. 25 OF 1022. 
September 5, 1923. 

Preseni-— Mr. Justice Spencer and 
Mr. Justice Kumaraswami Sastri, 
THIMMARAZU VENKATAKUTTUMBA 
RÁO—APPELLANT—PRTITIONER 
versus 
THIMMARAZU VENTAPPAYYA AND 
ANOTHER——PEIITIONERS-—RESPONDÉNTS, 
Civil Procedure Code (Act V of 1908), O. X X J, 


r., 89— Payment of deposit money Vakil's slerk— 
Application, if incompetent. 
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An application under O, XX1, r. 89, Civil Pro- 
Cedure Code, made by the authorised Vakil of a 
person entitled to apply is not rendered incom- 
patent merely becanse the actual payment of the 
deposit money into the Treasury was by a clerk 
who was neither a Pleader nor a recognised agent 
within the meaning of O. III, r. 1, Civil Proce- 
dure Code. 

Petition under section 125 of Act V of 
1908 and section roy of the Government 
of Indie Act, and Appeal against Appellate 
Order praying the Hih Court to revise 
an Order of the Court of the Subordinate 
Judge, Bezwada, iu Miscellaneous Appeal 
No. 4 of 192r, preferred against au order of 
the Court of the District Munsif, Nuzvid, 
at Bezwada, in Civil Miscellaneous Petition 
No. 2150 of 1920, in Orizinal Suit No. 243 
of 1919, 

Mr. B. Somayya, for the Petitioner. 


Messrs. P. Narayana Murthi and 
Iwuninna, for the Respondents. 
JUDGMENT.—The applicition under 


O. XXI, r. 89, Civil Procedure Code, was 
made by the authorised Vakil of a person 
entitled to apply. We are not prepared 
to hold that the words ''on his depositing 
in Court" make the application incom- 
petent if the person who actually pays 
the money into the Treasury is nota 
Pleader or recognised agent within the 
meaning of O. III, r. 1. The decision in 
Sarvoi Bagam v. Haider Shah (x) is dis- 
tinguishable by the fact that there the 
application under the section of the Code 
was not a competent ore. The lower 
Court has found that the payer in this 
case was the Vakil’s clerk. 

Rule 131 of the Civil Rules of Practice 
only requires that the lodgment schedule 
should be signed by the payer, It is 
not questioned that the money paid into 
Court was that of the respondents. ‘The 
applicant is the gttardian of the persons 
entitled to apply, the money is their 
money; the mere fact that the Vakil 
sent the money by the hand of his 
clerk instead of taking it to the Court 
himself will not invalidate the applica- 
tion. 

The civil ravision petition is dismissed 
with costs, The Civil Miscellaneous 
second appeal is also dismissed but with- 
out costs. | 

v. N. V, Petition dismissed, 


(2) 13 Ind.Cas; 404; 9 A.D; J. 12; 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No, 213 OF 1023. 
December 12, 1923. 

Present :—Mr. Justice Krishnan and 
Mr. Justice Waller. 
SITHAMALLI SUBBAVYER— 
DEFENDANT—APPELLANT 

VETSUS : 
M. L. M. RAMANATHAN CHETTIAR— 
PLAINTIFF—RESPONDENT. 

Civil Procedure Code.( Act V of 1908), O. XI, 
#4, 21, scope of— Applicability of rule to orders for 
production—Production, order fov, whether $mplies 
discovery or inspection, 

Underthe Code of Civil Procedure an order for 
production of documents is quite different from an. 
order for discovery or an order for inspection and 
cannot be said to imply either, [p. 767, col.2.]. . 

Order XI, r. 2r of the Code of Civil Proce» 
dure does not apply to cases of non-compliance 
with anorder for production and refers only to 
orders for interrogatories, discovery or inspection, , 


ip. 767, col. 1.] 

Ram Nath y. Parabhu Dyal;65 Ind, Cas, 661, dis- 
sented from. 

Lyalpuy Sugar Mills & Co. v. Ram Chandra 
Gur Sahat Cotton Mills & Co. 67 Ind. Cas. 73; 
44 A. 565; 20 A.L J. 422; (1922) A. I. R. (A.) 235, 
follow 

There are several ways of making a party produce ' 
a document shown to bein his possession and for 
which privilege is not established; and the pre- 
sumption that arises against a party who is called 
upon and does not produce a document in his 
possession or power isin itself of serious con- 
sequence to him. [p. 767, col. 2.] 


Appeal against an order of the Court 
of the Second Additional Subordinate 
Judge, Madura, dated the roth April 1923, in 
Interlocutory Application No. roo of 1923,’ 
in Original Suit No. 5 of 1922. i 

Messrs, K. V. Krishnaswami Iyer and 
C. A. Seshagiri Sastriar, for the Appellant. 

Mr. C. Rama Rao, tot the Respondent, 


JUDGMENT. 

Krishnan, J.—In this case the defendant 
had applied to the Subordinate Judge for 
an ofdet of discovery of documents against 
the plaintiff under „O. XI, r. 12, Civil 
Procedure Code. The learned Judge re- 
fused to give suchan order but directed | 
the defendant to file a list of documents 
which he alleged were with the plaintiff, 
and ou his doing so, passed an order. 
under ruler4 directing ptoduction of such 
documents upon oath. The plaintiff pro- 
duced certain documents in Court and 
ptayed the Court to keep them under 
lock -and key. He also filed an affidavit, 
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Under the Subordinate Judge’s orders the 
documents were kept under lock and key. 
The defendant then epplied for inspection 
and by a separate order after hearing 
parties inspection was ordered of the 
documents filed in Court by the plaintiff, 
On defendant inspecting those documents, 
he found that some of the documents in- 
cluded in his Jist were not produced, in 
particular the rough chitie books he had 
asked for. Thereupon, the defendant ap- 
plied to the’ Court to take action under O, 
XI,r.2r and to dismiss the suit. The 
Subordinate Judge dismissed the applica- 
tion holding that that rule did not apply 
to cases of non-compliance with an order 
for production and that the order fort 
inspection which referred only to docu- 
ments filed in Court was fully complied 
with. The appeal to us is by the defend- 
ant against that order of the Subordinate 
Judge. 

Rule 2rin terms does not apply to 
an Order for production, it speaks only 
of interrogatories or discovery ot inspec- 
tion. In the repealed Code the words, “or 
production " wete in the corresponding 
section but they havebeen omitted in the 
new Code. It isargued that the omission 
is dueto a desire to avoid redundancy, 
as an order for production implied dis- 
covery ang inspection. The opinion of 
Braodway, J., of the Lahore High Court in 
the case reported as Ram Nath v. Parabhu 
Dyal (r) is cited in support of the 
argument that the object of the omission 
was to avoid redundancy. The learned 
Judge does not give a very decided opinion 
on the point nor has he discussed the 
question. On the other hand a Bench 
of the Allahabad High Court* has held 
that rule 21 does not apply to cases of 
“production ’’ orders. With all respect 
to the opinion of the learned Judge of 
the Lehore Court, I am unable tofollow 
his view. In the corresponding English: 
Rule, O. XXXI, r. 210t the English Rules 
of Practice, the woids "or production" do 
not occur andit was apparently to bring 


(1) 65 Ind; Cas; 661; 


* See Lyaipur Sugar Mills & Covv. Ram Chandra 
Pe 4 CH gd & Te 67 wr Cas. 73! 44 
A. 5055 20 Andy J. 4221 (1922) A. I R. (A) 2351 4. Ue 
P: Ls R: (A) 139. —L Ed]. pes 


the practice here into conformity with 
the English Practice on the point that 
the omission was made. An order for 
production is quite- different from an 
order for discovery or an order 
for inspection and cannot be said to 
imply either, In the present case the 
order for discovery was refused and the 
order for inspection was passed as a 
subsequent order. Itisimpossibleto hold, : 
therefore, that in the present case the 
order of production was anything more 
than for bare productionin Court of specifi- 
ed documents, ln the case, Joy v. Hadiey 
(2), the order was for production and 
inspection; it was in reality an order for 
inspection in Court of documents to be pro- 
duced in Court for the purpose. That 
case is thus not an authority or the point 
before us. Some support was. sought to 
be drawn from the wording of the Form 
No. 6 under O, Il, r. 14, {drst Schedule, 
Appendix C of the Code. That form can be 
properly used only where the order is ‘‘to 
produce for inspection" as the title of the 
form shows. Rule 14 contempletes further 
orders being passed ou the documents 
being produced. ' An order for inspection of 
documents may, I think, therefore, be 
passed under that rule itself after hearing 
parties, Rule 18 also enables a party to 
Obtain an. order for inspection. The Form 
No. 6 cannot be relied on as showing that 
an order under rule 14 involves a n order for 
inspection, for documents may be direct- 
ed to be prodüced in Court for various 
other reasons, for example, for preventing 
tampering with them. ` 


It was stiggested that if we do not apply 
the provisions of rule 21 in cases of orders 
for production there will not be a sufficient- 
ly efective method to make the party obey 
the order of the Court. There is no basis 
for this argument, for there are several 
ways of making a party produce a docu- 
ment shown to be in his possession and for 
which privilege is not established: and ` 
the presumption that arises against a 
party who is called upon and does not 
producea document in his possession or ` 
power is in itself of serious consequence - 
to him. 


(2) (x883) 22 Ch. D. 571; 52 Ln J: Ch; 473; is 
T, 615; 13 We R: 519; SCHO 
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In the view that Itakerule 21 does not 
apply to orders for production ; and the ap- 
peal fails. It is true that plaintiff has not 
definitelystated in his affidavit whether he 
has the chtiig books with him or not, 
Defendant may apply to the lower Court 
to call for a further affidavit from him. 
Defendant can always take any further 
Steps, he may be advised to, under the 
rules for inspection. This appeal failsand 
is dismissed with costs. 

Waller, J.—I agree. 

Appeal dismissed. 


V, N. V. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


ERST CIVIL APPEAL NO. 44 OF 1922, 
January 26, 1923. 
Present:—-Mr, Kanhaiya Lal, J. C. 
KANDHI-—PIAINTIFF—APPELLANT 

versus 
HUSSAIN BIBI AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Contract Act (IX of 1872), s. 74—Penalty— 
Mortgage-deed—Covenant to pay enhanced interest 
whether peual-—Com pound tntevest— Construction of 
deed— Interest, enhanced, on default—Daie froin 
which enhanced rate payable, : l 

Where a mortgage-deed provides for the pay- 
ment of anenhanced rate of interest: in case 
of default, the parties must, in the absence 
of a specific provision tothe contraty, be deemed 
to have intended that the enhanced rate would be 
chargeable from the date of default and not from 
the date of the deed. [p. 768, col.2.] 

Under section 74 of the Contract Act a stipula- 
tion for increased interest from the date of default 
may be astipulation by way of penalty, but the 
circumstances of each case must be taken into 
consid-ration, for determining whether a particular 
covenant for payment of enhanced interest is 
excessive ot unconscionable. If the covenant im- 
posesa penalty which can be regarded as a reason- 
able compensation for the default there isto reason 
íor granting any relief in mitigation of it. [p. 768, 
Wer p to pay interest at an enhanced 
rate for the breach of a contract may not be ex- 
travagant Or unconscionable, if the origina] rate 
of interest was fixed low in order to enable the 
debtor to pay PE regularly at the stipulated 

sme, [p. 769, col. T. 

uc o Ram Prasad, ir O. C. 307, Clydebank 
Engineering and Shipbuiiding Company Limited v. 
Don Jose Ramos Yzquierdo y Castaneda, (1905) A. 
QC 6; 9I L. Ta $66; 21 T, Ls. Ry 53; 74 le MP C, 
y ;eiedom  . 
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. Acovenant to pay compound interest is not by 
itself penal. [p. 760, col. 1.) 

Abbakhe Heggadthe v. Kinhiamma Shetty, 29 M. 
401, relied on. 


Appeal against a decree of the Sub- 
Judge, Rae Bareli, dated the 5th July 
1922. 

Messrs. Ram Bharose Lal end Raj Narain 
Shukla, for the Appellant. ` 

Mr, Zahur Ahmed, for Respondent No. I. 


JUDGMENT,—This appeal arises out of 
a suitbrought by the plaintiff for the 
recovery of money due ona mortgage 
elected by Musammat Husaini Bibi and 
Muhammad Idris in favour of the plaint- 
if on the 14th September x909. ‘The mort- 
gage-deed provided for the payment of 
interest at 8 annis per cent. per mensem 
payable half~yearly and further stipulated 
that if a default was made in making 
such payment the interest due was to bé 


added to the principal and the whole 
sum was to bear interest thereon at 12 
anuas pel cent. per mensem, | 

The question for consideration in this 


appeal is whether the enhanced rate of 
intezest payable on default is penal and 
excessive. The Court below has allowed 
compound interest at the original rate 
and refused to award interest at the higher 
rate. The bond does not cleatly say 
whether the enhanced fate of intetest 
would be payable from the date of default 
or from the date of the bond. In the 
absence of a specifie provision to the 
contrary, the parties must be deemed io 
have intended that the enhanced rate of 
interest would bechargeable from the date 
of default. Under section 74 of the Indian 
Contract Act (IX of 1872) as amended by 
the Act VI of 1899 a stipulation for in- 
creased interest from the date of default 
may be a stipulation by way of penalty. 
The circumstances of each case have to 
be taken into consideration for deter- 
mining whether the particular covenant 
for payment of enhanced interest is 
excessive or unconscionable. If the cove- 
nant im poses a penalty, which can be fe- 
garded as a reasonable compensation for 
the default there would be no feascn for 
granting any relief in mitigation of 
the .same; fot. as. pointed out in Munna 
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v. Ram Prasid (1) if no unfair advantage 
has beeu taken by the creditor the debtor 
is not entitled to relief merely because In 
- case of default the terms accepted by him 
are markedly less favourable. As Lord 
Halsbury stated in Clydebank Engineering 
and Shipbuilding Company | Limited v. 
Don Jose Ramos Yzquierdo y Castaneda (2) 
"itis impossible to lay down any abstract 
rule as to whatit may or may not be 
extraVagant or tunconscionatle to insist 
upon without reference to tbe particular 
facts and circumstances, which are estab- 
lished in the individual case." An agree- 
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carry interest at 6 per cent, per annum 
and will te framed iu terms of O. XXXIV, 
r. 4 of tne Code of Civil Piocedure. The ` 
defendants will in the circumstances bear 
their own costs throughout. 


Appeal allowed. 
Z.K, 


ment to pay interest at an enhanced rote . 


for the breach of a contract may not be 
extravagant of unconscionable, if the 
original rate of interest was fixed low in 
orderto enable the debtor to pay interest 
regülatly at the stipulated time, Therate 
of interest here originally payable was 
low and liable to be enhanced to 9 per 
cent, per annum compoundable half-yearly. 
The creditor was entitled to claim reason- 
able compensation for the default, 
The penalty here imposed is not excessive 
nor unreasonable. A covenant to pay com- 
pound interest is by itself not penal end 
as Observed in Abbakke Heggadthi v. Kinhi- 
amma Shetty (3) it was the intention of 
the Legislature in appending the — expla- 
nation to Section 74 of the Indian Con- 
tract Act IX of 1872 to enact that the 
stipulation for the payment of enhanced 
interests from the date of default ought not 
always to be considered penal. In Chhannu 
Lal v. Raj Kuar (4), a rate of 12 
percent. per annum was regarded as normal 
rate of interest even in cases where the 
security was abundant. ‘he covenant to 
pay an enhanced rate at 9 per cent, per 
annum cannot, therefore, be treated a 
excessive or unreasonable. 

The appeal is accordingiy allowed and 
the claim of tbe plaintif decreed with 
costs here and hithèrto and interest as 
stipulated up to the dat: fixed for pay- 
ment which will be six months, from, 
this date. The decree will thereafter 


11 0. C. 307. . 
(905) A. C. 651 L. T. 656; 21 T, L. R. 58; 
J. P. C. 1. 


(3 29 M. 491. | 
(4) 43 Ind, Cas, 295t 20 O; Ci gi8. f 


CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION, 
July 23, 1921. 

Preseni:—Mr, Justice Greaves, 
SEWDUTRAI NARSARIA 

YESUS i 
TATA SONS ITD. 

A rbilvation Act ( I X of 1899), s, 10—Speetal case, 
stating of— Discretion of arbitrator—- Refusal to state 
special case— Remedy— Interest after date of award 
— Power of arbitrator. 

It is within the discretion of an ajlitrator to 
tefuse to state « special case for the opinion of the 
Court, and his refusal to do so does not amount to 
misconduct. [p. 770, col. 2$] 

Where a party to an arbitration asks the arbitra- 
tor to state aspecial case and ig refused, he should 
on such refusal apply to the Court forthwith to 
revok. the submission. [p.770, col. 8.) 

An arbitrator is not entitled to award interest 
after the date of his award. [p. 771, col. 1] 


Messrs. B. L. Miller and S, N. Banner- 
jee, for Sewdutroi Narsaria. i 

Messrs. N; N. Sarkar and S, M, Bose, 
for Tate Sons, Ld. l 

JUDGMENT.—This is an application on 
behalf of Sewdutrai Narsaria to cet aside 
an award of an umpire, dated the rith 
June 192I, awarding that Messts. Sew- 
dutrai Narsaria should pay to Messrs. 
Tata Sons a sum of Rs. 16,320 toge- 
ther with interest at 8 per cent, per 
annum from the 13th November 1920 
until date of payment. 

Various grounds are set out in ihe 
notice of motion but the following only 
were utged before me, namely, (1) that 
the umpire was guilty of misconduct in 
acting as he did and in refüsing ta hear 
evidence and in refusing to state a case 


779 


for the opinion of the Court, (2) in award- 
ing interest on damages. 

So far as (r) is concerned, the real 
guestion turns on whether the umpire 
was bound at the request of Sewdutrai 
Narsaria to state a case for the opinion 
of the Court on the construction of clause 
3 of the contract between ithe partis. 
If he was not so bound then it was open 
to him to construe the clause for hin.self 
and in the view hetook of the clause the 
evidence which the applicants des'red to 
adduce was inadmissible. The submis- 
sion to arbitration is contained in clause 17 
of the contract and thereby any dispute 
was to be settled by arbitration as there- 
in mentioned. The power of an umpire 
under the Indian Arbitration Act to state 
a special case is contained in section 10 of 
the Act, whereby it is provided that an 
umpire shall, unless a different inten- 
tion is expressed, have power to state a 
specia case for the opinion of the Court 
on any question ot Jaw involved. Section 7 
of the English Act is practically the 
same and in Russell cn Arbitration and 
Award, roth Ediiioa, page 175 it is stated 
that this power, is merely permissi Ve and 
enabiing and not compulsory, and reler- 
ence is made to two cases—Holloway V. 
Francis (X) and Gibbon v. Park: (2), 
decided under section 4 of the Common 
Law Procedure Act, 1834. In. Wood v. 
-Hotham (3), it was held that a clause 
giving an arbitrator liberty, at the re- 
quest of the parties, to raiseany point of 
law for the opinion of the Court was 
merely enabling and not compulsury and 
that it did not involve the obligation to 
state a case, Miller v., Shuttleworth 
(4) is to the same effect as also Baguly 
v. Markwich (5). The En Ush Act con- 
tains ^ section (section 19) whichis not in 
the Indian Act empoweiing an arLitta- 
tor or umoire at any stage of the pro- 

ceeding to state in the form of a special 
case for the opinion of the Court anv 
question of law arising in the course of 

zb Ew An B. (N. S:) 559; 142 E. R, 219; 


R 
a 8863 5 L. T. 584, 
RS (1839) 5 M. & W. 674; 9 Te J. (5.5) Ex. 3; 
23 849) 1 © B. 13: 137 B 
4) (1549) 7 + X05; i 
i (1861) 30 L. J. C, P. 342; NA 245; 9 W. 
R. 537- 
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the reference and the section further pro- 
vides that he shall do so if directed by - 
th. Court. Under tlis section if the 

umpre when asked by a party to the 
relere.ce to state a special case, reiuses, 
he i9 bound at the request of the party 


‘ask ng for the special case to be stated 


to saye time to enable the pariy to apply 
to the Court and if he refuses to-do so, he 
is guilty of misconduct. In the absence 
of such a clause as clause 19, the party 
who asks the umpire to state a special 
case and is refused, sbou'd on such re- 
fusal apply to the Court forthwith to re- 
voke the submisson, Jf he does nct do 
this, itis, I think, too late to come to the 
Court when the reference is concluded 
us an award has been made against 

im. ; 

In the result I think under the cir- 

cumstances it was in the discretion of 
the umpife to re‘use to state a special 
case and to decide the point of Jaw him- 
Self, and his refusal dues not «mount to 
misconduct, 
_ So far as the award is concerned, there 
is, I triuk, on this point no rror of law 
on the face or the award Wiich would 
justify the interference o: iLe Court. 

So far asthe second point ıs concerned, 
itis stated ii Russcll ut supre, p- ge 450, 
that interest may be allowed by anarbi- 
trator in cases where tue Court would 
not give it an] reterence is made io 
In vz Badge (6), but in In re 
Morbelt (7) it wes held that an arbi- 


trator canuot award the pyyment of im. 


terest subsequeit to tue aate of the award 
unless the submission expressly gave him 
powet todo so, In the present case the 
arbitrator has awarded Rs. 16,220 as 
damages together with interest at 8 per 
cent, irom the I3th November r020 (the 
date of the breach) until payment. He 
coud of course, have awarded as part of 
the damages an additional sum  repre- 
senting according to computation the 
interest from 13th November 1920 to the 
date of his award, treating this as part 
óf the damages although it,is not usual 
t, award interest ou damages; bat this he 


s adis 2 B. & Ad. 691; 21 R. R. 455; 1068. 


R. 
Ó a 845) 14 L. Ah ad B.259; 2 D. & L. 9675 10 
Jur. 346; O9 R. R 
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has not done and in any ease I do not 
think that he wasentitled to award in- 
terest aiterthe date of his award, so I 
remit the matter to the arbirtor in 
order that he may re-consider his award 
in the light of these rem.rks. 


No order as to the costs of the 
Motion, | 
Order accordingly. 
W GA, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. . 
SECOND CIVIL APPEAL NO. 45 OF 1922, 
Match g, 1923. 
Preseni;—Mr. Dalal, A. J. C. 
RAM ADHIN AND OTHERS—PLAINTIFES 
—APPELLANTS l 
UZYSUS 
GAYA PRASAD AND OTHERS—D EFEND- 
ANTS—RESPONDENTS. 

Oudh Laws Act(X VIII of 1876), s.9o—Pre- 
emption—Khattas, separate, in village— Relation- 
Ship, whether ground for preference. 

Where there are independent Khaitas in a vil- 
lage and each hata is separately assessed to 
revenue there bing no joiut right and no jjint 
obligation along with other z4aitas, each hhata 
.is a mahal by itself and co-sharers in other ghatlas 
have no right of pre-emption under paragraphs rand 
2 of section 9 of th: Oudh Laws Act in respect of pro- 
perty situaie in one particular Ahatta. In such a 
Case Co-sharers in other khallis are members of 
th: village Conumunity so far as' the right of pre- 
emption is concerned, and among them, no pre- 
ference is given by paragraph 3 of seciiong of the 
Oudh Laws Act oa account of relationship. 


Appeal against a decree of the Sub-Judge, 
Partabgath, dated the 7th November 
Ig2I.. 

Mr. Zahuv Ahmad, for the Appellants. 

Mr: Ali Mohammad, for the Respou- 
dents, ° 


JUDGMENT. —This suit for pre-empt'on 
in the Ttial Court of the Muosif of Kunda 
was brought in pursuance of a foreclosure 
decree obtained by respondents Nos. I 
to 3. Both thelower Courts have disal- 
lowed the plaintiffs' claim on the grounds 
that they ate nether the co-sharers of 
the sub-division of the tenures, nor of the 
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whole mahal in which the property in 
suit is comprised, that they can only 
be t! eated as members of the village com- 
minity and thet as such may have no 
prefere- tiul rijht over the rejo, dents 
Nus. I to 3 who foreclosed the property. 
In. this Court t£ was ar, uel that the 
appella.ts the responderts No. ri to 3, 
who íor.closed and the former owners 
of the property in suit were all co sharers 
in tne whole under-proprietary mahal. 
In that case the appellants would have 
preference over the respondents Nos. I to 
3 because they are admittedly relations 
of the original owners while respondents 
Nos. 1 to 3 are not. 

The question whether there wes one 
nthal in which the property of the ap- 
pellants, andthat in suit, were situated or 
whether the’ property in suit was situated 
in a separate khata quite independent of 
the appellanss’ khata was one of fact. 


_In this Court it was argued that there 


caint be any independent divisions of 
an wunder-proprietary mahal, Reference 
was made to various provisons of the 
Land Revenue Act. Asagainst this there is 
th? positive testimony of Ali Husain Patwari 
(P. W. No. 1) that there were 22 independ- 
cut khatus in  villege Mowai Kalan and. 
that each fkhata was separately assessed 
to revenue, In that case every separate 
khata would be a mahal by itself and the 
co-Sharers of the other kkatas would have 
n) right of pre-emption under par graphs 
I and 2 of secton 9 as regards property 
situated in one particular khata, It is 
admitted that the property in suit is 


SItaated in khata No. 2 while the 
appellants hold property in hata 
No. 8, 


The «ppellants’ learned Counsel Mr, 
Zahur Ahmad argued that where in a 
nahal there are several khatas a relation 
and a cosharer in the same hata in 
which the property in suit is situated 
will have preference over a relation and 
khata, bnt 
that where the competition is between 
co-sharers of Akaias other than the one 
in which the property in suit is situat- 
ed the co-sharer who is related to the 
vendor will have preference. He quoted 
the ruling reported as Mohammad Sarfaraz 
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Husain v. Mohammad Shahin Khan (1) in 
. Support, I am not called uponto discuss 
this interpretation on the provisions of 
section g of the Oudh Laws Act. The 
facts in the present case are that every 
khata is a distinct entity with li ability 
to pay rent s:parately, ‘The learned Coun- 
sel argued that all the under-proprictors 
of village Mowai are liable for the entire 
amount of rent payable by the villages, 
.. Whether this is so or not can be decided 
by this Court only on the papers aud 
evidence produced before it, There isthe 
; Sp-cific evidence of the Patwari that such 
is not the case, aud the copies of khewat, 
. Exhibits 4 and 5, do not prove otherwise. 
If every khata is distinct without any 


joint right or joint obligation with the’ 


other khata s every khita would be jn 
the position of a separate mahal and the 
co-shaters of every khata would be 
Separate and independent. Under these 
circumstances the appellants and the con- 
testing Iespondents are members of the 
village community so far as the right of 
pre-emption is concerned and among them 
no preference is given on account of rela- 
tionship. Both parties had an equal 
.Chance of pre-emptioning by the drawing 
of lots and the appellants were unlucky 
when lots were drawn in the Court of 
= Trial | | 

The appeal fails and I dismiss it with 
costs. 

Z2. K, 


Appeal dismissed, 
(1) 52 Ind. Cas. 69; 22 0. C. 97; 6 O. L» J. 420. 
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MADRAS HIGH COURT. 
REFERRED CAsE NO. 6 Of 1923. 
October 12, 1923, 
Present:—Sir Walter Salis Schwabe, Kr., 
Chief Justice, and Mr, Justice Waller. 
THE COMMISSIONER or INCOME-TAX 

MAD RAS—REFERRING OFFICER 
; — Pe us 
. . AR. AR, ARUNACHELLAM 
c CCRETTIAR—RESPONDEN'. . 
incoms Tax Ari (VI of 1922), s, IO-— A s$easee 


individual trade.’’ 


doing dual business— Adjustment of profits and 
losses, i 

Under the Income-Tax Act when a person carries 
on two different trades one individually and the 
other as a member of an unregistered firm, he is 
entitled ty set off the loss incurred by him in 
respect of the partnership trade against the profits 
wade by him in his individual trade. [p. 773, col. 1.) 

The word “any” -in the words "any business” in 
section loof the Act means not “each” but “each 
and every." [p. 773, col. 2.] _ 

Case stated under section 56 (2) of tke 
Income Tex Act, VI of 1922, for the decision 
of tbe High Court, the following question 
of law which has arisen in assessing the 
respondent herein, viz., M, Ar. Ar. Aruna- 
chellam Chettiar for the year 1922-1923. 

"When a person carries on two differ- 
ent trades one individually and the othcr 
as a member of an unregistered firm, is 
he entitledto set offthe loss incurred by 
him in respect of the partnership trace 
against tke profits made by him iù his 


The Government ‘Pleader (Mr. C. V. 
Ananthakrishna Aiyar) ior the Referring 
Officer, 

Messrs. A, Krishnaswamy Atyar and 
V. Rajagopala Aiyar, for the Respondent, 


JUDGMENT. 

Schwabe, C. J.— The question referred is, 
'" where a person carries on two different 
trades One individually and-the other as 
a member of an unregistered firm, is he 
entitled to set oft (that is, for income-tax 
purposes) the loss incurred by him in 
Tespact of the partuership trade against . 
the profits made by bim in his individuel 
trade ?"' 

The facts are that the assessee has an 
income from trade profitsin two distinct 
und separate businesses of his own and 
from other property, hes made losses in 
other businesses of his own, and also has 
incurred losses in two distinct businesses 
in which he is a partner and which busi- 
nesses ?re not 1egistered. l 

The question for decision is a difficult 
one, the difficulty arising from the word- 
ing of the Income Tax Act. If our decision 
is notin accotdance withthe real intention 
of the Legislature, it istor the Legislature 
to make that intention clear hereafter, 
The relevant sections for consideration 
are 6, Io and24, and the difficulty 1s to 
ascertain the proper interpretation of the 
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two latter. Section 6is merely a division 
into heads of different sources of income, 
one being  ''business," Concluding with 
a general head of  ''other sources”: 
Section Io defines and elaborates the pro- 
fits and gains covered by heading ‘‘ bus- 
iness ", The tax is payable by an assessee 
under the head ‘‘ business” in respect 
of the profits or gains of any business 
cərried on by him, "'Assessee' is defined 
in section 2 as “a person by whomincome- 
tax is payable.’ No mention is made in 
section ro of partnerships registered of 
unregistered, and, although it is the 
practice to assess firms’ as .such, I can 
find nothing to justify the argument that 
each partnerin a firm is not an assessee, 
for he is a person by whom the income- 
tax is payable, nor can I find anything 
to justify the argument that this assessee 


being a partner, is not a person 
carrying on the business in question. 
I am, therefore, prepared to hold 


that the present assessee is an assessee 


in respect of the profits and gains ‘of 


the business which he carried on in part- 
nership, 

The next question that arisesis, where 
an asseSsee, carries on two distinct busines- 
ses, is he entitled to set off the Joss on one 
against the profits of the other? The Crown 
has argued beforeusto the contrary, but 
itis to be observed that thisis not the 
view taken by the Comissicner. Iudeed, he 
states that such set-off has been allowed in 
respect of the separate businesses ot the 


assessee wlich hecarried on alone, namely, 


his moaey-ending business, eng his Bell 
mefalfactory, and it would from the 
reterence seem to le his view that, if the 
partnerships had been registered, such set- 
- off would be allowable also in respect of 
the losses of the partnership businesses. 
The Crown's argument is based on the 
words of section Io which refersto “the 
profits of any business” and would have 
us consirue ‘any’ as ‘each’ and rot as 
‘eachaud every.’ Counsel points to the 
English Income Tax Act which under 
Schedule D niakes chargeable to income- 
tax tbe profitsand gains fren: any trade, 
and then by special rule, namely, Rule 15 
of the rules applicable to cases I ond II 
(Case 1 being tax in. respect of trade) 
provides that the losses of one business 


can be set off against the profits of an- 
other. This re-enacts section, ior of the 
Income Tax Act of 1842, It is argued 
that, if such a section was necessary in 
England it follows that its omission here 
shows that it was not intended to allow 
such set-off here. I have already ponted 
out that it is not the view ofthe Com- 
missioner, and if it were the intention of 
the Statute it would indeed be anomalous; 
for by section 24 (1) set off is allowed 
between the different heads of income, so 
that. a trade loss can be set off against a 
professional gain or interest on securities, 
a privelege not allowed in Engisnd, while 
en adjustment of profit and loss between 
different businesses incurred by the same 
person would be allowable in England and 
not here, althoigh the arguments in favour 
of such allowance are at least as strong as 
those in favour of those governed by sec- 
tion 24. What is desired totax isa man’s 
total net income,and it would be most 
unjust to tex himona profit on one 
business when, in fact, owing 10 losses cn 
the other, he has a loss or even no income 
at all. Ido not beieve that this was the 
intention of the Act, and I doubt whether 
Rule 15 in the English Act was neces- 
sary, except to make clear the intention of 
the Legislature; and, in my judement, 
looking at the Indian Act, the words “any 
business” being open to either construction, 
I must take that construction which look- 
ing at the who'e Act, 1 think,'s the more 
rational and must construe “any” to mecn 
‘each and every’. It follows that an acsessee 
is entitled to set off profits in one Lusiness 
against losses in anot] er, And for this 
purpose I can find no distinction between 
what an assessee ea;nsalore and what 
he carns in purtretship. It is argued by 
the Commissioner that a  partiership is, 
forincome-tax purpos.s, an entity; but it 
is notan enlity known to the law; it is 
not a separste entity like a company 
limited by shares; its name is merely a 
coa venient method of describing its partners 
each of whom is jointly and severally 
liable for its debts, :nd, for income tax 
purposes, it js «a convenient body to 
assess, as the partners carry on (he trade 
together and keep books in which the 
pattuership transactions are entered, and 
earn together profits or make losses, It is 
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to be observed that, for this purpose no 
distinction can be made between  regis- 
tered and unregistered firms for 
whether a firm is a legal entity or 
not does not depend on registration. . 

It is then argued that section 24.shows 
an intention that such set.offis not to be 
allowed in the case of unregistered firms. 
But section 24 (1) is dealing with some- 
thing quite different namely, the allowance 
of set-oft between different heads men- 
tioned in section Gand not the silowance 
. Of set-off between different businesses 
coming underone head. Section 24 (2) 
again dealing with set-off betwecn different 
heads allows the partners of a registered 
firm, where that firm has made a loss 
under one head, and has not sufficient 
iucome under another head to avail them- 
selves of this set-off to use the loss set 
off against their own individual incomes 
arising under other heads, Whether this 
must be taken by implication to prevent 
such set-off in the case of partners of an 
. unregistered firm is a difficult question 
: which does not arise here, as the present 
assessee desires to set off his partnership 
loss against a loss of his own under the 
same head, that is, ‘business’ and not 


under a different head. I do not think: 


that we should be justified in inferring 
from this section the intention of the 
legislature to prevent any set-off by a 
partner of an unregistered firm against his 
own trade losses. 


It follows that the answer to the ques- 
tionisin the affirmative, The assessee is 
entitled to his costs, 


Waller,J.—1 agree and 1 have nothing 
to add. 


Question answered 
in the affirmative. 


V. N. V. 
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CALCUTTA HIGH COURT. 
APPEAL, FROM ORIGINAL, CIVIL JURISDICTION 
No. 96 OF 1922. 

August 24, 1922. 

Present;— Justice Sir Johu Woodroffe, KT., 
and Mr. Justice Svhrawardy. 
NIRODE NATH BANNERJEE AND 
ANOTHER—DEFENDANTS-—APPELLANTS 

Versus 
AMULLYA DHONE BANNERJEE AND 

ANOTHER——PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O. X X I, 
r. 89, applicability of—Partition suit— Arbitration 
aa on award—Execuiton sale, setting aside 
9j. . 
A suit for pariition was, with the conse1.t of the 
parties, referred to arbitration. The a:bitrators 
made an award by which they directed, inter alia, 
that a certain property should te sold by private 
treaty, and if not so sold within a year, by the 
Court, and that the sale-proceeds should be dis- 
posed of ina paiticnlar manner. The award was 
confirmed by a decree of the Court, andthe property 
was Sold by the Registrar thereof. "The defendant 
applied for the sale to te set aside on : is depo: it- 
ing a certain sum which the plaintiff had egreed to 
accept in full acquittance of ) is claim, «nd the 
question was, whethcr.r, £9 of O. XXI of the 
Civil Procedure Code appli: d to the case: 

Held, that the sale by the Regitrar wasa rale 
in execution of a decree, aud that the provisions 
of r. 89 of O. XXIof the Civil Proceiu:e Code were 
applicable to the case. [p.775, c1. 1 | | 

Appeal against the order of Mr. Justice 
Greaves, dated the 19th June 1922. 

Sir Binode Mitter and Mr. B. C. Ghose, 
for the Appellants. 

Messrs. N. N. Sarkar and S. M, Bose, 
for the Respondents. _ 

JUDGMENT. E 

Woodroffe, J.—The point before us is 
whether the application to set aside the 
sale falls within the terms of O. XXI, r. 60, 
Mr, Justice Greaves was of opinion that 
this was not a sale in execution of a 
decree because it was a sale by consent and 
the merefact that the Court wasinvited 
to carry out the sale did not make it 
a sale in execution .of a decree. The 
decision is, however, not soughtto be sup 
ported on this ground. As a matter of 
fact there could be no consent because 
infants were concerned in the orders of 
26th January r9r2 and 11th August 1020. 


“In the first mentioned order it is recited 


that the defendants did not appear either 
in persons or by Counsel and on the second 
occasion the attorney for the defendants 
stated that he had received no instructions 
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from his clients. Further, the award was 
not, in my opinion, by consent, ‘The 
award recited a consent to the sale of the 
dwelling-house which was one of the mo- 
tives or reasons actuating the arbitrators 
in making the award in the terms in which 
it was given, 

The objection before us is that there 
cannot be said to be a decree. holder and 
judgment-debtor within the meaning of the 
section and that the amount must be 
specified in the proclamation of sale as 
that for the recovery of which the sale 
was ordered. This, it is said, is not the 
case here, The ca:e of Virjibun Dass Moolji 
v. Bissesswar Lal (1) supports, it is claim- 
ed, the appellants so far as itgoes, That 
is true so far as it holds that a decree 
is execut d where the order for sale is 
contained in the ‘udgment itself where 
there is no attachment as also that r. 89 
applies ina case where there has been no 
proclamation of sale but a notification at 
a Registrar's sale, There is here a decree 
and in a partition suit after decree all 
shire holders are decree-holders and judg- 
ment debtors as against one another. It 
must, I think, be taken that the sale was 
ordered for the recovery of the sums pay- 
able by the award to the plaintiff end the 
making over to each of the parties of their 
share of the sale proceeds in terms of the 
award, It is conceded that the section 
would apply in the case ofa sale in exe- 
cutiou of a partition decree awarding com- 
pensation to one sharer and enforcing pay- 
ment of such compensation against the 
share of another sharer. Does it then 
make any difference that in the present 
case that the money payable to the plaint- 
iff is to come out of the whole estate in 
which both the plaintiff and the Defend- 
ants are interested, I think not, and that 
we ought not to take a narrow view of 
the section. Though the plaintiff's money 
is to be recoyered*from the total sale- 
preceeds in which he has a share, in 
substance the transaction is one in which 
the plaintiff’s rights under the award are 
enforced—for execution means that, I 
am of opinion then that O, XXI, r. 89 
applies to the present case, 

But then the objection is taken that if 
that be so, an application under this section 


(1) 60 Ind. Cas, 406; 48 C. 69: 24 C, W, N.1032; 
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is only maintainable on the applicant first 
depositing in Court the amount payable 
to the purchaser, The facts upon this point 
are contested and have not been dealt 
with in the judgment under appeal, pos- 
sibly because having regard to the view 
that the learned Judge took of the law, 
viz. that the section was not applicable 
it was not necessary to decide whether its 
conditions had been carried out. 

Therefore, the case must be remanded 
for the- determination of the issue whether 
the provisions of O, XXI,r. 89 as regards 
the deposit of the money payable to the 
purchaser have been complied with. 

As the appellant has succeeded on the 
question whether the Order and rule were 
or were not applicable, I think, he is en- 
titled to costs of this &ppe:l. As regards 
the costs in the Original Court I think 
thet the order which we should make is 
thit they do follow the result of the 
herr-ng on remand, 

Suhrawardy, J.—I should like to procced 
on the facts of this particular case for 
it is conceivable that there may be a 
sale by or throngh the agency of Court to 
which the provisions of r, 89, O. XXI, 
Civil Procedure Code may not apply. In 
this case the facts are tlat in 19c9 the 
plaintiff brought a sui for partition which 
was with the consent of the jgrties re- 
ferred to arbitration, The arbitrators 
made an award in 1012 by which they 
directed, mir celta, that the family dwel- 
ling-house of parties, premises No. 127 
Boitakhana Road, stould be suld by 
private treaty, and if not sold privately 
within a year, by the Court and that 
Ont o° the sale-proceecs a sum of Rs 100 
wes to be paid to plaintiff for his share 
in the moveables and Rs, 200 by way 
of mesne ptofits and the balance should 
be divided into four parts one of which 
should go to the plaintiff ard the re- 
indinirg three to the defer dants-aprel- 
lants. ‘That aw?rd was coifirned by a 
decree of the Court, dated the 26th 
Jinuary 1912. In 1920, the plaintiff 
took cut a masters stmmons ard an 
order was passed by Greaves, J., in the 
following terms :— 

"It is ordered that the premises No. 127; 
Boitakhana Road be sold by the Register 
of this Court by public auction to the 
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best purchaser or purchasers that can 
be got far the same end the money to 
arise by such sale be paid to the said 
Registrar. And it isfurther ordered that 
the s2id Registrar do after deducting 
from the said sale-proceeds his own com- 
mission, pay the balance to the Con- 
troller of Currency for the time being 
ofthe Government of India and the 
Secretary and Treasurer for the time be- 
ing ofthe Bank of Bengal with the privity 
of the Accountant-General of this Coutt 
to be-by them placed to the credit of this 
suit subject to the further order of this 
Court.” 

The property was accotdingly sold by 
the Registrar and knocked down to the 
respondent Hem Chandra Mullick. Sub- 
sequently, and within the statutory period, 
the appellants applied to have the sale 
set aside on their depositing a ceitain 
sum which the plaintiff had agreed to take 
in full acquittance of his claim. ‘That 
application was made under r. 89 of 
O. XXI, Civil Procedure Code. The 
learned Judge from whose judgment this 
apneal is made was of opinion that as 
the sale was. “by consent’’ or “which had 
been agreed to by the consent of the 
patties,’ r. &9 did not apply. That 
point of view has not been placed 
befafe us by the learned Counsel for 
the respondent and for obvious reasomns.: 

The only ground on which the order of 
the lower Court is defended is that the 
gale’ was not held “in execution of a 
decree’’-and hence rule 89is not appl’cable, 
and I piopose to examine that question on 
the facts of this case ag above set forth 
and which ate not disputed. 

The decree passed by Tletcher, J., on 
26th January 1912 is described as a 
decree in Suit No. 183 of 1909 and I am 
of opinion that it is a decree of Court 
for all intents and purposes giving effect 
to the award of the arbitrators and it is 
the final decree in.the suit. It was on 
the application of one of the parties that 
this decree was enforced or in other 
words executed, If this view is correct, 
it follows that r. 89, O. XXI, is appli- 
eable to this case. But it is argued that 
as the execution is not sought on the 
forms prescribed by the Civil Procedure 
Code, Oras there was no sale-proclama- 


1 


tion with reference to whieh the amount 
to be deposited is to be calculated it 
was not a scle under the Code. Apart 
from the authority re erred to by my 
learned brother, it seers to me tkat 
any defect or irregularity in th: gro- 
cedure or the act of the Court in not 
issuing pioper processes should to des- 
troy the tight of any paity to adopt 
any of the courses provided by the Civil 
Procedure Code for setting aside a sale 
held by Court. To hold otherwise would 
be to defeat the right of a party to 
set aside a sale even on the ground of 
fraud or irregularity by omitting to ob- 
serve the procedure laid down by the 
Code. The crux of the matter is whe- 
ther the property is sold in execution 
of a decree. From the statement of 
facts as above, I have no doubt that 
the propetty was sold “in execution of 
a decree" and that r. 89, O. XXI is 
applicable. The result is trat the order 
of the learned Judge so far as it holds 
that the appellants are not entitled to 
apply under r. 89, O. XXI, Civil Pro- 
cedure Code, for setting aside the sale 
must, therefore, be set aside. 

I agree with my learned brother in his 
reusonings and conclusions and in the order 
he has proposed to pass remanding the 
case and as to costs. 


Case remanded. 


OUDH JUDICIAL COMMISSIONER'S 


COURT 
EEX ECUTION CF DECREE APPEAI, No. 32 
OF 1922. 


November 9, 1922. 

Present :—Mr, Kanhaiya Lal, J.C. 
JHANDA SINGH—DecREE-HOLDER— 
OPPOSITE PARTY—-APPELLANT 
versus 
MUHAMMAD ANWAR KHAN— 
JU»cuENTI-DEBTOR—ÀAÀPPLICANT—— 
RESPONDENT. 

Specific Relief Act (I of 1877), s. 41—Consiresc- 
Hon of decree— Reciprocal velkefs—Execution of 
decree—Propriety of deoves, whether ean be ques- 
Honed, 
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The decree passed in a suit for cancellation of a 
bond provided as follows:——‘‘that the plaintiff’s 
claim, be and is hereby decreed for cancellation of 
th: bond in suit but the defendant shall have 
the right to recover Rs, 500 from the plaintiff's 
property; 

Held, (1) that th: decree awarded reciprocal 
reliefs in terms of section 41 ofthe, Specific Relief 
Act and while the plaintiff was awarded a decree 
for cancellation of the bond in suit the defendant 
was given the right to recover Rs. 500 ftom the 
plaintiff 5 property; 

(2) that there was nothing in the decree to indi- 
cate that the intention was to relegate the defend- 
ant toaseparate suit and the decree was virtually 
a decree awarding Rs..500 to the defendant to be 
recovered from the plaintiff's property, which was 
ca pable of execution. 

The propriety of a decree cannot be questioned 
im execution. 

Appeal against an order of the Sub- 
Judge, Lucknow, dated the 26th July 1922. 

Mr. Ram Bharoselal, Hakim Uddin and 
Raj Narain Shukla, for the Appellant, 

Messrs, Bisheshay Nath Srivastava and 


Niamat Ullah, for the Respondent. 


JUDGMENT.—The question for consi- 
deration in this caseis whether the defend- 
ant was granted a relief capable of 
execution by the decree given to the 
plaintiff for the cancellation of the 
boni exeeuted by him in favour of the 
former. The decree provided “that 
the plainti!’s claim be and is hereby 
decreed fot cancellition of the bond in 
suit but th» defendant shall have the 
right torecover Rs, 500 from the plaintiff's 
property,” The decree clearly awardcd 
reciprocal relisfsin terms of section 41 of 
the Soeciie Relief Act, to whicha refer- 
eice is mada in the judgment of this 
Court by which that decree was affirmed, 
The ciuzellation was not, however, subiect 
to the pay-nent of the aforesaid money. 
While the plaintiff was awarded a decree 
for cancellition of the bond in suits the 
defendant was given the right to recover 
Rs. 5,90 by way of compensation from 
the pleintiff’s property. The Courtbelow 
treated the latter portion of the decree 
asa declaratory decree incapable of exe- 
cution but there is nothing in the decree 
to indicate thit the intention was to 
relegate the defendant to a separate 
sulit, 

The propriety of the decree cannot be 
questioned in execution, The decree is 
virtually a decree awarding Rs, 500 to the 


defendant to be recovered from the pro- 
perty of the plaintiff. 

The appeal is, therefore, allowed and the 
order of the Court below set aside with 
a direction that the application for execu- 
tion filed by the defendant should be 
restored to its original number and pro- 
ceeded within accordance with law. The 
costs of this appeal will be charged 
against the respondent who will bear his 
own costs of this app:al. 


Appeal allowed, 
Z, X, 


MADRAS HIGH COURT. 
CIVIL, APPEAL No. 282 OF 1920. 
October 10, 1923. 
Preseni:— Mr. Justice Phillips ang 
Mr. Justice Venkatasubla Rao. 
PIR PACHA SAHEB AND ANOTHER® 
PLAINTIFFS — A PPELLANTS 
versus 
MOHAMMAD RUHIMUDDIN SAHIB 
AND OTRERS—-DEFENDANTS— 
RESPONDENTS. 
Inam Repgister—Ttile-deed—-Grant of inam— 
Devadayam—‘'For the suppert of the mosque” — 


“Public endowment. 


An inam statement is only a statement made by 
a patty to the tnam inquiry and is merely an as- 
sertion of his alleged title before a Tribunal which 
has to decideit, But the Inam Register embodies 
the result of the finding of the Inam Commissioner 
based partly on the statements put in by the 
patties and partly on other evidence and is 
entitled to greater impottance: [p. 778, col. x.) 

Where the Inam Register described an inam 
as Devadayam and the purpose of the inam 
grant was given as for the support of the mosque 
and there was no other document of title: 

Held,that prima facie, the endowment was a 
public endowment for the mosque. [p. 778, col. s] 

Muhammad Jafar v. Muhammad Ibrahim, 24 
M. 243, referred to. 

Appeal against a decree of the Court 
of the Additional Subordinate Judge, 
Ellore, in Original Suit No. 41 of Iorg 
(Ori iioi Suit No. 45 of 1918, Subordi- 
nate Judge's Court, Ellore), 

Mr. V. Suryanarayana, for the Appellant, 

Messrs. T. S, Raghunatha Rao and T. 8. 
Srinivasa Rao, for the Respondents. 
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JUDGMENT.—The plaintiffs ay peal 
against the decree dismissing their suit for 
framing a scheme for a Mosque in Palacole 
and for the removal of the defendants 
from their trusteeship. At first a decree 
was giveninfavour of the plaintiffs owing 
to the failure of the defendants to prosecute 
their defe;ce, but subsequently this order 
was set aside as being an ex parte decree 
and now the Subotdinate Jucge has 
dismisse] the plaintiffs’ suit. 

An objection has been taken by the ap- 
pellants that the Subordinate Judge hed no 
jur.sdict‘on to revise his original order ana 
that on that ground the. appeal should be 
allowej. We have, however, heard the 
appeal on its merits and as we are in favour 
of the appellants’ content:oa on the merits, 
itis unnecessary to decide the other point. 

The earliest evidence in regard.to the 
mosque is the prozeeding before the Inam 
Commissioner, We have the inam statement 
put in by defeadants’ ancestor Exhibit VI, 
and the Inam Register, Exhibit A. Tke 
learned Subord n te Judge appears to have 
considere] that the st:tement was, if any 
th'ng, of moreimportoncethan the register 
and therefore, has not considered that 
the recita's in the register are as important 
as they really are because he says that 
they must beexplained by the entries in 
the ina? statement. It has, however, to 
be remembered that an ium statement is 


on y a statement made by a party to the 


eiquiry and is merely an assertion of 
his alleged title before a Tribunal which J.as 
to decide it, The Inan Register embodies 
the result of the finding of the Jnam 
Commissioner based partly 0o; the state. 
ments putin by tbe parties and partly 
on other evidence and, as apzears from 
Exhibit A in this case, the other evidence 
consisted of documen:s going back to 
18612. There is practically no other docu- 

ent of title in this case anl we must 
look to this Inam register to see what 
the facts are. Jt is contended for the 
defendants that there is no mosque at all 
in Palacole but only a Peerlapania and 
that this Peerlapanja has been loosely 
called Peerla Mu;jid and that is the rea. 
son why we find the word mosque used 
with reference to the plaiut institution, 
This theory has been accepted by the learned 
subordinate Judge and he has held, thit 
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there is no nosque but only this Peerla- 
Panja which apparently he considers to be 
a private institution, If we look at Exhitit 
A, we find in the first p'ace, that the 
inam is described as “Devadayam’’ and 
there is the authority of this Court 
in Muhammad Jajar v. Muhammad 
Ibrahim (x), that the word Devadayam 
implies a public endowment ; and 
whether this is . correct or not, there 
the word 
Devadayam isa very . strong piece of 
evidence in favour of' holding that the 
suit endowment is a public endowment. 
There is nothing to contradict tiis evi- 
cence. The defendants have not even 
produced the tam title deed and in 
1859 they alleged that their saunad Lad 
been lost in a Cyclone. We start then 
with the assumption that it is an inam 
granted for a public charity. The’ pur- 
pose is given as “for the support of tke 
mosque." There is no question here of © 
the meaniug of the word Maseethu which 
appears to be a Telugu form of the 
Hindustani .Masjid. The Inam Register 
i» in English and it may fairly be taken 
that when the word "Mosque'' is written 
the word mosque is intended and not the 
word ''$a"ja'' as is suggested for the 
defendants. Hven in the defendants’ inam 
statement there is no mention of panja, 
but in the first column he uses the word 
Maseethu; Le does mot even use the 
worás which we find iu later documents 
Peerla Mas du, although he says that the 
purpose for the grant was for holding 
“Pecrla Usavim and other things.’ This 
statement possibly explains the introdu- 
tion of the subsequent word Peerla 
Maseelliu which seems from the evidence 
to be a contradiction in terms, for it is 
admitted that the Peeilu are never kept 
in a Masjid. Then we have also a report 
of the Tahsildar, Exhibit XIII, and this 
is a repottin reference to aclaim by the 
de'endant to a portion of the site sur- 
rouucing the plaint tnst:tution. It isa 
report of a Muhammacen Tahsildar and 
he also uses the word “Mosyue’’ to qe- 
scribe the owner of the site. He does 
mention the words ''Peerla Mollaiu’’ in 
his report, but that is clearly a quotation 
from the house-tax register. In view of. 
(1) 24 M. 243. 
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this evidence and the fact that there is 
no documentary evidence at all to show 
that the institution was a panja, we 
think that it must be deemed to be 
a mosque as is distinctly recited in 
the Inam Register. The subsequent con- 
fusion in the language, chiefly used by 
Hindus, when it was called Peerla 
Maseeiht may be due to the fact that 
rot only was there a mosque but also 
that a Peerla Utsevam was performed in 
the same compound and when as is 
alleged by the plaintiffs the mosque 
became demolished the idea of the Feerla 
remained more strongly in the minds of 
the neighbours. Otherwise, it is difficult 
to account for this curious term. The 
oral evidenee cannot be seid to Le very 
sutisiactory on cither side, but there is 
one poist which is in favour of the 
pla ntiffs and that is that they have 
examined srveral Muhammadan witnesses 
living at Palacole who suppo:t their case 
that there used to be a mosque in the 
suit compound, ti.t it has been now 
dem lished and that there is only a 
panja or Muaavarkhana existing. There 
are three Muhammadans examii.ed on the 
defen ants’ side but none of them resides 
in Palacole ani it is not very easy to 
believe their statements when they say 
that they know all the details about the 
Palacole village in which they do ''ot 
seem to have spent very much time. 
The other witnesses are Hindus, mosily 
of the Telugu caste, and it is suggestcd 
for the plaiatifis that they are cll con- 
nected with a certain centleman cf tbeii 
caste named Annamalaswami who certain- 
ly: took a considerable interest in the 
hearing Of this case. Whether that is or 
is not the reason for their giving evidence 
itis clear from a perusal of their deposi- 
tions that mot very much weght c n be 
attached to evidence tuat a mosque 
never existed inf  P«lacole. Relying 
on the oral evidence for tke plaintiffs 
in support of their case and the 
Inam Register we come to the con- 
clusion that the originel endowment was 
undoubtedly made for the mosque, That 
being so, the defendants have no bene- 
ficial interest in the imam unless they 
can prove the same andthat they have 
entirely failed to do, The only - docu- 


ment they have produced is a parti- 
tion deed under which they divided 
their other property end agreed thet out 
of the proceeds of the suit inam Rs. 50 
should be set aside for the Peerla Utsavam 
and that the balance ef the income should 
be divided «nntally amon:st themselves, 
hs is, no doubt, a claim to a bene 
ficial interest, but it is nut suppcitcd by 
any title-deed or any other evidcnce 
‘of any ‘weight, 


As the defendants have not applied 
the inam in ihe proper manter and 
have denied the title of the mosque to 
the inam, it is imposible to allow them 
to continue to manage in the same way 
as before and it will be necessary to 
frame a scheme for the man:.genent of 
the trust. Although the endowm:;1 is 
undoubtedly m.de io the mos-ue, the 
claim pst forward by the defendants’ 
ancesf.r in 1859 and si bscquent events 
show that it is quite possible that the 
institution also incuded the  Peerla- 
panja, whch admittedly has been in 
existence for a con iderable time fast 
andis alkged by the def ndants 10 
have been in existimce e.en prior to 
the inam enqviry, Therefore, in frami- 
ing the scheme it will be mreess-ry 
to pro.ide also fcr the upkeep of this 
panja cut of the incume of tke imm. 

As regards the item of 25 cenis of 
site near the mosque, it was held after 
an euquiry in 1905 that this piece of 
land belon cd tothe defendants and not 
to the mosque. There is realy no evi- 
dence for the plaintiffs to show that this 
decision is wrong, end as the defend- 
dants have been in possession of it for 
over twelve years be'ore suit, we are 
not prepared to dsturb that possession 
now, 


As r-gards the scheme the :arties 
will be zsked to submit a scheme ang 
o.e of tie condi'ions ‘will that there 
chill be three trustees one of whem s: «1 
be a mem'^er of the defendants’ | mily 


and the other two cprointed by the 
Subordinate- Judge’s Court. The case 


will Le adjovined for. a week in order 
to have the scheme submitted for 
orders. 


780 
MOTI RAM V. XANAYA MAL. 


‘ JUDGMENT.—A Scheme has now been 
submitted which, with slight modifications, 
we have accepted, In allowance of the 
appeal there will, therefore, be a decree in 
favour of plaintiffs for the recovery of 


possession of the suit lands, except the 25. 


centsreferred to, for the removal of defend - 
antstrom trusteeship and for framing of a 
scheme as already approved. | 

Plaintiffs will get their costs in both 
Courts out o? the estate, and defendants 
will bear their own costs. 


V.N. Ve o Appeal allowed. 


LAHORE HIGH COURT, 
SECOND CIVIL APPEAL No, 1226 
OF 1916. 
March 2, 1920. 
Preseni;—Mr. Justice Le-Rossignol and 
Mr. Justice Broadway. - 
MOTI RAM—DEFÉNDANT— 
APPELLANT 
: ver SUS 
KANHYA MAIL AND OTHERS— 
PLAINTIFFS —RESPONDENTS. 
partition suit— Property. situate outside British 
India—Courl, whether can take property into 


account. i 
In a suitfor parliiion of joint property the 


Court cannot take into consideration joint pro- 
perty. belonging to the parti:s which is situate 


outside British India. l l 
Panchanun Mullick v. Shib Chunder Mullick, 


14 C, 835; 7 Ind, Dec, (x. s.) 552, relied on. 

Second appeal from a decree of the 
District Judge, Ferozepore, dated the 17th 
January 1916, affirming thet of the Sub- 
ordinate Judge, First (Class, Ferozepore, 
dated the 30th January 1914. 

Lala Moti Sagar, R. S., ior the Appel- 
ant, 
‘Pandit Sheo Narain, R. B., for the 
Plaintifis Respondents. 

JUDGMENT.—The facts of the case 
giving rise to this second appeal are given 
in detail in the judgments of the Courts 


INDIAN CASES, | 


[7923 


below and need not be recapitulated here. 
Khazana (?) Mal and Ratti Mal plaintiffs’ 
sued for possession of certain joint pro- 
perty, possession which clearly involved 
partition. The property in suit was situ- 
ated in British territory. Moti . Ram, 
one of the defendants, pleaded, jnter alia, 
that as there was other property, in the 
possession of the plaintiffs, which was joint 
and which was situated in the Patiala 
territory, a suit for partial partition was 


" not maintainable. The Courts below hav- 


ing held that the property iu suit was 
joint and that the suit as laid wes com- 
petent, granted the plaintiffs a decree as 
prayed, 

Moti Ram has preferred this second 
appeal through Rai Sahib Moti Sagar, and 
the only point for determination is whether 
the Courts below are tight in holding that 
hesuit was competent without bringing 
the Patiala landsinto partilion or taking 
the said lands into consideration. Ad- 
mittedly the lands in Patiala, though in 
possession of the plaintiffs-respondents, 
are joint. Mr, Moti Sagar contended that 
although the British Courts had no juris- 
diction to direct the partition of the Jands 
situated in the Petiala State, nevertheless 
the fact that the plaintifis were in actual 
possession of those lands skould have been 
taken into consideration or into cccount in 
allotting the shares. Mr. Skeo Narain {or 
the respondents referred io Punchaniun 
Mullick v, Shib Chunder Mullick- (1) in 
which the Calcutta High Court, on its 
Original Side, held thatin a suit for patti. 
tion of land it eculd deat with so much 
of the land 3s was within its jurisdiction’ 
although ‘other joint lands existed wkich 
were outside that High Court's jurisdiction, 
We- ere in accord with the 1iinciples 
enunciated therein and are unable to see 
that the Courts below were entitled to 
take into consideration or into account the 
joint lands in Patiela. In eur opinion, the 
view taken by the Coufts below is correct, 
and we accordingly dismiss thisapreel with 


costs, 
; PAppeal dismissed, 


Ż. K, 
(1) 14 C, 835; 7 Ind, Dec, (N. -3,) 552i 


Vel. 77] 


INDIAN CASES. 


581 


KANDASWAMY GOUNDAN v0, SUBBAI GOUNDAN. 


MADRAS HIGH COURT. 
Civil REVISION PETITION No. 822 OF 1922. 
December 6, 1923. 
Present; —Mr, Justice Krishnan. 
KANDASWAMY GOUNDAN AND 
A NOT HER— DEFENDANTS—-PETITIONERS 
YENSUS 
SUBBAI GOUNDAN AND ANOTHER— 
PLAINTIFFS—RESPONLENTS. 
.. Cown- Fees Act ( V 1 1 of 1870), s. 7 (v) (a), (d)— 
Suit by ryot against anothey ryot for possession 
of land, valuation of—Court-fee  payable— 
Procedwre—Civil Procedure Code (Act V of 
1908) O. VII, x. io—Order directing return of 
plaint when to be made. 

Sub-clause (a) of clause (v) of section 7 of the 
Court-Fees Act applies only to a suit for a definite 
fractional share of an estate and not to a suit 
for a piece of land which forms a plot defined 
by ide and bounds and is included in an 
estate. [p. 782, col. 2.] 

A suit by one ryot against another sot for 
possessiou of a plot of land forming part of a 
Zemindari estate is governed by sub-clause (d) 
of clause (v) of section 7 of the Court-Fees Act. 
[p. 782, vol. 2.1 

A Paimaish Register is not the Coliector's 
Register referred to in sub-clause (a) of clause (v) 
of section 7 of the Court-Fees Act. [p. 782, col.2] 

_ Godavarihy Sundarammav.G od ag artky M angamma, 
47 Ind. Cas. 543; B l. W. 88; 34 M: L. J: 558, 
Chandan v. Bishen Singh, 11 Ind. Cas. 816; 33 
A: 630; 8 A. L. J. 798, followed. 

Where a Court finds that a suit valued under 
clause (a) falls under clause (d) of section 7 (v) of 
the Court-Fees Act, it should call upon the plaint- 
iff to state what the market value of the land 
is and after determining the market value should 
direct the plaintiff to pay the proper Court-fee 
on that valuation, and if he fails to make the 
payment within the time fixed, the Court must 
reject the plaint but if he makes the payment 
and if it isfoundthat the valuation of the suit 
goes beyond the Court’s jurisdiction, the Court 
‘should return the plaint for presentation to the 
proper Court. [p. 782, col. 2.] 


. Petition under section 115 of Act V of 
1908 and section 107 of the Government of 
India Act, praying the High Court to 


revise an order of the District Coutt, 
Coimbatore, in Civil Miscellaneous 
Appeal No. 34 of 1922, preferred 


against an order of the Court of the 
Additional District Munsif, Coimbe torte, 
dated the 30th March 1922, in Originel Suit 
No.13 of ro2z (Original Suit No. 709 of 
1941, Principal District Munsi's Court, 
"Coimbatore.) 

Mr. S. Subramania Aiyar, for the Peti- 
tioner.— This arises out of a suit for the 
recovery of a specific piece of land 
within a permanently settled Zemsudard 


. Court, 


in the Coimbatore District, Objection 
was taken by my client, the defendant, 
that the suit had not been properly valued 
for purposes of Court-fees, 

The Court of first instance decided that 
the suit fell under section 7 (v) (d) of 
the Court-Fees Act and the plaintif not 
having peid the Court-fee on the market 
value of theland theplaint was ordered to 
be returned for presentation to the proper 
On appeal by the plaintifs, the 
District Judge held wrongly that the suit 
fell under clause (@) of section 7 (V) and 
that, therefore, it was properly valued. 
He remanded the suit for disposal on 
the other issues, Against that order I 
come up in revision, 

The land sued for is, of course, definite 
in extent and covered by a patteh issued 
by tle Collector, But that does not 
satisfy the requirements of the section, 
The words ‘‘definiie share” indicate a 
fractional share in the whole estate and 
not a share in the estate defined by 
boundaries. See Godavarthy Sundaramma 
v. Golavarihy Mangamma (1) followed in 
Second Appeal No. 886 of 1917, and Second 
Appeal No. 711 of 1915 by this Court, 
The lower Appellate Court was wrong 
in construing the words in section 7 
(v) (a). Not one of the conditions men- 
tioned there is satisfied. The land here 
though it bears a separate assessment in 
the paiteh, is not “separately assessed 
in the Collector's register" within the 
meaning of the section. The Paimaish 
Register is not the Collector’s Register 
for purposes of section 7 (v) (a). The 
order of the First Court ought to be up- 
held. 

Mr. C. S. Venkatachariar, for the Re- 
spondents.—There is no need to give the 
words ‘definite share” in the section 
the meaning of a definite fractional share 


‘of the whole estate, The whole area being 


known and the area of the piece also 
being known, we can infact arrive at the 
“definite fraction’’ by arithmetical com- 
putation. There is no force in the 
meaning given. 

In any case the order of the First Court 
returning the plaint for presentation to 
the proper Court is wrong. The defend- 

i» 47 Ind. Cas. 5431 8 Le W. 88; 34. M. IJ; 
359. 
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ants in the written statement only con- 
tended that the case feil under clause (c) 
of section 7 (v), No valuation was arrived 
at d finitely. Tha prover procedure is to 
take evidence if any, on tye valuat on, fix 
it, call the plaintiff to pay the add- 
tional fee if any, within a time and after 
that da'e pass proper orders. 

Mr. S. Subramania Iycr, in reply.— 
The argument of the other side on the 
construction of section 7 (v) (a) have been 
answered in Godavarthy Sundaramma vV. 
Godavarthy Mangamma (x). 

JUDGMENT.—The question that has been 
raised in this civil revision petition is 
one of jutisdiction. The suit is brought 
for possession of a plot of land which 
forms part of a zem ndari estate, by one 
ryot against another and the question 
which arose and which was tried as a 
preliminary point by the First Court was 
‘Is the suit properly valued for purposes 
of Court-fee and jurisdiction.’ The District 
Munsif held that section 7 (v) (4) of the 
Court-Fees Act applied, as the land form- 
ed part of ane:tate paying revenue to 
Government but was nota definite share 
of such an estate and was not separately 
assessed as mentioned in clauses (a) to 
(0), and that, there ore, Court-fee should 
be paid on the market value of t^e land. 
“But, without fixing the market value, 
he directed the plaint to be amended 
and tht ad velorem Court-fee to be paid on 
such value. That order was not obeyed 
and, instead of rejecting the plaint, what 
he did was this. He considered that the 
market value of the land plus the value 
of the other reliefs claimed made the 
subject matter of the suit exceed his 
jurisdiction and directed the return of 
the plaint to be presented to the proper 
Court. On appeal, the District Judge 
held that the suit fell within clause 7 
(v) (a) of the Court-Fees Act as the land 
was in his opinion a definite share of an 
estate paying annual revenue to Govern- 
ment under clause (4). 


The construction of section clauses (v) 
(a) to (d) has been the subject of con- 
sideration both in this Court and in the 
Allahabad High Court, In Godevarthy Sun- 
diramma v. Godavarthy Mangamma (1) it 
was held that sub-clause (a) referred ouly 


to a definite fractional share of an estate and 
not to any piece of land which formed a 
plot cefned by metes and bounds includ- 
ed in a estate n other words that the 
cla se would apply only when the tu t -as 
fur ahal, one third or any otuer ircctioncl 
s.are 0. tie «entire estate. That view 
was followed in two unreported cases of 
this Court, Second Appeals Nos. 886 of 
1917 and 7II of 1915 and also in Chandan 
v. Bishen Singh (2). It seems to me 
that that view is correct and Irespectíully 
follow it. If that's correct, this suit should 
have been valued under sub-tlause (d) end 
not under sub clause (a) of section 7 of 
the Court-Fees Act. It is clearly excluded 
from the second part of sub-claus: (4) 
because it is not recorded in the Collector's 
Register as sepatately assessed with annual 
revenue, the Puimaish Register beirg not 
such a register as the Collector's re- 
gister relerred to. In these circumstances 
the suit should have been valued, as held 
by the District Munsif under sub-clause 
(d) of 7 (v) of the Court Fees Act, 

But the District Muusif should not have 
returned the plaiot to be presented to the 
proper Coutt at the stage hedid as that was 
nota properorder there, He should have 
first called upon the plaintiff to state 
what the market value o the land was 
and after t:king evidence as to that value, 
if disputed, which may be <¢dduced on 
either side, he should have himselt deter min- 
ed what the market value was, and then 
he should have called upon the plaintif 
to pay the proper Court-lee on that valua- 
tion, giving him areasonable time to make 
the payment, and, if he then failed to 
make the paynicnt, he should have re- 
jected the plaint but if he made the pay- 
ment and ifit was found that the valua- 
tion of the suit went beyond his ju tisdic- 
tion, then returned the plaint for presen- 
tation to the proper Court. The Munsif 
wasnot justified in returning a plaint which 
was not properly stafhped, 

I must, therefore, set aside the orders of 
both the lower Courts and remend the 
case to the Court of first instance direct 
that Court to decide what the market 


(2) rtr Ind. Cas. 816; 33 A. 630; 8 A, Le Je 
798. 


Vol. 27] 


INDIAN CASES, 


783 


BHUPENDRA NATH MUKHERJEE U, MONOHAR MUKHERJEE. 


value of the land is and then dispose 
of the case in the light of the observa- 
tions above made. 

As regar.ts costs, if the D'strict Munsif 
rejects the plaint or fiids fin.ly that 
he has no jurisdiction to try the suit, 
the petitioner will ha ve his costs o: this 
revision petition and cf the appes1in the 
lower Courtaud the costs before the L'istrict 
Munsif will be disposed of by the District 
Munsif himself, If, on the other hand, 
the District Munsif finds that he has juris- 
diction to try the suit and tries it, all 
costs here and below will abide and 
follow the final result of the suit, 


Order sel asias. 


e 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER NO. 305 
OF 1923. 

August 29, 1923. 

Present ?— Justice Sir Asutosh 
Mookerjee, KT., and Mr, justice 

.. Chotzner. 
BHUPENDRA NATH MUKHERJEE— 
PLAINTIEF— APPELLANT 
VeETSUS 
MONOHAR MUKHERJEE— 

l DEFENDANT-—-RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XL, 
p. 1— Receiver, appoiniment or removal of—Dis- 
cretion, mode of erercising—"' Just and conyenient,”’ 
meaning of— Recelyer, who should be appointed, 

The appointment aswell as the removal of a 
Receiver is a matter which restsin the sound dis- 
cretion of the Court. In exercising its discretion, 
the Court should proceed with caution and be 
governed by a view of the whole circumstances of 
the case, A Receiver should not be appointed in 
supersession of a bona fide possessor of the 
property in controver8y, unless there is some sub- 
stantial ground forinterference. [p. 785, cols. 1 & 2.] 

The words “just and con venient" in O. XL, r. 1 
oi the Civil Procedure Code, mean that the Court 
should appoint 4 Receiver for the protection of the 
property or the prevention of injury accordiug to 
egal principles, and not that the Court can 
make such appointment because it thinks 
convenient to do so. They confer no arbitrary 
and  non-rezulated discretion on the Court. 
[p. 785, col. 3.] 


‘The Receiver appointed in an action should as 
a general rule be a person wholly disinterested in 
the subject-matter. But it is competent to the 
Court upon the consent of the parties, avd in a 
proper case, without such consent, to appoint as 
Receiver a person who is mixed up in the subject- 
matter of the liti,ation if it is satishea that the 
appoimment will be a.tended with benefit to the 
estate, [p. 789, col.2.] : 

Appeal against the order ot the Sub: 
Judge, Hoogly, dated the 15th August 
1923, 

Babus Dwarkanath Chakraberiy, Narendra 
Kumar Bose, Haradhan Chaiterjee and Rama 
Prosad Mukherjee, for the Appellant. 

Babus Sarat Chandra Roy Chowdhury and 
Hiralal Chakrataity, for the Respondent. 

JUDGMENT.—‘This is an appeal under 
O. XLII, r, 1 cl, (s) from an order reject- 
ing an application fur the app o.ntu-ent cf a 
Receiver under O, XL, 1.1, Civil Procedure 
Code in a suit for coastruction of a Will 10r 
establishment of title to shebiilship of a 
debullur estate and for incidental relleis. 

The history of this endowment is set 
out in the judgment o: this Court in 
Manohar Mookerjee v. Raja Peary Mohan 
Mookerjce (1), which was confirmed on 
appeal by the Judicial Committee [Peary 
Mohan Mukerji v. Monchar Mukerji 
(2).) It is suficient to state that the 
eadowment was created by J«agomohan 
Mukherjee, the common ancestor of the 
parties to this suit, who made a testa- 
mentary disposition of his properties on 
the uth September i840, A suit was 
instituted by the first defendant Monohat 
‘Mukherjee for construction of the Will, 
for the administration of the trust created 
thereby, for the removal of Raja [Peary 
Mohon Mukherjee from the shebatiship, 
for the oppointment of a new shebait Or a 
Receiver, and other incidental declara- 
tions. The suit was dismissed by the 
Trial Court on the 23rd December IgIS. 
That judgment was reversed by this Court 
on appeal on the z4th July 1919. The 
effect of this judgment was to remove 
Raja Peary Mohon Mukherjee from the 
shebattship and to place the debullar 


(i) 54 Ind. Cas, 6; 24 C. W. N. 478; 30 C. L. J. 


Ue 7 l 8; 26C. W 

Ga Ind. Cas. 761 48 I. A. 258; 2 IN, 
Ns C. L. J. 86; 41 M. L. J. 68314 In W. 1044 
23 Bom. L. R. 913; (x921) M. W. N. 554; 19 A. L. 
J. 7731 2 P. L« T. 725; 30 Ma L. T. 24; 48 C, 1019) 
(1922) A. L R. (P. C.) 235 (P. CJ. 
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estate in the hands of a Receiver appoint- 
ed by this Court. Since then, the Re- 
ceiver has continued ia occupation and 
has discharged his duties under the direc- 
tion of this Court, Raja Peary Mohon 
Mukherjee died on the 16th January 1923 
and the succession to the shebaitship open- 
ed out on his death. In the normal course 
of events, the Receiver would have been 
discharged on the death of Raja Peary 
Mohon Mukherjee. Disputes, however, 
broke gut between Monohar Mukherjee 
and the: representatives-in-interest of 
Raja Peary Mohon Mukherjee, and at the 
desire of all parties, thts Court directed 
the Receiver to continue to hold the estate 
until further orders. On the gih Febru- 
ary 1923, an application was made to this 
Court on behalf of Monohar Mukherjee 
to the effect that the Receiver might be 
directed to make over possession of the 
debullar estate, and all the papersin rela- 
tion thereto, to him as the next person en- 
titled to hold the shebzitshtp under the 
terms of the Will of the founder. The 
application was oppossed by a  repre- 
sentatve of Raja Peary Mohon Mu- 
kherjee who was a party to the original 
suit also in his own tight. On that 
occasion, the Court made the following 
ordet;— 

Befote possession can be taken by the 
sheabii, or, in the event of a dispute, 
before a Receiver can be appointed 
by a competent Court to take charge of 
the debutiar estate, it is necessary that 
the Receiver appointed by this Court 
should continue. We accordingly autho- 
rise thé Reeeiver to continue in occupa- 
tion till the first day of the new Ben- 
gali year. If, in the. meanwhile, the 
parties can -agree upon a person to 
take possession of the estate as the 
new shebati and the metter is reported 
to us, the Receiver will be authorised 
to withdraw forthwith. If, on the other 
hand, the dispute is not ended and the 
Receiver is appointed by a competent 
Goutt where thesuit has been instituted, 
the Receiver will be directed to make 
over possession to the new Receiver,’’ 

We directed the Receiver to continue 
in occupation till the first day of the new 
Bengali year, becatise lt -was pointed to 


us by both sides that f the Receiver were 
to withdraw from the management at an 
earlier date, considerable difficulties might 
arisein the way of institution of rentsuits, 
as the period of limitation would expire 
in ordinary course on the last day ofthe 
then current Bengali year. Thereafter, 
both parties awaited further develop- 
ments, each anxiously expectant as to 
what action might be taken by his oppo- 
nent, At length, on the 14th April 1923, 
that is, just after the expiry of the date 
fixed by this Court. Bhupendra Nath 
Mukherjee, the son of Raja Peary Mohon 
Mukhetjee, instiuted a suit in the Court 
of the Subordinate Judge of Hoogly for 
construction of the Will of the founder 
and for detetmination of a vanety of 
guestions in relation to the debutiar estate, 
Thirty-eight persons—all of them, except 
one, members of the Mukhetjee family of 
Üttarparah—were brought on. the record 
as defendants. The list included the Re- 
ceiver appointed by this Court, Four other 
persons were subsequently brought on the 
recordas additional defendants seventeen of 
these forty-two defendants entered appear- 
ance, The plaint contained a prayer for the 
appointment of a Receiver, and five days 
later, an application was made by the 
plaintiff in that behalf, The only 'defend- 
ant who contested theapplication for the 
appointment of a Receiver was the ‘first 
defendant Monohar Mukherjee. On the 
15th August 1923, the Subordinate Judge 
dismissed the application for the appoint- 
mient of a Receiver, Five days later the 
presentappeal waslodged in this Court 
by the plaintiff. The only person brought 
on the record as respondent in the appeal 
is the first defendant, Monohar Mukherjee. 
We have now to consider whether the 
order of the Subordinate Judge can be 
supported on the merits. 


A preliminary objection has been taken 
that the’ appeal should not be heard, until 
notice has been served ttpon all the other 
defend: nts, at any rate, upon the defend- 
ants who had entered appearance in the 
Trial Court. We are of opinionthat there 
is no substance in this contention. The 
object of the appeintment of a Receiver 
in the present case is to secute the 
properties during the pendency ‘of the 
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litigation, If a Recéiver is appointed, 
the only person  miterially prejudiced 
thereby would be the person entitled to 
present possession as skeba. In this 
category may be included the plaintiff as 
also the first defendant, as they are rival 
claimints to the posscssion of the debutiar 
estate. There is no allegation tat there 
is a t-ird person amongst the defendants 
wh» is entit'ed to present possession or 
has even 8dven:ed a claim to that effect. 
They are necessary parties to the suit, 
which has been instituted for construction 
of the Wiland for other relies, which 
may affect the endowment wherein tl ey 


are or their succes<ors-in-Interest May be- 


come interested either in the present or 
in the future. But there is no suggestion 
that any of these defendants is entitled to 
present possession, and consequently itis 
not necessiry to have them on tbe record 
of this appeal. 


We shall now proceed to consider tht 
metits of tre order under appeal. We 
observe that the Subordinate Judge has 
not only narrated the previous history 
of the enlowment but has also expressed 
a decisive opinion as to the rights ofthe 
parties. The danger of such a course 
was pointed out by this Court in Ram 
Sunder Dass v. Kamal Jie (3). The Sub- 
ordintte Judze has also referred to 
the decisions in Stdheswart Dabi v. Abhoy- 
eswart Dabi (4) and C handiak Jha v. 
Padmanind Sgh (5), In these cases, the 
Co art considered tae principles which should 
regülate the appointment of Receivers, 
waere the effect of the a»pointment is to 
oust a person wio is in possession of the 


PT in dispute. The principles a»- 
plicable in cases of that ch:.racter were 
clearly stated by Sir Jokn Woodroffe in 


his work on Receivers. The appointment 
as well as the removal of a Receiver is 
a mattr which rests in the sound dis- 
cretion of the Cotrt. In exerc'sing its 
discretion, the Court should proceed with 
cauton anl be g,verned by a view of the 
wole circumstances of the case. A Re- 
ceiver should not be — in Superses- 


(3) 32 C. 7 
M) e 418; 15 Ind, Jur, 258; 7Ind. Dec, (s. s.) 


rey 22 C. 459; 1x Ind. Dec, (N. s.) 307. 
50 


sion of a bona file possessor of the pro” 
perty in controversy, unless there is some 
subs‘antial groand 1or i«terference: Mathuria 
Debya v. Shibd-yal Singh (6). The power 
coaterred by the Code of Civil Procecure 
to appoint a Receiver is not to te ex- 
erc:s:d as a matter of course, and it is 
not a reason for al'owing an application 
for the appointment ofa Receiver, that 
it can do no harm to appoint one: Pro- 
sonomoyi Devi v. Beni Madhab Rai (7). 
The words “jrst and convenient” in 
O. XL,r.r of the Cole mery that the 
Court should appo nta Receiver for the 
protection of property or the prevention 
of injuty according to legal principles and 
not thatthe Court can makesich appoint- 
ment because it thinks convenient to do 
so. They confer no arbitrary and non- 
regulated discretion 01 tie Court. 

These are well-settled principles, but 
th: case before us possesses special features 
which hive been overlooked by the Subordi- 
nate Judge. Here,asin Khubsurat Singh v. 
Sarada Charan Guha (8) and Madheshwar v, 
Moham.:ya Prasad Singh. (9), the suhject- 
m ttar of litigation is not in the occu; ation of 
either the plaintiff or the contesting defend- 
ant, The property is in the custcdy of this 
Court,inthe hands of the Receiver ap- 
pointed by us in connection with the suit 
previously mentioned. Sucha contingency 
was foreseen by Ird Crarworth in the 
case of Owen v. Homan (10), when he 
made the to lowing observa tions — 

“Tne Receiver..must be appiinted on 
the principle on which the Court of 
Chancery acts, of preselv.n& property 
pending the iitization which is to decide 
the ri-ht of the litivant parties In such 
cases the Court must of necessity exercise 
a discretion as to whether it will cr wijl 
not tike possession of the property by 
its officer. No postive unvafyig rule 
can be laid down as to whether t; e Court 
wil or wil not interfere by this kind of 


(6) 5 Ind. Cas. 27: es W.N.2 
(7) 5 A. 556; A. W. N. (1883) 125 3 Ind. Dec, 


(N. S.) 511. 
my 12 Ind. Cas. 165; 14 C. L. J. 526: 36 C. W. N, 
so 9 Ind, Cas. 1027; 15 C, W, N. 672; 13 C. I. J. 
LER (1853) 4 H. L. C. 997 at p. 1032; 94 R. R. 
516 at p. 527; 17]ur, 861; 1Eq.R$ 370; 10 BR. 752, 
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interim protection of the property, Where; 
indeed, the property is as it ‘were tn 
medio, inthe enjoyment of no one, the 
Court can hardly do wrong in taking 
possession. It isthe common interest of 
all parties that the Court should pre- 
vent a scramble. Srich is the case when 
a Receiver of a property of a deceased 
person is appointed pending a litigation in 
the Heclesiastical Court as tothe fight of 
Probate or Administration, No one is in 
the actual lawful enjoyment of property 
so citcumstanced, and no wrong can be 
‘done to any one by taking and preserving 
it for the benefit of the successful litigant. 


But where the object of ‘the plaintiff is to. 


asserta right to property of which “the 
defendant is inthe enjoyment, the case 
is necessafily involved in further questions. 
The Court by taking possession at the 
instance of the plaintiff niay be doing a 
wrong to the defendant; in some cases an 
` irreparable wrong. If the plaintiff should 
. eventually fail in establishing `, his 
right against the defendant, the Court may 
by its interim interference have caused 
mischief to the deferidant for ‘which the 
sabséqttent restoration of the property May 
afford no adequate compensation.’ In all 
` cases, therefore, where the Court interferes 
‘by appointing a Receivet of property in 
the possession of the defendant before the 
title of the plaintiff is established by decree, 
it exercises a discretion to be governed by 
all the circumstances of the case," . 
In the case betore us, the property is in 
the hands of a Receiver appointed by this 
Court. The defendant urges not only 
that a Receiver should not be appointed 
by the Subordinate Judge but that the 
Receiver previously appointed by this 
Court shouldbe discharged and the pro- 
perties made over to him, because, in the 
opinion of this Ccurt, he is the person en- 
titled to the shabaíishib on the death of 
the last incumbent. in our juagment, it 
would not be -right for this Court to 
adopt this: suggestion. If we were to 
express an opinion that the first defend- 
ant is entitled to the shebatiship in the 
events which have happened, we should 
only prejudge the matter in controversy 
in the litigation before the Subordinate 
Judge. We are consequently of opinion 
that’ a Receiver should have been ap- 
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pointed in this case by the Subordinate 
Judge and we proceed to make the order 
Which should have been passed by him. 

The view hes been pressed on us as well 
by the plaintiff as by the first defendant - 
that if a Receiver is appointed, the plaint- 
iff or the defendant should be such Re 
ceiver. Each has offered to find funds, 
if necessary, for the management of the 
endowment. Each bas pointed out that 
inestimable benefit would accrue if. he 
were appointed” Receiver., Each has urged 
that he will make no, cliatge for man- 
agment, Each basexplained that he has 
án efficient machitiery at his disposal for 
management of zemindaris and that the 


‘debutiay - estate would be effectively and 


economically managed if the estate wete 
placed in his hands, Neither pi the liti- 
gants, however, has the remüotest  con- 
fidence inthe other arid neither is prepared 
to see his opponent appoi;ted'as Receiver, 
notwithstanding the-high estimate formed 
by each of his own eapacity for manage- 
ment. In such circumstances, We: cannot 
overlook the principles which have: been 
applied when an application: - has: -been 


“made by one of the- party litigants - for 


arpointment of himself as. Receiver;--Kalt 
Kumari v. ‘Bachan Singh (xx) and Sura-. 
sanna Roy v. Upendra Narayan. Roy 
(12). The Receiver appointed in an action 
should as a general rule be a person 
wholly disinterested in the subject- 
matter; In re Lloyd, Allan v. Lloyd 
(r3). -But it is competent to the Court 
upon the consent of the parties, and in 
a proper case, without such consent, to 
appoint as Receiver a person who ts 
mixed up in the subject-matter of 
the litigation, if it is satisfied that the 
appointment will be attended with benefit 
to the estate: Taylor v. Eckersley (14), 
Hyde v. Warden (13), FUuggle.w. Bland 
(16), Boyle v. Beitwg (17), Blakeway v. 


(11) 19 Ind, Cas. 873: 17 C. W. N. 974. 
(12) 22 Ind. Cas, 601; 18 C, W. N. 533; 18 C. Ij 


. 638. ; 
: (13) (1879) 12 Ch. D. 447 at p. 451) 41 I. T. 771; 
W.R.8 
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(14) (1876) 2 Ch. D. 302) 45 L. J. Ch, 5273 31 Li 
T. 637; 24 W. R. 450. 

5) HM i Ex. D. 3991 25 W. Ri 65 

(16 1883) IX Q. B. D. Jit. = 
(29) (1876) 2 Ch, D. 726; 45 L. Ji Ch, 7483 34 
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Blakeway (18) and Cookés v, Cookes 
(19). We regret that we have not been 
able to satisfy ourselves that benefit 
would accrue to the  debui[av estate if 
either of the rival claimants were appo'nt- 
ed Receiver. We areof opinion that the 

Receiver previously appointed should be 
appointed Receiver in this suit, The fact 
that he has beet able to manage the 
estate efficiently notwithstanding the con- 
fiicting interests of powerful litigants justi- 
fies the expectation that he will continue 
tobe successful in the discharge of his 
difficult and responsible duties as Recelv- 
er. We accordingly appoint Babu Ram- 
taran, Chatterjee, a Vakil of this Court 
and oneof its officers on the Appellate 
Side, to be the Receiver inthe suit, He 
will continue to perform his duties under 
the orders Of this Court, This arrangement 
possesses the manifest advantage that there 
will .be no change in the management, 
We ate convinced that a changeof man- 
agement or policy at this stage would be 
. detrimental to the interest of tle en- 
dowment. 

“The appellant will have costs both of 
this Court and of the Court below. We 
assess the hearing fee in this Court at ten 
gold mohurs, 

We direct the Subordinate Judge to 
take up thesuit for final disposal in ac- 
cordance with law as early as practicable. 


Appeal allowed. 
W.C. A. 


(18) (1824) 2 I]. (N. S) Ch. 75. 
(19) (1865) 2 De G. J. & S. 526 at p. 531} 46 
E. R. 479; 139 R. R. 216. 
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MADRAS HIGH COURT, 
ORIGINAL SIDE APPEAI, NO. 78 OF 1921. 
December 5, 1923. 

Presem :r—Sir Walter Salis Schwabe, KT; 
Chief Justice, and Mr. Justice Ramesam. 
W. H. NURSE-—DeErenpant No, 2— 
APPELLANT 
Ve? Sus 
RUSTOMJI DORABJI—PrAINTIEF— 

. RESPONDENT. 

Malicious prosecutio n — Damages, suit fov —M alice 
—Good faith, requisites of — Appeal ——Damages, 
quantum of. 

Where in a suit for damages for malicious pro- 
secution the defendant pleads protection by reason 
of having acted in launching the prosecution on 
the advice of Counsel, it is necessary for him to 
prove that all the facts of the case were fairly 
laid before Counsel and that he acted bona fide 
upon zd advice given by that Counsel.  [p. 788, 
col. 2. 

Revenga v. Mackintosh, (1824) 2 B. & C, 693; 4 D. 

& R. 187; 2 L. J. (0. 5.) K. B. 137; 107 E, R. 541, 
relied on. 

In considering the question of damages on an 
appeal from a decree in a suit for damages for 
malicious prosecution the proper questiou for the 
Appellate Court to consider is whether the Trial 
Court was wrong in awarding the damages it did 
and not what would have been the amount which 
the Appellate Court itself would have awarded. 


fp. 789, col, 2.] 
Appeal from the judgment oi 
Mr, Justice Coutts-Trotter, dated the 


15th March x921, passed in the exercise of 


-tbe Ordinary Original Civil Jurisdiction of 


the High Court in C. S. No. 527 of 1919. 


Messrs. V. V. Srinivasa Aiyenugav, A. 
Krishnaswamy Atyay and N.S. Ranga- 
swamy Atyangar, for the Appellant. 

Messrs. Short Bewes & Co., for the Re- 


spondent, . 
JUDGMENT. 

Schwabe, C. J,—This is an appeal from 
a judgment of Ccutts-Trotter, J. in an 
action for malicious prosecution. He found 
for the plaintiff with Rs.35,000 damages. 
The defences set up were that there was 
no malice and that there was reasonable 
and probable cause for the prosecution. 
As regards the fatter point I entirely 
agree with what was said by the learned 
Judge that there was no reasonable and 
probable causefor this prosecution, In cone 
sidering that, I consider what the posi- 
tion wasof the plaintiff in respect ofthe 
charge made against him in the Criminal 
Coutt and I am quite satisfied that th- 
was no ground at all for even sur- 
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that he had been guilty of any criminal 
offence, No criminal oftence, in fact, had 
been committed, and I can see no reason 
at all for suggesting that Mr, Nurse, the 
. defendant, really had any reasonable 
ground for thinking that a criminal offence 
had been committed, 

On the other point of the cese, namely, 
whether there was malice, there are two 
matters to be considered. The first is 
whether the defendint acted. with an in- 
direct motive. The learned Judge found 
that he did, and I have no doubt that 
he was -Tight. There was a dispute going 
-on between the plaintiff and the defend- 
ant. The plaintiff had entered into a 


‘contract’ with the defendant under which - 


the defendant was to build for him a 
cinema and thenlet it out to him. A 
point arrived in the relationship between 
them in re'atiun to that cinema when 
things were ata deadlock. The defendant 
was, no doubt, contending that there 
would have to be some alteration in the 
terms upto that time existing between 
the parties, and I think it is fairly clear 
that tbe plaintiff recognised tlat there 
would have to be some modification or 
alteration. The defendant put forward 
a draft lease on terms wh’ch he thouglit 
reasonible, th? plain'iff rejected those 
term» and put forward an alternative 
the p.aintifl cla:med to fall back or stand 
upon th? written agreement. He said that 
there had been anl was 2n agreement 
betweentne parties, bi.d ng and effective. 
Whet;erthat a:reemenf was binding and 
effective or not at that date is a matter 
with waich we are not corcerned and it 
is a matter on which I ih.nkit desirable 
to siy nothing in view of the fact that it 
is the subject-matter of litigation between 
the parties. Bat that was the position 
when tie defendant chose to apply for 
the arrest ol the plaiutiff on what, asI 
have already siid, ate wholly fiivolous 
grounds, and I think the leatned Judge 
was amoly justified in comi g to the con- 
elision he did that he did sow:th the 
injirect motive of hoping to be in a 
better position to negot‘ate with lis op- 
ponent with a criminal char.e hanging 
over his heal than he would be in nego- 
tiating as between two persons on equal 
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terms, I think-it right to say that, in 
my view, I do not think that, on this 
evidence, Mr. Nurse had, or could have 
had, any honest belief in the guilt of 
Mr, Rustomji, Either of those views is 
quite enough to justify the finding o! my 
brother Coutts Trotter, J. 

A further point arose on this point wh'ch 
isreally a subsidiary part of this point, 
namely, the defendant contends that te 
acted in launching this prosecution on tbe , 
advice of Cotnsel and that he claims to 
be protected Ly reason of that fact. It 
is, no doubt; the law thet that protection is 
given where Counsel's op'niun has been 
obtained and where it is believed to be 
correct and acted vpon. I think tle law 
is correctly stated in the judgment of 
Bayley, J., in Revenga v. Mackintosh (1) 
in which he said: 

“I accede to the proposition, that if a 
party lays all the facts of hs case fairly 
betore Counsel, and acts bona | fide upon 
the opinion given by that Counsel, 
(however erroieous that cpiricon may te) 
he is not liable toan action of this des-. 
cription,” 

It may te obserycd that, in order to 
escape by reason of the opinion of Cotnsel : 
the first conditicn is that all the fects 
of the caseare laid fairly be! ore Counsel, 
and the second condition is that he acts 
bona fide v pon the opinon given by that 
Counsel. I think it is quite clear in this 
case that all the facts were not laid 
fairly before Cou-sel. The mein ground 
of the prosecution was that a certain 
agreen-ent between the patties, conta/ned 
on four sheetsof paper baring a certein: 
original date and $iving a time limit fur 
the brilcing of the cincma, wes !rem time 
io t'me altered by a freshíront sheet on 
a stamp paper with a new date beirg 
prepared by the solicitor to both parties 
and signed or initelled by the parties, 
aud it was alleged th..t because the plaint- 
iff took the new front sheet attached it 
to the remain/ng sheets of the original 
agreement and tried to have the document 
so composed registered he was comnitting 
the crime of cheating and of forgery, 
The greater part of the evidence in this 


(x) (1824) 2 B. & C. 693: 4 D. & R. 187; 2 L. 
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case ranged round the question of what 


wasthe intention «f the parties in having 
these front sheets 7 repared. The pro- 
secition story was that they were prepared 
in order to become the front sheet fo 
some subsequent agreementto be executed, 
The defence story wis thit it was the 
intent o3 of everybody throughout that 
the new front sheet should be substitut- 
edfor theld, The defendant went before 
his Counsel and teld him that it was tke 
intention of both parties when ihe new 
front sheets were made at different times 
that they were not to be a'tached to 
the remjining sheets of the original 
agreemeit and on that basis apparen ly 
Counsel ad-ised. It is quite clear, ty my 
mind, o3 the evidence that s)far from 
it being tne intention of both parties 
that the new front sheet should mot be 
attached to the origina! back sheets, it 
was the intention of both parties that 
they should beso attached and, indeed, 
that tney were brought into existence for 
the purpose of being soattached. I do 
not thinkit isa very creditable story to 
any one concerned. They desired to ex- 
tend the time under an existing agreement. 
They did it by st stituting a new front 
sheet with a diferent date treating the 
execution of the originel contract, witness- 
ed as it wis by several witnesses as still 
being the execulion of the final contiact 
with a new date. I thinkalso there was 
a desire on the part, at any rate, of some 
of the parties coucerned that, as the stamp 
for the agreement for lesse was an im 
adequate stamp, it might be possible to 
get a reduction of the penalty wiich 
was being incurred by reason of the stamp 
not being the tight stemp, by putting 
before tne  r»gistrelion authorities thai 
the document was of recent dite, where- 
es the chance of getting a reduction of 
penalty would be very much less if the 
authorities had been aware that the con- 
tract had been in existence for a very 
considera ble time and acted upon, and was, 
in fact, renewed from time to time by 
this addition of a front sheet. However 
‘that may be, I am quite satisfied that it 
was the intention of both parties thet it 
should be so used, In fact, the sol citor, 
who was the solicitor for both parties end 
who gave evidence et the Police Court 
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and at the Sessions Court, although he 
at first, particul.cly in the Police Court, 
tried to make ovt that it was contrary 
tothe agreement that the [ront sheet 
should be attached to the others when he 
got before the Sessions Courtand was 
fully cross-examined, ultimately said in 
the plaine-t terms that the whole intent:on 
of the patties was thatthe new front- 
sheet, in his words, was to form pait of 
and take the place of the front sheet of 
the old agreement, 

That being so, it cannot, in my judg- 
ment, be said that the true facts were 
placed fairly by the defendant  be'ore 
Counsel, when Counsel advised,!i he did 
so advise that this prosecution should 
take place. Under thse circumstances I 
think that in this case there was emple 
evideme both of abserce of reasone ble 
and proba ble cause and of malice in fact, 

There remains only the question of 
damages. In countries where tLese ques- 
tions of tort are tried beforea Jury, danaf es 
areeminently in the province ot the Jury, 
Where, however, a case is tried before a 
Judge he has a very wide discretion, on the 
facts of thecase before him, to say what, in 
his view, the damages should be; but it is 
no doubtezsier io get the damages  re- 
duced on a judgment from a Judge than, as 
in England, in the case of a verdict tya” 
Jury, becavse 2 Judge in his judgment 
states his reasons when he gives dame ges 
and states what influences him or what is 
in bis mind when he gives those damepes, 
whereas in England, where the Jery gives 
no reasons, itis alniostimpossible tor the 
Covit of Appealto know what operated 
on the mind ofthe Jury and it is difficult 
to establish that the damages are so ex- 
cessive that no reasons ble rody of twelve 
men could have cometo that measure of 
damages. I have had some little doult 
in this case whetlerthe learned Judse, 
wio quite fulty states h's reasons for taking 
rather a strong view of the case as to 
damages, was not inclined to severity Lut; 
on the whole, Ithink not, I am not 
certain asto whether Ishould not have 
awarded a lesser amount, but thet is not 
what I heave toconsider. What I have 
to consideris whctler tle learned Judge 
was wong in r warding the damages that 
he did. As has been pointed out, it ig 
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a serious thing, indeed, for a business 
man of position, more especieliy when ke 
carries on business in another place, to 
be brought before the Criminal Court of 
of Madras and kept here for some months 
withthe anxiety of prosecution hauging 
over his head, having to incur very heavy 
costs here, whichare separately provided 
for inthe judgment, end having to iacut 
expenditure by reason of his being away 
from home, and being subjected to the 
injury which must necessarily accrue to 
` the man’s business, when he must be 
away from his business fora considerable 
time, and under a suspicion of having been 
guilty of serious offence. Under these 
circumstances I do not think it right to 
interfere with the judgment here, and this 
appeal must be dismissed with costs. Certi- 
fied for two Counsel. 

Ramesam,J,—I agree and have nothing 
to add, 

Appeal dismissed, 
V. Ne V. 


5 OALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 74 
| OF 1920, 
August 30, 1922. l 
Present:—J ustice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Cuming. 
RAJENDRA KUMAR BOSE— 
DEFENDANT—AÀPPELLANT 
VETSUS 
BROJENDRA KUMAR BOSE— 
PLAINTIFF—RESPONDENT. 

Partition-——Partial partition, suit for, maintain- 
ability of—Prinstples applicable. 

A suit for partition should include all the lands 
of the co-tenancy, and if it does not, any party 
interested may insist that the omitted land or 
lands be included in the suit. [p. 791, col. 2) 
p. 792, tol. 1.) : 

Exceptions to the general rule that a suit cannot 
lie for partition of a portion of the family property 

- have been recognised when different portions of 
the family property are situated in different furis- 
dictions, and separate suita for separate portions 
have sometimes been allowed, where different 
rules of substantive or adjective law prevail in 
the different; Courts, Again, a suit for partial 
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partition has been allowed when the portion 
excluded is not in the possession of co-parceners 
and may.consequently be deemed not to be really 
available for partition. A suit for partial 
partition has also been allowed when the 
portion excepted is impartible property. In an- 
other class of cases, the rule has been relaxed, 
namely, when the portion excluded is held jointly 
with strangers who have no interest in the family 
partition. [p. 792, cols. 1 & 2; p. 793, col. x.] 

The general rule is that all property held in 
co-tenancy and nothing but property held in 
co-tenancy should be included in a partition 
suit. A co-tenant whose title to an undivided 
share of joint property is admitted or is clear, 
is entitled to partition as a matter of rights a 
difficulty in making a division of the subject- 
matter or a resulting prejudice to some of the co- 
tenants, is not a sufficient ground for refusing 
a partition. [p. or, col. 1.] ` 

The rule that a partition suit should embrace 
all the joint property is neither arbitrary nor 
technical; it is founded on sound and weighty 
reasons. If the rule were not recognised and 


. fitmly applied, multiplicity of litigation would 


be the inevitable result. [p. 794, col. 2.] 

Although partial partition by suit is allowed 
where different portions of the property He in 
different jurisdiction, or some portion of the pro- 

erty is at the time incapable of partition or is 
rom itsnatureimpartibleoris held jointly with 
strangers who cannot be joined as parties toa 
general suit for partition, these exceptions must 
not be taken to have frittered away the funda- 
mental rule that a partition suit should embrace 
all the joint property, [p. 793, col. 2; p. 794, col. x.) 

Appeal sgainst the decree of the Sub- 
Judge, Dacca, dated the zgtb March 1920, 

Dr. Dwarka Naih Mitter and Babu Hira 
Lal Chakerburty, for the Appellant. 

Babus Ram Chundar Mazumdar, Gunada 
Charan Sen and Heramba Chandra Guha, 


for the Respondent. 


JUDGMENT.—-This is an appeal by the 
defendant in a suit for partition: ‘The 
plaintiff and the 
brothers, governed by the Dayabhaga school 
of Hindu Law. Under a testamentary dis- 
position of their father, now deceased, 
they are entitled in equal shares to the 
properties in suit and many other proper- 
ties. In this suit, the«plaintiff seeks pat- 
tition of ap ancestral house’ at Srinagar 
two horses at Dacca and a large number 
of moveables. The defendant contends 
that all the joint properties shotld be 
included in the suit and divided by the 
decree therein. The Subordinate Judge 
has overruled this objection, and has 
made apreliminary decree. On the pre- 
sent .appeal, the defendant has urged 


defendant are two -. 
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that the plaintif should not be allowed 
to süe for partial partition. l 
"The principles applicable to cases of this 
character are. well. settled. The general 
tule is that all property held incc-ten- 
ancy and nothing but property held in 
co-tenaticy should beincluded in a par- 
tition suit. Aco-tenant, whose title to an 
undivided share of joint property is admit- 
ted or is clear, is entitled to partition as 
a matter of right; a difficulty in making a 
division of the subject-matter or a result- 
ing prejudice to some of the co-tenarts, 
isnot a sufficient ground for refusing a 
partition; and ithas sometimes been main- 
tained that partition may be claimed, 
eyen though it be impossible to dividethe 
property without materially impairing its 
value, or even totally destroying it: Norris 
vi Le Neve (1); Parker v. Gerard (2); Baring 
v. Nash (3); Calmady v. Calmady (4), Turner 
v.. Morgan (5); Agar v. Fawfaz (6); Claren- 
don v. Hornby (7). Since partition can be 
claimed as a matter of right, a co-tenant 
isnot required to make a demand or to 
agres upon terms prior to institution of 
suit. Brt although, as a gereral tule, 
all joint property of the  co-tenants 
must be included in a partition suit, 
it.is within the power of co-tenants, by 
mütual agreement, to make partition 
of apart only of the joint property, re- 


taining the restia common: Darul w,. 


Roper (8). The principle that a partition 
suit should include all the property - ol 
the co-tenaacy is widely recognised, and 
ithas been pointed out that if the rule 
were not ‘enforced, a co-tenant might in- 
stitute as many suits to partition the 
property as his caprice dictated. Conse- 
quently a partial partition cannot, 
as a geaeral rule, be compelled against 
co-tenants who do not consent thereto. 
But if some of the co-tenants desite to 
i (i70 3 Atk. 83;26 E. R. 850. 


2) (1754) Ambi. 235; 27- E. R.157. 

(5) 1813) I V. & B. 55ratp. 554; 35 Ee Rj 
214. 
4] (fos) 


5) (18o3 


667. 
(0) (1808) r7 Ves, 533 at p. 543;r Wh & T. 
I. C. (7th Ed.) 18x; 34 E. R. 533. 


2 Ves, Jur. 368: 30 E. R, 780. 
8 Ves, 143; 32 E. R. 3075; I49 R. R. 


(7) (1718) z P. Wms. 446; 24 E. R. 465. 
(8 (1855) 3 Drewry 2943 3 Eq. R. 1044 24 
"m J. C 106 Ro 


» 7791 3 W. R. 467; 61 B: R, 915] 


` 
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continue bolding their moieties together 
and undivided, the Court may permit 
them to do so, and instead of making a 
separate allotment to each, set apart, to 
all who so desire, an allotment to be held 
by them jointly. If it appears, however, 
that ali the defendants have already re- 
ceived all that is equitably due to them, 
the remainder may be awarded to the 
plaintiff ; this isnot partial but complete 
partition: Hobson v. Sherwood (9); Claren- 
don v. Hornby (7). The tule is enunci- 
ated in these ot similar terms by fext- 
writers of recogaised authority. Thus, 
Freeman (Co-tenancy and Partition, sec- 
tion 508) states that a tract held in com- 
mon cannot be partitioned by fragments, 
and a suit for partition should 
always embrace the whole tract held 
by the co-tenancy. But while itis in- 
dispensable that the whole tract shovld 
be embraced in the suit for partition, 
it does not follow that those who ate mu- 
tually desirous of continuing the relation 
of  co-tenancy among one another, 
ate obliged to have their several portions 
allotted to them to hold in severalty. 
Itis true that there are cases where a 
partial partition has been treated as 
improper and unauthorised under all ` 
circumstances: Robertson v. Robertson (ro). 
But the weight of the au thoritiesisin favour 
of the view that the plaintiff in partition 
is entitled to have his share cet off, if 
the. premises are capable of being divided; 
for that is his objectin instituting the 
proceedings; if the situation of the defend- 
ants is such as to render itfor their in- 
terest ta retain their portion together 


and undivided, there can be mo 
possible objection in principle in per- 
mitting it to be done. To the same 


effect is the statement by Knapp (Par- . 
tition, p. 192) that common property can- 

not be partitioned in fragments; it is not 
the practice of the Court to cause or de- 
cree a partíal partition. Tha established. 
rrle may accordingly be taken to be that: 
a suit for partition should include all the 
lands of the co-tenancy, and if it does 
not, any patty . interested ` may insist 


# (co) (854) a Swan (Tenn) rpp. - | 
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that the omitted land or lands be inclt ded 
in the suit. 

There islittle doubt that the general 
principle enunciated above was recognised 
. by Hindu jurists; see Mitakshara, Chap. II, 
section Io; Vishnu, XV, 33; Narada XIII, 
32; Radha Churn Dass v. Kripa Sindhu Dass 
(11); Manjanatha Shanabhaga v. Narayana 
Shanabhaga (12); Sudarsanam Marsiri v. 
Narasiwmhulu Maisirı (13). Jolly, Tagore 
Lectures on Partition, p. 135. 

The principle that a suit for a division 
of aportion of the family property cannot 
lie and must . comprise the entire 
family property has been affirmed in 
n: merous cases: Nanabhat Vallabdas v. 
Nathabhai Haribhai (14); Trimbak Dix't 
v. Narayan Dix (15); Venkatesh v. Gan- 
"paya (16); Gopal v: Narnapa (17); Parbats 
Churn Deb v. Ain-ud-deen (18); Upendra 
Narain Myti v. Gopee Nath Bera (19); 
Haridas Sanyal v. Pran Nath Sanyal (20); 
Ramjoy Ghose v. Ram Ranjan Chuker- 
butiy (21); Kalka Pershad v. Budree Sah 
(22); Hoolas Khan v. Munsub Alt (23); 
Venkavya- v. Lakshmayya (24); Jugco Lall 
Oopadhya v. Manohar Lal Oopaahya (25); 


Shivmurteppa v. Virappa (26); Krista) ya 
v. Narasimtam (27); Cheyt Narain 
Singh v. Bunwarree Singh (28); Jogendra 


Nath Mukerji v. Jugobundhu Mukerji (29); 
Ram Lochun Pattuck v. Rughoobur Lyal 


(ri) 5 C. 474; 4 C. L. R. 428; 2 Ind. Dec. 
 (N. S.) 911 

(12) 5 M. 362; 6 Ind. Jur. 518; 2 Ind. Dec. 
(N. S.) 252. 

(13) 25 M. 149; i x T J. 353. 


14) 7 B. H. C. eJ: 46. 
id ir B. H. C. "ts A 
(16) (1876) Bom. P. F 110, 


(17) (1883) Bom. P. J. 

(18) 7 C. 577; 4 Shome d R. 46; 9 C. L. R. 
170; 3 Ind. Dec. (N. S.) 920.. 

(rg) 9 C. 817; 12 C. L. R. 356; 4 Ind. Dec. 
(N. S.) 1193. 
12 C. 566; 6 Ind. Dec. (N. S.) 385. 

8 C L R. 367. 
3 N. W.R. H. C. R. 267. 
3 N. W. R. H. C. R. 37. 
16 M. 98; 5 Ind. Dec. (N. S.) 775. 
I9 W. R. 43. 

( 24 B. 128; 1 Bom, a R. 620; 12 Ind. 
Dec. (N. S.) 623. 

(27) 23 M. 608: 10 M, L. j. 141; 8 Ind. Dec. 
(N. S.) 827. 

(28) 23 W. R 

(29) 14 € 122; ; "fad, Dec, (N, 8.) 81 
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(30); Venkata Narasimha v. Bhashyakarlu 
(31); Srimohan Thakuryv. Macgre or (32). 
Exceptions to the rulethat a suit caznot 
lie for parttion of a portion of the 
family property have been recognised when 
different portions of the family property 
are situated in differert jurisdictions, and 
separate suits for sepirate portions have 
sometimes been allowed, where different 


rules of substantive or adject: ve law pre- 


vail in the different Courts; Hari Narajan 
Brahme v. Ganpatrav Daji (33); Ramacharya 
v. <Anantacharya (34); Molt Ram v. 
Kanhtyalct (35), Punchanun Mullick 
v. Shib Chunder Mullick (36); Balaram 
Bhaskarjt v. Ramchandra Bhaskarjt (37); 
Abdul Karim Sahib v. Badrudeen Sahib (38); 
Srimati Padamani Dasi v. Srimati Jaga- 
damba Dasi (39); Ram Mohan Lal v. Mul 
Chand (40); Lachmama v. Terimul. (41); 
Subba Rau v. Rama Rau (42); Jairam 
Narayan Raje v. Atmaram Narayan Raje 
(43); Again, a suit for partial partt on 
has been allowed when the port. on 
excluded is not in the possession of 
co-patceners and may consequentiy be 
deemed not to be really available for 
parttion; Balkrishna Vithal v. Hart 
Shankar (44); Narayan Babaji v Pandu- 
rang Ramchandra (45); Shivmuteppa v. 
Virappa (46); Kristayya v. Nav;swnh.m 


(27). Pattaravy Mudah v. Asidimula 
Mudali (47; Gora” Chand Haldar v. 
Basanta Kumar Haldar (48). A suit for 


partial partition has also been allowed 
when the portion excepted is impartible 


(30) 15 W. R. 111. 
25 M. 28r 4 Bom. L. R. 543; 6 C. W. N. 
641; 29 I. A. 56; 8 Sar, P. C, J. 258 (P. C.). 


9. 
7 B. 272; 4 Ind. Dec. (N. 8.) 183. 
18 B. 389; 9 Ind. Dec.(N..s.) 768. 
77 Ind. Cas. 580;2 L.l. J. 514. 
I4 C. 835; 7 Ind. Dec. (N. S.) 552. 
22 B. 922; 11 Ind, Dec. (N. S.) 1198. 
S 3 216, 

L. R. 13 

nee 39; 2. A. T. J. 700; A. W. N. (1605) 


Mad. Jur. 241. 
. C. R. 376, 
2 Ind. Dec. (N, $.) 820. 
C. Ps A. C. J. 64. 

. C, R. 148. 
p 


4 
3 
4 

(44) 8 
I2 
I j E Ves 
5 
1a 


M. 
B. 
B. 
B. 
Bo 
M. 
a Ind, Cis 635; 3 "C. L. J. 838, 
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property: Malikarjuna Prasad wv. Durga 
Prasad (49); Parvathi v. Thirumalai (50) ; 
Tn another class of cases the rule has been 
relaxed, namely, where the portion exclt ded 
isheld jointly with strangers who have 
no interest in the fam'ly partit on: Pur- 
Shotiam v. Atmaram Janavadan (51); Ven- 
katachela Pillay v.  Chinnaiya Mudaliar 
(52); Sripat Chinna Sanyasi Razu v. 
Sripatt Suriya Razu (53), Manja- 
natha Shanabhaga v. Narayana Shana- 
bhaga (12); Venkayya v, Lakshmayya 
(24 ; Subramanya Chettyar v. Padmanabha 
Chettyar (54); Lachmi Narain v. Janki Das 
(55; Kam Mohan Lal v. Mul Chand (40); 
Ram Charan v.Ajudhna Prasa d(56); Banwart 
Lal v. Sheo Sankar Musser (57); Gada- 
dhar v. Balvant (58); Subbarazu v. Venkata- 
ratnam 59); Ibramsa Rowthan v Thirumalai 
(60), Hari Kristna v. Venkatalakshmt (61); 
Kadegan v. Periya Munusami (62) ; Ajodhya. 
Pershad v. Mahadeo Pershad (631 ; Kailash 
Chan:'ya Das v.  Nayananda Das (61). 
We ate not concerned here with the question 
whether an alienee from a co-sharer is en- 
. ttled to institute a suit for partitioa of 
the property heis interested in; upon 
that point there has been Some di- 
vergence 
from the decisioas reviewed in Subba Row 
v. Ananthanarayana Iyer (65), In such 


(49) 27 I. A. 151; 24 M. 1473 2 Bom. L. Ry. 
945; 5 C. W. N. 74; 10 M. L. J. 294; 7 Sar. P. C. 
J. 761 (P.C). 

di 10 M. 334; 3 Ind. Dec. (N. 8.) 986. 


(53) 5 M. 
(N. S.) 137 


(54) 19 M. 267; 6 Ind. Dec. (N. S.) 8or. 
55) 23 A. 216; A. W. N. (1901) 50. 
69 28 A. 5c; A. W. N. (1905) 174. 
57) I Ind. Cas. 67og 13 C. W. N. 815. 
(58) (1883) Bom. P. J 





. 250. 
59) 15 M. 234; 5 Ind. Dec. (N. $.) 514. 
(io 7 Ind. Cas. 559; 34 M. 269; (1910) M. W, 
N. 380; SM, L. T. 269; 20 M. L. J. 743. 

(61) 5 Ind Cas. 491; 34 M. 402; 7 M. I, T, 
I55; 20 M. L. J. 323; (1910) M. W. N. 555. 
(620 13 M. L. J. 477. 
(63) 3 Ind. Cas. 9; 14 C. W. N. 221. 

(64) 3 Ind. Cas. 21; 11 C. I. J. 384. 

(65) 14 Ind, Cas. 524; 23 M. I, J. 64; z1 M. I. 
Te 393 i . 
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23 B. 597; 1 Bom. L. R. 76; 12 Ind. Dec. - 
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a contingency, two conflicting opinions 
have been maintained; oa the one hand, it 
is urged that the purchaser isin precisely 
the S. me position as his transfer r; on 
the other hand,itissaid that the transfer 
realiy effects a severance, and the only 
joint property held in  comnon by 
the transferee and the  co-sharers of 
his transferor is what forms the sub- 
ject-matter of the conveyance. The first 
alternative is supported by the decisions 
in Lbvamsa Rowthan v. Thirumalat (60); 
Parbati Churn Deb v. Ain-ud-deen (18); 
Shivmuriebpa v. Virappa (26); Maharaja 
0f Bobbilt v. Venkatavamanjulu Naidu (66); 
Padala Chekhaya v. Vethagiristarudu. Garu 
(67). The second .ke'ra ive is :avcur- 
ed in Chundernath Nundi v. Hur Narain 
Deb (68); Mukunda Lal Pal Chowdhury 
v. Lehuraux (69); Baraki Lebi y. Deb- 
kamin Debi (70); Hemadri Nath Khan 
v. Ramant Kanta Rey (71); Uma Sundari 


v. Benode Lal (72); Subba Row v. Anantha- 


narayana lyer (65); Hanmandas Ramdayal 
v. Valabhdas Shankardas (73); Kaash 
Chandra Das v. Nityananda Des (64); 
Hari Krisina v. Venkatalakshmt — (61) ; 
Chinnu Pilas v. Kalmuihu Chettt (74); 
Hem. Chandra v. Hemanta Kumari 
Debi (75); Ram Taran v. Hari Charan 
(76); Sris Chandra Datta v Mahima Chandra 
(77); Dhulabhat Dabha: v. Lala Dhulu 
(78). But.lthorgh  p.rtal partition by 
sut is allowed where different portions 
of the property lie in different jurisdictions 


66) 25 Ind. Cas. 585; 39 M. 265: 27 M. L. T. 
n: te M. L. T. 18r. EE 
(en 12 Ind. Cas. 408; (1911) 2 M. W. N. 382. 
(68) 7 C. 153; 4 Shome I. R. 44; 3 Ind. Dec. 
(N. S.) 648. 

20 C. 379; 10 Ind. Dec. (N. 8.) 256. 

20 C. 682; ro Ind. Dec. (N. S.) 460, 

24 C. 575; x C. W. N. 406; r2 Ind. Dec. 
1052 F. p.). 

34 C. 1626. 

46 Iud. Cas. 133; 43 B. 17; 20 Bom, L. 


. 472. 

(74) 9 Ind. Cas. 596; 35 M. 47! 21 M. L, J. 

246; (1911) 1 M. W. N. 238; o M. I. T. 389 (E. B. 
3 9 ( * BJ: 

ie 23 Ind. Cas. 442; 19 C. W. N. 356. 


R 


(76) 22 Ind. Cas. 30; 18 C. L. T. 556. 

(77) 33 Ind. Cas. 17; 23 C. L. J. 231. 

(78) 64 Ind. Cas. 115; 23 Bom, L. R. 797; 
46 B. 28; (1932) A. I. R. (B.) 137. 
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or some portion of the property is at 
the time incapable of partition or is from 
its nature impartible or is held jointly 
with strangers who cannot be joined as 
parties to a general suit for partition, 
these exceptions u ust not be taken to have 
frittered away the fundamental rule 
that a partition suit should embrace 
all the joint property. "That tle is re- 
cognised in along series of decisions 
Baboo Lalljeet Singh v. Baboo Raj Coomar 
Singh (79);-Ram Lochun Pattuck v. Rughoo- 
bur Dayal (80); Hari Narayan Brahmev. 
Ganpatrav Daji (81); Jogendra Nath Mukerji 
v. Jugobundhu Mukerji (29); Satya Kumar 
Banerjee v. Satya Kirpal Banerjee (82); 
Radha Kanta v. Bipro Das (83); Syed Bav- 
uddeen Saheb v. Syed Esaff Sahib (84); 
Kailash Chandra Das v. Nwyananda Das (64), 
Koer Hasmat Rad v. Sunder Das (85); Haridas 
Sanyal v. Pran Nath San:al (20); Jogendra 
Nath Rat v. Baldeo Das (86); Syed Habib- 


ur Rasul v. Ashita Mohan Ghose (87); Ma- ` 


homed Fazlur Rahman Chowdhury v. Maho- 
med Fayzur Rahman Chowdhury (88); Upend- 
va Nath Banerjee v. Umesh Chandra Baner- 
jee (89); Mansaram Chakravarti v. Ganesh 
Chakravarit (90); -~ Mukunda 
vabarty v. Jogesh: Chandra (or); Bent Ma- 
dhab v. Gobinda Chandra (92); Shtumurteppa 


v. Virappa (26); Doman Lal v. Prokash , 


Lal (93); Ranku w. Hukmi (94); Buruga- 
palh Srivamulu v.-Nandigam Subbarayadu 
(95). The decisions mentioned on behalf 


a5 W. R. 353. 

(80) rg W. R. 111. 

81) 7 B. 272; 4 Ind. Dec. (N. 3.) 183.- 
82): 3 Ind. Cas. 247; 10 C. L, J. 503. 
ta IC. L. J 


L. J» 40. 
3 Ind. Cas. 20; 6 M. I. T. 156 (?). 
85) ix C. 396; ro Ind. Jur. 26; 5 Ind. Dec. 


(N. S.) 1093. |, 
(86) 35 C. 961; 1a C. W, N. 127; 6 C. I. J. 


5. 
G 87), 12 C. W. N. 640. 
lah ro Ind. Cas. 354; 15 C. W. N. 677. 
_ (89) 6 Ind. Cas. 346; 15 C. W. N. 375; 12 C. 


* . 


"d Ind. Cas, 3833 17 C. W..N. 521, 

[^ : 334 Ind. Cas. 370; 20 C. W. N. 1276; 1 
a Je 393. ` 

92} EA Cas. 165; 22 C, W. N. 669. 

6 18 Ind. Cas. 866. — TM 

22 35 Ind. Cas. 345; 2 P, In R. 1917 156 

P. W. R. rgr6. - "es 

(93) xo ind, Cas, 57) xo M, Ip Ti 315. 
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of the respondent cannot be deemed to 
have abrogated this rvle : Hem Chandra 
v. Hemania Kumari Debi (66); Kala 
Charan Singha v. Kiranbala Debi (97); Ram 
Mohan Lal v. Mul Chand (40); Durga 
Charan Acharjee v. Enamol Hug (c8). . 
The rule that a partition suit should 
embrace all the joint property is reither 
arbitrary nor technical; it is fotrded on 
sound and weighty reasons. Iftherule were 
not recognised and firmly applied, multipli- 
city of litigation world Le the in- 
evitable result. If suits for partition were 
allowed to be instituted in fragments 
the jrtisdiction of the Trial Court and the 
forum of appeal might be altered; it might 
be of paramount importance to a party ` 
litigant whether he should have a first 
appeal or a second appeal to the 
High Court, and whether he should at 
all be permitted to seek the judgment of 
the Judicial Committee with regard to the 
matters in conttoversy. "The rule further 
ensures a just partition; parties might 
otherwise be greatly prejudiced as regards 
equitable distribution, retention of posses; 
sion, liability for improvements, and 
adjustment of accounts. It reed 
not be disputed that there may be very 
special. cases where the application of 
tbe rule may ba justly relaxed. The-case 
before us, however, is not of an excep- 
tional description. ` The plaintiff asserts that 
if all the joint properties were included 
in the suit, it would take along time to 
complete the partition. There is no sub- 
stancein thiscontention. ‘The two brothers 
have fallen out and the Subordinate. 
Judge has found that thete isgreat bit- 
terness of feeling between them. There 
can be no room for doubt that the sooner 
they cease to be joint ownets, the 
better for them. The partition may be 
expedited if svitable arrangements are 
made; for instance, there is no reason why 
different surveyors and  valuers should 
not be employed to deal with the various 
properties; and whoever may be ap- 
pointed commissioner, may have such . 
assistance placed at his disposal that tke 


(96) 23 Ind. Cas. 4425 19 C- W. N. 356; 
(97) 51 Ind. Cas. 948; 29 C. L, J. 494. |- 
(98) . 60 Ind. Cas, 7621 
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work of partition may be speedily 
completed. 

The result is that this appeal is allowed 
andthe preliminary decree made by the 
Subordinate Judge set aside. The case 
will be remanded to him for re-trial. The 
joint properties owned by thetwo brothers 


will all be included in the sult and will | 


be dealt with in such manner as the 
Court may consider consistent with justice, 
equity and good conscience. It the plaintiff 
declines to have a partition of tke entire 
jointestate, the suit will stand dismissed 


with costs in both Courts. The appellant 


is entitled to his costs of thisappeal. The 
heating fee will be assessed at 15 gold 
mohurs, Tte costs in the Trial Court, 
beforeand after remand, will be in the 
discretion ofthat Court. 
B. N. ^. Appeal allowed; 
Case remanded, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 207 
| OF 1020. 
. February 2, 1923. 

Preseni:—Justice Sir Asutosh Mookerjee, 
j Kr., and Mr, Justice Rankin. 

RAJENDRA NARAIN CROUDHURY 
l  —DEFENDAN T—APPELLANT 
l ve ode versus i 

SATISH CRANDRA CHOUDHURY 
AND OTHERS—PLAINTIFI'S—-RESPONDENTS: 


Assam Land and Revenue Regulation (I of- 


1886) 5. 154—-Parüition-— Imperfect partition— 
Jurisdictton of Ciyil Court — Partition of definite 
traci- Jurisdiction, question of, abandoned ta Trial 
Court, whether can be taken in appeal. 


Section 1§4 of the Assam Land and Revenue - 


Regulation does not bet by aCivilCourtan imper- 
fect partition, on the basis of possessory title, of 
specefic lands, forming a definite tract and a speci- 
-fic share of a trevenue-paying estate, provided that 
the partition does not involve a partition of tie. 
entire estate. [p. 796, colg.r & 2.) f 

No property can be included ina sujt for parti- 
tion unless each of the parties to the suit claims 
an interest therein, .[p. 798, cel. r.] 

Sris Chandra Datta Chawdhuri w. Mahima 

Chundra Datta Chaudhuri, 33 Inds Cas x" 23 C 
Ys. J« 241, followed. i 
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A. question of jutisdiction dependiug on undisput- 
ed facts can be raised in appeal though it was 
abandoned in the Trial Court, [p. 795, tol. 2.] 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, Sythet, dated 
the rst of June 1920. 

Babu Hemendra Kumar Das, for the 
Appellant. 

-Babus Brojolal Chakrabarti, Benoyendra 
Nath Paltt, - Priyanath Datta, Birenda 
Chandra Das, fot the Respondent. 

-Babus Monilal Bhattacharyya, for Babu 
Sib Chandra Palit, for the Deputy Regis- 
trar. 

JUDGMENT.—This isan appeel by the 
third defendant in a suit fot partition of 


. joint porperty, situated in the District of 


Sylhet and subject to the eperation of the 
Assam Land and Revenue Regulation, 1886. 
In the Trial Court, an objection was taken 
that thesuit could not be entertained by 
the Civil Court and anissue was framed 
accordingly; but no argument was address- 


' ed on the question of jurisdiction. The 


suit was tried on the merits and a pre- 


 liminary decree was made in favour of 


the plaintiff. On the present appeal the 
objection has been urged that the Civil Court. 


“has mo jurisdiction to entertain the suit 


under section 154 of the Assam Land and 
Revenue Regulation. There is no room 
for controversy that the point, though 
abandoned in the Tris] Court, can be rais- 
ed here; Minakshi Naidu v, Subramanya 
Sasiri (i)and Maha Prasad Singh v. 
Ramani Mohan Singh (2). In the case 
last mentioned, the Judicial Committee 
observed as follows: “Seeing that itis 


-a question. of jurisdiction, and depends 


on no disputed facts, their Lordships 
afte of opinion that they cannot declin 
to entertain it, although itis not speci- 
fically taised onthe appeal, more especial- 
ly as it necessarily presented itself in 
the argument,” 

Section 154 of the Assam Land end 
Revenue Regulation provides that, 
except when otherwise expressly  pro- 
vided in the Regulation or in rules 


(1) 14 I. A. 160; 1x M. 26; 5 Sar. p. C. J. 54p x1 
Ind. fur. 393; 4 Ind. Dec, (N. 5.) 18 (p. C). 

(2) 25 Ind. Cas. 4515 ax I, A. 107] 42 C. 116; 18 
C.W. N,094j 16 M. I, E. x08; (r914) M. W. N. 563; 


- x I, W.6r9;20 C, I. J. 23% 27 M. L. J. 4594 15 
D Bon, D. R, 824 (P, C.) EC oM - J e d 
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issued: under the Regulation, no Civil 
Court sh:ll exercise — jur'sdiction iu any 
of the matters men‘iozied. The subjects 
thes specified include the  c'aims of 
persons to perfect partition ənd the 
claims of persons to imperfect parti- 
tion except in cases in which a perfect 
partition could not be claimed from and 
has been reiused by the Reverivue Author- 
ties on the ground that the result of 
such partition wouid be to form a se- 
pirate estate li.ble lor an annual cmourt 
of revenue less than five rupees. The 
terms “ perfect partit on " ard "''imper- 
fect par'ition" are d fined in sectionc6 
in these terms: "'Pariiton is either per- 
fect orimperfect, Pertect partiticn met ns 
the division of a revenue-paying estate 
into two of more such estates, each 
separately liable fot the revenue asscssed 
thereon. imperfect pertiion means the 
disidon of a revenve-paying estate into 
two or more fporiiors jointly liable lor 
the revenue assessed on the entire estate," 
The term “ estate" is defined in clause 
(b) of section 3. It is not contended that 
the present suit isa suit for periectpatril- 
tion. The plainti! does not seek to effect 
a division of a reventte-paying estate into 
two ot more such estates, ee ch. sepat.tely 
Lable for the revenue assessed © thereon, 
The contesting defendants urge, however, 
that the snit is im essence One for im- 
perfect partition; in othe: words that the 
plaintiff really seeks a division cf a reve- 
nue-paying estate into two or more for- 
tions jointly liable for the revenue assess- 
ed onthe entire estate. 


The true scope of section 154 has been 
‘the subject of jud’cie1 decisions by no 
means essy to reconcile. But before we 
consider them, we May describe the scope 
of the suit. The property in dispute ad- 
mittedly belonged to one Khusal Raj; 
he left two sons, eech of whom optained 
one half share of the taluk. The plaint- 
if claims to have acquired an interest to 
the extent of 2-annas and 10-gundas of 
the disputed property by virtue of a sale 
in execution of a decree on a mortgege 
granted bythe descendents of the second 
son oí the original owner. The plcint- 
if alleges that by virtue of his purchese 
asthe mortgage sale, he acquired an 
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interest in a tract of land which is des- 
cribed in Schedules (I) and (2) attacled 
to the plint. Scheduie (1) sets out the 
boundaries of an area of 580 ecres 3 
foods and 16 poles. Scledule (2) sets 
out the boundaries of ən area of 15 kals 
Which, we are informed, ccrrespond ap- 
proximetely to 45 acres. The [leintiff 
asserts that he ccquircd title, not to all 
the lends in Schedule (I) but oily to 
such of the lands comprised therein as 
ate not included in Schedule (2), in other 
words, the lands in Schedule (2) have to 
be exce'uced from the lands in Schedule 
(1) in order that we may” ascertain the 
precise area chimed by the plaintiff by 
virtue of lis purchese. Thereis a Third 
Sechedule annexed to the plaint, which 
describes an area of I fal or 3 acres 
within certain  boundailes, This area, 
however, is not s‘tuated in the same vil- 
lage asthe lands of Schedule (1). The lands 
0: S^bedule (1) and consequently t1 elands 
of S. hedule (2) are si usted in ilk ge Hizia 
whereas the land of Schedule (3) is situated 
ia Vill ge Badaltura. Tle plaint narrates 
the hstory of ihe title to the disputed 
land and makes out that the specific lands 
covered by the mortgege represent a 
demarcated plot, corrsponcing to a 
svecific shate in the ciluk. The case for 
the plaintiff consequently is that the 
specific area which he invites the Court 
to di.ide as between himself srd ikecon- 
testing de'endants represents a share of 
the taluk, What is asserted is not that 
there wasa previcus partition of the taluk 
but that the pe sons interested in all 
thelends of the taluk have, by mutual 
arrangen.ent, held possession of specific 
lands as corresponding, More or less ap- 
proximately, to the shere held by them 
in the entire property. The questicn 
«rises, whether section 154 ol the Assem 
Land and Reveure Reguletion Ears the 
partition of lends in t]ese circurm.siances 
b: a Civil Court, merely Leccuse the 
lands are comjrised in a Yevenue-paying 
estate. The defendants have invited us 
to hold, on the authorities which will be 
presently mentioned, ibat the question 
should be answered in the affirmative and 
that the only remedy of the pleintiff ig 
by a proceediig before the Reverue Artho- 
rities idr partition of the disputed tract, 
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In Abdul Khaliq Ahmed v. Abdul Khaliq 
Chowdhury (3) the land to be partitioned 
was comprised in four estates, Before 
the partition could be effected, it would 
obviously be necessary to ascertain the 
land, This involved an enquiry as to 
what specific land out of each estate 
was comprised in the disputed area. In 
these circumstances, it was pointed ont 
that the process involyed in essence, a 
partition not of one estate but of each 
of four estates. The plaintif could not 
escape from the barof section 555, becavse 
he sougit, in effect, a partition of lands 
conprised, notinone estate, but in four 
estates, each of these would, in reality, 
be subjected to partition in the suit. 

In S:ni Chindra Purhkiyestha v. Prokas 
Chandra Das Chowihury (4) it was ruled 
thitan estate does not cease to be an entire 
estate within the meaning of the A:sam 
Land Revenue Regulation becavse o few 
plots of land are common to it and some 
Other estate or because they are hcld 
jointly with othet persons. It was pointed 
oat, however, that cases were conceivable 
where thete mi.ht be imperfect partition 
of a definite tract where such partition 
did notinvolve a partition of the estate 
itself. 

In Gowri Krishna v, Sabanunda Sarma (5) 
there was a difference of o inion between 
Mr. Jus‘ice Ra mpini and Mr, Jus‘ice Brett 
Tesultin : ina reference to Mr, Justice Ghose. 

t, Justice Gh«se poin'ea out tLat whether 
section 154 does or does no: operate as an 
elective bar must de;nd upon the cr- 
cumstances of each D tigation and that the 
test to be applied is, wuether what was 
sought by the plaintiff did Lot in essence 
in;oive a partition of the estate, There 
ate two other ccses where the pont his 
ben res *ntly considered, na:uely, Brojen dra 
Kishore Roy v. Kali Kumar Chowdhury (6) 
aad Ysin Ali v. Rada Gobindi (7) but 
neither o: then helps the contention of 
tha appaliant. The question waich really 
requires d-cision inthe present case i;, 
whether, it is open to the plaintiff to seek 


(3) 23 C. 514; 12 Ind. Dre. (N. $) 342. 
(4) 24 C. 752; 12 Ini Dec. (N. s.) 1169. 
5) 32 2. 1036; r C. Ln J. gar. 
lo 46 Ind. Cas. 967; 46 C. 235. 
(7) 55 Ind. Cas, 180; 30 C. I. J. 485: 47 C. 354: 26 
©, W. N, 38r. 
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a partition of the d'sputed tract which 
is obtained by a deduction of the laid 
comprised in Schedule (2) irom the lends 
comprised in Schedule (1), without 
a partition of the emire estate, within 
the meaning of the Assem Lend and 
Revenue Regulation. We are of opinion 
that the answer must be in the affirma 
tive, 

It is wellsettled that a partition may 
be effected on the basis of possessory 
title, as appears from the decision of 
the Judicial Committee in the case of 
Sundar v. Parbati (8), In that case, pos- 
SeS»lon of the estate, left by their de- 
ceased husband, was taken by the two 
widows of a child'es Hindu, who had 
before his death adopted a son to whom 
by a Will he bequesihed hs estate. The 
adopted son died shortly atter the testa- 
tor. It was ruled that the widows hed 
a possessory title or interest in the 
estate, notwithstanding that a preleralle 
title might exist in others through the 
deceased legatze, the estate thus jo ntiy 
held by them, was partible, and either 
widow might maintain a suit for parti- 
tion, This is consistent with tle principle 
frequently enunciated, that the object of 
a partition seit is to transform joint 
possession into possession in severalty, 
Durga Charan Acharjee v. Khundhar 
Envmal Hug (0). In the e.se before the 
Judicial Committee, it was obsere¢d that 
the Allahabad High Cosrt had Cor'ectly 
held thit possessury title was suffe'tnt 
to justify the institution al a sut fut 
partition ; and it is precisely on this foot- 
in; that the Jucicial Commitee held 
ia Bh gwat Sahai v. Bipin Behary Miter 
(1j), that partition night be ` effeetcd 
as between co-owners, «.l-houch their in- 
terests were not of cquel grade, jor in- 
stc nce, between a jro riclor end a tenure- 
holder. We are of opinion ti at, in the 
ecse before us, es betwen the phintiff ard 
the con'esting defendinis there miy be 
a partition on the besis of possessory 


(8) 16 I. A. 186; 12 A. 51; 5 Sar. P. C, : 
Ind. Dic (N.:.) 782. "e J. 448 6 
(9) E a c 725 e J. 441. 
tu) 7 dnd. Cas. 549; 37 I. A. 198; 37 C. or8 14 C. 
W. N, 962; 12 C. L. j. 240; 8 M. L. T 228j (gies 
M. W. N. 691; 7 A. L. J. 1137; 12 Bom, L. R. 997% 
20 M. L. T, 907 (P. C). i 
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title? and it is for this purpose, im- 
material that the title to this tract is liable 
‘to"be- challenged by the other co-owners 
of the Zzluk. There is, however, no pos- 
‘sibility of such a contingency here; be- 
cause.the other co-owners who have been 
made pafties havé not raised objection 
to the proposed partition, 
- , Finally, it has been urged that if this 
‘view be adopted, the suit is defective, 
as it does not include all the lands 
comprised in the talak, and must be 
deemed. a suit for partial. partition ; 
. Rajendra Kumar Bose v. Brojendra Kumar 
«Bose (rr) There is plainly no force in 
‘this contention, No property can be includ- 
ed in a suit for partition, unless each of 
Ahe patties ta the suit claims an interest 


‘therein; Ram Taran Nag Mozumdarv. Hari . 


„Charan Nag Mozumdar (12) and Sris Chandra 
. Datta. Chaudhuri v. Mahima Chandra 
Datta Chaudhuri (r3). It is not disputed 
that all. the lands in which the plaintiff 
and the defendants are interested are 
comprised in this litigation, and in the 


lands excluded, the plaintiff has no in-. 


terest, although the defendants have an 
interest therein along with other persons. 
We are of opinion that the Court below 
hascotrectly held that the suit was triable 
id the Civil Court. "ÁAsregards the merits, 
there is no substance in the appeal, An 
objection was indeed raisedin the course 
-of argument, as to the extent of the shares 
of the defendant’sinterests. That question 
-does not appearto have been raised in the 
Court below and is not ‘covered by the 
grounds of appealin.this’ Court. We must 
consequently declineto entertain the point. 
^ (he result is thet the decree made by 
the Subordinate Judge is affirmed and 
this appeal is dismissed with costs, to the 
-plaintiff-res pondent, 
© "&. D. 
: ` Appeal dismissed. 


-~ (x1). 77- Ind. Cas. 7907 37 C. In J. 191; (1923) A. I. 
R. (C.) 501. 

(12) 22 Ind. Cas. 30; 18 C L, J. 5560. 

(13) 33 Ind. Cas. 137; 23 C. L. J, 331, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. | 
APPEAL FROM APPELLATE DECRER No, 720 
OF 1915, f 
December x, x10916.. 
Presenj:—Mr, Mittra, Offg. A. J. C. 
Musammat LAHINI AND ANOTHER 
—PLAINTIFFS—APPELLANTS - 
VETSUS - 
BALA—DEFENDENI— RESPONDENT. 
_ Eyldence Act (I of1872),ss.32 (2), 67— Execu- 
tian of document, proof of — Handwriting, proof o 
—Statement by deceased writer as to execution, add- 


méssibility of —C. P. Tenancy Act (XI of 1898), 
S. 60, whether vetvospectiye—Occupanoy tenant, lease 


granted by, validity of— Interpretation of Statutes— 


Retrospective effect. 

Section 67 of the Evideuce Act does not re quite 
any particular kind of proof to establish execution 
of a document. [p. 799, col. 1] c ` i 

Abdool Ali v. Abdoor Rahman, 2x W, R. 429, 
relied on. 

Where direct evidence of the handwriting or 
mark of a person is ‘not available, indirect 
evidence may be given. [p: 799, col. 2.]. - i 

Haria yv. Manakchand, 27 Ind. Cas, 866; xr N, 
L. R. 9, followed. ! 

A statement in a document by the writer that 
a particular mark is that of the executant is ad- 
missible in evidence under section 32 (2) of the 
Evidence Act, where the writeris. dead and it is 
proved thatthe document was written by him. 
[p. 799, col. 2.] i 

Abdulla Papu v..Gannibai, x1. B. 6450; 6 Ind. 
Dec, (N. $,) 453, relied on. 

The heirof an occupancy tenant inherits the 
tenancy with the liabilities attached to it. Ifa 
valid lease has been created by the deceased occu- 
pancy tenant, his heir can inherit the occupancy 
rights only subject to such lease. [p. 800, col. r.] 

"There is nothing in the language of section 60 of 
the C, P. Tenancy Act which points to an intention 
onthe part of the Legislature to interfere with 
tights validly created before the passing of the 
Act, [ps 800, col. x.] : : 

No Statute must be construed so as to have 
retrospective operation unless such construction 
appears very clearly in the terms of the Act or 
arises by necessary and distinct implicaticn, nor is 
a Statuteto be construed so as to liave a greater 
retrospeclive operation then its language renders 
necessary. Evenin construing a section which is 
to a certain extent retrospective, the maxim ought 
to be borne in mind as applicable whenever the 
time is reached at which the- words of the section 
cease to be plain. [p 800, cal. 2.) 

Unless fromthe language a contrary effect is 
clearly intended every Statute which takes away or 
impairs vested rights must be presumed not to have 
a retrospective-operation. {p. 800, col. 2.] 


Kala Tikari v; Narayan, 33 C; P; Is R: 43 
followed; 


Appeal against a decreo of the District 
Judge, Nagpur, dated the 6th August I9I5, 


, 
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reversing that of the Munsif, Umrer, dated 
the 31st March 1915. 

. Mr, M. R. Bobde, for the Appellants. | 
. Mr. M. K. Padhye, for the Respondent. 


AJUDGMENT.—The plaintiffs sue for pos- 
séssion of two occupancy fields on the 
allegation that their grandfather Jago had 
given on the 4th May 1889 a ‘lease to the 
defendant of the saidfields for 20 years. 
The defendant admitted the lease, but he 
Said that there was a further lease given 
' by Jago on the 6th December 1893 for 30 
years commencing from the expiry of the 
first leasa. Although the instrumentis a 
registered instrument the plaintiffs - de- 
nounced this second lease as a forgery. 
It is unnecessary to state at present the 
Other pleas which have been raised as 
they will appear when I proceed to discuss 
the grounds of appeal. Thelower Appellate 
Court has held the lease of 1893 proved 
and has “dismissed the plaintiffs’ suit. The 
. first ground questions the finding regard- 
ing execution of .the disputed lease. 
The writer and both the attesting wit- 
messes are dead. The- document bears 
only the mark of Jagoas he was illiter- 
ate. Witnesses have been called to prove 
the handwriting ofthe writer andboth the 
attesting witnesses, Narain, witness No. 2 
for the defendant, says that the thika 
patra is in the handwriting of the deceased 
Wwiiter: Mahadeo Taxman. He was not 
specifically asked about the endorsement 
alter the mark of Jago to the effect that 
it.was the mark of Nagar by Jago, son 
of Palku Teli, But the District Judge, 
having regard to the similarity of the 
handwriting, concludes that this part was 
Written as is ordinarily the case by the 
writer, Now section 67 of the Indian Evi- 
dence Act does not, as was held in Abdool 
Ait-y, Abloor Rahman (1), require any 
particular kind of proof to establish execu- 
tion of a document.» The lower Court has 
relied upon the case Hara v, Manak- 
ehang (2). But the appellant’s learned 
Pleader tries to distinguish the present 
case on the ground that they have plead- 
ed that the document isforged, but that 


(t) 2r W. Rr4299. ^ —— 
(2) 27 Ind, Cas, 866; 11 Ñ, I R; 9; 
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no such stiggestion wat made in the re- 
ported tuling. That case merely lays 
down that -where direct evidence of the 
handwriting or mark Of a person is not 
available indirect evidence may be given; 
As laid down in Abdulla Paru v. Ganni- 
bai (3), the statement of the writer that 
the mark was Jago'sis admissible under 
section 32, clause (2). Although the state- 
ment is relevant it was ior the lower 
Court to decide whether due execution 
of the lease by the deceesed Jago has 
been proved or not. The Exhibit D-r 1s 
a statement made by JagoinSuit No,130 
of 1907. In this he admits having exe- 
cuted twa deeds of lease in favour of 
the defendant Jairam. In order to under- 
stand the exact relerence to the two 
deeds, the lower Appellate Court sent for 
the record of Suit No. 136 of 1907 and 
it conclusively proves that it reiers to 
the disputed lease dated 6th of Decem- 
ber 1893, as also to the admitted lease 
dated 4th May 1889. It 1s urged that 
there is nothing to show that the person 
who made the statement in the previous 
suit was the grandiather of tLe appellants. 
He is described in both the leases as well 
asin the former suit as Jago, son of 
Paiku Teli, surname Tambat of Makai- 
dhokra, and the lower Court was perfectly 
justified in holding that the person who 
made the staten eat recorded in Exhibit 
D-r was the giandfathe: of the plaintitts. 
It is contended thát as tenancy is based 
upon a personal co. tract the plaintiffs 
are not bound by the !eose made by Jago 
as hig rights came to au end on his death. 
In support of this proposition reliance is 
placed upon a passage in the judgment of 
this Court in Ghanya v. Ukund Rao (4): “It 
is an estate created by contract and Statute, 
and itsdevolution is governed by the same 
Statute, No doubt ihe Statute provides 
that such estate shall devolve asil it were 
land, but this is merely. a rule for gui~ 
dance in dealing with edch tenant acord’ 
ing to the personal law to which he is 
subject. It is not enacted that all the 
principles of euch personal law shell be 
applied to the estate, The Statute merely 


(3) 11 B. 690; 6 Ind. Dec. (N. 8) 453s 
(4) 4 N. L. Ri Q. 
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directs that when it becomes necessary to 
find the heir of a deceased tenant he 
sh ll be tha petson who would be he'r to 
an estate of ownership in land.” The 
dictum ot Grosthwaite, J. C, in Laxmi 
Bai v. Alyar Khan (5) is also referred to. 
It runs as follows: “As tenant he has 
obviously no right whatever beyond his 
own life, and, ualess such right is given 
by law, he cannot by will affect the 
landlord’s or any one else’s rights in his 
ho'ding after his death.” These cases 
have no beating whatever on thepoint now 
before me. No donbt ordinarily tenancy 
is the result of a perso.alcontract, but its 
incidents and devolution ere governed by 
Statute, The Act of 1883 whichgoverrs 
this lease allowed tra::sfers, which were 
bind ng upon tha tenant and persons 
deriving title from him, though they were 
voidab'e by the landlord unless entered 
into with h's consent. The right of an 
Occupaacy tenant has been made heritable 
by Statute, and the heir inherits as heir 
wth the liabilities attached to such heir, 
Tf a vaild lease has been created then the 
hair. can inherit oily the occupancy rights 
subject to such lease. It is idle to suggest 
that -each heir takes under a fresh con- 
tract with the landlord. 

It is contended that the leave of 1893 was 
au inieresse termini, The Tenascy Act of 
1898 cam. into force before the first lease 
expired’ and it is urged that the pro- 
viso to section 6 is 1etro;pective in its 
effect. The learned Pleader's content.on 
that the document of 1893 is merelv an 
agree neit to leise is wrong. It certainly 
is an interesse termini which as Fletcher, 
J. in Adolphe Strager v. Emma Price (6) 
pints out is an existing real rght 
vested in the lessee which gives hm 
an imnediate right of entry. It is not 
of much consegience whether the docu- 
ment creates a vested estate or a vasted 
rigat for the rule of presumption again,t 
interference wth such a right is well 
established. Maxwell on the the Inter- 
pret:t/on of Statutes, 5th Edition at pate 
348 states:—'' There is a fundamenfai rule 
oí English Law that ro Statute shall be 


(5) 2 C, p. L R. 167, 
(e) 12 C. W. N; 1059. 
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construed so as to have retrospective 
operation unless such construction appears 
very clearly in the terms ot the Act ot 
arises by necessary and distinct implica- 
tion; and the same rule involves another 
and subordinate rule to the effect that a 
Statute is not to be construed so as to 
have a greater retrospective operation thn 
its language renders necessary. Even in 
construinz a section which is to a certain 
extent retrospective, the maxim ought to 
be borne in mind as applicable when- 
ever the tme is reached at which the 
words of the section ce: se to be plain." 
In Kala Tihari v. Narayan (7) it was laid ` 
down that unless from the lan uage a 
contrary effect 1s clearly intenced every 
Statute wLich takes awayor impairs vested 
rights mut be persumed not to have a 
retrospective operati:n, There is nothing 
in the wording of section 60 which wold 
make it applicable to contracts entered 
into before the passing of the Act. A: 
I have already mentioned ıt was compe- 
tent uuderthe old Act,to an occupancy 
tenant to give a long term lease. The 
words “ notwithstanding any agreemert 
to the contrary" in Act XI of 1898 refer 
to agreements entered into after tle pass- 
ing of the Act and the words “ lease 
granted to a sub-tenant" also refer to a 
grant after the passing of the Act. Tak- 
ing the plain grammatica] meaning of the 
proviso I am unable to held that there is 
anything in the lancuage of the section 
which poiuts to an intention on the part 
of the Legislature to interlere with rights 
validly created before the pass'ng of the 
Act. I ho'd, theretore, that the lease of 
1893 did not become a mere lease 101 one 
year, as section Co of the Tenancy Act 
has no ap; licaticn to it, 
The appeal is dismissed with costs. . 
Appeal dismissed, 
Z.K, . 


(7) 13 C.P. L.R. 143; ° 
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PATNA HIGH COURT. 

DRATH REFERENCE CASE NO. 25 OF 1923. 
(C&IMINAL APPEAL NO, 194 OF 1923.) 
November I5, 1923. 
Presenj:—Justice Sir John Buckuill, KT., 
' and Mt. Justice Adami. 
PHULMANIMUNDAIN AND ANOTHER— 

| APPELLANTS ; 

| 7 Versus 
EMPEROR--RESPONDENT. 

Penal Code ( Act XL V of 1860), ss. 302, 304 À 
— Death caused. by love potion— Intention to cause 
death, absence of— Offence, ; | 

Where death is caused by the administration to 
a person of a substance which is believed by 
the accused to be a love portion, the accused 
cannot be convicted of murder, unless it is shown 
clearly. anl without possible doubt that the inten- 
tion of the accused was to cause death. The proper 
conviction in such a case is one under section 304A 
of the Penal Code. [p. 804, col. 2.] 

Emperor v. Ramava Ciennappa, 28 Iud, Cas. 
641; 17 Bom. L. R. 217; 3 Bom. Cr. C. 38; 16 Cr. L. 
J. 305, Pika Bewa v, Emperor, 14 Ind. Cas. 195; 
15 C. I- J. 512; i3 C. I. J. 195; 16 C, W, N, 
1055; 39 C. 855, relied on, 

Appeal from a decision of the Judicial 
Commissioner, Chota Nagpur, dated the 
Irth October 1923. l 

Messrs, A. D, Patel and A. K. Ray, 
for the Appellants, 

The Government-AdVocate, for the Crown. 

; JUDGMENT. | 

Adami, J.—The ‘appellant  Phulmani 
Mundain has been found guilty of the 
murder of her husband, Lodro Munda, and 
has been sentenced to death by the leatn- 
ed Judicial Commissioner óf Chota Nagpur. 
The appellant Sagar Munda has been 
found guilty of abetment of the murder 
and has likewise been sentenced to death, 
The learned Judicial Commissioner has 
referred these sentences to this Court for 
confirmation, 


It appears that Lodro Munda had for 
nine years before served as a servant of 
one Abraham Munda at. Kadma, Abraham 
being some relation of his, but fcr the last 
eighteen months he had transferred his 
services to one Masidas Kumar who lived 
not far away from Abraham. l;odro rad 
no house of his own; he took his meals 
with his relation «abraham and slept at 
the house of his master Masidas. 

Three years ago Godro married the 
appellant, Phulmani, whose parents lived 
at.a village called Hesahatu some little 
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distance away. Having no home of his 
own Lodro had to let his wife live gener- 
ally with her parents but she used to 
come at times and stay with him at the : 
house of Abraham, Asfar as one can see 
there were no quarrels between Phulmani 
and Lodro but the neighbours inferred 
that they did not get on very Well 
together from the fact that Phulmani 
used only to stay for a short time at 
Abrabam's house and then used to escape 
home. ps 

At mid-day on the rrtb June 1923 
Phulmani came to the house of Abraham 
and stayed there for the day. .In the 
evening wben Abraham, Lodro, Phulmani's 
mother, Bharosi, who had come with het, 
and Abraham's wife Mariam were in the 
house, Phulmani cooked the food for the 
party. Lodro partook of rice and dhal 
which had been cooked by Phulmani and 
after staying for sometime in the house 
of Abraham left for the house of Masidas 
where he went to sleep. During his meal 
he had meationed that the rice and 
dhal tasted bitter, At about 10 o'clock 
that night Lodro complained to Israel, 
the son of Musidas, that he was feeling 
ill and that there were burnings in his 
bodv; he also started vomitting. Isreal 
told Masidas and Masidas came and saw 
Lodro, and seeing his condition, sent tor 
Abraham aud Mariam; and Phulmani also 
came to the house. The women proceeded 
to rub oil on Lodro's body. Then Masidas 
sant for a b2td called Bora ya who brought 
two kinds of roots which he crushed aud 
adm nistered to Lodro in water, but Lodro, 
it seems, could not swallow the mixture. 
and vomitted it out, His condition grew 
worse and early in tbe morning, at about 
4 A.M. he died. He had been lying on 
a matin the verandah and had, it seems; 
vomittedon the mat, In the morning 
Masidas Went off to the Police Station and 
gave information at 7 o'clock. The Sub- 
Inspector ceme and investigated the case 
and found the dead body of Lodro on a 
mat in Masidas’ verandah. He also found 
vomitted matter a little distance away 
below the verandah; it looked as it had 
been swept there. He collected this and 
he also cut portions of the mat where he 
tound stains, he collected also scrapings 
of portions of the surface of the verandah 
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where he saw what he thouzht were blood 
stains or vomitted matter, and these sub- 
stances’ wete subsequently sent to the 
Chemical Examiner. The Sub-Inspector 
then went. to the house of Abraham’ and 
thete found a chicken that had died and 
also two doas which had been paralyzed 
during the night. He was handed the dubha 
in which Phulmani. was saia to -bave ad- 
ministered the dil toherhusbandand he 
also collected what remained of the rice 
from thee vening be' ore, l 
— The Sub-Inspector . took all proper 
Steps to forward the substances which 
be had found to the. Chemical Exami- 
ner. The chicken and. the hea wh:ch 
wa; subsequently found were sent. to 
the Veterinary Surgeon in order that 
the conte:ts of their hodies might be sub- 
' mitted to the Chenical I$xaminer, The 
result of the chemical analysis may be 
Stated now. Aconite was fou d in the 
rice vo.nitted ty Lodro Munda as a'so in 
thé ric: which ha | been vomitted by the 
doz:and in the kor, (bra s cu»): which 
‘ad contained the dhit which Lodro had 
consumed. No trace of poison was found 
in the other articles, namely, the cut. pieces 
of mat and the scrapinzs from the veran- 
.dihin.Misid:s' house. In the vomit of 
tha doz; were “ound some pieces o' wood 
dad in the vomit collected yut side M jsidas' 
verand:h were found small pieces of paner, 
‘No explanstion has been given how the wood 
and the pspet came to he mixed with 
the vomit but it is quite likely that in 
‘scraping uo the substances some wood or 
paper got mixed up with it. 


LI 
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Lodro's body was dely sent to the As- 
‘sistant Sargeon for ost mortem. The 
“post morlem esamin,tiou was held by 
Assistant Surgeon who found signs lead- 
ing him to believe that death was caused 
. by. some poisonous stuif such as aconite or 
belladona. There was general venous con- 
gestion and hiemorrhages in the mucucus 


.membrane of the stomach -while the hicrt - 


;was full of dirk clotted. blood, All the 


symptoms of poisoning were present ‘and - 


the, stomachand.other vital organs such 
cas the. liyer, kidney and. intestines were 
_ sent to.the Chemical. Examiner wlio detect- 
ed aconite in the portions  ssntto him. 
There can, therefore, be no doubt that 
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In his infórmation Masidas stetcd that 
Phulmani served Lodro with the food and 
that Lordro and.his wife.were not ón good 
terms. It transpired too’. that, though 
Phuimani had been -rubbing Lodro's body 
with oil while he was ill, she head dis- 
appeared before he died. -It also came to 
be knownthatthere was some intimacy 
between Phulmani and the eppellant 
Segir Munda, end it wes suspected .that 
she had gone to join Sagar, but when 
search was made both at her parents' house 
andin Sagar’s village neitner of these two 
persons could be found, It was not until 
some days later, a ter warning had been 
‘given to the chaukidar of Kolma to look 
‘out for these two people, that one day pro- 
'secution witness No. r9, Simon, saw Phul- 
mani in Kolma stout 40 yards irom 
S-gir’s house. He asked her whoshe was 
and whera she was goingand she saia that 
sh» was looking forSager. He asked her 
what she hid to do with Seger end she 
replied that she had asked ‘Sagar for 
medicine so that she might give it to her 
husband to make him ceaseto care for her 

‘and that he had given her some medicine 


the death of Lodro was due to poisoning 


“which she had given to her husband who 


- hid died in consequence and so she was 


- looking tor Seg.r. Simon. also sew Scgar 


“and told him whet the woman had said to 


him and Sagat said that he hed cone no 


wrong and hecould not understand why 
the wom: n hed made such statements, 
he chaukidars were celled in end Phul- 
mani and Seg r were both taken to` the’ 
' Sab-Inspector on the 16ta June. They got 


' to the Police station ontke I7th and wete 


+ 


taken before the Sub Divisional Mzgis'rate 
ot Khunti, Ater the necessary warning 
had been given, and precautions taken, the 
statements of these two persons wererecord- 
ed by a Magistrate of ‘the First Cless. 
Phulmani stated thatshe had given her 
husband some medicine but not with the 
intention of killing him; she had given it 
to him so that he might not -leave her; 
she had run away in tear when she saw 
him dyingbecause she thougbt thet it 
might be suspected that her intention hed 
been to kill him... Sagar corrobo1eicd what 


-Phnimanihad seid. He .asseited that the 


woman hadasked him pre mediclue to 
l ha 
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give har husbind so thit the husbsnd 
shoald not desert. her and that he 
hid iecured the medicine from one Birsa 
of Giring. A week after he got it he gave 


tha modizin; to Phalmani, but he denied. 


thit he hid askea forony medicine which 
would kill Lodro. Sagar said that ‘after 
Lod:o's death Phulmani hid come to his 
house, — a 

Agin onthe 9th of August both Phul- 
mini and Sigar made statements to the 
Co u nitting Migistrate, Here Phulmani 
sid thit. on th» diy on which Lodro hid 
died ‘ron i[ln:ss she bd given her hus- 
band medicine in order that he might cease 
‘to cate for her, She said that when she 
mirried him she hadcared for him but 
she m longer did so. Sagar had given 
hər the medicine and when  Lodro was 
dying she bad run away to Sagar to in- 
form him that, whereas she had wanted 
madicins to make Lodro leave her, the 
mjitine wis caus nz Lodro's death, She 
adnitted thit it was she who cooked 
Lodro's.rice and dhal-.ndthat she hed 
pit the medicine into his dal. She had 
no‘, however, given him the medicine with 
the intention of killing him but only in 
order to ceuse him to leave her, Before the 
Committing Magistrate Sagar madea simi- 
lar statement corroborating what Phulmini 
hid said. Phulmani, he said, had told 
“him thit sbe had no longer cared for 
her husband and wanted her husband 
to give her up. He had procured the 
medicine from Birsa, whom he had 
asked whether he kn:w of any medicine 
which would make ht;sband and wie leave 
eacı othər and Birsa said that he knew 
some medicine and had given him some a 
week aterwatds. He, Sagar, had given 
tha medicine to Phulmaniand then he heard 
from Phuimani that I,odro was dying 
owing to the medicine, Before the learned 
Judicia! Commissioner these stetements 
by the two accused were retracted. 
Phulmini stated that it was Mori»m, the 
wife of Abraham, who prepared the Aa] and 
rice.and that she, Phulmani, had been 
driven to mike the previous statemsnts 
because she had been tutored to do so by 
the Sub-Inspector and the Head Constable. 
She denied that sh» wa; present when 
Todro died and she also denied that she 
had any intercourse with Sagar. Sagar 
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stated thatit was Phulmanl who had iur 
plicated him and that he hed made 
ptevious statementsto the Police and to 
the Magistrate out of fear; he denicd 
giving any medicine to Phulmani. The 
reason he gave for his implication “by 
Phulmani was that he hed scolded her end 
told her that she ought to stay with 
het busband. T 

Now the evidence as to the events which 
took place on the rrth June is quite clear. 
There is no dorbtihat Phulmani adminis- 
tered the poison to her husband in his 
dhal. This is proved quite conclusively by 
the witnesses and by the chemical analysis 


and there is no doubt that Lodro 
died of poison administered in the 
dhal. Of course the confessions made 


by Phulmani as to the administration 
of the drug have to be taken with 
cafe because they were afterwards te- 
tracted but those previcus statements 
are strongly corroborated by all the 
evidence given in the case. The case is 
a clear one so far as the facts are con- 
cerned. The only question which really 
arises here is the question of the inten- 
tion with which the powder was procured 
by Phulmani and the intention with 
which it was administered to her hus- 
band. 

With regard to Sagar and also with 
regard to Phulmani we Lave to decide 
whether either of these two, or both of 
them, were cognisant of the fact that 
the powder they were handling was a 
poison, It .is true that Phulmani has 
changed her statement in her confes- 
sions. She first said that her object was 
to make her husband love her and after- 
wards that her object wes to make 
her hüsbanrd leave her; but in both 
statements she has averred that her 
powder as a 
potion to influence her husband’s heart, 
and she denied throughout thet her 
object was to kifl her husband, The 
learned Judicial Commissioner with regard 
to the knowledge of the appellants as 
to whatthe powder was, holds that “the 
guilty relations .between Phulmani and 
Sagar andthe frequency with which the root 
of aconite is met with in Indian Bazars 
appear to me to justify the conclusion 
that they must have known perfectly 
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well what the medicine was, "The fre- 
quency with which aconite is met with 
.in Indian Bazars is mentioned in Lyon's 
Jurisprudence.” This statement is rather 
too broad. We have 10 remember that 
these people were Mundas and even if 
Sagar knew the nature of the poison 
there was nothing which can satisfy us 
without a doubt that Phulmani also knew. 
It is to be noted that Sagar stated that 
he had procured the aconite from one 
Birsa and Birsa has not been produced for 
. examination, nor does the evidence show 
why he was not produced. The probabi- 
lity is that Birsa denied that he had 
supplied aconite, It.is hardly likely that 
he would admit it, but anvhow we have 
no evidence to show that Sagar was in- 
formed what the poison was when he 
procured it. It is possible that he too 
thought that he was procuring some sub- 
stance which would be a potion of some 
sort. From the statement which Simon 
says Phulmani made to him, and from 
her confessions it would appear that 
Phufmani thought she was using the 
substance as a. potion, There is no 
evidence throughout to show that she 
knew the substance was a poison, of 
that she intended to kill her husband. 
The evidence as to enmity between Phul- 
mani and her husband is based on in- 
ference. The witnesses themselves say 
that they have never seen any quarrel 
between the two, 
Now if we are to hold that these con- 
fessions are cortoborated by the evi 
dence although they have been retracted, 
at the same time we have to remember 
that if we accept the confessions at all 
we must accept them as they stand and 
“cannot add to them; we can only take 
them as confessions by Sagar and Phul- 
mani and that the substance procured 
by Sagar was administered with the 
object of influencing in some way or an- 
‘other the heart of Lodro, It- is true 
that having regard tothe fact that Phul- 
mani's own mother stated that Phulmani 
and Sagar had for the last year been 
intimate, (Bhatosi puts it that they 
had been of One Mind with each other}, 
Sagar probably would not be anxious to 
make Lodro fonder of his wife, It is, 
as the learned Judicial Commissioner has 
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found, very probable that the couple 
wanted toget rid of Lodro; but in this 
case there is no sufficient evidence to 
show us that such was their intention 
without any reasonable possibility — of 
doubt, We have to rememder that the 
people are ignorent end that such love 
potions are believed in by the ignorant. 


“There have been several cases, all very 


much ofthe same nature as the present 
one,in which it has been held that where 
the intention to cause death cannot be: 
elecrly found without any other possible 
explanation of the act of the person giv- . 
ing poison,a conviction for murder can- 
not stand. The case ot Emperor v. 
Ramava Chennappa (t) is very similar on 
facts to the present one. It was there 
held that in a case like the present one, 
the proper conviction is a cunviction 
not under section 302 but under section 
304 A. In Pika Bewa v. Emperor (2) the 
Calcutta High Court also held that un- 
less it is shown clearly and without pos- 
sible doubt that the intention was 10 
cause death where a substanceis admi- 
nistered as a love potion, the accused can’ 
not be convicted of murder. It was there 
said that ‘‘the mere administering of a 
love potion or drug, which a person thinks 
might be beneficial, is not in itself an 
offence: but when it is supposed to have 
effect upon persons with whom the para- 
mour of the accused had enmity, and when 
she administers it without due care 
and caution or any enquiry as .to what 
it really is, her act certainly falls with- 
in section 304 A.” Similarly in the-case 
of Jamna v, Emperor (3) it was held in 
a case almost similar to the present one 
that the offence comitted was an offence 
under section 304A of the Penal Code. 
The learned Judicial Commissioner has 
held that there cannot be any possible 
doubt as to the intention of Phulmani and 
Sapar; but we are mot able to hold that, 
considarinz the statements and the evidence 


(1) 28 Ind, Cas: 641; 17 Bom. L. R. 217; 3 Bom. 
Cr, C. 38; 16 Cr. L. J. 305. 

(2) x4 Ind. Cas, 195; 15 GAL. J. 512; 13 Cx. LJ. 
195; I6 C. W, N, 1055; 39 C. 855. P 

(3) 2 Ind. Cas, 214; 31 A. 290; 6 A. L. J. 6031 9 
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there is no possibility that Phnimani at 
at any ratereally believed that the drug 
which was given to her would merely 
influence her husband's heart. Her sub- 
sequent action as shown by Simon’s 


Evidence corroborates this idea. There . 


is no doubt that Phulmani was 
acting on the suggestion of Sagar and 
it is impossible in the absence of Birsa 
to say whether Sagat really thought that 
the substance was harmless. He too 
must get the benefit of the doubt so 
far as the conviction of murder is con- 
cerned, but of the two he is probably the 
more responsible for the consequences cf 
the administration of the drug. 


It is clear that Phulmoni, even if she: 


hid neither the intention to cause death 
nor the knowledge that she waslikely to 
cause death, was careless of the conse- 
quences of her act, and administered the 
poison without due care and caution or 
any inquiry as to what it really was. 
. Sagat, too, made no sufficient inquiry 
before he handed the poison to Phulmani, 
and by supplying her with tLe powder 
abetted the offence of which she has 

been found guilty. 

The convictions under Section 302 and 
section 302 1ead with section Iog and 
the sentences of death rassed against 
the two appellants must be set aside, 
-and there must be substituted therefor 
the conviction of Phulmani under section 
304 A, Indian Penal Code, and of Sagar 
under sectioa 304 A read with section I09. 
They are sentenced to rigorous imprison- 
ment fortwo years under those sections 
respectively. 

Buckaill, J.—I agree. 


Sznienze selaside. 
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NAGPUR JUDICIAL COMMISSIONER S 
i COURT. 
CRIMINAL, REVISION NO. 200 OF 1923. 
October 22, 19 3. 
Present :—Mr. Kinkhede, A. J. C. 
SUKERULLA FAKIZ—APPLICANT 
Uersus 
FATMA—NON-APPLICANT, 
Criminal Procedure Code (Act V of 1898), 
Sı 4£8—Muhammadan husband-—Second marriage 
—M ainienance claimed by first wife—Offer to 
fvoyide separale residence, effect of— Refusal to 
live with husband. i 
The mere fact that a Muhammadan husband 
marrjes a second wife is no ground for his 
first wife to refuse to live with him and to 
claim separate maintenance. But she cannot 
be said to refuse to live with her husband 
within the meaning of sub-sections (3} and (4) 
of section 488 of the Criminal Procedure Code, 
merely because she refuses to accept his offer 
to provide separate residence for her. [p. 806, 
cal, 1.) 


Criminal revision against an order of the 
Magistrate, First Class, Murwada, dated 
the 4th July 1923. 

Mr, M. R. Dixit, for the Applicant, 

Mr. G. P. Dick, for the Non-Appli- 
cant, 


ORDER,—The non-applicant who is the 
married wife of the present petitioner 
moved the Criminal Court of Murwada 
where she resides with her brother, for 
an order to the petitioner to givé her a 
monthly allowance of Rs. 15 on the 
ground that he neglects or refuses to 
maintain her in spite of written notice ' of 
demand dated 21st April 1922 and that her 
brother also objects to maintain her. She 
alleges that about seven years ago she 
was cruelly beaten and turned out by 
the petitioner and since then lived with 
her brother, The husband admitted hav- 
ing received the notice and alleged that 
he had gone to take herto his house but 
she declined and her father and brother 
were adverse to her returning, He ex- 
pressed his willingness to take ker to his 
house, He added that the wife left his 
protection six years ago and so he took 
another wife. He offers to keep her in 
another village and wont keep her with 
nimself and with another wife. 

On evidence the Magistrate came to 
the conclusion that the husband had ill- 
treated the wife and turned her out and 


she, therefore, naturally refuses to go 
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back to him unless she gets the assurance 
of fair and equal treatment and residence 
with her husband. The Magistrate thought 
an offer to take her and make her live 
apart from the other wife in a separate 
village, which presumably implied that 
she was not to get all the privileges and 
resrect due to her position as the peti- 
tioner's wife, was not such as would 
deprive her of her right to demand 
separate maintenance, He fixed Rs. ro 
per month as maintenance, I presume 
rom the date of the order, It is against 
this order that the revision is filed. It is 
. contended that the order was without 
jurisdiction inasmuch-as neither tarty 
.resided within the jurisdiction of the 
Magistrate who tried the case and that 
the petitioner’s offer was sufficient to 
disentitle the wife to à separate main- 
tenance and that the mere fact that a 
second wife was taken by him was no valid 
reason for the applicant to demand sepa- 
rate maintenance, 


As regards the question of jurisdiction, 
the applicant's version was that her 
marriage with the petitioner took place 
at Gourha, which is in Murwada Tahsil 
of the Jubbulpore Di.trict and that she 
.resided with him there for a period of 
„one year, Under these circumstances I 
.think section 488 sub-section 9 clearly 
gives jurisdiction to a ‘‘Magistrete of the 
District where the husband last resided 
with his wife" to entertain the retition, 
. Ground No, I, therefore, fails, 


As regards ground No. 3 allI have to 
.say is- that the mere fact that the peti- 
. tioner has “taken another wife will be no 
ground for the wife to refuse. to co back 
. under his protection. But bere we cannot 
lose sight of the fact that the offer is 
only to give her separate residence which 
. necessarily involves a refusal on the 
husband's part allow her to Jive with him. 
"The applicant cannot be said to “refuse 
to live with her husband" within the 
Weaning of sub-sections 32nd 4 of the 
said section if she disapproves of the so- 
called offer. In fact there is no offer 
I think 
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that exist between the pattics, This dis- 
poses ground No, 2 also. 
The application is rejected. 
Application rejccied, 
Z. K, 


ALLAHABAD HIGH COURT, 

CRIMINAI, REVISICN No, 243 OF 1923. 
July 13, 1923. 
Present:—Mr, Justice Daniels. 
JOTI PRASAD—APPLICANT 
Versu s 
DURGA PRASAD- OFFOSITE PARTY. 

Crimnal Proccdure Code ( Act V of 1898), ss. 195, 


: 439— Sanction lo prosecute— Revision— Inierferexce 


Ly High Court, when justified. 

Where an application for sanction to prosecute 
has been dealt with by two Courts the High 
Court can only interfere, if at al, in the exercise of 
its revisioral juri:di tion under section 439 ot the 
Criminal Procedi 1e ( ode, end then only to prevent 
a gress and palpable failure of justice. fj. £07, 


col, 1.) 
Ahsanullah Khan v. Mansukh Ram, 25 Ind. 


Cas. 350; 36 A. 403; 12 A. L. J. 511; 15 Cr. L. J. 
598, relied cn. 

Chott v. Khacheru, 58 Ind. Cas, 250; 42 A. 649 
18 A, L. T. 758; 2 U. P. IL. R. (A.) 353121 Cr. I. J. 
746, referred to. 

Criminal revision against cn order of 
the Sessions Judge, Mainpuri, datcd tle 
30th of April 1923. 

Mr. Satla Nath Mukerji, for the Appli- 
cant, l 

Mr. Kumuda Prasad, for the Opposite 
Party. - a 
JUDGMENT —This is an application for 
revision ot an order of the fessions 
Judge of Mainpuri sett'ng aside a sarc- 
tion for the prosecution of Drrga 
Prasad for perjury. Durga Prased wes 
arrested in possescion of a bettery srid to 
have been stolen. He was the servant _ 
of Chaudhii Badan Singh, Honorary Megi- 
strate. Ee hed in his pcssessicn a letter 
whch ke said hehad written et the cicta- 
tion of Baden Sirfl sbowinr that be was 
being sent tu retvzn tke battery to cne 
Joti Prasad. Joti Pias.d was put cr lis 
trial uncer section 411, Jncian Peral Cece, 
but acquitted, the Trying Magistrate being 
of opinion thet the letter of Durga Prasad 


Vol, 77] 


INDIAN CASES; 


805 


NARENDRA NATH V, RAST INDIAN RAILWAY COMPANY, 


was not written at the dictation of Badan 
Singh and that Lurra Ptiesad had sworn 
falsely in saving that it was so writter. 
Badan Singh himself swore that the 
letter was genuine end this Corrt kas 
already rejected an application for tke 
prosecution of Badan Sinch, 

As this matter has alradv been before 
two Courts under section 165, Crminal Troce- 
dere Code this Court can only interfere, if 
at all,in the exercise of its revis'onal jurisdic- 
dion under section 439, Criminal Proced: re 
Code. Sir George Knox in Choti v. Kta- 
ch^ru (x). helu that ro revision iay in stch 
cafes. Mr, Justice Pic gitt in Aksanullah 
Khan v. Mansukh Ram (2) held that the 
Court could interfere Lutcnly in order to [1e- 
vent agross and palpa bie failure oi justice. 
Whichever view is cotrect, and I incline 
to the view of Mr, Justice Pigrott, tlis is 
not a casein wkich I sLali bejustficd in 
disturbing the order of .the Ccurt | efow. 
The case agairst Durga Prasad stands cn 
the sime fvoting as tht agcinst Baden 
Singh, If Baran Sinph's evidence was 
true, that of Dur, a Prasad wes irte also. 
The Court Lelow was ot o:inon that the 
evidence was not suffii nt to justify a 
prosecu ion ard I decline 1o i terfere with 


this order. I, therefore, dsmss the 
a pprication, 
Applicrton dismissed. 
T. 
ir} 58 Ind. Cas. 250; 42 A. 640; 18 A. In J. 755; 


2 U P. L.R. (A) 353; 21 Cr. L. |. 746, 
(2) 25 E Cas. 350; 36 A. ka T jf. 5in 


PATNA HIGH COURT. 
CRIMINAL REVISION PETITION NO. AT 
OF I923. 

November 12, 1923. 

Presint — Mr, Justice Kulwant Sahay, 
NARENDRA NATH SARKAR AND 
OTHERS—EIRST PARTY— PETITIONERS 
VErSUs 
EASTINDIAN RAILWAY COMPANY 
REPRESENTED BY THEIR AGENT AND 
OTHERS—SECOND neers 


PAR 
Criminal Procedure Code (Act V of 1898}, 55. 


144, 147, procedure under— Irgulr — Order tassed 
afer ex p rtc ergvi-y, leabty of. 

Pettorers complained to a Magistrate t at the 
opposite party was abont to dose a 10ad oxer 
which the petitioners hed a right of casement 
and that there was immediate danger of a breach 
of the peace. Theirapplicat£en purported to be 
under sections 144 and 147 0f the Criminal Pio- 
cedure Cede and invited the Magistrate to take 
action. The Magistrate in:tead of cailing for 
wiitten statements cf the pirties srd hearing 
eviden e or holding ar y enquiry at all went over 
to the offie of the « ppcsite pirty. ind after 
obtaining scme information passed in order 
de laring that the road belonged to the opposite 
party and they could dea) with it in any manrer 
“they pleased ; 

Held, that the procedure adopted by the 
M:gistrate was wholly unwerrented Ly lew and 
hi: order was consequently ill gal and must be set 
aside. 

Criminel revis'on frcm an order of the 
Additonal District Meg:trete, Dhe1 bad, 
dated the 3xst July 1923, cffizn. rg that of 
tke  Sub-Divisioncl Officer, Dhenbed, 


defcd tle -oth July 2923. 

Messrs, Yunus ard S. C. Mazumdar, 
for the Pet.!in.ers. 

Mr. S. N, Bose, for the Orposite Hur 

JUDGMENT,—On the 24th July 1023 
the petilicners filed a petition before the 
Seriur ‘Deputy Masistrate of Djenhad 


wherein they stated {hit there wes a rond 
wit i: the jurisdiction of tte Dhented 


“M. nicip.lity comn.e nci.g'/rumihec Dhankl: a 


cold staton ro d towerds tle erst o’ the 
Indira Ralway Institte ind Redng to 
M.ncit.nr village, They c+ m the seid 
rocd to hea public ros d in ex" tence 
from a very long time, They stated that 
atanv rate the public and tle residents 
of Manaitant had been using it as pibl'c 
road for over 70 years andthey clim to 
have acquired a right of casement over 
the said rocd. It wes stcted thaf the 
second party, namely the East Ind'an 
Railway Comoany, their Chief Engineet, 
Mr. Johnstore, and their Distriot Engineer, 
Mr. Hockforth, were trying to conv. rt the 
road i.to a private road and to obstruct 
or prevent the petitioners ard the public 

from using tle road, On the 21st July ` 
1923 they had published a notice in the 
Amrita Bazar Patriki to the effect that 
“it was notified for the informetion of 
all concerned’ that the Eest Indian Rail- 
way private road commencing from the 
Dhanbad old ‘station Toad towards- the 
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east of the Indian Railway Institute and 
leading to Maneitanr village will be closed 
against all traffic from Ist August 1923.’ 
They stated that the description of the 
road as a private road in the said 
notice was incorfect and false and it was 
alleged that the said notice had heen 
published with the object of making the 
Toad a private one and that it was the 
first attempt on the part of the Rallway 
Company to close the road which had 
been used by the public during the lost 
70 years, They stated in their petition 
that they had plenty of documentary and 
oral evidence including old registered deeds 
to support their case and they alleged trat 
any attempt on the part of tke Railway 
Company to close the road on the Ist 
August 1923 would lead to a serious 
breach of the peace. They accordingly 
after stating these facts prayed for a 
notice upon the Railway Company Tes- 
training them from closing the road on 
the rst August 1923. The petition was 
headed as one undef sections 144 and 147 
of the Criminal Procedure Code, and having 
regatd to the urgency of the matter it 
was played that notice should at once 
issue to the Railway Company r«straining 
them from closing the road on the Ist 
August 1923, Upon receipt of this petition 
thelearmed Deputy Magistrate pessed the 
following order on the 24th July 1923. 
“I shall enquire into the matter and pass 
order on the 30th July 1923," Before 
the 30th July 1923 the learned Deputy 
Magistrate adopted a procedure which is 
not warranted by law. Instead of holdirg 
. eny enquiry as provided by lew either 
under section 147 Or under section 144 he 
went over to the office of the District 
Engineer, examined certain documents 


and cotresponcence relating to the read’ 


and made certain enquiries in the cffice and 
he ascertained what he calls the history.of 
the road. He held ro enquiry 2s provided 
_ by section 147, Criminal Procedure Code, 
at all, He never heard tke petitioners, 
never drew up any proceeding under Sec- 
tion 147 and never called upon the parties 
to adduce evidence or file written state- 
ment. Witbout askng the petitioners to 
adduce any evidence and without hearing 
the petitioners he passed his order on the 
3eth July 1923 wherein he set out what 


he calls the history of the road from 
the information he gathered by exzminirg 
the documents and making enquiiies in the 
office of tre District Engineer, He came 
to the conclusion that the road vias a 
private road belorging to the Railway 
Company. He nowherecotres to any ccn- 
clusion as to whether the petitiorers of 
the public had acquired any right over 
that private road by way of easement. 
Alter discussing the doctments and after 
placing upon the file a copy of the agree- 
ment exectited by one Mr. Mathews in 
favout of the Railway Company which 
he had obtained from the District Engineer’s 
office he came to the conclusi«n tlat tke 
tight of the Railway Company hed becn 
established and towards ihe end of his 
order he estates. “It is true that tke 
road has been used not only by the 
lessee but by others as well for a con- 
siderable time but that dces not to my 
mind affect the Company's right. I can- 
not, therefore, issue an order c nder section 
144, Criminal Procedure Code, as prayed {or 
by the petitioners restizining tLe Railway 
Company from exercising their ordinary 
proprietary tights over their own lend. If 
the petitioners have any grievance tley 
may go to the Civil Court. There can be 
no breach of the peace unle:s instead of 
doing this they take the Jaw into their own 
bene? Which they will do at their own 
risk, 

Now to my mind this is in effect decid- 
ing the case under section 147, .e., decler- 
ingtheright of the second party withcut 
complying with the provisions leid dcwn 
under the law. If the learned Deputy 
Magistrate had come to the corciusi thit 
thate was no likelihcod of a Lreach of 
the peace and tkat, therefore, no ecticn 
need be taken either under secticn 144 or 
under seetion 147, Criminal Prccedure Cece, 
he would have been justified in Coing so; 
but instead of disposing of tne matter in 
that way he takes evidence ex ferie by 
going over to tke office of the second party. 
He makes enquiries in the abserce ot the 
petitioners end withert givirg them an 
opportunity of edducing their own evi- 
dence and examining witnesses and ccm. 
ine toa distinct finding as tothe alleged 
tight, of easement set up Ly the peti- 
tionets he comes tothe conclusion that 
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the tight is with the Railway Company 
and that if the petitioners go upon the 
land. they do so at their own risk, In 
_ effect he makes en order in favour of the 
second party under section 147and prevents 
the petitioners from going upon the land. 
Such a procedure is wholly unjustifiable. 
Whenthe petitioners went up before the 
Additional District Magistrate against this 
order-of the Deputy Magistrate he declin- 
“ed to interfere. He observed that tke 
whole history of the road in dispute was 
that it was constrected as a carriage 
approach foad to two bungalows especially 
that of Mr, Mathews and that when the 
Railway land was acquired and that 
fencing put up if was never suggested 
that the access to thevillege of Manaitanr 
was being closed. Where he gets trese 
facts from it is difficult to say. There 
does not appear to ke anything on the 
record from which he could come to ttis 
conclusion. He says that he went to the 
locality and made a Jocal inspection. Now 
these facts could not be ascertained by 
mere local inspection. It wes necessary 
to take evidence to come to a finding 
upon this point and the learned Addi- 
tional District Magistrate upon the seme 
materials from which the Deputy Magis- 
trate has come to the conclusion that the 
Railway Company had establisted its 
tight to the land has affirmed the order 
of the Deputy Magistrate and refused to 
interfere with it, He says "the petiticners 
have not made out a prima facte case 
that this is a right of way or thatit is 
the only access to the village or that any 
breach of the peace is likely unless they 
deliberately prevoke it” witlout giving 
them an opportunity to adduce evidence. 


This is not a satisfactory mode of dealing . 


with the petition and I am constrained to 
set aside the order of the Deputy Magis- 
trate as well as of*the Additional District 
. Magistrate. The petition treating it either 
as a petition for action under section 144 
or one under section 147, Criminal Proced- 
ure Code must te deelt with according 
to law. No doubt it would be open to 
the Magistrate to reject the petition upon 
the ground that there was no longer any 
likelihood ofa breach of the peace, but 
he must dispose of it according to law 
and not by a finding upon. evidence in 
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contravention of the proccedute laid down 
by the law. 

The order of the Jearned 1 eputy Magis- 
trate as well as of the Additional 
District Magistrate must, therefore, be set 
aside. 


2. Ke Order set asas, 


LAHORE HIGH COURT. 
CRIMINAL, REVISION PETITION NO, 1508 
OF 1923. 

November 30, 1923. 

Present :—Mr. Justice Martineau, 
BU'TA—CONVICT—PETITIONER 
yersus 


EMPEROR-—RESPONDENT, 
Penal Code (Act XLV cf 1860), 5. 442—W alled 
courtyard, without door, whether building. 
A walled courtyard which is not provided with 
a door isnot a building within the meaning of 
section 442 of the Per. al Code. 


Petition, under secticn 429, Crimine]1 Fro- 
cedure Code, for revision of an order of 
the Sessions Judge, Sialkot, d: ted the oth 
July 1923, varying that of the MP gistrate, 
First Class, Sialkot, dc ted the 2oth Merch 
1923. 

hit Ghulam Rasul, for the Petitioner: 

Mr. B. P. Khosla, for the Government 
Advocate, for the Repondent. 

JUDGMENT.—1it is not disputed that 
Buta stiuck Im Din on tke Lead, end 
the evidence appears to justify the find- 
ing that the hurt was grievous. 

With tegard to the conviction uncer 
section 452, Indian Penal Code, it was 
only the courtyard that Buta entercd, and 
although it appears from tke plan that 
the courtyard is walled tkere is nothing 
to skow that it is provided with ə door. 
If tke entrance is open I do not think 
that the courtyaid can be seid to be a 
building, and in that case the offence 
comitted would amount only to crimira] 
trespass end not to house trespass. 

1 accordingly alter the conviction of 
Buta: under section 452 to one under 
section 447, Indian Penal Code, and 
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reduce the term of imprisonment, to two 
months, maintsining tle fine and the 
imprisonmert to be undergone in default, 
I maintain the conviction and sentence for 
the offence under section 325, 

Z. K. Sentence reduced, 


PATNA HIGH COURT. 
CRIYINAL MISCELLANEOUS CASE No. 57 
OF 1923. 

December 7, 1923. 

Present:— Mr. Justice Kulwant Sahay. 
NAND KISHORE MISRA—PETITIONER 
versus 
AND (THERS- -OPPOSITE 
PARTY. 

Criminal prosecution-—IV itnesses, costs of-—C cm- 
painant, whether can be c mpelled to pay costs— 
Criminal Procedure Code t «ict V of 1890), s. 526— 
Transfer of case—Complainant, whether can 
apply. 

d, criminal prosecutions are at the instance of 
the Crown, and the Crown is really the prose: utor 
in a criminal case and all costs cught to be paid by 
the Crown or sum..oning. witnesses for the pro- 
secuti.n. (p. Sit, «ol. E.) : 

itis opea toa Magistrate to consider whether or 
not the deposition of a witness is materi.] for the 
proscution in a «ase, and if he is of opinioa that the 
witness sought to be summoned is not a material 
witness'aui the appli ation for sun.mi ning the 
witness is irivolous and vaxatious, he migh. refvse 
to summon him. But cunce he thinks that the 
witness ought to be summoned he cannot compe] 
the complainant to pay his travelling allcwance 
from his.own pocket, «s ali costs for the prosecuticn 
must be paid by the Crown. [p. 811, col. 2] 

Jamuna Kanth Jha v. Rudra Kumar Jha, 52 
Ind. Cas. 424; 4 Y. L. J. 655; 20 Cr. L.J. 648; 
(1920) Pat. 42, relied on. 

Quaere :— Whether a complainant can apply for 
the transfer of a case under section :26 of the 
Criminal Procedure Code ? " 

Mr. S. N, Sahay, for the Petitioner. 

Messrs. Jayswaland M. N. Pal, for the 
Opposite Party. 

JUDSMENT.—This is an applicaton on 
bahalf o: the complaicent ina case pend- 
ing in the Court of the Second cflcer of 
Baxar. 'TheapyUcatonis jor transfer of 
tie case frum the file o: th? learned Deputy 
Magistrate on the ground that the peti- 
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tioner has serious apptehension ihat he 
wil not have a fair trial of the case 
before the fearned Deputy Magistrate, 
There is a further prayer that the order 
made by the Deputy Magistrate direct- 
ing the petitioner to deposit the travelling 
allowance of a Witness should be set 
aside. l 

As regards the first point, nemelv, the 
application for transfer, the grourds urged 
are that the learned Deputy Magistrate 
has refused to admit in evidence a certain 
kobala on the erroneous ground that none 
of the attesting witnesses or the scribe 
has been examined. The :ecord ground 
for the alleged apprehension in the mind 
of the petitioner is that altLough in the 
first iastarca tle learned Magistrate had 
ordered i:sue of summons upon a witness 
Dr. Susiananda .Sen, yet when the 
witness did not apoear and the 1 etitio; er 
applied for issue of fresh summons upon 
him, the learnc.d Deputy Magistrate direct- 
ed him to deposit a sum o. Rs. 50 Lefore 
h: would issue a summons tpon ihe 
witness. These two fects Le says have 
Tiised an apprehension in his mird that 
there will not b: a fair trisl of the case 
in the Court of the le.rned Deputy Magis- 
trate. To my mind these two grounds 
are not sufficiet to create a recconable 
apprchinsion in the mind cof the petitioner 
thit the case will not be properly tried by 
the lear.ed Deputy Mégi-trate, 

As regards the di:alicwing of the 
evidence, that may be aa erroneous View 
of the law, but thit cannot bea reason- 
able ground for apprehension that the case 
will not be properly tricd by the leained 
Deputy Magistrate, As regards his circet- 
ing the petitioner to deposit the travelling 
allowance of the witness, the lezrncd 
Deputy Ma istrate says that when he 
issued the summonsin the first instance 
he was not aware that the witness was a 
resident of Puiulia and that when an 
application for fresh summiozs wes made 
on the second occasion, it was pcinted 
out to him by the Sub-Inspccetor that the 
witness Was a residert of Putulia and ilat 
his summoning wo.ld cost Rs, £o .or tl ere- 
abcut ard upon this he directcd the 
pet tioner to d-posit Rs, zo fcr the tra:ell. 
ing allonance cf ithe witue:s. The older 
may be wiongin law, But it cannot be 
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said that the mere fect of the Magis- 
trate’s d'recting the petitioner to deposit 
a sum of Rs, 50 can raise a reasonable 
apprehension in the mind of the petiticner 
that he will not have a fair trial of the 
case by the Deputy Magistrate. These 
are the only two grounds for asking for 
transfer and in my opinion they are not 
sufficient, It was urged by Mr. Jayaswal 
who appears for the opposite party tbat 
the compiainant has no locus standi to 
apply for transfer and reliance was placed 
upon thecasecf Jamuna Kanth [ha v. Rudra 
Kumar Jha (x Although Mr. Justice Mull ck 
was of opinion thet a private person who 
set the Criminal Law in motion kas noccn- 
. trol over the proceeding and bas, therefore, 
no locus standi to apply tor transfer, Mr. 
Justice Jwala Prasad took a diferent view 
and he was of opinionthat a complainant 
was entitled to apply for transfer under 
section 526, It is not necessary to dec de 
the question in the present case ino smi ch 
as it has been held tlatthereis no reason 
to trans‘er the case. 

As rezatds the second question, nar ely, 
whether the learned  M.gistrate culd 
direct the petitioner to depost Rs. 50 
for travelling #llowince cf the witness 
before summon: cOtld issue, in my oj inicn, 
the order is clearly wrong. No provision 
in the law has been shown to me vnder 
which the learned Magistrate cotld diicct 
the compliincnt to deposit a sum of 
Rs. 50. As was pvntd out by Mr, 
Justice Jwala Prasad n the case cited 
above all crimir al prosccut'ons are at the 
instance of the Crown and the Crown is 
really the prosecutor in e Crim nal cese 
and all costs ought to be paid bv the 
Crown for summonrg witresses for the 
prosecution, No doubt it was opcn to 
the Magi:trate to cous'cer whether or not 
the deposition of the.witness was material 
for the prosecution in that case, If he 
was of opinion that the witness sought 
to be summoned was not a material 
witness cnd tle application for summon- 
ing the wi.ness was frivckus aud cxa- 
tous, he m'ght refuse to stmmon him, 
But once he thinks that t e “witness 
ought to be summoned he cannot compel 


(1) 52 Inl. Cas. 424; 4 P.L. J. 656; 20 
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the ccmplainant to pay his travelling 
al'owancefrom bis own pecket as all costs 
for the prosecution must be paid Ly the 
Crown, 

The order directing the petitioner to de- 
posit Rs. 50 as the travelling allowance of 
the witness must, therefore, beset a side, 


Order set aside. 
Z, K. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL ÁPPE'IL NC. 94-B OF 10923. 
‘October `I, 1€23 
Present -—Mr Pride: ux, A. T.C. 
anl Mr. Kinkhede, A. T. C. 
JAIRAM KUNBI--APPELLANT 
ve? SUS 
EMPEROR-- RESPONDENT. 

Criminal Proredure Ced’ 1 Aci V 1898), ss. 15, 
268, 517—S cessions triul— Ascsessois number of, less 
than that riquired by law, effect oj— Irregularity cy 
tilegalily. 

Where a Sesions Julge fries a care wilh the 
sil of assessors, it i> the Judyc pu th: ascctsors 
who constitute the Comt, rutthe Jnd& aloncserd 
wir re, th nfom,a Sins Jus iga cce 
wih the zil of a numl«r of aiesors less then 
that fixed by Jaw there i no trial at all, ard 
the d let cannot bi cried ty «etin 537 of 
the Criminal Preeedrr Coce. [p. 812, col. 1.] 

Jaisuhh v. Emperor, 59 Ind. Cas. 5:9; 43 A. 
125; 19 A. L. J. 5; 22 Cr. L. J. 1272, King-Esi- 
feror v. Jayram, 25 B. 694; 3 Bom. L. R. 274, 
King-Emperor v. Tirumal Reddi, 24 M. /23a8t p. 
535; 2 Weir 340 & 712; I1 M. L. J: 241, 1e ied on. 

Criminal appeal against the Judgment of 
the Sessions Jucge, Amraocti, dated the 
24th September 1923. 

Dr. H. S. Gour, and Mr. A. V. Khare, 
for the Appellant, 

Mr. G P. Dick, for the Crown. 

JUDGMENT.—One Narayan Sorar was 
kil'ed in a not that took pace on the 
-Qth May last at Sirasda a village in 
Daryapur Taleg, Ten per ors hive been 
tiied aid coavictcd by the Sessions Judge, 
Amr.oti,in co'nection with thet cffence, 
They have ali appealed and the; r appeals are 
before us, In Criminal Appeals Nos, 94-B 
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and 93-B of 1923 the appellants Jairam 
and Parashram have been found guilty 
of offence tinder section 302 of the Indian 
Penal Code and both have been sentenccd 
to death. In Criminal Appeals Nos. 96-B, 
97-B, 98-B, 99-B, roo-B, rxoi-B, tro2-B, 
and 103-B of 1923 the appellants, namely, 
Syrebhan, Mahadeo, Ramji, Sakharam, 
Gopal, Januji, Vithal and Champat have 
. each been found guilty of an offence 
falling under section 302-149 and each ap- 
pellant has been sentenced of transporta- 
tion for life. We find that there has been 
no trial in the present case, Section 15 of 
Act XII of 1923 runs as follows: “In 
section 284 ofthe said Code, forthe words 
‘two or more shall be chosen, ‘ag tke 
Judge thinks fit’, the words ‘not less than 
three and, if practicable, four shall be 
chosen’ shall be substituted," This section 
came into force on the yst September 
last. Section 268 of the Code of Criminal 
Procadttre says that all trials before a 
Court of Sessions shall be either by Jury 
ot with the aid of assessors. It 1s settled 
law that wherea Sessions Judge is trying 
a case with the aid of assesSors, it is 
the Judge plus the assesors who constitute 
the Court, not the Judge alone, end where, 
therefore, the Sessions Judge has tried a 
case withthe aid of a number of assessors 
less than’ that fixed by law there has been 
no trialat all: see Jatsukh v. Emperor 
() King-Emperor v. Jayram (2), and 
King-Emperor v.  Térumal Reddi (3). 
This wrong procedure cannot be cured 
by section 537 for that section refers 
only to errors of procedure and not to 
substantive errors of Jaw. As the trial 
in the present case has been held with 
the aid of only two assessors while it 
showd have ben held with the aid of 
three or four there has been no trial 
at all. We, therefore, set aside the con- 
victions and sentences in the cases of the 
ten persons mentioned at the commence- 
ment of this judgment and remand the 
case to the Courtof Sessions East Berar 
for trial de novo. The appellants be 
informed of the result of the appeal 


(r) 59 Ind. Cas. 559; 43 A. 125] 19 A.L.J. Ij 22 
Cr.L.]T.12 


2): B 6941 3 Bom L.R.274 
2) 25 B. . I. R.274. 
6 24 M. 523 at p. 535; 2 Weir 340 & 712; 11 M, 
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through the Superintendent of the Jail 
where they are confined. 
Z. K, 
. Order accordingly, 


CALCUTTA HIGH COURT, 
CRIMINAL, REVISION NO. 438 OF 1923, 
June 6, 1923. 

Preseni:—Mr,. Justice C. C. Ghose and 

iet Mr, Justice Cuming. 

SAILENDRA CHANDRA SINGH AND 

ANOTHER—-PETITIONERS 
VET SMS 
EMPEROR--OrPOSiTE PARTY. 

Criminal Procedure Code ( Act V of 1898), s. 342 
—Exanination of accused, absence of, effect of— 
Retrial. 

Ps record of a care contaiud the following 
noie ;—- ' 

"Examination of the accused after the cross- 
examination of the prosecution witnc ses and Le- 
fore he is called on for his défi nce .— 

Pleads — Not guilty.” 

Held, that this was not a substantial ccnipli- 
ance with the provisions of section 342 of the 
Criminal Procedure Code, and a re-trial fromthe 
point at which the accused shonld have Leen 
examined under the section was neccrary. 

Appeal against an order of the Ad- 
ditional District Magistrate, Dacca, dated 
the 12th April 1923, modifying that of the 
Deputy Magistrate of Manickganj, dated 
the 26th February 1923. 

FACTS.—In the  Manikganj Sub-divi- 
sion of District Dacca there were two 
plots of land half of which belonged 
to the petitioner, Sailendra, and his 
brother, Puma, and the other half to 
one Prosanna. They were all in joint 
possession and the petitioner, Sailendra, was 
looking after them sutsequently to the 
death of petitioners’ brother, Puma, his 
widow, Kiranbala, at the instigation of one 
Khirode Nandi caused a complaint to be 
lodged through Khiroda’s servant, Gandu 
Sheikh, under section 379, Indian Penal 
Code alleging that the said two plots of 
land belonged exclusively to and had been 
in exclusive possession of Kiranbala through 
her bargaday Melu who had grown paddy 


“and that on 6th October 1922 the said 
-Gandu had gone ina boat to the field to 
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fetch from Melu, Kiran’s share of the 
paddy and when the paddy had been put 
into theboat the petitioner with two others 
came and forcibly removed the boat with 
the paddy. The complaint was dismissed 
by the 
complainant movingthe Sessions Judge a 
further inquiry was directed to be held. 
The trial commenced on 2nd February 
1923 before Mr. J. C. Chakrabarti, Sub- 
Deputy Magistrate, Second Class -when 
seven prosecution witnesses were examined- 
in-chief and on the same date the learned. 
Magistrate also examined. the petitioners 
and framed a charge under section 370, 
Indian Penal Code, against them to which 
they pleaded not guilty and the case was 
adjourned to  rath February 1923, On 
this date two more witnesses for the pro- 
secution were examined-in-chief and all 
the nine prosecution witnesses were cross- 
examined and the case was adjourned to 
22nd February 1923 for defence where four 
defence witnesses were examined-in-chief 
and cross-examined, Neither on 12th 


Pe brtary 1923 after the close of the ` 


prosecution .evidence and before the peti- 
tioners'were called on toenter on their 
defence nor at any time thereafter, were 
they examined under section 342, Criminal 
Procedure Code to enable them to ex- 
plain away the evidence elicited in cross- 
examination of the prosecution witnesses. 
The. Trial Magistrate on 26th February 
. 1923 convicted the petitioners under sec- 
tion .379, Indian Penal Code, and sentenced 
each of them to undergo rigorous im- 
prisonment for two months, which was 
affirmed on appeal but the sentence was 
reduced to one month's rigorous imprison- 
. ment of each of the petitioners by the 
District Magistrate of Dacca on i2th April 
1923. : 
One of the grounds stated in the peti- 
tion inte" aliq was ground No. 3 which 
was as follows: “For that the convictions 
and sentences cômplained of had been 
vitiated by the non-compliance of the Trial 
Courts with the mandatory provisions of 
section 342, Criminal Procedure Code” and 
upoa which their Lordships issued the 
Rile. The learned Magistrate in his 
explanation in reference to ground No. 3 
stated "that the convictions aud sentences 
hive not b$en vitiated as it will appear 


Sub-Divisional Officer but the. 
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from the feversé side of the form pres- 
cribed for the examination of the accused 
under section 364, Criminal Procedure 
Code, that the provisions of section 342 
were duly complied with on 22nd [February 
1923 before the defence witnesses were 
examined.'' 

The examination of the 
recorded thus: 

The examination was taken in my pre- 
Sence and hearing end contains'a {ull 
and true account of the statement made 
by the accused. 

(Sd) J. CHAKRAVARTY. 

(On the back). . 

. Examination of the accused after the 
cross-examination of all the prosecut on 
witnesses and before he is called on for his 
defence. 

Pleads—not guilty. 

; ; (Sd.) J. CHAKRAVARTY, 
Babu Manmatha. Nath Mukerjee «(for 
Babu Dasaratht Sanyal) Debendra Narain 
Bhattacharjee and Kanat Lal Saha, tox the 
Petitioners. 

JUDGMENT.—This Rule was limited to 
the ground of non-compliance with the 
provisions of section 342 of the Code of 
Criminal Procedure. The Magistrate has 
submitted an explanation in which he 
pointed out that there was an examina- 
tion of the accused under the provisions 
of section 342 as would appear from the 
record of stich examination on “the back 
of the form used for examination under 
section 364. We have looked into the 
record, ‘We are not prepared to say 
that there has been in this case a sub- 
stantial compliance with the provisions of 
section 342. 

In that view of the matter, the re-trial 
from the point at which the accused 
should have been examined under section 
342 would seem to be necessary, But Mr. 
Mukherjee who has argued on behalf of 
the petitioners has brought to our notice 
the fact that out of the sentence of 
rigorous imprisonment for a period of 
one month the petitioners have already 
undergone the sentence for a period of 
22 days, In those circumstances the peti. 
tioners have not displayed any great 
keenness in asking fora re-trial and they 
have appealed to us to consider whether 
in the events. which have happened the 


accused was 
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conviction and sentence may not now be 
set aside and no further action may not 
be directed. Having regard to all the 
circumstances of this case, we think, we 
tay stretch a point in favour of the 
petitioners. 
We accordingly set aside the convic- 
tion and sentence and direct that the 


bail bonds of the petitioners be dis- 
charged. 
Rule made absolute; 
Conviction set aside. 
Ze K. 


BE SIND JUDICIAL COMMISSIONER'S . 
COUR * 
iVCnrgrNAL REPORT NO. 178 OF 1923. 
MORE December 17, 1923. 
Present:—Mr. Kincaid, J. C., and 
Mr, Kennedy, A. J. C. 
‘(EMPEROR~APPLICANT 
versus 
FE BANU KORI-OPPONENT. 
" Panal Code (Act XL V of 1860), ss, 224, 225 B— 
Criminal Procedure. Code ( Act V of 1898), s. 109— 
Proceedings under section 109—Escape from Police 


—Ojf2nce. 
d med escaping from Police custcd y while 
proceediigs under section 109, Criminal Procedure 
Code, have been taken against him commits an 
offence unler section 225B and not scclion 
224 of the Indian Penal Code. — | 
Report made by the District Magis- 


trate, Upper Sind Frontier, against an 


CENE 
Pe NG 


order of th» First Class Ma istrate, 
Shahdadxote, dated the 25th September 
1923. 


Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT —The case of Crown v. 
. Khanu Kori has been submitted to the 
.Court o: the Judicial Commissioner by 
the District Mag'strate of the  Upoer 
Sind Fro utier, From the learned Dis- 
tr,ct Magistrate's letter, it appears that 
on the 6th of September 1923, Khinu 
Kori es:aped from Polce custody while 
he was being taken to the First Cliss 
"Masistr&te, Shahdadkote. There proceed- 


i ags were to be taken against him under 


INDIAN GASES: 


= Le: unm 
V 
.. (2025 
* 


section r09 of the Crim'nal Procedure 
C d., Ha was afterwards re-arrested, tri- 
ed by the Hirst Class Magisir.te, Shah- 
d.dko'e and Convicted unler section 224 
of tbe Indian Penal Code. He was sen. 
tenced to undergo rigorous imp:isonment 
tor eight months, - 

The learned District Magistrate has 
drawn our attention to the fact that the 
offence committed by the accused ws- 
not dam otesce under sec'ion 224 of the 
indian Pesal Cod: tut one und:r section 
325 B of the Indi.n Penal Code. We 
C3a3cut with tie view of the learned Dis- 
trict Migistrate, Section224 requires that 
th: accus:d person must offer resistence 
or il'ega! obstruction tothe liwful appre- 

ensio1 of himself for any offence with 
which he has either been charged or of 
which he hes been convicted. In the case 
before us, Khain Kori had not beencharged 
with orconvicted of any oXence, The pro- 
ceedings were merely to be taken against 
him undar sect'Oon I09 of the Criminal Pro- 
cedure Col» The pertinent section was 
223-B. From it the words “any offence" 
hive bien omitted. This distinction is 
not merely acalemic, Saction 224 em- 
powers a Magistrate to infi cs an impri- 
sonmeut for two years whereis under 
section 223-B the miximum term o: im- 
prisonment is six .months, In the case 
before us the learned pirst Class Magis- 
trate, Shahiadkote, as I have said, sen- 
tenced theaccused to eight months’ rigorous 
imprisonment that is two months longer 
than the maximum prescribed by law. 

Acting under section 439 of the Crimi- 
nal Procedure Code, we alter the convic- 
tion under section 224 of the Indian 
Penal Code to one under section 225 B 
of the Indian Penal Code, We reduce 
the sentence of e'ght months’ figorous 
imprisonment to ose of four months’ 
rigorous im; risonment; 

Sentence reduced. 

P. B. A. l 
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ALLAHABAD HIGH COURT. 
CRIMINAL, REFERENCE No, 510 OF 1923. 
October 9, 1923. 
Preseni:—Mr. Justice Suleiman. 
RAM DIN —APPLICANIT 

- YESUS 


EMPEROR-OPPOSITE PARTY. 
Salt Act (XII of 1832), ss. 14. 138-—Manu- 


facture of saltpetre in unlicensed place—Search— . 


Procedure. 

' Section 15 of tire Salt Act is confined to the 
search of a place in which au article is manu- 
factured under a license or any rule made under 
the Act. 

Where salt or saltp:tre is Ucing unlawfully 
manufactured, refined or stored in an unlicensed 
place, the search of the place must be con- 
ductej uncer section 18 and nof under section 15 
of the Salt Act. 


Criminal Reference made by the Sessions 
Judge, fzimgarh. 

JUDA3WESXI.—This reference must be 
accepted. The accused has been convict. d 
under scC'ion 9 (4) and (b) ot Act XII of 
1832 (Salt Act) for having manufactured 
saltpetre w thout a license. 

He originally had license in the year 
19:2, which expired onthe 3rstof July 
1922, Hə did not take out eny fresh 
license until the 24th of April 1923. On 
thit dote the Salt Inspector visited a 
certain building, wh'ch is said to have 
been the place of the former- fectory of 
the applicant, and found a woman at 
wok there. I! is said that as soon es 
Si:sav hm she threw into a pan some 
stuff which she wis minufacturing. A 
quantity of this, however, was taken out 
of the pan by the Inspector, and it 15 
sid to hive ben indelible silt. “On these 
facts the accused wasconvicted under the 
Salt Act. . 


ÜThers ate several difficulties in the way 
of th» prosecution. 'The first point to 
note is, whieh by the way has not been 
noted by the l2arned Sessions Judge, that 
at lest on the ‘very day, the 24th ol 
Avril 1923, when according to the Tuspect- 
ot sall manvfacture was detected in the 
accused’s building, he did obtain a LEcense 
with effect from thit dite. The second 
thinz is thit there is no evidence on the 
tecord to show who this woman wis, and 
thare is no evidence to support the sug- 
gastio1 of the Inspector that she was the 
wife of the accused. Next, there is no 
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satisfactory evidence to show that the 
stuff taken possession of by the Inspector 
was really salt. 

It also appears that the search of the 
premises was irregrlir. Under section 18 


of the Salt Act whenever any Szlt 
Revenue Officer has reason to believe 


thit salt or saltpetre is being unla wiully 
manufactured, refined or stored in an 
unicensed ploce, te shall first record in 
writing the n: me, residence and calling of 
the informant, then the locality and 
description of the house where the manu- 
facture is going on, the name of the person 
by or for whom the salt or saltpetre is 
so man factured, refined or restored, and 
the supposed quan'ity and description of 
the salt or siltpetr>, wita the grounds for 
believing thesame to be unlaw'ully ma nu- 
factured; and may then summen an 
officer in ch-rge of thé Polce Station of 
the circle to attend him, and may then, 
durne the day, in the presente o^ ike 
Police Oficer enter and search ¿ny house 
in which there is reascn to believe that 
salt or saltpetre was being manufectur- 
ed, and may carfy eway all the szit or 
saltpetre so manufactured, If the place 
so entered is an apartment in the 
occupancy of f woman, who does not 
appear in public the officer shell be 
g ided by the reles preserted fer such 
cases in the Criminal Procedure Code. 
But before conducting a search under 
that scction. he sbould call upon two or 
more respectable inhzbitants of the lo- 
cality in which th: house is situate to 
attend and witness the Search, and the 
search should Le mede in the presence of 
such inhabitants. 

It is not pretended that these formali- 
ties were complied with. No record was 
made of the nature of the informat‘on, 
tn-re was no summoning ol respectable 
neighbours as search witnesses, or the 
obtaining of a Police Officer to -ttend. Jt 
was, however, urged on behalf of the 
prosecution that under scction 15 of the 
Act, the S:i1t Revenue Officer was entitled 
to search the house. In my opinion that 
section his no application as it is confin- 
ed to the search of any place in which 
any atticle is manufactured or refined 
under the license o: any rule made under 
the Act. If salt or saltpetre was. being 
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unlawfully manufactured, refined or stored 
in an unlicensed place, it would be section 
18, and not section 15, 
apply. Nosearchwitness was examined on 
behalf of the prosecution, The Salt Ins- 
pector has stated that Puiwa ri was present, 
The latter was examined on behalf of 


the defence and his evidence totally 
disproved the case for the prosecu- 
lion. 


In view of allthese circumstances I set 
aside the conviction of the accused, 
acquit him of the offence charged, and 
direct that the fine if paid be re- 
funded. 

Conviciion set aside. 

Z. K. 


CALCUTTA HIGH COURT. 
REFERENCE No. 27 OF 1923. - 
March 15,1923. 
Pressni;—Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 
MOHON BHATTACHARJEE— 
COMPLAINANT 
: VENSUS 
NONLLAL SARKAR AND OTHERS— 

ACCUSED. l 

Criminal Procedure Code (Act V of 1898), ss. 
204, 369--Order directing Summons to issue— 
Magistrate, power of to rescind order, — 

Au order under section 204 of the Criminal Pro- 
cedure Cole, directing the issue of a summons, is 
not a judgment to which the provisions of section 
369 would be applicable, A Magistrate, therefore, 
has jurisdictibn to rescind such an order, and 
direct the holding of an inquiry under section 202 
of the Code. 
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December and he passed an order directing 
that the twoaccused persons: be summon- 
ed. Subsequently on that date one of 
the persons against whom summons had 
been ordered to be issued appeared and 
laid a cross complaint. The Magistrate 
then rescinded the order passed by him 
and sent both the cases to à Subordinate 
Magistrate for local enquiry and report. 
The learned District Magistrate recom- 
mends that either the order directing the 
issue of summons or the order rescinding: 
that oryer should be sct aside on the 
ground that the Magistrate havi: g formed 
an opinion that summons should issue 
under section 204, Criminal Procedure 
Code, cannot rescind that order and direct 
the holding of an enquiry under section 
202. Weare unable to accept the recom: 
Mendition of the learned District Magis- 
trate. The order passed by the Magistrate 
under section 204 , wás certainly not a 
judgment to which the provisions cf 
section 369, Criminal Procedure Code, would 
be applicable. There is nothing in the 
Code which forbids the Magistrate tó 
reconsider an order of this kind om suffici- 
ent-grounds. Inthe presentcase we think 
that the order passed by him was a right 
and proper orderand that it was not mace 
without jurisdiction. We accordidgly are 
unable to accept this reference; 
Let the papers be sent down at once, 


Reference ve) ected- 


W. C. A. 


Reference under section 438, Criminal | 


Procedure Code, by the District Magistrate, 
Howrah, dated the 6th March 1923. 

Babus Debendra Navatn Baltacharjee and 
Bibhutt Bhusan Lahiri, for the Accused. 

JUDGMENT,—This is a Reference from 
the District Magistrate of Howrahreco‘n- 
mending that in, the alternative one of the 
two ordets by the Sub-Deputy Magistrate 
of Uluberiab be set aside. A complaint 
wis-made before that officer on the 22nd 


Vol. 773 INDIAN 


RAJA 7, EMPEROR, 


LAHORE HIGH COURT, 

CRIMINAL APPEAL No. 766 OF 1923. 

November 19, 1923. 
Preszni:—Mr. Justice Camptell, 
RAJA AND OTHERS—CONVICTS— 
APPELLANTS 
UEVSUS 
. EMPEROR —RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 5.154 
—-First Information Report-—-Presum pticn of corr ct- 
n3ss—~Pros ecution, whether bound. 

The prosecution is bound by practice to produce 
in Court the First Information Report made to the 
Police but it is not bonnd to refrain from leading 
evidence that the report is not accurate. To hold 
that the prosecution is tied dowa tightly to the 
words of the First Informaticn Report would recog- 
nise the recor ling offi er as posses:ing an authority 
Which in no way belongs to him and would be most 
- dangerous. 


Criminal appeal from an order of the 
Migistrate, First Cliss, with section 30 
powers, Gujrat, dated the 25th April 1923. 

Mt. Zafir Ullih Khan, for the Ap- 
pellints. 

Mr. M. Slezm, for the Respondent, 


JUDGMENT.— Of the eight appellents, 
Raja, Bahadur and Dadu, have been con- 
victel wader section 304, Ind'an Penal 
Code, ani the remsiring five, Mahla, 
Shiu, Ahiman, Khiwaja and Rauskan, 
have been convicted under sectious 325 
and 324, Indian Pena! Code. Inall eight 
Cases section 149, Ináian Penal Code, has 
been appii*d. 

These convictions are the tesuil of an 
occurrence which took ploce on the 15th 
April and resulted in the death of one 
Ailin Did. Accotdinz to the find’ngs of 
tis Migistrate soma cattle belonging to 
Raja, appellant, trespassed in the field of 
Gahua and Lehna on the 13th Apriland were 
beiten and driven out by Gahna. On the 
r5th April Raja arrived with a body of 
supporters and attacked the people who 
Were cutting wheat Pn this field. Alloh 
Dad wa; on» of these persons and five 
of the assailants beat him and caused 
his death, These were Raji, Bakadut 
and Dadu appellants and two men who 
have abszoaded. The remuiin‘ng five ‘n- 
jured Lehni and Budhi who attempted 
to rescue Allah Dad. 

The leàtned /Counsel for the appellants 
his confined himself mainly to a pfea 
on behaif of these letter five appellants 
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based on the ground that their names were 
not mentioned in the Lifst Informaticn ke- 
port, The injury to Allah Dad was frst 
reported to a Head Constable namd Lal 
Kh.n who was iia neighbouring village. 
He arrived on the scene ard recorded a 
statement by Allah Dad which he sent 
by one Mahla (not the appellant of thet 
name) to the Polce Stition. The state- 
meit of Mall. was wri:ten down there 
asthe First Information Report and ac- 
cording to it tke same five persors, who 
attacked Allah Dad, also injued Lebna 
and Budha, and the appellants Mahla, 
Shahu, Ahman, Khawaja and  Raushen, 
were no: menliuned, In Court Mahla 
stated that he did mention these names 
and thit the report as recorded was not 
correct. LalKban deposed that the nan es 
of thesefiive persons were given to him 
in the village and that he did not mention 
any names in his letter to the Pol‘ce 
Station but merely enclosed the dying dce- 
elarat on of Allah Dad in which tle fixe 
assail:nts of tke dcclarent alone wee 
meitioned. It is urged for the eppell:nis 
that these explanations should te rejected 
and that the contents of the First Informa- 
tion Report must be presumed to be 
correct, ; 

The Polce Officer, who wrote the ro 
pert, his not been produced as a witress. 
T. u- the report is not proved to have 
been correctly written down and the only 
evid-nee cn the question of ccirrect; ess 
is th.t of Mahla who says tbat the 
dosur ent is not correct, IN such cases 
the pr s cation. is bound by practice 
to produce in Court the I^rst Information 
Report Lid io the Police but it is 
not bound o jefr:in irom leading evidence 
that the reat is not accurate, To hold 
that the prs tuton is tied down tightly 
to tbe w.rds of the rirs^ Luoformaticn 
Report would recoznise the srcoraing 
officer əs poss:ssing an anthority which in 
no Way belongs to him and would Le 
most dangerous, In the present irst: nce 
we have the report as pl.ced on there- 
cord without the testin ony of the person 
who wrote it against the assertion of 
Mahla, the reporter, who says thai five 
names given by him were not taken di n. 
Several witnesses have deposed that Malla, 
Shahu; Ahman, Khawaja and Rauskan 
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did attack and beat Lelna and Budha 
and Lebna end Budha have themselves 
. said so. No: rezson is apperert wly they 
should implicate the appill.nts felsely or 
deliberately substitute for the names of 
those actually responsible for the in,uries 
tie names of other perscns. On the evi- 
dence the guilt of these five a: pella:.ts 
is cstabtisbe1 andt.cre is no good te:..on 
for int r'erei g witht] eir convictions. 
The c nactwns of the remainig three 
appelant. Raja, Behacur end Lacu, are 
mot chalengéd and the evidence justifies 
the findin, ofthe learned Migistrete., It 
is pleaded, however, on behalf of Reja 
that the sentence imposed ujon him of 
seven yeurs'rigorous Imprisonment is ex- 
cessive in comparison with that of five 
yests’ rigorous imprisonment imposed 
uoon Bah^dut and Dadu. The learned 
M. gistrate’s reeson or making the distinc- 
tion is that Raja was the le.der of the 


party and palpably responsiblé for the. 


whole occurrence. The witnesses may have 
exigeerated his ac’ions, and indeed, if 
this were not held to Le the case, the 
appellauts might have found themselves 
cónvicted of a much graver oftcence, but 
with due allowance for this I con ider 
thet the sentence is not excessive. 

I dismiss the appeal. 

ZKR, ' 


- 


Appeal dismissed, 


—— ow 
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- ALLAHABAD HIGH COURT. 
CRIMINAL REVISION NO, 266 oF 1923. 
Ju:y I2, 1423. l 
l Present:—Mr. Just'ce Daniels. 
PUITOO Lal, AND OTHERS—APPLICANTS 
Ver Sus 
E ÍPZROR -O»POSITE PARTY. 
Criminal Procedure Code (Act V of 1898), 55. 234, 
233— Jf under ofcharzes—Ojfences of different kinds 
coumuted on different days— Joint trial— Illegaliiy. 
A aiojumdcr ul charg » Constitutes an illegaliry 
invalidating the entire trial. 
Subrahmania Ayyar v. King-Emperor, 25 M. 61; 
3M, L: Jı 2333 3 Bom, Te R, 2491 28 I, A, 2571 55 


|Des- 


C, W.N.' 866 2 War 271! 8 Sat, P. C. J. 160 

(P. C.), followed. a 
S.ctions 234 and 239o0f the Criminal Procedute 
Code cannot be combined. 

_ Nitva Gopal v. Jiban Krishna Bagchi, 20 Ind. 
Cas, 412; 40 C. 318; 14 Cr. L. J. 428, Emferor v. 
Mata Prasad, 30 A. 351; A. W. N. (1908) 1:2; 5 
A. L. J. 400; 8 Cr. L. J. 4, xx icd on. 


S veral aceuscd per cons were tried at one trial , 


for off nec under sections 147 and 325 of the 
Penal Code aleg d to have. bicn committed on 
one day and fur off neces under sections 147, 3-3 
and 342 of the P.nal Code allegcd to have been 
committed on the next day: 

Held, that the joint trial was illegal as the 


_off.nees for which the accused were tried were 


* 


ncithcr of the same kind nor cynumittcd in the 


same transaction. - 

Cr. minal revision from an crcer of the 
Sessions Judge. Farrukhabad, dated the 
oth of April 1623. 

St. C. Thompson, for the Anzlicants. 

The Assistant Government Advccate, 
for the Crown. 

JUDIMENT —Lhis application in revisicn 


is based on a misjoind.r of charges which 


constitutes an illegality invalid.ting the 
erfire trial under the Pr y Covncil ruling 
in Subral manis Ayyar v. King Emperor (1). 
Thoe six accused were tried at one trial for 
offenc s w der sections 147 end 325 of the 
In uian Penal Code alleged to have been 
committed on the 24th cf January, and 


at the sume lim: for offences urder sec- 


tions i47, 323 and 342 of the Indian Penal 
Code alleged to have committed cn 25th 
January,  Th's ioint tral canrot be 
justified under section 234 of 234 of the 
Criminal Procedure C'de., The offences ate 


not offences of the same kind, since the 


' off-nce under section 342 at any tate is an 


offeice quite different from that vnd.r sec- 
tion 325. Neither were the offences com- 
mitted inthe same transaction. It has been 
held in seye.al cases that sections 234 and 


239 of the Criminal Procedure Code carnot . 


be ċomiined `e, g., Nitya Gopal v. Jiban 
Krishna B. echi (2) and Empercr v. Mata 
Pras:d (3) Y must, therefore, an! hereby 
do set aside the conrictions and direct a 


re-tri.lof the accused. ‘The offerces atlég- - 


ei to have been committed on January ` 


1) 25 M. 6:5; 11 M. T. 
5T A-4257; 5 C. W. N, 86.5 2 Weir 271; 8 Sar, 


P.C. J. 1 o (b. C). E 

(2 20 Iud. Cas, 412; 40 C. 31514 Cr Ln Ji 
428. m 

() 30 A. 351; A. W. N. (1908) 152] 5 As L. 
400, 8 Cr, L; f: da " 


J. 233; 3 Bom, L. R. 5403 ` 
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24th must be tried separately from those 
alle:ed to have been committed on January 
25th. I regret this. result inasmuch as 
nO objection wastaken at the time of 
the trial or even in the appeal to the 
Court below. I have beenasked to let the 
accused on bail. 1 make no order on this 
-application but leaxe it to the Court 
before whom the accused may be trought 
to pass orders on any appl.cation that 
may be made to it, 
Proceedings quashed; 
Re trial ordered. 
Z., K. 


ALLAHABAD HIGH COURT. 
CRIMINAL REVISION No. 55) OF 1923. 
December 14, 1923. 
Present:—Sit Grimwood Mears, KT, 
Chief Justice, 
ROSHAN SINGH AND ANOTHER 
APPLICANTS 
é VENSUS 
EMPEROR—OpposItE PARTY, 
Criminal Procedure Code ( Act V of 1898), ss. 107, 
436. 438—Security proceeding, — Furiher enquiry — 
District M agtstrate, Power of —Proc dure: 
Proceedings under section 107 of the Criminal 
Pro edu e Codeare not in luded within the pro- 
visi.nsofse tion 4 Gof the Cole, aid a District 
Magistrate has, therefore, no jurisdiction to .ire:t 
further enquiry in such a case. The proper pro- 
cedure is forthe Distri t Magistrate to report the 
result of his examination of tae record to the High 


Court, whi:h caa pass appropriate orders in the 
case, 


Crimin^l revision from an order of ihe. 
Distiict M.gistrate, Cawnpore, dated the 
4th Sa»tember 1923.  . 

Mr. 5. D. Sinha, for the Apolicants. 

Tue Assi.t.:nt Government Advocate, for 
the Crown 

JODSMENT.—This is an application in 
rev sion om an order of the  D.strict 
M.gis'rate, who set asile the order of the 
S15-Division 1 Magistrate on an eng tiry 
-Mader section roy of th. Cole of Cr min) 
Procedure, and directed a farther enquiry 
tə bzmide, The Su -D.vi ional Magistrate 
hid coms to the conclusion that Roshan 
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Singh and Mannoo Chaube could not pro- 
perly be called upon to furmsh secumty 
for keeping the peace. ‘The point that has 
been taken is that whilst the District 
Megistrate had power to set aside an 
order, he had no power to send the matter 
back for further enquiry. Apparently he 
was purporting to act under séction 436 of 
the Code of Criminal Procedure; but it 
has been pointed out by the Counsel for 
the applicant and accepted by Mr. Sankar 
Saran that the proceedings under section 
107 are not included in the provisions of 
section 436. Un. er section 438 t e District 
Magistrate could have reported the re:ult 
of his examination of the record to this 
Court, which would then have pissed the 
appropriate orders. In these circumstances 
the order of the District Magistrate must 
beset aside, with the consequent result 
that thé order of the First Court aLsolv ng 
Roshan Singh and Mannoo . Chau! e from 
any necessity to give security stands. 
Order sel asta, 
Z. K. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL, No, 401 OF 1922, 
December 12, 1922. 
Present-—Mr Ju-t'ce Newbould and 
Mr Justice Suhr. wordy. 
-MAHOMMED YUN US—APPELLANT 
Versus 


EMPEROR-- RESPONDENT. 
Criminal Procedure Code ( Act V of 18 &), ss. 128, 
132,297—-Penal Code (Act XLV of 1860), s. roo 
— Uu af ul. assembly, dispersing of —Potice Officer 
in charge of patrol boat, power of— Jury inal— 
Chirgets Jury-—RieM of brwate defence, failure to 
explain, effec of—Misdireetion—~Charge by angry 

crowd— Right of private defence, extent of. 


Th: power to disperse an unlawful assembly by 
force is noc given by the Code of Ctimiaal Proc dure 
to any Police Officer below the rank of an officer 
ia charg: of a Poice Station. Tne powers 
of a Police Officer in charge of a patrol boat ate - 
no higar than those of an offer iu charge of 


.an outpust, aud such an offc.r has no power to act 


wider Chapter IX of the Code of Criminal Pzoceduie 


l 820 | 
MAHOMMED YUNUS V. EMPEROR; 


and cannot, therefore, purport to act undcr that 
Chapter within the meaning of section 132 of the 
Code. [p. 821, col. r.] : 

Wher. in explaining section roo of the Penal 
Code to the Jury thr S‘scions J nudge failed to explcin 
that an appreheaion of grievous hurt -would alio 
Confzr a right on th: accured to cause death in the 
exercise of the right of private defences 

„Held, that the omission amounted to a serious 
mindire ction. | ; 

. Wh n à p-tson is cetonby any angry crowd and 
ther is apprehension’ of death or grievous hurt 
hiag cang: d th only remedy is the drastic one of 
Shootiag to kill in the firt instance, as anything 
ess is likely to iucrease the fury of the crowd. 
[p. 822, col. 1.] 

An-angty crowd is the more dangerous becarse 
persons composing it will commit crimes jeintly 
that th^y would never commit individually. [p. 822, 
col: 2; p. 823, col. 1.] ; NS 

Ap ell ag. ust an orcer of the Addit onal 
Sessions Judge, Dacca, d.ted the1r2th J une 
1922, l 

Bibus Manmatha Nath Mukerjee and 
Tritlokiya Nath Ghos2, tor the Appellant, 
. Bebu Disaratht Sanyal, for the Crown. 

Bahu Asilarinjan Ghosh, ior the Com- 
pl-iu^nt, 

JUDGMENT,—The appellant, Mahomm ed 
Yunus, has been convicted of abetment. of 
the offence of citlpable homicide not 
amounting to murder, and of abetment of 
volunfatily causing grievous hurt with a 


* 


dangerous weapon punishable under sec-' 


tions 304 and 326 read-with section 109, 
India Penal Code, He has been sen- 
tenced to five years’ rigorous imprison- 
. ment on both counts, the. sentences 
running concurrently. 3 

The .ppellant, who wes an Assistant Sub- 
Tisvac*or of Police, was jointly tried with 
two Coastables, Ahmadeli and Ke demali, 
wilo were charged with offences punishable 
undet Sections 304 and 326 read with 
section 34, Indian Penal Code. Ahma dali 
wis convicted on both charges and con- 
current sentences of five years" rigorous 
imprisonment for each offence were passed, 
We are informed that he has since died. 
Kadamali, was acquitted. 

The occurrence which led to this trial 
took place at thé Mirzapur 
Wednesday, the 8th June 1921. ' 
haz is the property of the Bhawal Estate 
which is under the management of the 
Court of Wards. Sometime before the 
occurrence, a Sadhu claimed to be tke 


Second Kumar, one of the owners of the 


qssate who was said to be dead. A large 
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and the crowd, 


Hat on: 
This. 
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number of tenants of the estate believed 
the claims of the Sadhu to be gentüne, 
There wes great excitement about this 
and consequent difficulty about tke 
management of the estete, The Board of 
Revenue held an enquiry, and authorised 
the Colector of Dacca 10 publish a notice 
(Exhibit A) to the effect that tke Board 
had got conclusive prooi that the corpse 
of the second Kumar of Bhawal hag been 
burnt twelve years frevlou:ly in ike 
town of Darjeeling and that the Sadku 
who was making himself known to te 
the sccond Kumer was an imposter and 
anybody payinz any rent or subscription’ 
to him would do so at his own risk, On 
the day of occurrence this notice 
was being published in tke Mirza; ur 
Hat by beat of drum by servants of the 
local k:chavi of the estate. Tren tkere 
was the following sequence ci events 
which, 4s stated by the Icarncd Sessions 
Judge in his charge to the Jury, are 
more or less admitted by both sices, The 
people assembled at the Aat objected.to 
the proclametion cf, the notice, and there 
was a fracas between them and tke 
kachari servents, ‘The &ccevsed hed come 
io Mirzapur in a Police patrol boat and 
there was ‘<n altercation bctwecn them 
Jemiruddin (P..W. No.1) 
who is a pest Yandar of the het and 
aloa panchayetiniercedcd, and to prevent 
matters ‘getting’ worse, had the two Cen- ` 


. stebles removed to tke kachari uncer the 


protection of Mohit Narayan (P. W. 
No. 2) a ormer servant of the kackari. 
A large rumber of persons fol'owsd them 
up to the st.ps of the kachari, Then . 
the appelle nt, the Assistant Sub-Inspector. 

Mohamed Ui.us, arret. Shortly after 
‘his aniv«l, undcr his ordeis, two shots 
vere fired from ike guns held by the Con- 
sigbles. Ahmedali ,.cdmitted.having fired. 
his gun. Kadameji edmitted that the 
gun was in his hand tut set up- tke 
defence that the triggei was pulled Be the 
appelant, Tbe Jury ecquitted Kedemali 
on the ground thet they deubted’ 
Whether he fired the gun. In consequence . 
of the firing of tkese two gurs one 
Jhumereli received a mortal wound of 
which ke died a few hours later. Srinath 
(B, W. No. 4) had his finger blown cff; 
the wrist of Kemu (P. W, No. 5) was 
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lacerated, end Ram Saran (P. W. No. 6) 
had his lower jaw and cheek lacerated 
and ‘his eye injured. 

The main issue in the case is whether 
the accused were justified in firingin 
.exetcise of tlie rigat o° private defence, 
The principal contention in this ? ppeal is 
that the verdict of the Jury should be 
set aside on the ground of misdirection by 
the learned Sessions Judce on this main 
issue. Before discussing thi: point it will 
baconyeaient to first deal with a pre 
liminiry objection that the tri] wes with 
out jurisdiction by reason of the provisions 
of section 132, Criminal Procedüre Code. 
This section provides that no prosecution 
azainst any person for any act purporting 
to be done under Ch pter 1X of the Code 
shill be instituted in any Crminel Court 
except with the sanction of the Governor- 
General-in-Council, It is contended that 
the act of the appellant in ordering the 
Constable to fire wes justified by the 
provisions of scciion 128, or at any rate 
the act purpottedto be done under that 
section, so as to render the provisions of 
section 132 quoted above applicable, But 
this coxtention tails because the power to 
disperse ən unlawful assembly by force 
is nof given by the Code to any Police 
officer below the rank of an officer in 
charge of a Police Station. An examina- 
tion of the Police Manuri shows that the 
powers of an officer in charge of a patrol 
boatare no higher tban those of an officer 
in charge of an outpcst. From such an 
officer. the power to investigate cogrizable 
casəs has been withheld and this is a 
power which he would necessarily have 
under section 156, Criminal Procedure Code 
if he were in chirge of a Police Station. 
As an officer in chatge of a patrol boat 
the appellant had no power to act 
under Chap'er IX cf the Code o! Crimine] 
Procedure-and he cannot even have prr- 
“ported to act under that section. 

But on the main issue -we hold that 
there has been positive misdirection on 
certain points o° law and also that, read- 
ing the charge 4s a whole, the caseon the 
facts has not been fairly placed before the 
Jury. In the fiist placethe learned Judje 
has not realised that on the case set up 
for the prosecution a charge o! murder 
should have been framed, he case as 
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stated by him is that "the Constables were 
never in danger of their life and property; 
at the first stage in the Aa? the two Con- 
stables might have been threatened by the 
mob, but when, under the protection of 
Mohit, they were taken into the kachari, 
the apprebension of violence ceased. Taets 
which happened a'tet they were taken into 
the Riche? and Yunus (the oppellcnt) ep- 
pered were not such as to make them 
recson-bly apprehend serious violence." 
But if guns loaded with ball were fired 
under these circumstances directly at a 
crowd of people at close quarters, tbe 
person or persons who were directly res- 
pousible forthe act would be guilty of 
murder of Jhumarcli. T, eect was so im- 
minently dangerous thet it must in all pro- 


ability cause death, and thi. came within 


clause 4th of section 300, Indian Penzl 
Code. The heads of charge to the jury do . 
not show how thelaw was explained to the 
Jury so as to render an act, which the learn- 
ed Judge himself decribed zs “imminently 


dangerous,” punishable under section 304, 


Indian Penel Code. If, as seems probable 
fromanother portion of his charge, the 
Jury ware told that the case fell within 
Exception 2 of section 300. which relates to 
exceeding the right of private defence, this ` 
was a serious misdirection, since the case 
for the prosecution was that there was no 
right of private de'ence at all. That the 
right of private defence was exceeded was . 
neither party's cese, and .it should have ` 
been put clearly tothe Jury that the ques- 
{ion they had to decide was whether or 
nothe right of private defence came into 
existence, and not how far it extended, 
The learned Judge’s remarks on the 
burden of proof were likely to misdeed the 
Jury, As thecccused had cxamined wit- 
nesses to prove their plee of the right of 
private defence, there was no necessity 10 
refer totha provis'ons of section 105 of the 
Evidence Act. The incidenceof the burden 
of proof means that the person on whom it 
lies must prove that fact. But the meen- 
ing of “proved” as defined in section 3 of 
the Evidence Act is inno way affected by 
the incidence of the burden of proof. When, 
as inthe present case, evidence has heen 
given to suvvort the defence of an eXCep- 
tion, the burden of proof is discharged is the 
evidence Ís. believed, and the Jury have their 
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ordinary duty of deciding.a cuesticn of fect 
on the evidence before them, But ike 
learned Judge’s remarks seemed to suggest, 
and were probably understood by ike Jury 
to direct, asa matter of lw, ikat ike ce- 
fence set up required a higher stenderd of 
proof, In deeling with tke lew es to tke 
right of private deferce, {here ore cmisgicns 
of Laportant points which amount to seri- 
ous misdirection, Jn explcining section 100, 
Indien Penal Code the lecrned Sessions 
Judge told the Jury: “If there le reescn- 
able apprehension of killirg or rotLizg, 


` the attacks mey be met by killing’ Lut no 


+ 


mention was made of an apprehension of 


grievous hurt, Iiis pointed out on behalf . 


of the Crown that the Leads of charge shew 
that section 100, Indien Penal Code, wes 
read and explained, tut this section ccn- 
tainga list of six heads of offences, serveral 
of which could have noapylicetion 1o the 
case they were trying and the fury would 
naturally disregard tLose to which their 
attention was not specially directed by the 
Judge. A second important omission is 
that no reference appears to havé been 
made to the provisions of section 101, Indian 


. Penal Code which relate to the right 10 


cause any harm other than death. It was 

necessary that the Jury should understand 

this section also before giving a verdict on 

m minor charges of causing grievous 
urte . 

There are other pointsin respect of which 
the learned Vakilfor the aypellents hes 
satisfied usthat there was misdircction. 
When the statement of Ka daniali before the 
Magistrate was put in, his deposition in 
the trial inthe cross case should have been 
put in with it, since Kada meli then wished 
it to be considered as his defence, The 
Jury should have been warned.ihat the 
statement of Ke d» maliinthe Sess‘ons Court 
not being a con ession,could not be con- 
sidered aso gcinst hisco-accused. Exhikits 2 
ang 5,the first informationlodeed by Mom- 
tazuddin and a reyort of Mainudd:n Sarker, 
who were notexomined as witnesses, were 
not admissible as evideree. It is not neces- 
sary todwell onthese points es the mis- 
direction was not such as is likely to have 
occasioneda misca Triage of justice, spart 
from the general misdirection in the charge 
considered asa whole. There is another 
point urged on behali of the appellant 


= 
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.bethat noreliance could Te yzlectd 
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that the Jury should have been directe- 
ed to draw an inference edvetse to 
the prosecution Lee.use a nunter of 
persons who could have given smjcitent- 
informetion were not excinedas witresscs 
for tke Crown. The more imyortent oi 
these were the Bkawal Estate Jamader, | 
peon and diummer, who were [ublishing 
thenotice that led to the distutke nce, 
Momtazu ddin who laid the firstinicin at:cn 
Exhibit 2, nd whois brothe-in-lew of 
Jhumercli who weskilled, Maizrcdin, ile 
President Parckase! whe. wiotc tks sey orf,. 

Exhibit 5, Racha Khan ard AImedullawho ` 
weie sdmitiedly prescnt. Jt wesitke cuty 
of the prosecution io put sll tle evidence 
before the Court, andike only valid esti se 
for not exeminirg the witnesses would 
cn 
their eviderce. By discatding these wit- ` 
nesses the prosecution exphesizecibe fect. 
thet the case for the Gown was a total 
denial of any right of seli- dcic nce, end not 
thet the right of private deltree wes eX- 
ceded. As statcdatove, wekold fhatibe 
leatned Sessions Judgeerred in not putiing 
thisissue clearly before the Jury, But we 
also hold that he wes unfair to the eecwed 
in hisremarks onthe restrictions 10 the 
right of private defence and his su: gestiens 
that that right was exceeded. Ii the three 
Policemen werein danger of atteck frcm 
an angry mob,it could nct be said thet 
“the injury apprehended moy. be werced - 
off by infl’cting Larm, less grievous thin 
death.” Experience teaches us that is such 
a casethe cnly remedy is.the drastic .. one 
of shooting to kiil in tke first instencc, 
and that enything less is likely to increase 
the fury of the crowd. There cre also 
several Toints in faxcur' of the accused to 
which the attention cf tke Jury shorld heve 
been drewn. It is admitted that at the 
commencement of the occur rc nceiLere wes 
great exc'femeni—!heqeon was. assaulted 


' and the Constables hadto be taken ul der 


protection. Wefindit Lard to believe 
that the exciten ent skotld have ¢t once 
subsided whenthe Constelles were taken 
to the kachari—when the grievance the mob 
had, was that the Constables were siding 
with the kachariservants. The Jury skou d 
also have been reminded of the fect that 
an angry crowd i: the more dangerous be- 
cause the persons composing it wil] commit . - 
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crimes jolatly that they would rever hare 
committed individually. The learned 
Judge, in his order pasted after the Jury 
had given their verdict, referred to the 
tendency of Juries now-a-days nt to be 
lenient io Policemen, still less Polce or 
M litary officers who fire upon an unarmed 
ot even an armed crowd. But nowhere in 
his ‘charge did te wcrn the Jury against 
" béins preiudicedin tiis way, or point out 
tue difficulties and d:ngers of Polce offi- 
cers waen confronted by an excited mob. 
. Nor did he remind the Jury, as ke might 
have done, tlat tre <ccused were men cf 
Estern Bengal like tjemse ves who would 
have probably been unwilling to cause the 
death of a fellow creature unless they felt 
compelled to du so. f 

For the above resons 
there has been seri^us misdirection  wiicb 
has occ Stoned a failure of justice. On a 
full consideration ot the case we do - not 
thinxit would serve any useful purp se 
to order a re-trial. 


We accordingly allow this appeal. We 


set aside tae com ict on and sentence p.s- 

sed outhe appellant, and direct tat Lis 
batibond be discharged. 

: i - Appeal allowed. 

2, K, l 


LAHORE HIGH COURT. 
CRIMINAL REVISION PETITION NO, 1365 
OF 1923. 

November 21, 1923. 

Presen ;—Mr, Justice Broz dway. 
JALAL-UD-DI N—Convier— 
PETITIONER ' 

UeTSuS 
EMPEROR—RESPONDENT, 


Criminal ivtal—~Chayge of offence commited at 


particular time and place—Conuiction in respect of - 


ia committed at different time and place, | cgality 
of. f 

Where an accused person is charged with hav ing 
beaten the complainant at a particular placc ata 
perti. ular fime and the pruseculion eviu nce fals 
{establish that charge, he cannot on that evidehce 


"^ 
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be convicted of having beaten the compiz inart at 
a dfi.rnt place ona dift.rcnt occasion. [p. 824, 
Col. I] 

Petion, under section 439, Cr minal 
Procedure Code, for rev s'on of an order 
of the Sessions Judge, Shahpurat Sarg: dha, 


‘dated the 14th May 1923, modifying thet 


of the Magistrate, Tirst Class, Sargodha, 
dated the 14th April 1623. 

Mr. Zafar Ullah Khaw, for the Peti- 
toner, 

Mr. Sag»r Chand, for the Govern ent 
Advocate, fo the Respcndent. 

JUDGMENT —H:.j1 Jekla d-D'r, Vice- 
Presiient of the Min Mvenicpcl Cem- 
mittee, vas Convicted by a Meg str: te ot 
the First Cl:ss of en: flence urder section 
452, Indian Pen:.1 Code, ind senterced to 
six months’ simple imprisonment. On 
appeal by him tu the sessions Court the 
le:rned Sessions Judge found.that i Tregu- 
laritie; h d been committcd by the M g's- 
tr.t: when had prejudiced the accu ed 
perso. but ii,te.d.o mm ndirg th cese 
the ‘earned Sess ons Judee +llowed the 
irregalariti-s fo be rect.fied in Lis Court 
by summoning cert.in witnesses jor the 
prosecuiio: aud al'owi-g the said accu-ed 
person to crossex mine them further 
before hm. As a result the le: rred 
Sessions Judge came tothe conclusion ‘hat 


"the prosecuti n witneses are so h-pclessly 


discrepant and untrustworthy that ‘I am 
bound to sa" theta -number of them 
were simply hired and had never seen 
the attack with their own eyes." He 
has given excellent reasons foi the «bove 
view. l 

The learned Sess'ons Judge then pro- 
ceeded to acqu t the appell nt before hm 
of the charte under sect on 45?,° ndan 
P nyi Code, but find nv hm guilty o! an 
ofence under sect on 327, Indan P nil 
Code, reduced the sentence to the term 
of imor'sonment he had then under- 


one. 
i Haji Jalal-ud-D'n hes come up to ih's 
Court under sect on 439, Cr m^ nel Prece 
dure Code, and I have heard Mr Zafer Ulk.h 
Khan on h's beh..1f wh le Mr. Sager Chi,nd 
has addressed we o behcl o the Crewn. 
The cese for the prosecut on hrifly was 
that the petitioner had, onthe 261h March 
1923 at a out IO P. M., gone to the house 
of the complainant and had there beaten 
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him and-his wife witha stick. It has been 
utged before me that inasmuch as the 
learned Sessions Judge has definitely found 
that the story told by th prosecution was 
false and thet the ofence with which the 
petit oner had been charged hed not heen 
proved, there was no evidence on whch 
a convicton under sect on 323 could be 
based. There seemsto be very consider- 
able force inth's content on.. The learned 
Sess'on3 Judge h^s written a very elato- 
rate judgment pointing out in detail the 
Var ous reaso^s for holdin- th .t tie story 
tor the prosecution w:s wholly unworthy 
of credence. AsI understandthe judgment 
it amounts to this that the learned Sess ons 
Judge has definitely found that the com- 
pliinant’s story that he was beaten in 
his house by the petitioner wes not true. 
He has also found that at least one of 
the injuries found to existon the com- 
pltinant was self-inflicted and that possibly 
others were. It seems to me that before 
the learned Sessions Judge could properly 
find the petitioner guilty of an assault 
under section 323, Indian Penal Code, it 
was necessary for him to find where thet 
assault took place and this matter hes 
been entirely ignored. The petitioner 
was definitely charged with committing 
an assault in the house of the com- 
plainant. This charge he denied and this 
charge has been found not to be true. 
It seems unfairto convict the petitioner 
of an Offence with which he was never 
. chargéd, as it is obvious that had he been 
charged with -having besten the com- 
plainent in some other place Le might 
have hada complete reply 10 give. 

In these circumstances I feel constrain- 
ed to accept this petition andto set aside 
the conviction of the peti'ioncr under sec- 


tion 323, Indian Penal Code. . 


Z. K, " l 
Order accordingly, 
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ALLAHABAD HIGH COURT. 

CRIMINAL REVISION NO. 517 OF 1923, 

l December 12, 1923. 
Present:—Mr, Justice Stuart, 
UMED SINGH—AccusED 

YENSUS : 
EMPEROR, THROUGH UCHHAB SINGH-- 
. OPPOSITE. PARTY. 

Penal Code (Act XLV cf 1860), ss. 499, Excef. 
10, 500— D efamation-— Excommunicalion-— Warning 
to caste-fellows nol to deal with person | excommuni-. 
cated— Off enc e. ; 

v mplainant had been prt out of caste forhaving 
taken water from the hands of a certain person, 
and the accuse. warned certain other members cf 
the caste that if they took water from the hands of 
the complainant they would also Le liable to be- 
put out of caste t ; 

Held, that the action of the accused was covered 
by the tenth Exception to section 499 of the Penal 
Code aud aid not amount to defamation, 


Queen v. Sankara, 6 M. 381; 18. Wiir 5953 2 
Ind. Dec. (N. 8) 546, distinguished, 

Applicaticn lor revisicn ofan order of 
the Sessions Judge, Ktmacn, dated the 31st 
of August 1923. 

Dr. M. L. Agarwala, forthe Applicant, | 

The Assistant Governr cpt Advocate and 
Dr, K. N, Kaiju, for the Opposite Party. 


JUDGMENT.—The matter now tefoie 
me has dragged on for nine months. The 
facts can be stated very shertly. A- cer- 
tain Uchhab Singh of Kumaon tcck 
water from the bands of a certain Lacbhi 
and for so doing was put out cf caste by a 
meeting of his caste-fellows. The cla1ge 
is that tke applicant Umed Singh toid 
thre men Schan Singh, Nar Singh, end 
Balkristan rot to take water from tle 
hands of Uchhab Singh, cs if they did zo 
they would be labie to be pnt cut of 
caste, This statement has beén fcund to 
be true. Uchhab Single Fad taken watcr 


‘from the lands of Lachhi ard had ten 


put out cf ceste and anycne who tcok 
water from the hands of Uchhab Singh 
was liable: to be put out of caste, On 
these allegations Umed Singh was found 
guilty of the offence cf defemation ad 
sentenced under secticn 500 cf the Indian 

egal Code to one month's imprisonmcnt. 
He has already served this sentence.. "le 
Mg»istrate in his judgment has laid stress 
on the fact that Umed Singh the applic- 
antis-a schzmiug busy body whois alw: ys 


“endeavouring to make trouble in the 


b 


“has come iato this Court 
.beaefit his reputation he has failed in that 
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district and that he. had probably been 
'sedulously circulating rumours to the de- 


teriment of Uchhab Singh in this connec- 
tion in a large number of villages, Jt is 
difficult to find how the evidence supports 
this conclusion in full. The - Magistrate 
was, however, in no way concerned with 
anything except the charge before him 
and I find it hard to understand how 
after a perusal of the charge itself, once 
the facts were ascertained, he cculd have 
considered the conviction supporta bie’ 
Boththe learned Sessions Jodge and the 
Magistrate have laid stress on the fact 
that Umed Singh had denied having made 
the statemeat which he is found to have 
made and they refused to lookat a plea 
of justification. But the plea of justifica- 
tion is so inextricably connected with tke 
finding of fect that it isa matter of no 
consequence that it was not raised ex- 
plicitly. Thecaseis covered clearly bv the 
roth Exception to section 469 anda viy 
slight considezation would show how im- 
possible the charge was. The man had 
been put out of caste, so the imputation 
wastrae, and any person taking water from 
his hands was liabie to be put out of caste, 


Thus a caution not to take water from his. 


hands was for the benefit of the person 
who feccived it, The learned’ Sessions 
Judge has refe:red to the decision Queen 
v. Sankara (1). That cose, however, bas 
no bearing upon the present one, The 
conviction there was upheld upon a point 
which does not arise here, The point was 
that the author of the ex-communication 
had published the ex-commun‘cation in 
such a manneras to make it known to 


persons tinconnected with the ceste, Here: 


the case is different. The communications 
were made only fo members of the caste 
and for their benefit, 

I, therefore, . set the conviction asice. 
The matter is academic, The sentence his 
already been served and if the applicant 
in order to 


object. 
Conviction set aside, 


Z. K. 
(1) 6M, 381; 1 W ir 595; 2 Ind. Dec, (N. S.) 546. - 
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NAS2UR JUDICIAL COMMISSIONER'S 
| COURT. 
_ CRIMINAL APPEAL NO. 147 OF 1923, 
October 12, 1927. 

Present :—Mrx. Hellifex, A. J. C. 
GAJANAN SAKHARAM—APPELIANT 
ver Sis 

EMPEROR-—RESPONDENT. 
Penal Code (Act X LV «f 1860), ss. 466, 468— 
Forgery and using as genuine a Jorzed document, 


conicticns for, legality of-— Tuo offcaces. 


If aman commits two offences he can be convict- 
ed of them both, more especially when they are 
separate transacticns and the «cmmission of ene 
does not neces: arily involve the cc mmissicn of the 
other. 

There is nothing to prevent a foiger from being 
convicted both of forgery ard of using es gu uie 
the forged document, 


Crimiuoleppeel sgeinst the judgmcut of 


‘the Magistrate, Iitst Class, Nagpur, dated 


the 20th July 1623. 

JUDGMENT.—The investigeticn, sub- 
mission, trial ard decision ot {kis cese ell 
show such thororehness cred co much 
care ihat nothing renxins to be seid 
about it but that the conviction and 
senterce must Le maintained, which is 
perhays for all concerned tbe highest 
praise possible in an eppellete judgn.ent. 


. After studying the tcord I can only 


find one point on which it is even pos- 
sible to remark without repeating son e- 
thing that has already been said. Tte 
appellant has been convicted of abettiig 
the forgery of a power-ol-attorney and 
also of the abetment of the commissicn 
of forgery with intent to cheat, end hes 
been senterced to concurrent period cf 
five years’ rigorous imprisonment for 
each offerce. "But he has reen acquiticd 
of the cherge of aketting the tuse of a 
forged document on the ground thet "it 
has keen held in more than one case thet 
a forger cannot be convicted both of 
forgery and of using as genuine ike 
forged document" In the first place I 
cannot see the necessity of any mention 
of abetment, the appellant himself did al! 
that 
was done. But there cetteinly never has 
been any judicial decision to the effect 
stated, if a man commits two offences he 
Gan certainly be convicted of them both 
more especially when they are separate 
transactions and the commission of one 
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does not necessarily involve the commis- 
sion Of the other, The appeal is dis- 
missed. 
| Appeal dismissed. 
Z. K. 


ALLAHABAD HIGH COURT. 
CRIMINAL REvISION No, 684 CF 1923, 
December 13, 1923. 
Preseni:—Sir Grimwood Mears, KT., 
Chief Justice, 

5. M. BOSE— APPLICANT . 
> ; Versus 
EMPERCR-—OPPOSITE PARTY. 

Companies Act (V II of 1913), s. 282— False 
declaration — Company promoters, duties and Halil- 
ili es of. 

Accued senta prospectus and a memorardum 
and arii: les of aetociationof a proposed . «mpany 
to the Registrar, Juiu: Stock Companies, and item 
those document; it apprard that five petrons had: 
consented to b: «me Directors of the Cc mrany and 
had vudertakinto take up a certain number of 
shares. Three of them carried out the undertaking 
but the remaining two did nothing towards fulfill- 
ing it. The accusi d then filed a declaralion with 
the Registrar siaiing that every Director had paid 
to the Company th. sum necessary to be paid on 
the number of shax.s agreed to be taken by them: 

Held, that the accuscd was guilty of an offence 
under section 282 of the Companies Act, and it was 
no efence to urge that in Jaw the two Dircctors 
who had failed to carty out theirundertaking had 
ceased to be Directors and that, therfore, the 
declaration filed by the accuscd could not refer to 
them. [p.206, col. 2.] _ 

1tis of the utmost importance that in a country 
like India, where «v ry body hopes that there will 
be a very gxeaj c xt n i.n of industrial pros penty, 
and that industrial pruspelity pgr: bably conducted 
along the lines of Limited Compaii s, that the 
penons who embark on Company flotation, and 
who assume officcs of respon: ibility, should under- 
stand that they have gotto carry out their duties 
not onJy carefully but honestly. [p. 207; col. ;.] 

Criminal revision aginst an ord r of 
the Sessions Judge, Allahabad, dated th 
rath December 1923. 

Mr. P. L. Banerji, for the Applicent, 


JUDGMENT.—I am of opinion that this 


application in revision must be rejected, 
The facts are very simple. In November 


1919 Mr. Bose senta prospectus to the 
Registrar, Joint Stock Company, a memo- 
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randum and articles of association, end ` 
from those documents it appeared that 
five persons consented to be Directois of 
the Company, and as such had underis ken 
to take up 500 shares of Rs, 10 eech. 
Three of those persons subsequently did’ 
discharge their obligations but Raja Ram 
Gopal Singh of Manda and Goshain Ram- 
puri. never paid any sums duefrom them 
that their nemes 
were given out as Directors of the Cem- 
pany, they did nothing whetever. On 
the roth of September 1920, nearly a year 
after, Mr. Bose made a declaration, as 
requited by Statute, to the Registrar of Joint 
S'ock Companies, with the object of in- 
ducing the Registrar fo grant permission 


‘toallow the Company to commence busi- 


ness. In that declaration he stated “Every 
Director of the Company has paid to the 
Company on each of the shares taken or 
contracted to be taken by him, end jor 
which he is liable to pay in cash, a pro- 
portion equal to the proportion pays ble 
on application and «llo ment on the sheres 
offered for public subscription,” .The only 
information that the Registrar bad of the 
persons who were described as Directors 
was that there. were five persons including 
the Raja of Manda and Goshain Rampuri; 
that is to say, had he attempted to ascer- 
tain what was meant by the phrase “every 
Director” and had turned to the list of 
Directors, furnished by Mr. Bose, he would 
have seen five names. It is suggested that 
if he had turned to another document 
wherein shares were allotted he would have 
seen that in point of fact a period of two 
months had expired without the Reja of 
Manda and Goshain Rampuri having peid 
their dues as Directors, and, therefore, by 
a process ofreasoning and by applying 
some knowledre of law, he would have 
been able to decide for himseh tŁat the 
Directors had dropped from 5 to. 3. Iam 
of opinion that the Registrar was under 
no duty of that character, that he ‘wes 
eititled to assume that the five Directos, 
whose names hed been given to Lim by 
Mr. Bose, were intended to be and were 
in fact included in the words "every 
Director' entered in the declaraticn given 
in September, and if anything had heppen-. 
ed in the interval between November 
xgr9 and September 1920 to reduce the 
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` 
- 


Mr. Bose to tell that 1o the. Regis‘rer . 
te ken 


as one of the material facts 10 be 
into consideration by him in deciding 
whether this Company should be -zllcwed 
to commence business, His omission to 
make this clear to the Registra: brcught 


. him inthe opinion of the Joint Magistiate 


and in the opinion of thi Sess'ors Judge. 
within section 282 of the Act, «nd also in 
my opipion, i 
It is said that six months’ rigorots im- 
prisonment js tco savere a sentence in 
the gircumstarces, 1 do rct agiee with 
that view. Itis of the utmost imp rtince 
thet in a coun'ry srch cs this, where 
every body hopes thet there will te a 
very great ex'ension of industrial [ rcs- 
"perity, and that industriel |resjerity pro- 
- bably conducted along the ns of Limit. 
ed Compan'es, that the persons who 
embark on Company fictetion, and wko 
assure offices of res; onsibility, skowd 
understand thet they have got to ccrry 
out ther duties not only c reduly lut 
honistiy. Izccept the conclusiin thet 
the Sessiohs Judge has come to; and es 
Isaid t the outset this applic: tion in 
revision must te, andis, rejected. . 
Application rejected. 
Z. K, Da : ; 


+ 
^ 
* 
ap NEU aae 
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Mr. C. B. Parckh, for the Applicant, 

ORDER .—J¢€ is argued tlat sceth n 466, 
Tnd‘an Penal Code, completely covered tie 
offenceas sct firth in tle challe n, andtlat 
being so, the Pol'ce Lad no pC wer to in- 
vestigate and put up tle chailan as tke 
offence under srcticn 468 is rot cogn zate. 
This is not correct. The offence under 
secticn 468 is ecmplete as sccn as tleye 
isa forgery with the particular intent 
mentonediníle secticn. Wlen tle jı- 
tended cl eating cr attcmyt at it takes 
place anotler distinct cffc nce is cc mm‘tted. 
The challan alleges not only en cfece 
under section 4(8 Lut also an attempt 
to cleat tner scctcn 420 whch is 
cognisabis, This is rot a case of splitting 
Up of an offence for tLe purpose of giving 
the Police jurisdiction to investigate. 

Tt js pointed cut that it is not tle 
offer.ce of cleatirg uncer section 420 t; at is 
alleged to Lave been ecmitted Ly tke 
accused, but nly an atten pt. ic cummit 
it and it is argued tlat there cenn t pos 
sibly Fean aiten pt tc comn 1 an « flece 
ı nder tLat section. T!esection itis foint- 
ed out says “whoever cleatsand tlereby 
dishonestly incuces, etc." and it is ar ued 
that these words show thet “Lefcre tle 
offence tnder the section is comn itted 


` tbere must have been a cumpleted offence of 


cheating. I am not pressed py this argu- 
ment. The section refers to graver forms 
of cheating and provides enhanced pun'sh- 
ment ior them, There is no reason why 
there carnotbe an attempt tochat .and 


. thereby induce delivery of property etc. 


NAGEUR JUDICIAL COMMISSIONER'S 
l _ CURT. 
CRIMINAL REVISION No. 167 OF 1923. 
7 August 7, 1923. 
Presents—Mi. Kotval A, J.C, 
SAMUEL ILQ3NAH-—APPIICANT , 
Versus 
EMPHROR--6G»POsiTE PARTY. 
Penal Code (4d XL V ofit60), ss 420, 511— 


pe AE of fvopteriy— Altemgt, whither 
05:10i0. ' 

It cannot be laid down as a proro:iiion that 
-there can never be an attempt to comm jt ihe 
offence described in secticn 420 of ihe Penal (cde, 


Appeal against an order of the District ' 


agistiate, ) ulbelpore, 


dated the 11th. 
; ly 1923. : : 


The complaint 


Unless I am able to hold tliat tiere 
cannot possibly bea case under section 420 
read with section 51x against the accused 
I donot see Low I can interfere and 
quash tte pierent picceed/ngs. On the 
challan as it stands I am unable to do so. 
and the. challan b«th 
alege that offence and it is only after 
evicence iS ‘taken that it canbe determ‘ned 
whether the alleged offence fas taken 
place. The application is rejected. ke. 


ZE. Application rejected. 
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ALLAHABAD HIGH COURT. 

CRIMINAL REFERENCE NO. 541 OF -1923. 

October 6, 1923. 
Preseni:-—Mr. Justice Sulaiman. 
‘SHEO PRASAD SINGH AND oTHERS— 
; APPLICANTS © 
: l YEN SAS 
MAHANGOO NON] A—OprosrrE PARTY. 

Criminal Procedure Code ( Act V of 18q8), ss. 107, 
117, 545—Security to keep ihe peace-—Procedure— 
Costs, order as to, legality of. 

A proceeding under section 107 of the Criminal 
Procedure Code must be conductedin the manner 
prescribed fcr’ conducting trials and recording 
evidence in summons cascs,  . 

Section 545 of the Criminal Procedure Code 
cannot apply to a case under s ction 107 of the 
Code, inasmuch as no fine can be imposed in such 
a case. An order, therefore, directing an- accused 
person under:ection 107 of the Criminal Procedure 
Cole, to pay costs. to the complainant is ultra 
vires. í 
Crimin31 reference made by the District 
Magistrate, Balia, dated the ith 


Septem bet 1923. 


JUDGMENT.—‘fhis reference must. be 
accepted. The accused persons were bound 
over tinder section roy of the Criminal 
. Procedure Code and were also ordered to 

pay Rs. 75 as costs of the case to be paid 
to the com p'ainant Mahangoo. 

Under section 117 sub-clause (2) of the 
Cri minal Procedure Codethe ‘inquiry had 
to be as nearly as might be practicab!e 
in the manner prescribed for conduct ng 
trials and recording evidence in summons 
cases; That provision was ignored and 
the cas» was tried as if it werea warrant 
case. 

Then again the order asto the pay- 
ment of costs was altocether illegal. 


Section 545 of the Code of Crimirallro- ` 


cedure cannet possibly. apply to a case 
, under se:tion I07 inásmuch as no fine 
was or could have been imposed. The 
order directing the accused persons to pay 
Rs, 75 as costs to the complainant was 
"therefore ullra vires. | 

On the merits too the case must fall 
tothe ground. Only three witnesses were 
produced by the complainant and none of 
them expressly stated that there was any 
iikelihocd of a future breach of the peace. 
On the other haod the third witness, the 
chaukidar of the village, when cross-ex- 


amined admitted that he himself felt no - 
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fearof a breach of the peace on seeing the 
happenings alleged by the complainant. It . 
18 proved that there was no previous 


.enmity between the parties. Ihe com- 


Plainant’s case is that there have been a 
seties of bad years, impoverished crops 
and bad ontturns and that, therefore, he 
made efforts to pay up his arrears of 
rent to the accused zemindars by division 
of his crops instead of in cash, but the 
zemindars refused the offer. The trying. 
Magistrate remarked “The adamantine 
hearts of these oppressors of the poor heve 
been untcuched by the sight of helpless 
poverty aud stricken misery,’’. The amount 
of the arreats of rent stated to be due 
was only Rs. 42-r1-6, In the same breath 
the complainant, said to be ‘4 "helpless 
poverty and stricken misery,” alleged that 
the accused persons owed him Rs. 85 as 
the price of sugarcane crops so'd to 
them last year and that in spite of 
demands the money had not been paid, 
It is difficult to conceive that on the one 
hand the accused would not pay up the 
debt due from them and the other they 
would insist on the payment of arrears 
of rent due from their creditor, Having 
read the judgment of the Trying Magis- | 
trate as wellas the reference by the 
Sessions Judge I have come to the con- 
clusion that this is a case in which the 
order passed under section 107 skou!d be 
altogether set aside, | ; 

I accordingly set eside that order and 
direct that the sum of Rs, 75, if already 
paid by the accused persons, should be 
refunded. : 


Order sel aside. 
Z. K. S 


Yol. yi 7) 
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ALLAHABAD HIGH COURT. 
CRIMINAL, GOVERNMENT APPEAL No, 1040 
OF 1923. 

December 19, 1923. 

Present ; —=Mr, Ji slice Walsh and 
. Mr. Justice Ryves, 
EMPEROR-—APPELLANT 
VErYSUs 
BANARSI—RESPONDENT, 

Evidence Act (Iof1 72), ss 21,132— Ad mission 
—-Statement made Ly accused as witness in another 
case, whether admissible against him—‘‘Compelled to 
answer," meaning of. : 

The statement of au accused p:rson as witness 
ina previous caseis admissible against him under 
section 21 of the Evidence Act to prove admis- 
sions of relevant facts made by himin that state- 
ment, [p. 830, col. 1 .] 

The question of compulsion under section 132 of 
. the Evidence Act is one of fact. It doesnot 

follow tnat a witness is compelled to answer evcry 

question ae tohim by Counsel; but he may be 
compel'ed to do so in particular cases, and in such 
eases the section would be applicable. On tne 
other baad, compaleion does not involve the 
necessity of a formal Ubjection to giving the answer 
ang an order made at the time to the w,tness 
compelling him toanswer, [p. 830, col. 1; p. 831, 
col. r.] 

Kallu v. Sttal, 43 Ind. Cas. 8:3; 40 A. 271; 16 
A.L.J. 201; 19 Cr. L.]J. 231, Ganga Sahat v. 
Emperor, 54 Ind. Cas. 890; 42 A. 257; 18 A. L. 
J. 12; 21 Ct. L, J.186; Chaiur Singh v. Emperor, 
58 Ind. Cas. 825; 43 A. 92; 18 A.L. J. 940; 2 U, 
P, L. R. (AJ) 355; 21 Cr. L. J. 825, referred to. 

Appeal on behalf of the Local Govern- 
ment against an order of acquittal 
passed by the Magistiate, Kirst Class, 
Allahabad, dated the 31st August 1923. 

The Governmont Advocate, for the 
Crown. 


Mr, Kumuda Prasad, {or the Accused, 
JUDGMENT.—lhis is an appeal by 


Government against an order of acquittal 
by a First Class Magistrate dated the 31st 
of Atgust 7923. The whole case turus 
upon the question of unlawful possession 
0f same cocaine found in a certain house 
in the City of Alfahabad. There has been 
a previous prosecution and an acquittal. 
On» Bishua, tozether with his sister, Mu sam- 
m! Kishun Piati, and Ganesh, who is be- 
‘lieved to be his miternal uncle, were charg- 
ed with the wronzful possession of this 
cocaine. In that case the present defend- 
ant one Banarsi, who is said to be 60 years 
of age and is also believed to be related 
to Bishun, although he strenuously denies it, 
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gave evidence for the deferce, and his 
statement on that occasion has been used 
against him in this case. In the otcer 


‘of acquittal, the Magistrate who tried tl.e 


previous case directed thai proceedings 
agains! Banarsi should be instituted. It 
was natural, thereiote, and right, that the 
case should be hec rd and disposed of by 
another, Magistrate. In our view the 
appeal must succeed on the grovud that 
the facts proved agaiust the defenuai t are 
particulirly couclusive, andthat the Magis- 
trate unfortunately instead of taking a 
broad common sese view cf the facts, 
which could not be expleined except npon 
the hypothesis of guilt, has cut up the 
case into small pieces which he has dis- 
posed of one by one by a series of tech- 
nical fallecces, 


The matter is perfectly simple, In tlis 
house No. 7o S.rai Mit Khon in the City 
of Allahabad resides :rom time to time a 
vatied assortment of individuals whose 
telationship to one another whether by 
blood or by matrimony or by contract 
of tenancy or otherwise, seems to be wrap- 
ped in some obscurity. A prominent per- 
son known in connection with this collec- 
tion of people who frequent this house is 
the person Bishun who was acquitted. He 
issaid to be a junior member of the family 
and the man who handles the wealth, ard 
the evidence in this case of ore of the 
occupants of the house is that Biskun 
was wellto do. The City Execise Autho- 
rities had reason to suspect that the 
money was not unconnected with illicit 
traffic incocaine and that the house No. 
720 belonged to Bishun, As the Inspector 


‘very fairly said in this case when Banarsi 


was on trial, everything pointed to ihe 
house being in the possession of Bishun. 
A raid was mede upon the house ard the 
result of the search was that in one room ' 
cocaine was found in a coat hanging up 
ona peg on the wall, ard in another 
room was found a locked wooden box 
which in addition to containing cther 
things contained a sivali tin box in which 
cocaine was also discovered. "There were 
a pair of scales also in the room and 
an empty phial, both of which articles, 
innocent in themselves, might have had 
no connection wilh cocaine, But on the 
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other hand there is no evidence of any 
legitimate trade ¿oing on, or of the exist- 
eice o. any material with reference to 
which either a phialor scales would be 
useful except this cocaine, and asthis was 
a house in the crowded part of a crowded 
city, "he reasonable presumption is that 
trafficin cocaine, that is to say in selling 
co:aine in snali q:antities; as we say, by 
retail, was scing onin that place to persons 
who wanted it in small quantities, That 
.is to say the ind'cations are in favour 
not of a store for safe keeping and Te- 
movalto sume other place on a larfe scale 
but rither in favour of a small trade going 
03 with reta:lcustomers. We attach great 
importance to that feature of the case, 
because to enable. it to be done secretly 
and toavade any possible search, it would 
be necessaty to have the stuff well hidden 
anl yet in an accessible place. It has 
this further bearing upon the cose that 
it fo'lows thit if thit inference is correct, 
it wasiupo sible for a tradeof that kind 
to be going oa from diy to day without 
the knowled‘e of the occupan's who had 
access to the room where tne cocaine was 
discove:ed. It elso 10llows that mere 
tenporary absence for three or four days 
from the premises would by no means 
afford an answer, which it might other- 
wise do, ja the case of cocaine suddenly 
introduced into the building of a person 
charged with gu ity possesion. 

The presen: accused gave evidence on 
the charze agaiast Bishun. The learned 
Magistrate has excluded that sworn state- 
ment of Binarsi’s altogether as inadmi.si- 
ble, and he ha; made a terrible mers of 
the seztioas applicable. The evidence was 
not tend:red as a con ession of as 
admis ion of guilt, but esa statement of 
fact by tne accused himself amounting to 
an admsson of a very relevant fact 
connectel with thediscovery of the cocain, 
-nimely, the occupation of the house and 
the possession of a locked box. The 
evidence was propetly proved by -bringing 
thé previous statement on.the record of 
this case, ani also by the direct testimony 
of the Inspector, and the Mazistrate sn- 
tirely misuuderstands Loth the purpose 
for which it was tend2ted, and tbe plain 
meining of section 2r of the Evidence Act 
which made it admissiple. 


INDIAN GASES, 


an. 


| lois 


It is necessaty to pause here to deal 
with an im e.ious argument now raised 
for the first time by Banarsi’s Consel, 
namely, that under section 132, the answers 
wh'ch Banatsi gave when he was : xamined 
in Bishun's case being such as he wss not 
excused from giving, were answers which 
he was compelled to give, and, theretore, 
they could not be proved against him in 
a crim nal proceeding. That argument vn- 
‘doubtedly raises a serious question, The 
proviso in this instance, əs in most other 
cases, really d:pends upon the right mean- 
ing to be given tothe word ‘‘compelled.” 
It hes been held that the word ‘‘com- 
pelled” involves the necessity of a’ formal 
objection to givng the answer, and an 
order made at the time to the witness 
compelling him to answer. We are of 
opinion that thatis 109 narrow an inter- ` 
pretation. The matter has been fecently 
discussed in two or three cases, parti- 
cularly by a member of this Court in the 
casc of Ganga Sahat v. Emperor (x) in which 
the judgment quotes with approval as'sen- 
tence from Mr, Justice Piggott's judgment 
in the case of Kallu v Saal (2) and we 
ate of o:inion that the interpretation put 
unon the word "compelled" inthe former 
caseis tight and oughtto befollowed. Sub- 
sequently Mr. Justice Tudball inthe case 
of Chatur Singh v. Emperor (3) following 
the case of Giga Sai v. Emperor (1) and 
Mr. Jus‘ice Piggott's diciwm in the cese 
of Kullu vy. Sital (2), held thet it was im- 
possible to deny that ia the case of ordinary . 
lay men unacquainted with thc technical 
terms of this section, they, were. compelled 


‘to answer on oath questions put either by 


the Court or by the Counsel, especially 
when the question is relevant to the case. 
Mr, Justice Tudball's view was that a com- 
mon sense meaning should be given to 
the word ‘‘comvelled.” In our view this 
really, means that compulsion under that 
sec'ion is a question ofe’act. It by no 
mea ns follows that the witness is Com- 


(x) 54 Ini.Cas. 890; 42 A. 257; 18 A. L. T. 112; 
21 Cr L J. 186. 

(2) 43 Tid. Cas. 823; 40 À.271; 16 A.L. J. 201; 
I9 Cr.L Jj 231. ; 

(31 58 iud. Cas. 825; 43 A. 92; 18 A, In J. 940; 2 
U. P. L. R, (A) 355; 21 Cr. L. J. 825. 
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"+ pelled to answer every question put by 
Counsel, gud Mr. Justice Tudball did not 
say so. Bet hz may; of course, be compell- 
ed in particular cases to answer Questions 
put by Counsel, and in such cases the 
section is clearly applicable. Wecan only 
say that thereis no evidence of any com- 
pulsionin this case at all, Itis highly 
unlikely that Banarsi acted under any 
.compulsion. The point was not taken.ut- 
til it was too late; but the probability 
is thet whether Banarsiis the uncle, or 
whether he is not, he wasa voluntary if 
not enthusiastic witness making statements 
which he thought, as they did, would 
Sa:is'y the Court of — Bishun's innocence. 
We are of opinion, therefore, that this 
statement is not excluded by section 132. 
What he says does not come to very much. 
Its importance is thet it cannot be còn- 
trovetted. He said that the locked box 
was his,and he repeated the statement at 
this trial. He also said, which is even 
mote important, that the house was in his 
occupation. That statement is also con 
firmed by thestatement of Ganrsh, who 
was an occupant of the house, and who 
was acqüitted in the previous case. He 
` gets out of the inference which would De 
otherWize drawn against a man in whose 
locked Sox cocaine is found, or in whose 
coit there are packets of coccine, by 
alleging that the coat belongs to his son, 
and that the tin box in which cocaine 
actually was secreted, although iound in 
‘the locked box of the accused, was not 
-in “ac: his. Both these statements are 
very likely true, but they really do not 
catty the matter any further than thefect 
admitted by himself. He was away at 
the iine and, therefore, not in physical 
posses;ion either of. the coat or of the 
lock:d box, but it is unlikely that, if he 
went aw,y for four days,. he . did not 
leave the key of the locked Lox in the 
possession of some body else sothat access 
could be obtained*to il But the cost 


is said to belongto his son Kandhai, and. 


un ortanately Kindhai was not so enxious, 
as Banarsi had been in the previous 
"charge, to tell the Court his view of the 
possession o the coat and thecocaine that 
wis found therein. Nor has Banarsi at- 
temated to give eny explanation, or to 
call any evideuce to explain, how it was 


+ 
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that in his unfortunate absence in Benares 
duting these tour days, people living in 


this house in apperent beru ony, lricnd- 
ship, end to some extent ot any tate 
close blood telatiorship with him, should 


have planted upon him by means of put- 
ting into his locked boxa tin box contain- 
ing cocaine, or in o'her words amning 
evidence of traffic in this illicit subste nce. 
Nor has he attempted to call any evidence 
to explain howand why «ny one did the 
same thing with the son's coct, It is net 
improbable that the persons in the house 
et the time of the arrive! of the search 


| party seized upon the coat pocket is the 


most convenient place for rapidly dis- 
posing. of the substance which they head 
then in a saleable f orm. 


It is because of the very difficulty 
whicharises in a case of this kind, where 
you havea body of persons, most of whom 
are 1elated to one another, living jointly, 
and jointly living on the big profits which 
are Made out of this substance, thet the 
Legislature has enacted the provisions 
which ate relied upon by the prosecution 
in tbis case. It is only natural that in a 
case of this kind, whenever .a charge is 
made, efforts should be made by other 
members of the joint concern to rrove 
that the person cuarged is the one person ` 
in the whole coucezn who had  notning 
whatever to do with it, Thereis clways 
denger in doing so as Banarsi hes now 
discovered in his own case. But that h's 
own statement, «and the evidence’ in this 
case indenendently of his own statement, 
were sufficent to raise the presumption 
against bim under this secton, admis of 
no posible d-u't. Section 7r rovides 
that t shall be presim.d unt'l the contrary 
is proved that the accu ed pers :n has com- 
mitted an offence n mely, in this care 
possessing the excisable articl-, when pos- 
sesion of whic. he is un»slle to accowt 
satisfa tor ly isesta lied agai st him Tle 
Mag strate says that there is not an iota 
of evidence of the cocaine beig in the 
po session of Ba: arsi ^ Can tLe pis ession, 
asked the Magis rate, atthé time of the 
search be said to Le his when all t e evi- 
dence po'n's to the contrary, and he rel es 
upon the statement that t, e key of te 
box wasin the possession ot Bishun. ‘The 


T 


) 
f 


lieve from what we have heard 
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key of the box, if the locked box belonged 
to Binarsi and wes inthe house occupied 
by. him, could only be in the possession 


` of Blshun with the authority and consent 
. of Banarsi, end it isa narrow and almost 


foolish view to te ke to hold the transfer oí 
the key has the effect of dispossessing the 


-+ Owner of the box. All of us have things- 


in out. possession, for example, kitchen 
utensils in the. kitchen house, which we 
seldom see and never touch, 
are‘in the possession of out cooks 2s our 
agents, Theresult is, possession established 
both by direct evidence snd by the ad- 
missions of the accused, and no attempt 
has been made to account for it. 


The appeal must be allowed and Banerfsi 


. must be convicted of being in unlawiul 


possession of this cocaine in the box 
and in the coat of his son. Having 
made up our minds to this result 


we examined the Excise Inspector as to 
his knowledge of this household. Bishun 
has been, acquitted of the particular 
offence cherged against him arising ‘out 
o these facts. But there is reason to be- 
in this 
case and from what the Iuspector has 
added, that -he is really the moving 


‘spitit of the concern, and thet this man, 


Banarsi although we are satisfied that he 
is implicated in it, probably only takes a 
subordinate part and lives. with his 
family on the proceeds. But he has 
chosen, if in fact he is not the -person 
‘principally responsible, to come into the 


= witness-box on oath in this cese end to 


give evidence directed to estatlish the 
4naocence o^ Bishün, one tesult of which, 
if true, was to incresse the evidence 
‘against himself. It is. impossihle fot us 
to decide whether his conduct was due 
to a desire to earn credit with Bishun 
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man, we are satisfied, coldly and defi- 
berately put himseli forward. for the ex- 
press purpose of sbielding the man who 
is probably the principal, offender, and 
the sooner people understand that they 
will not by that course escape the just 
punishment of their own admissions, the 
better for then, Everybody knows: that 
they ate really the principals and if they 
‘choose - to take upon themselves that 
character, they will be dealt with, and 
ought to be dealt and punished as such 
by the Courts which have to deal with 
their cases. TLe only punishment which 
seems in these cases to have a deterrent 
efect is, as „the Inspector tells us, a 
punishment of imprisonment, andif Banarsi 
has brought upon himself the punish- 
ment which is merited by somebody else, 
he has only himself to thank. We sen- 
tence Banarsite six months’ rigorous im- 
prisonment and a fine of Rs. 500. In 
default of ptyment of fine he will serve 
another six Months’ rigorons imprisonment. 
He.must surrender to his bail. 


Appeal allowed. 


Ze EK. 


and the other members of the family and . 


“to mike himself a scapegoat for à person 
=- whon he knew to be guilty, or whether 


in fact what he said was literally true. 
In the ordinary way one wotld be dis- 
posed to. take a more lenient view. of the 
conduct of a man who, in aiding and abett- 
ing the principal ofender in a subordinate 
capacity has been ca nght, while the prin- 
cipal ofender hes escaped. But it is 


. impossible tọ do so in this case os this 
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. ` CALCUTTA HIGH COURT. 
APPEAL FOM ORIGINAL CIVIL JURISDIC- 
I . TION NO, 92 OF 1922. 
. April 10, 1923. 
" Present:—Sir Lancelot Sanderson, Kr., 


n Richardson, Kr. 
PRADYUMNA KUMAR MULLIX-- 
^ DEFENDANI(—-APPELLANT 

| YENSUS ~ 
PRAMATHA NATH MULLIK— 
PLAINTIFF—RESPONDENT.. 

Hindu Law-— Idol, gift to, acceptance of —She bait, 
powars of. ; 

I, dat-Tmiying whether the shebatt of an idol 
is .mpow red to accept, on behalf of an idol, a gift 
coipl:d with conditions, the testis whether the 
po par tal are for the bencfit of the idol.  [p. 837, 
col. x.) - 


Appeal against the judgment oi Mr. 
Justice Greaves, dated the 1st June 1922, 
reported as 76 Ind. Cas. 985. 

Messrs. 
for the Appellant. 

Messrs. | S. N. Bannerjee, S. K. 
Chakraviriy and H. D, Bose, for the 
Respondent. - 


JUDGMENT. 

Richardson, J.—This is an appeal from 
the judgment of Greaves, J., dated ist 
June 1922, The parties to the suit are 
the present representatives of a well- 
known family in Calcutta, the founder of 
which was Moti Ial Mullik. Moti Lal 
died .in 1846 leaving a widow, Ra ngomani 
Dasi, and an adopted son, Jadulal, then 
two yearsold. During his lietime he 
established and consectated the -three 
deities who are the subject of this litigation, 
, Thakur Sree Sree Ra dhashamsunder Jee, 
Thakurani Sree Sree Raudharanee, and a 
Saligramsila known as Sree Sree Raj 
Rajeswar. These deities were located in 
his fa mily dwelling bousein Pathuriaghata 
Street. A room was set aside for them 
as a private or retiring room and there 
. was also a thakurdalan into which they 
were brought on ceremonial or festival 
occasions. s 

By his- Will dated the 3rd September 
1846, Moti Lal provided that until Jadu- 
lal should attain the age of 20 years, his 
widow should be the malik or provtietor 

and attorney for the care of the wlfole ot 


B. L. Mitter aud S. C. Bose, 


his estate which was considerable. On 


. Jadulalattaining the age mentioned, ihe 


whole estate was to be made over to him 
except the monies or Government sect ri- 


` ties wh'ch the testator bequeathed to his 


~ Chief Justice, and Justice Sir Thomas ^ 
` | own shradh end so forth. 


widow or others or had set apart for his 


‘As fegards the deities, ro direct piit 
was made in theitfavour, but the widow 
was authorised to spend Rs. 600 a mcnth 
iu detraying the expenses oi their worship 
“in the same macner that I have paid 
and defraved the same hitherto." On 
Jadulal taking over the estate, he was 
"in the like manuerto protect the whole 
of the properly and effectuate the kreah 
karmas ot religious acts and ceremcnies 
and so.forth." The whole estate, there- 
fore, was given to Jadulal subject to a 
charge thereon for the  maintenarce of 
the worship both of the ancestral deities 
and of those established ty the testator. 

The two relevant portions of the. Will 
ran according to an old translation as fol- 
lows :— 


“ (r) As long as my adopted son Srijut 


Jadulal Mullik does rot attain the age oi 


20 years (twenty) so long 1 do hereby 
appoint you the malik or proprietor and 
attorney for the protection and care of 
the whole of my estate. "The whole of my 
property, fixed and movestle, 4. e., my 
land homesteads and gardens and my niy 
dwelling homestead and my ready Money 
and my Company's papers and mv pearls, 
diamonds, corals, etc., and my jurrcte gold 
and silver olunkar or personal ornaments, 
my: plates and brass and katra or tell- 
metaivesselsend my dresses and appa tels 
and my shawls, doshallahs, etc., and my 
Sri Sri Issur Thakurs and Thakuranis, etc., 
established by me - and arcestral, of the 
whole of my property agreeably to the 
list in my hand-wniting under my s'£g raít re, 
you remain the malik of prctceling s nd 
taking care of whatever property and 
effects I leave behind,  Vl[or ny ssid 
possiopootivo or sdopted sor atteining tke 


age above mentioned you will make over 


the whole of the said proper!y io hin in 
full and the said possicpcoitio or adopted 
son is becore our, f.e., both your ard 
mine, ullaradheckary or heir of the whole 


? 


of the property, and will become s0,’: 
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“"(2) The Company's papers belonging 
to my estate that shall stand in the Gov- 
ernment Agency to the credit of the name 

of my posstopooitro or adopted son Srijut 
jatiulal Mullik, you will draw Company’s 
Rs. 600 nionthly from the interest there- 
o or having sent for and obtained Com- 
pany's Rs. 36,000 (thirty-six thousand 
rupees) at the interval for every. six 
months, you will defray the expenses of 
the daily skeba or service and the porbas 
or festivals and the teher or ceremonies 
of the Sri Sri Issur Thakuts, Thakuranis 
etc., established by me and ancestral 
according to my pala or turn, as also the 
nitioo or daily and the xofmsihoo of 
periodical expenses and so forth, in the 
manner that I have paid and defrayed 
the same hitherto, as long as my said 
possiopoottro or adopted ‘son does not 
attain his age above mentioned. Upon 
. the said posstopoottvo or adopted son's 
having attáined his majority, you will, 
without ozur or objections make over the 
whole.of the property to him fully and 
he will in tbe like manner protect 
the  wbole : of the property and 
effectuate the kyeah karmas or religious 
.act$ and ceremonies and so forth where- 
with yon have no concern, and theabove- 
mentioned Company's paper of one lac of 


füpeeS that Ihave given to you and Com-. 


pany's 25 thousand rupees that I have 
Set apart for my shrauddto and sopindee- 
koron or offering of the funeral cake ex- 
clusive of that, Company's papers to 
whatever amount shall remain, agreeably 
to- the aforementioned list under .my 
signature, all those Company's papers you 
wil place to credit in the name of Srijut 
Jadulal Mullikin the Government Agency, 
when lam no more, and they shall so 


 - remain. He will upon his attaining the 


age above-mentioned, receive fully all the 
said’ Company's papers, together with 
interest agreeably toaccount and be entitled 
to the same,” 

Jadulal, after succeeding to the estate, 
pulled down the oldfamily dwelling house 
and built a new house partly on the site 


of the old house (No. 67, Pathuriaghata ` 


Street) and partly on a new site (No. 7, 
 Prosauna Kumar Tagore Street), On 
another site aequired for the purpose 
(No. I, Prasanna ‘Kumar Tagore Street) 
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he built a thakurbari, Thereis no evidence 


that any special ceremony was performed | 


but there he installed the three deities - 
and there he worshipped them, ‘The build- 
ing is between No. 67 and No. 7, but is 
separate from them and has a' separate 
entrance from the street, It is two- ` 
storied,and as inthe old family house, 
the retiring room or. sleeping apartment 
of the deities is on the first floor and the 
thakardalan on the ground floor. —— 

On the 26th April 1888, Jaduicl .exe- 
cuted a deed or declaration of trust 
which refers by namie only to the Thakur 
Radha Sham Sunderjee. The erection of 
the ihakurbart by Jedulel is recited and 
also the fact that, with the land on whichit 
stood, it was of the value of Rs, 10,600. 
Then comesa dedication of the premises 
in the formof a conveyance in trust to 
Jadule], his heirs end representatives to 
the use of the Thakur for the purposes 
of his location and worship. The proviso 
is added that if at any time it should 
appeat expedient to Jadulal ot his repre-- 
sentatives so to do, “it shall be lawful 


for him or them upon his or their pro- 


viding and dedicating for the location aud: 
worship of the said Thekur anotker 
suitable thakurbart of the same or greater 
value than the -premises hereby dedicated, 
to revoke the trusts hereinbefore contain- 
ed." Finally, there is e declatation in the 
following terms :— ` 

"It is hereby declared that unless and 
until another thakarbari is provided.and 
dedicated as aforesaid the said Thakur shall 
not On any account be removed from the 
said premises and inthe eveut of another 
thakurbayi being provided end dedicated . 
as aforesaid the said Thakur shall be. 


‘located therein but shall uot similarly be 


removed therefrom on any account what- 
soever and further that during the Ufe- 
time of the said Jadujal Mullik he. shall 
be the sole shébati of the said Thakur 
and after his death and subject. to any 
provision in that behalf to be. hereafter 
made by the said Jadulal Mullik, his heirs 
in the male line shall be such shebelts, no 
female heir or widow of any male. heir 
being entitled to the shebatiship. although 
she shall have full liberty to woiship the ` 
said Thekur ard also that in case of any 
disagteement between any future . shebads 
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“of the said Thakur the worship thereof 
shall be conducted by  vearly falas or 
turns,” ; 

The subsequent history may be, briefl 
narrated, Jadulal died on the 5th Febru- 
ary 1894 leaving three sous, Anath, Pra- 


metha end Manmiatha who separated. The . 


erred to the-late Mr, W. C, Bannerjee 
-a8 arbitrator. Under his awerd published 
in X899 and made a rule of Court in 
‘Suit Ne. 913 of that year, No. 7, Pra- 
sanna Kumar Tagore Street was allotted to 
Anath and No. 67, Pathuriaghata Street 
to Menmatha: Pramatha, the second son, 
. obtained his share otherwise and has since 
built himself a. residence at No. 129, 
Cornwallis Street. The penultimate para- 
graph of the awatd decides that the en- 
trance or passage to the thakurbart from 
the street '' shall remain as the common 
passage to the said thakurbart and shall 
continue to be the joint property of the 
three brothers, their heirs and assigns for 
.evet and that none shall be entitled to 
.ràise any structure or any building of eny 
. kind or in any way to obstruct the said 
common passage and that it shell always 
retain perfectly open to the sky. through- 
out.” ZEN 
. Anath died in June 1900 and was stc» 
‘ceeded by his infant son, Pradyumna. 
The partition of 1899 was not exhaus- 
tive and, in a suit of rg00 (No. 890) to 
.. which Pradyumna was a party other assets 
were p rtitioned by Babu Bhupendra. Nath 
Bose as Commissioner appointed by the 
Court for the purpose, ; di 
Ra Then, itis steted, controversy arose as 
to the Will. of Moti Lals widow, Rango- 
mani, who had died in 1891 aud had đe- 
vised certain property for the worship of 


pm of the family property was rte- 


the Thakur Radha Sham Sunderjee, Ina 


suit of 1904 (No. 799) Mr. Bose was ap- 
pointed to frame a scheme for the wor- 


ship of the deity and to partition the re- 


sidue ‘of the Rangomani’s estate. Neither 
Rangomani’s Will nor Mr. Bose’s scheme 
has been placed before us, but itis com- 
mon ground that as the result the right 
to manage the worship has since been 
exercised by each o the three brenches of 
the family by palas or turns of one year 
each, I gather also from paragraph 31 
'- gf the plaint that thecharge ou Moti Lal's 
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estate for the worship of the Thakur was 
then crystallized, and that a sum of 
Rs.1,00,000 was then .by agreement set 
apart in trust, the. income of which - was 
to be devoted to the maintenance of that 
worship. 
The first turn of worship for the Bengali 
year 1317 (commencing in April 1910) 
fell to Pradyumna, During Pramatho’s 
turns of ‘Igti-r2 and 1914-15, he re- 
moved the deites to the $sjadalan in his 
own house, returning them to the 
thakurbart at the end of each period, 
When his turn came round again in April 
1917, and he again desired toremove the 
deities to his house, Pradyumna, who had 
then come of age, and Manmatha joined 
intefusing to allow him to do so. He 
then brought this suit against them asking 


-for a declaration of his right to take the 


course which he had taken in his previous 
turns and for other reliefs. 
. AS in the case of Ram Soondur Thakoor 
v. Taruck Chunder (x), it isnot contended 
that there is anything in the Hindu canon 
which forbids the manager of a Hindu 
deity from taking the deity to his own 
house during his turn of worship. The dispute 
owes its otigin to the prohibition against 
the Tha kur’s removallrom the thakurbari in 
Jadulai’s deed of 1888, on which the 
defendants rest their case. . As the other 
two deities are not specifically mentioned 
in the deed, there is a subsidiary 
question whether the prohibition applies 
to them. 
. A namber of issttes were framed for the 
trial but the only two of any present im- 
portance are the ninth, "Is the plaintiff 
entitled to remove the Thakurs to his 
residence, 129, Cornwallis Street during 
his tutn of worship?” and the seventh, 
“Could the Thakur Radha Sham Sundet- 
jee be severed from his cousort, the 
Thakurani, and from the other ancillary 
deities?” i 
-© The learned Judge answered “the ninth 
issue in the plaintiff’s favour and it was 
accordingly ünnecessory for him to decide 
the seventh issue. ; 

The appeal is preferred by Pradyumna : 


Manmatha, however, though he appears 
"asa 


respondent, is ranged on the same 
side against Pramatha, `. ijt 
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. [he main ground o the learned Judge's 

decision is shortly and clearly expressed 
as follows:— 

“There is no dispute that the Thakurs 
were established by Moti Lal and he im- 
posed no conditiones to their location, 
and coasequently I do not ‘think that it 
was open to any subsequent shebait to jm- 
pose restrictions which would fetter 
those who subsequently as heirs of the 
founder became shebalis."’ 

This reasoning, which the first respond- 
ent, of coutse, endorsed, if I may say so, 
deserves consideration and Lam not pre- 
parei to tollow the argument fot the ap- 
peint tothe full length io which it was 
taken. 

The learned Sianding Counsel, Mr. B. 
L. Milter, founding on Moti Ials Wil, 
argued that the testator treated the idols 
or images which he had set up ashis per- 


sonal property ^ nd left them absolutely to . 


Jadulsl. When pushed Mr. Mitter said, 
that Jadulil might, if he bad so pleased, 
have thrown them into the river. The 
inclusion of the idols, however, among 
item; of property, moveable and immove- 
able, does not show thet the testator re- 
garded his interest in themin the same, 
light as his interest in his secular prop- 
erty. The careful-directions given later 
in the Will show that the testator intend- 
ed the wórship of the ancestral dcities 
and the deities he h:d established to bea 
charge upon his estate. 

' Reference, again, was made to the 
broad statement in Subbaraya Gurukal 
v. Chellappa Mudali (2), that ‘‘in the eye 
of the lawidols ate ptoperty,” ard to the 
* observation of Banerjee, J., in Khetter 
Chunder Ghose v. Hari Das Bandopadhya 
(3), to the effect that anidol may be 
the subject of gift. In legal conception, 
however, 2n image which represents a 
deity, of in which the deity resides or 
inheres,.isa juristic or juridical entity cap- 
able of receiving gifts and holding ptop- 
erty. Hindu religious conception carries 
' the matter eveniurther, as the following 
passage irom a recent judgment of 
Mookerjee, J. [Rembruhma Chatterjee v. 


2) MM .315; I Ind. Dec, (N. 8.) 1055, 
e i, C. 5371 8 Ind, Dec, me) prt , 
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Kedir Nath Banerjee (4)) will show:— . 

'"We.ueed not describe here in detail 
the normal type of continued worship ola 
consecrated image,.—íhe :weejing of the 
temple, the process of smeating, the Te- 
moval of the previous day’s offerings of 
flowers, the presentation of fresh flowers, 
the respectful objation of rice with 
flowers and water,and other like prac- 
tices. It is sufficient to state that” the 
deity is, in short, conceived as e living 
being and is treated in the same way as, 
the masterof the house would be treated 
by his humble servants, The déily 
routine of life is gone throrgh with 
minute accuarcy; the. vivified inege is 
regaled with the necessaries ard Juxurics 
of life in due succession, even to the 
changing of clutLes, fhe offering of cooked 
and uncooked food, and the retirement to 
rest,” 3 

Now, the subject is abstruse and in ils. 
nature metaphysical. I have certainly ro 
desire to be dogmatic or to fi.díault 
with the language of so great an exponent 
of Hindu Law as Sit Guru Das B. ner- 
jee. There may be purposes ior which | 
an idol, considered with reference. 10 
the material sulstance of which it is 
composed, may .be regarded as move- 


able property. In tlis way it may 
be the sulject of gift. But. I find 


some difficuity in understanding ^ Louw 
an image considered as a legal or 
spiritual entity can properly be said 10 
be the subject of giit. What is” pro- 
bably true is that for certain purposcs 
at any rate the office of manager or 
shebatt of a deity may berejírdkd es 
rojerty «and the office swill carry with 
it all such rights as properly pertein 
there'o, including the right to the 
custody of tbe image. In a loose way, 
therefore, the giit or transfer of the 
office may perhaps be spoken of as 
a git or transfer of the image or ‘the 
deity, PNE. 
Assuming that the law will recognize 
such a gift or transfer fzufer vivos ikete js 
a further difficulty whena devise isstg- 
gested. Moti Tal himself, having estab- 


(4) 7a Ind. Cas. 1026; 36 C. L. J. 478 at p. 483; 
(1923) A; I. R.(C ) 60; E 3 


Pc . 


. . Mullick’ v. 
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lised these deities, was only their mana- 
gar’ duting his lifetime. In Rajesh war 
Gopesway Mullick (5), Sir 
Francis Maclean, C. J., said: “ A shebadt 
isa manager or guast-trustee for the b: ne- 
fi. of the idol. His office only endures 
for his life, his Will only comes into 
operation on his death. What is then, 
there for him to alienate by his Will? 
Nothing." - 

‘I cannot, therefore, accede to the conten- 
tion. thit the terms of Moti kls Will 


conferred on Jidulal an unlimited discre-. 


tion to deal with the deities according to 
his own pleasure I will assume on the 
piieci»le stated by Banerjee, J., in Girija- 
nund Datta Jha v. Sailajsnu nd Datia Jha 
(6), that Jodulal could not bind his succes- 
. sors by any act which wes not forthe 
beseft of the d:ities, Nevertheless, he 
had tightfully succeeded his father as 
sol: manacer, and within the limits of 
his duty he had‘ full discretion to act as 
he might think best. No one suggests 
that dedication of a tukurbartwas not 
the eet of a pious Hindu, anxious to 
do more tian fulfil his obligations and 
to mark his tenure of the estate by a 
work of supererogation. In -his secular 
capacity he had a perfect right to make 
the gift and to impose the conditions 
which he did impose. The only ques- 
tion of substance in the case is whe- 
ther in his capacity as shebalt he ex- 
ceeded his authority in sccepting the 
gift on ‘the Ti.akut’s behalf subject to the 
conditions. The test to be applied is 
whether the condition with which we are 
immediately concerned in the present 
case was or was notfor the benefit of the 
Th3 kur: A house, suitable in every res- 
pect, built at considerable cost, close to 
his oricinal home, was set apart for the 
Thakur’s use. The condition is annexed 
that he should not..be taken therefrom 
unless atid until another house of equal or 
-greater value is“ provided for bis recep- 
tionand entertainment. Thatensurestkat 
he will always have a suitable abode, so 
long at any Tate as funds are avail- 
ableto keep the present building in re- 
pair, It is not. suggested thet funds 


(5) 12 C. W.N. 323; 35 C. 226; 7 C. L, J. 315. 
(à 23 C. 645; 12 Ind. Dec. (x. 8.) 429, 
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for that purpose are likely to fall 


short. Ifa situation should arise in which 
it would be desirable in the intere-ts of the 
Thakur that other arrangements shovld 
be made, an application could doubt- 
less be made to the Court and a 
proper order obtcined. Meanwhile the 
three existing branches of the fan ily 
Maysplit up into numerous sub-branches, 
each with its own turn of worship, 
ahd the Thakur isat least securedfrom 
undigníied journeys from one place to 
another, 

As the worship of the deities was made 
by Moti Lal acharge on his estate, now 
converted into a trust fund, Jadı la! has no 
ri:ht, I think, tothe title of a founder of 
theendowment, his liberality, however, 
snould dispose his successorsandtie Court 
to respect his wishes as far as poss'ble. We 
have not been infotmed as tu tne extent of 


,Rangomoni's benefaction nor has the gues- 


tion been mooted whethe:she would have 


selected the Thakur asthe object of her 
bounty if he had not been housed in the 
thakurbart, All we knowis that at her 


death the Thakur was located there. 

: I do not regard the condition in ques- 
tion as making achange iu the character 
of the worship, or, to ns. a phrase of their 
Lordships in Juggut Mohini  Dossee v. 
Sokheemon-y Dossee (7), as “varying the 
use." The deities are worshipped in the 
thakurbiri as they were previously wor- 
shipped in the family dwelling house. 


Till 1886 they had never been removed 
from that house and till rgzx they had 
not been removed from the thakurbari. 


In the different pirtitions, the latter was 
treated asthe property of the deity and, 
therefore, impartible among the members 
o'the family. Mr. Bonnerjee, moreover, 
as above stated, was careiul to provde 
that the passage to the building from t he 
street should remain Joint property, Up 
to r9grr no questfionarose asto the vali- 
dity of the cor dition. 

The suggestion thit the condition is re- 
pugnant tothe nature of an absolute grant 
and, therefore, void on the principle of 


(7) 14 M. I A. 289; 17 W.R. 41; 10 B. 1 R. 1: 
2 Suk. P. C.J. 512; 2 Sar. P. C. J. 23; 20 R. R; 
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z my opinionthe condition cannot be 


| said rights," 
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section Ilof.the Transfer of Pr operty 


Act, is far-fetched. Itisinapt to speak 
of delties, who presumably transcend the 
limitations of time and space, as being 
"confined" or ''imprisoned'" in a habi- 
tation or temple efected in their honour,- 
and such phrases have no application at 
all to ‘their material images. Religious 
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permanently in the #hakurbari and being 
removed therefrom every third year. If 
he had to elect, which of the shebatisis to. — 
speak for him? It was suggested for the 

appellant, that the viewsof the majority 
should prevail. But, as I understand the 
matter, the system òf rotation which has 
been introduced amounts ‘to a partition of 


gifts are not in. all respects on the same the office of shebati and] do not know 


footing as secular gifts, They are exempt 
from the rule against perpetüities ard -in 
said 
to be unreasonable, ^ 


,lt was suggestedthat the ladies of Pra-- 


matha's family would be inconvenienced 
in making their oblations if the deities 
"were not removeable to hishouse during 
his turn of worship. I do not.know. whe- 
ther the ladies of each branch only make 
oblations during theturn of. worship of the 
head of the branch. The point is not 
specifically mentionedin the pleint though 
it isstated generally in paragraph 29, that 
thezhakur bari “is so situzte asto make it 


- inconvenient to the plaintiff who lives at 


a distance to catry on the worship. In 
these days of motor cars this complaint 
appesrs to me in any case to havelittle 
substance. The principal complaint, how- 
ever, appears in paragraph 29 which runs: 
. “The plaintiff has suffered . considerable 


* damage and has further felt greatly humi- 


liated dnd injured, and suffered pain of 
mind by zeason- of his having been 
prevented from exercising any of his 


I need hardly say inregard generally 
to complaints ofthis kind that in decid- 
ing this we must have regard not to the 
personal prestige of any individual shebait 
or to his personal convenience or thecon- 
venience `: ofethe members of hisfa mity, but 
solely to the interests of the Thakur. 

As to the case .of Gossami Sri Gri- 
dharljà v. Romanlaljt Gossami (8), in 
the view I take, it is unnecessary to rely 


. on the principle which their T,ordships 


tbere applied. Moreover, as Greaves, J., 
: has pointed out, this is not a suitfor the 
possassion of the thakurbari andthe Tha- 
kuris not put to any election between 


conflicting rights, or "between . remaining 


(8) 16 L: A; 137; 12C. 5; 13 Ind. Jur. 211; 5 Sar. 


R, G. J,250; 8 Ind. Dec, (Ws) 341 (P. C.). 


whether Mr. Bose’s scheme provides for 
meetings of the.sepa rate holders of the office 
for the purpose of discussingand deciding 
disputed or difficult questions .of adminis- 
tration. ; AE" 
No doubt it would be pessimi exempli 
that a deity should consent to be “the < 
recipient of a gift andshould refuse to 
be bound by any valid condition annexed 
to it. But the whole question hefe is | 
whether the condition is valid or not. 
There remains the seventh ‘issue, On 
which,as I have said, we have not the 
advantage of the ‘learned. Judge’s decision. 
I gather thát since their establishment, the 
three deities have been treated as com- 
panions. They have occupied the same ap- 
pattments ‘They were installed together 
in the thakurbart,and inthe issue itself 
as drawn, no doubt with the concurrence 
of the parties, the Thakurani.is described 
as the consort of the Thakur: In the - 
circumstances, I should be extremely loth — 
to be party to any order which would ad- 
mit of their being separated and occupying 
different abodes, In my opinion they 


. should notin this respect be differentially 


treated. The location of.the Thakur in 
the tha kurbari appesrs to involve the same 
location for the Thakuraniard the Salig- 
ramsila, ‘he considerations, therefore, 
which govern the Thakur ate also. appli- 
cable to his companions, " 

Inthe result, differing with great res- 
pect fromthe learned Judge, I come to 
the conclusion that the suit should be dis- 
missed with ccsts in this Courtand in the 
Trial Court, —— . 


Sanderson, -C. J.—I agree. In my | 
judgment the real question. in this 
case ig whether Jadulal, in his capacity 
of shebaji, was empowered to accept on 
behalf of the Thakur the conditions which 
he, as donor of the property, attached to 
the gift in the deed of -26th April 1888, 


Vols | 
BANEN BAI, 7; KANKAIFA LAL.. 


I agteethat the testis whether the con- 
ditions were forthe benefit of the Thakur. 
In my judgment they were. 


Some of the reasons therefor have been 


stated ‘by my learned brother, and I need 
not repeat them. The main reasons, which 
influence my mind inthis respect, are that 
the premises were undoubtedly, eminently 
suitable for the worship and location of 
theThskur; and, it is to be noted that 
the deed did not absolutely prohibit the 
removal of the Thakur but provided 
for its removalin theevent ofthe provi- 


sion of another suitable thakurbars of a 
value, the same as or greater than, the 


value of the 
deed; 
I agree that the appeal. should be allow- 
ed with costs andthe suit dismissed with 
costs in the Trial Court, 


pfetises comprised in the 


Appeal allowed. 
W. €. A. 
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First CIVIL APPEAL NO. 41 OF 1921. 
; October 16, 19 2, 
Present:—~-Mr. Daniels, J: C. 
BANKE LAL AND OTHERS— 

DEFENDANTS—APPELLANTS 
ver$us 
KANHAIYA LAL, AND OTH ERS— 


PLAINTIF FS—-RESPONDENTS. 
l Principal and agent—Profit obtained by agent— 
Liability of agewt— Contraci fov sale of sovereigns, 
legality of— Civil Procedure Code (Act V of 1908), 
O. XLI,r. x —Memorandum of appeal, contents of 
—Plea dealing with several issues, propriety of. 

A person who accepts a profit for himself in a 
matterin which he is acting as an agent foranother 
is bound to account to his principal for that profit, 
Ep. 841, col. 2] 

A, contract for the 
price is legal. [p. 84r, col. x.] 

x Na ada, a ag a ai an v. Ramehandra 
8$,52 ind, Cas, 546: 44 B, 6: . 
I, R. 788, relied on. Ree Wee US 

Rach pleain a memorandum of appeal should: 

. faise a specific issne. A composite plea dealing 
. with severalísstes is open to serious o jection, and 
a memorandum oi appeal containing such a plea 


is liable to be returned for t 
coi] - amendment. [p 841, 


safe of sovereigns at market 
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Appeal from a decree of the Sub» 
ordinate Judge, Kheri, dated the 29th 
March 1921. 

Messrs. H. K. Ghosh and Har Gobind 
Dayal, for the Appellants. 

Messts, Ram Bharose Laland Raj Narain 
Shukla, tor the Respondents. 

JUDGMENT.—This is an appeal in a 
complicated case for the balance alleged 
to be due on a settlement of accounts 
between the plaintiffs and the defendents, 
"The appeal is by the defendants, The 
plaintiffs have filed cross-objections, Both 
parties carry on business as commission 
agents and grain dealers, The plaintiffs 
ate the proptietors of four different 
firms:— 

Gatrumal Debi Charan carrying on busi- 
ness in Lakhimpur, 

Manna Lal Fateh Chand carrying on 
business in Lakhimpur, 

Gatruimal Debi Chand carrying on busi- 
ness in Phardhan. 

- Gatrumal Kanhaiya Lal carrying on busi- 
ness in Hargaon, 

The defendants also do business under 


_two different trade names, namely, the 


firms of Banke Lal Banwari Lal and. 
Banwari Lai Sita Ram, both at Bareilly. 
The transactions between the parties have 
been of mote than one kind. The plaint- 
iffs used to send grain -to the defendants 
for the defendants to sell as agents of 
the plaintifs. The plaintiffs used also to 


' purchase grain «s agents {or the defendants. 


Sometimes this grain was sent to the 


. defendants themselves; sometimes it was 


sent to other firns at other placeson the 
defendants’ behalf. 

Preliminary issues of jurisdiction and 
limitation were decided by me on 7th 
March last. At that time it Was found 
necessary to send back the case to com- 
plete the cross-examination of a particular 
witness and to allow the defendants to 
file objections to the report of a Com- 
missioner who had been appointed to go 
into theaccounts. All this has now been 
done and the leatued Judge hasre-submit. 
ted the record with the additional evidence 
and his remand finding. As was notedin 
my remand order the issues on the appeal 
which still remain to be decided sre those 
contained in paragraphs 3, 7, Io and 12 
of the Memorandum of appeal in addition 


it 
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to the issues raised by the plaintiffs’ cross- 
objections. Besides these certain new issues 
“have been introduced by the o'jections 
now’ filed to the Commissioner’s report. 
In the memora ndum of appeal, paragraph 7, 
a general ‘allegation was taken that the 
report of the Commissioner is wrong and 
incorrect in several particulars. 

I take first the objections to the Com- 
missioner’s report. The objections pressed 
are four in number. The first is that the 
Cymmissioner has erred in the calculations 
of interest, -The main objection is to Lis 
allowing compound interest. 1t is urged 
that compound interest was not specifical- 
ly claimed in the pla‘nt, that no issue on 
this point was raised and that it is not 
usual to allow compound interest in the 
ease of firms having mutval dealings. On 
the other hand it is pointed out by the 
respondents that compound interest was 
chimed in the plsintiffs' acconnt-books 
which were filed with the plaint and that 


no objecticn on this score wis taken by. 


the def -ndints. Indeed the plaintiffs equal- 
ly with the defendants rely on the fact 
that there was no dispute on this point 
anino issue framed in the Cotrt below. 
Compound interest was allowed under the 
ord-rs of the learned Subordinate Judge 
amd the strongest point in favour of the 
learned Subordinate Judge’s decis‘oh is 
that the second defendant has himself 
admitted.in his evidence that his firm 
used. to calculate interest on sums 
to the plaintiffs with early rests. In 
"view of these facts it is impossible to 
disturb the learned Subordinate Judge’s 
finding.. 

A subsidiary objection is taken with re- 
gatd to interest that incertain cascs in- 
terest has peen allowed to the plaintiffs 


beyond the date on which money was re- 


mitted by the defendants to the plaintiffs. 
The only concrete instance brought forward 
to support of this was of a sum of 
Rs. 3,550 relating to the Hargar n. shop, 
which it is stated was not credited til] more 
thon a year after its receipt. The plaintifis 
had no difficu'ty in showing from tleir 
books that this amount tozether with a 
sim of Rs. 1,490-11-o relating to the Lakim- 
p^r chops which was paid at tle s me 
time was credited in the account of that 
‘shop on the date On which it was paid in. 
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The deliy which occurred was in transferring 
that portion of the amount wh'ch related 
to tke  Hargaon shop. The appellants’ 
learned Counsel admits thet Fe cannot claim 
anything in rgard to this item and states 
that -he has only brought-it forward to 
show the general unreliability of the plaint- 
iffs’ account books, In view of the circums, 
stances shown it does not, however, appea1 to 
support the cOnciusion which ke wishes to 
draw irom it, ; E 

The second objection is one claiming an 
item of Rs. 117-3-0 as due to the defead- 
ants on account of commission for grain 
sold by them for the plaintiffs at Bareilly. 
The, objection is based on a particular 
entry in the plaintiffs’ roznamcha, Exhibit 
8, crediting the defendants with an item 
of Rs. 90 on aceount of commiss‘on, 
It is admitted that there is no evidence 
to support the claim to the remaining 
Rs, 27. The mater‘als for deciding onthis 
claim are altogether  inacequate. No 
objection rege:ding it was taken before 
the Commissioner and there is no reference 
to it either in his report or in the dec's'on 
of the. learned Subordinate  Jvdie. It 
appears fo me impossible to say thet tl is 
item may not have been taken into 
account in some formin the very Jengtly 
and complicated account which hes been 
prepared and onthe materials put hefcre 
me I am not prepared to allow this 
objection. 

‘The third objectionis toa sem of Rs, 125 
allowed by the Commissioner against tle 
defendants on the strength of in ertry. 
in the defendants’ own accounts skewing 
this sum as due to the plaintiffs. The 
appellants’ complaint is thet as tke 
accounts have been prepared on the. basis 
of the plaintiffs’ acerunt-books in. which 
this item is rot found, it shculd be assum- 
ed that it has been taken into accotnt.in 
some other form, Now on the very cate 
to which this credit relates a cunsiderable: 
gum is entered to the eredit of the de ends 
ants but this sum is, as was. feünd om 
Issue No.15, Rs. 12 7-8-o short of the am unt 
which the defer dants actually. peld, There 
isa strong presumption that this diferénce 
represents the item ia q' estion: and that: | 
the small diference of Rs. 2-8-0 is due 
either to mistake or to a .diffetence be- 
tween the parties as to the exact amoung 
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to be credited. The learned Subordinate 
Judge has credited thedefendants with the 
sum of Rs. 127-80 in’ deciding Issue 
No. 15. They are not entitled to get this 
Rs. 125 in add tion, The objection, there- 
fore, fails, uu 

^. The fourth objection relates toa sum of 
Rs, 415 tr-o. Thissum was allowed by the 
Court previous to the appointment of a 
Commiss oner, The latter on exem ning 
the accounts found fhat one of the items 
composing it was shown in the plaintiffs’ 
booss and thet the amount was not really 
due to hm. The plant fis do not before 
me contest the correctness of this finding 
of the.. Commissioner, This objection is, 
therfore, allowed. 

. Plea No, 3 of the memorandum of appeal 


ran as follows:—‘That the Court below: 


should have decided Issues Nos, 6, 7, 8; 9, 
Yo, 12 and 13 infavour of the defendants- 
appellants,” . 

I m.y note in passing that a memoran- 
dum .of appeal drawn up in this way is 
open to serious objection. Each plea 
should raise a specific issue. Appeals drawn 
up in this way are liable to be reterned for 
amendment, The best way of dealing with 
the. matter will be to take these. different 
issues seriatim. I takethem in the order 
in which they were taken in argument, 

Issues No», I, IT and 12 were tried to- 
gether in the Court below and the appel- 
lants’ Counsel has argued these first. 

Issue No, I wasa general issueas to what 
amount was due. Issue No. rr relates toa 
number of items contested in paragraph 17 
of the written statement, Issue No. 12 is 
whether the defendants were. entitled to 
credit fot the value of 1366 bags of theirs 
said to be in the plaintifs’ possession, 
The issues have been pressed only es to 
certain specific items, 

The first of these items is a sum of 
Rs, 48% on account of 244 sovereigns re- 
ceived by the defendants as agents of the 
pla‘ntifis, Rs. 749 were claimed but 
Rs. 488 only were allowed. Iheallegation 
is that these scovere'gn: had a premium 
value above ther normal value of Rs, 15 
to the pound. The lo'er Court hos valued 
theust R..17 and alowed the pl; jnt fis 
R5. 2 pet .overeign, The de'endants dem that 
the plaintifis are enttled to any permium 
and contend in the alternative that the 
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amount allowed is fer too high. It was no 
part of their case that trafic in sov efeigns 
was 'llegal, inde-d the second delend- 
ant has admitted that his fim was -h the 
habit of sell'ng « overeign.. The pont was 
suzgested by the Court in the course of the 
argument but itis brovgh to my notice 
thatth Bombay High Court in Shrin ivasa- 
das Lakshminarayan v. Ramchandra Rem- 
vaitandas (1) has decided that a contr: ct 
for sale of soveregns at market price is 
legal and for the purposes of this case I 
ac.ept the correctness of that ruling. The 
defendants’ c'se s that thereis no proof 
that they soli these particular soverei; ns 
ata profit and if the sovereigns hed a 
v-.lte above their currency value at which 
they were accepted the nla/n iffs have no 
cl im to it. It is proved that the persons 
by whom the payments wre mede paid 
their debts in gold as an induceirent to 
them in 
future. That being so, the defend nts 
ere in the position of persons who 
have accepted a profit for them- 
selves.in a- matter in whichthey were 
acting as avents, and according to a well- 
established prircip'e ot law they are bound 
to account to their principles for that pro- 


fit. There remains the question of the rate, 


It is amply proved by evidence, which I 
need not set out here as tke plaintiffs 
accept it, that at the time when the money 
was received the value of the sovereign 
was about Rs. 15-4-0. The plaintiffs rely 
on the fact that its value rose greatly 
at a later date, but the point of time to 
be considered is the time when the grati- 
fication was received. The plaintiffs are, 
therefore, entitled to 4 annas per soveteicn 
or Rs, 61 in all instead of Rs, 488, 
They a te, therefore, entitled to æ deduction 
of Rs. 427 from the amount allowed by 
the Corri below. 

. The next itemis one of Rs, 249 allow- 
ed by the Court on account of refund of 
Railway freight. The pleintiffs sold grin 


‘to Satrans & Co., and paid Railway freig ht 


onit, Later on it was found that there 
hid been an overchargeand Rs. 249 was 
refunded by the Railway to Satrars & Co., 
who efund:dit to the defendants. The 


AN 52 Ind. Cas. 546; 44 B. 6; at Bom, L. R; 
758, - 
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facts are clear and in face of the second 
"defendant's admission: of liability it is 
impossible for the defendants to contend 
‘seridusly-that they are not liable. 

A large number of consignments afe 
discussed under the head of costs of bags. 
Two only of these are now in dispute. 


' The first is an item of 25r bags ‘due 
from the’. firm of Jadu Ram-Ram 
Kumar, This has been charged to the 


defendants on a finding that the firm 


of Jadu Ram-Ram Kumar is really an’ 


_altas of the defendants. . The evidence in 
support of this is really very thin. In the 
first place there is no allegation to this 
effect in the plaint. The lower Court 
relies on a statement in Exhibit Y4, a 
list filed by the defendants, and on the 
fact that the second defendant did not 
deny in his evidence that he was liable for 
that debt of this firm He was notask- 
ed about it and no 


based on his silence. The reference, in 


Exhibit Y4 amounts to no more than. 


this that Jadu Ram Ram Kumar have 


delivered to the- defendants. à certain: 
quantity of bags for which the defendants. 


are liable. - There is no ‘admission of 
liability as to the balance of 251 bags 
which the defendants did not receive: The 
defendants are, therefore, entitled to stc- 
ceed on this'objection and are entitled to a 
deduction of Rs. 125-8-0 atthe rate of 8 
annas pez bag which is the rate allowed 
by the lower Court. 

The other disputed item is one of 600 
bags which the defendants received from 
Sitrans & Co., on the plaintis.s’ account. 
The receipt of these bags is admitted: 
Defendants point to an ‘entry in” the 
plaintiffs accounts showing that on an- 
other occasion the plaintiffs received 6:0 


bags from Satrans and Co. and atgre > 


that these bags must have been received 
on behalf of the defendants. They urged 
thit there was no evidence that the plaint- 
iffs had independent dealings with Satrans 


and Co. In fact there is such evidence, ^ 


Itis detailed in the learned Subordinate 
Judge’s judgment and the appellants ate 
unable to explain it away, “This object'on 


^ fails. 


“The plea on Issue No. 6 was that the 
plaintifs had failed to account for z9o 
maunds of grain bought by the plaintiffs on 
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“the defendants’ account at Lakhimpur and 


Hargaon. This total includes a large 
number of items most of which are not 
now in dispute. The controversy turns 
on two points :-- AG 

(a) Whether the allowance for karda 
dhalta on certain accounts of grain, especi- 
ally maize, should: be at one seer per- 
maund or one and a quarter seets as 
allowed by the Court, in respect of grain 
purchased by the plaintiffs for the defend- 
ants. This karda dhalta is a sort of com- 
mission paid in kind by the seiler accord- 
ing to trade custom. If the contract is 
for forty seers the seller actually delivers : 
4I or 414 seers as the case may be. The- 
direct evidence on this issue is all in 
favour of the plainitifis, The appellants 
want the Court to presume that the rate 
must be the same in respect of. aji kinds 
of grain and at all places,and that because 


-the plaintiffs: have admitted that the rate 


was one anda quarter seers in respect of 
wheat, therefore, it must have been the 
same in respect of maize. I am not, pre- 
pared to draw anyinference and theobjec- . 
tion fails. Nr 

(D After allowing for specific items 
there remaified a deficiency of 225 mauncs 


which the Court has found to be due to 


sifting. The de'endants refused to admit 
that the plaintiffs sifted grein on their 
instructions, but the fact has been éx- 


. plicitly admitted by the defendant No. 2 in 


his ev:dénce and in addition several letters 
from the defendants to the plaintiffs have 
been proved containing definite instructicrs 
to the plaintiffs to sift the grein before . 
despatching it. The loss frem sifting is 
very small in proportion to.the grain in- 
volved, not being mote than 7 chhataks 
per maund. The learned Subordinate 
Judge’s finding on both branches of this 
issue iscortect and I maintain it. 

Issue No: 7 has not been argued. Ap- 
pellants’ Counsel said that Le did not ex- 
pressly abandon it buteas he offerred. no 
argument upon it it is not necessary for 
me to discuss it. GR 

On Issre: No. 8 the dispute is whether an 
amount of Rs. 949-12-0 is due to the 
defendants on account of a deficiency in 
grain sent by the pleintiffs to outside 
firms under the defendants’ instruc- 
tions. In the defendants’ written state- 
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ment the allegation was that this 
' deficiency was due to tle plaintiffs 
adulterating the grain with mud and rotten 
and worm-eaten grain. The evidence shows 
that there is commonly some deficiency in 
the case of grain sent to big Ports like 
Bombay: and Karachi owing to the exami. 
. nation of the grain at these places belng 
more rigorous than that to wh'ch it is 
subjected by an tp-country tradet, The 
evidence also shows that such loss is borne 
by the seller and not the agent. The 
defendants' case in this Court is that if 
the plaintiffs sifted the grain, as they say 
they did, there should have been no 
deficiency. The appellants' Counsel was 
unable at first to tell me what proportion 
‘the deficiency amounted to but on a 
. calculation being made in Court it was 
found to be only between 1 and 2 per 
cent, The evidence which the appellants 
had been laying before me of their own 
witnesses, £. g., D.W. No. 1. of the Bareilly 
. commission witnesses and Amar Nath, 
pointed to this as being the normal rate, 


There is, therefore, no reason for disturbing ` 


the learned Subordinate Judge's finding on 
this issue. . 


Issue No. 9 was whether the plaintiffs 


were entitled to žatołi and balla khaia at 5 
pef cent. When the casecame to be argued 


in the Court below it was found that the - 
plaintifs had made no such charge and. 


the defendants wanted to raise an entirely 
different plea-—vide lower Court's finding 
on Issue No.9. This was rightly disallowed 
and Isstte No.9 does not arise. 

Issue No, 10 relates to the same item as 
the fourth objection to the Commis- 
sioftier's report and has already been 
decided. 

. . Iásues Nos, rrand 12 have already been 
dealt with: ~ : i 

Issue No. 13 was not argued. 

This, therefore, completesthe determina- 
tion of the defendants’ appeal. 

. The cross-objections which have been 
urged are Sis in nitmber:-— ` -> 

(x) Issue No, 4 in the Court below is:— 
"Are the plaintiffs entitled to interest at 
twelve annas per cent, per month in 
respect of the Gatruntal-Debi Charan’ and 
Gatrumal-Kanhaiya Lal shops?’’ Interest 
has been allowed in respect of the other 
shóps at twelve annas but at seven annas 
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nine ples in respect of these two shops. 
The parties have changed sides since the 
argument on the sixth issue and the plaint- 
iffs adopt a similar argument to that 
used by the defendants on that part of 
the case, namely, that there is a presump- 
tion that the same rate of interest applied 


"to all the shops. There might be such a 


presumption if there were no evidence, 
but the facts of this case raise a stronger 
presumption the other way. The account- 
books show, and the plaintiffs had to 
admit, that in respect of these shops 
interest was originally charged at seven 
annas nine pies. He alleged a definite 
agreement to change of interest, The 
learned Subordinate Judge has disbelieved 
him and there is no other evidence jn 
support of his statement. The alleged 
agreement was not in writing. It was not 
even mentioned, in the accounts. ‘There 
isa presumption that the same rate of 
interest continued until there wasa definite 
ore superseding it. This objection 
ails. 

The second objection, forming part of 
issue No. IT in the lower Court, relates to 
600 bags sent to the plaintiffs through 
the firm of Faranga Lal at Bare‘lly, The 
question at issue is whether the firm of 
Faranga Lal sent these bags on behalf of 
the defendants. The Court be'ow hes 
found that they did, The plaintiffs denied 
it but it has been proved by witnesses 
in the employ of Faranga Ial's firm. 
Their statements are against the interest- 
of the firm which they represent but I can 
find no reason why they should rot be 
accepted. I reject this objection. 

‘The third objection (Issue No, 14 in the 
lower Court) relates to a very small 
amount, Rs. 55. The plaintiffs sent a rail 
receipt to the defendants with instructions 
to realise Rs. 75: from the firm of Babu 
Ram-Prag Das upon it. For some reason 
which has not been explained “only 
Rs. 700 were realised. The defendants 
have been charged with the sum which 
they actually received. Plaintifis wish to 
charge them with the whole, 7. e. Rs. 75$; 
no evidence was offered on the point. 
Plaintiffs argue that the defendants ought 
not to have handed over the rail receipt 
without receiving the full amount, It 
may equally well bethatit was a matter 
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of mutual arrangement betweenthe parties 
at the time, The transacton took place 
a very long time ago and in the abserce of 
anv evidence, even that ot the pla‘nt fs 
themselves, or any cross-exam nation of 
the. defendant No. 2 on th's point, I am 
not prepared to draw inference that the 
de endints acted improperly in the matter. 
This objection also fails. 

. The fourth objection is that the balance 
of baes due from the defendants shou'd 
have been chifged to them at Rs. 75 per 
1/0 bags instead of Rs. 50. The bags were 
recei ved and: sent in connection with many 
different consignments extending over a 
long period. "The price varied ereatly in 
different years, being less in the earlier 
years and greater in the later, and 9ny 
rate allowed must necessarily be in the 
nature of an estimate, Most of the bags 
' were received in the earl.er years wlen 
the bags were che:p, and the learned 
Suabord'nate Judge has given pood reasons 
for the rate he has zl'owed. The principal 
argument before me has been that the 
defendants on their side cla'med aba’ance 
of bags against the plaintiffs and in doing 
so Valued them at Rs. 60 per roo. This 
fact is mot cOnclusive—most patties in 
litigation attempt to claim too much—and 
it was admitted in argument that the 
defendants’? claim related to the time 
when the last transaction between the 
parties «took place. I find no sufficient 
ground for disturbing tte Subordinate 
Judge’s finding. 

The fifth objection is that interest 
should have been allowed on the value 
of the bags frem the date when the last 
transaction between the parties took 
place. This claim was put foiwardin this 
Court fore the first time. As long as 
accounts were not settled between the 
parties probably neither party exactly 
kaew how many bags were due to be 
delivered. On the whole I see no reason 
to allow this item. 

Toe sixth and the last objection felates 
to 343 maunds of grain which it is alleged 
the defendants received for sale on the 
plaintiffs’ behalf and failed to sell.’ This 
puint was considcred by tle learned Subor- 
dinate Judge under Issue No. rr. He found 
tuat the alle,ed deficiency incluced the 
weight of the bags and the allowance on 
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account of karda: dhalta, which together . 
reduced the deficiency to 158 meunds;, 
This defic'eney is out of a total of 6853. 
maunds. The learned. Subordinate Ji dge 
further finds that the weight has been 
calculated by the plaintiffs on the basis. 
of the Railway receiptsandthat this weight 
is arrived at by weighing one or two bags 
out of a consi?nment and is, therefore, 
only approximate. There is also usually. 
some shortage owing to loss in loading and 
unl ading, loss in transit zng damage by. 
insects. He consideted that a shortage of 
158 maunds Ont of nearly 7000 mai nds 
is not surprising. He is not preper:d to 
accept the weights stated by the plaintiffs 
as absolutely accurate. The pla ntifs 
before me admit the force of this reas: n- 
ing, but rely on certain letters cf the 
defendants in which the weights of par- 
ticular consignments are stated. These. 
weights are in excess of the weights 
shown in the defendants’ accounts. Thus’ 
in the case of Exhibit 28 tle weight is: 
II maunds 6 seers whereas in the corres.’ 
ponding entry in the accounts tle weight 
is 9 matinds 38 seers. Exhibit 24 gives 
a weight of 36 maunds 27} seers as 
against 30 maunds shown in the account, 
These are the only letters contain‘ng 
admissions of definite weights of grain, 
The deficiency in value on: these twocon- 
signments is Rs. 29-3-0. 


The defendants have cited tkree other 
leiters, Exhibits 26,29 and 31, in wlich 
the account was stated according to the 
number of bags and not weight. In the 
case of Exhibit 29 the deficiency alkfed 
is trifling and has not been clearly estab- 
lished. In the case of Exhibit 26 -the 
defendants calculate a minimum rate of 
grain of 2 maunds and claim Rs, 39 on 
Io maunds, The price per maund in each 
case is stated in the lefter. In the case 
of Exhibit 31 about which the defendant 
No. 2 was also cross-exatrned, there is a 
deficiency of 82 maunds valued at 
Rs. 312-6-o. The defende nts could Jurnisb 
no explenation of this deficency. Adcing 
up. these items and neglectirg odd annas 
the plaintiffs are epttled to Rs. 2&-0-0, 
Some other items have been cla mcd by 
the piaintifis Lut they. ore rot supported 
by letters and tkey are rot proved, - 
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The result is that neglecting odd annas 
J decree the appes] to the extent of 
Rs. 968 -nd the cross-objections to the ex- 
tent of Rs. 380, The patties will pay and 
receive costs in proportionto success and 
failure on both the appeal and the cross- 
objections. 


Z E | Appeal parily allowed. 


` CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDIC- 
Tron NO. 28 oF 1920, 
. July xr, 1921, 

Present :-~Sir Lancelot Sanderson, Kr., Chief 
: Justice, and Mr. Justice Richardson. 
RUNG LAL KALOORAM—APPELLANT 

: Ue Sus 
KEDAR NATH KESRIWAL— 
RESPONDENT. 

"Stamp Act (II of 1899), s. 36— Arbitration — 
Submission unstamped— Award, validity of. 

An award tullowing upun an unstamp.d written 
agrcem. nt to reter ili. matterto arbiuraiiun cannot 
be questioned by any of the parti.s to the refer nce 
on the gfoundof absence of payment cf stamp 
duty, byreason of the provisions of section 36 
of thy Stamp Act, [p. 846, col. 2.) 

Apyeal.rom the judzu.ent of Mr. Justice 
Ghose, dated the 15th January 1920. : 

The Hun'ble Mr. T. C. P. Gibbons, 
Advocate-General and Mr, S, N, Bannerjee, 
for the Appeliant. 

Messrs. Zorab and S. C. Bose, for 


Respondent, 
JUDGMENT. 


the 


Sanderson, C.J.—‘his is an appeal {rom, 


‘the’ judgment of my learned brother Mr. 
Justice Ghose, 

The main object of the suit was to set 
aside an award which it was alleged by 
the plaintiffs was void, unenlorceable and 
inno way binding upon them and 
they asked that the. award should be 
cancelled. 

The facts to which it is necessary for 
me to reiertor tha purpose of my judg- 
nientare as follows ;— The plaintiffs and 
the defendant agreed to submit a dispute 
about some bales of goods to two persons, 
The agreement was in writing and it was 
. signed -by Rung Lal on behalf of the 
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plaintiffs and by Goberdhone Khemkar 
on behalt ot the defendant. The document 
is set out at page 24 of the payper-book. 
It was an inrormal document Lut it was 
not disputed in this Court thet it wes an 
agreement to r@merthe mater in. dispute 
to the arbitration of the two indiviauals. 
These two persons Made an award, aud it 
was endorsed upon the document which 
contained: the submission to arbitistoon. 
It was signed by the two arbitrators, 
"That award was filed in - pursuance of 
thé provisions of the Arbitration Act, 
This suit was brought, as I have already 
said, tor the puipose of having it declared 
that the award was void. 

Several grounds Were relied upon inihe 
Court of first instance which have not 
been relied upon in this Court: and, the 
only ground upon which the learned Ad- 
vOcatc-General has relied iu this Court is 
that the agreement containing tLe sub- 
mission to arbitration did not bear any 
stamp at all, and his argument is tat 
inasmuch os it did not bear a stamp it 
was not open tothe arLitrators to «ct uj on 
it, that they had no jurisdiciion to ener 
upon the arbitration end consequenily Led 
no jurisdiction to make an award; «nd 
that upon that ground the learned Ju age 
ought to have decided in 1avcur'oi the 
pie iuis. A 

There is one matter to which I ought 
to reter which to my mind is incidental 
to the maim matter; at the trial the 
learned judge insisted upon the docu- 
i.entin question being stamped. ‘Lhe 
learned jun.or Counsel who was appearing 
ior the plaintifs tendered the cocument 
as a piece o; paper beanng the signatures 
o, the arbitrators anda pointing out that 
it was not stamped, Then the learned 
Judge insisted upon one oi the parues 
sta:.ping the document and paying the 
penalty. ‘Lhe result was that the plaint ffs 
under those duections paid the stamp 
duty and the penalty which amountca in 
ali to Ks. 5-3, the amount of the stamp 
being 8 annas and the penalty ‘Rs. 5. 
The learned Advocaie-Leneral urged 
that in this case inasmuch as the plaintiff 
were alleging that the award was invahd 
by reason ol the subnission bearng no 
st.mp, the learned Judge ought not to 
have insisted on the document being 


a 


.had no jurisdiction to act upon it. 


* public officer;’’ .we: 
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stamped. On this occasion, I do not in- 
tend to express any opinion as to whe- 
ther the learned Judge was right on that 
point and for the purpose of my judgment 


. I propose to assume that the learned 
. Advocate-General's argument upon that 


point is correct and to assume that this 
stamping of the document in the Court 
before my learned brother Mr. Justice 
Ghose does not affect the point which 
he has argued in this Court, namely, 
that inasmuch as the document contain- 
ing the submission when presented to the 
arbitrators did not bear a stamp, pn 

e 
matter depends first upon the provisions 
of the Arbitration’ Act and from thosc 
provisions itis clear that “ submission " 
means 4 < written agreement to submit 
present or future differences to arbitration, 
whether an arbitrator is named therein 
or not." 

In this case there is no dispute that 
there was a wtitten agreement signed by 
or on behalf of the parties concerned and, 
therefore, so {ar as the Arbitration Act is 
concerned there was a gocd submission to 
arbitration upon which the arbitrators 
were entitled to . act and to make an 
award. But it is in respect of the pro- 
visions of the Stamp Act that the point 
arises. * By section 35 of tLe Indian Stamp 
Act, it is provided.‘ No instrument 
chargeable with duty shall be admitted 
in. evidence for any purpose by any per- 
sou having bylaw or consent of parties 
authority to receive evidenee, or shall be 
acted upon, registered or authenticated by 


any such person or by any public 
officer tünless such instrument is duly 
staniped.'' 


The first thing to notice about this sec- 
tion, in my judgment, is that there are 
two classes of persons indicated by this 
sectioun—first, a jefson having by law 
or consent of ‘parties authority to 
receive evidence and secondly, a public 
officer. 

We ate not concerned in this case with 
are concerned 
with a person or persons Having by con- 
sent of patties authority to receive evi- 
dence. The instrument in this case is not 


.stamped and, therefore, under the pro- 


vislons Of the first part of section 35 it 
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should not have been admitted im evidence 
by a person having authority to receive 
evidence or acted. upon by such person. 
That section seems to me to imply that . 
the instrutrent whichis referred to in the 
section is oue which in the first instance 
is to ba received in evidence before it 
can be acted upon.” Whetker that be so 
or not, in my judgment in this case the 
submission to arbitration mugt have been 
put in evidence keforé the arbitrators, 
before they could act upon it. The sub- 
mission—the agreement in writing—must 


- b» produced to the arbitrators and if they 


ate not satisfied as to the execution of 
the document, it is necessary that the exe 
cution of the document should be proved 
béfore tac arbitrators. In any event it. 
seems to me clear thatthe submission in 
this case was a document which had to 
be put in evidence before the arbitratots, 
It was their duty to sce that it was pro- 
perly stamped. It was not stamped. If 
‘an objection had been taken at the time 
then the proviso to section 35 would have 
come into force, and upon payment of the 
stamp duty and the penalty the instrument 
would -Lave been admitted in evidence 
in accordance with the proviso. That was 
not done. It is necessary, therefote, to 
refer ty another section—section 36, 
which provides, “where an instrument 
hes been admitted ‘in evidence, such ad- 
mission shall not, except as provided in 
section 61, be called in question at any. 
stage of the same suit or proceeding on - 


_the ground that the instrument has not 


been duly stamped.’ The provisions of 
section Or are not material to the question 


“which arises in this case. The submission, 


was, in my judgment, almitted in evi- 
dence by the arbitrators, and having been 
admitted in evidence by the arbitrators, 
it was not open to either of the parties 
to call in question such admission in the 
arbitration proceedings on the ground.that 
the submission bad not been duly stamped. 
The award, therefore, which was made upon 
the submission, was, in my judgment, a 
valid award. It was filed in accordance 
with the provisions of the Arbitration 
Act. In my judgment itis not now open 
to the plaintiffs who are parties to the 
submission, end who thereby agxeed to the 
matter being referred to . the arbitration - 

; - a. 
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of the two arbitrators and who raised no 
obiection to the agreement containing the 
submission being admitted in evidence, 
to rely. upon the fect that the submiscion 

„bore no stamp, for the purpose of showing 
that the award was invalid. It hss to 
be remembered that the provisions in the 
Stamp Act were passed for the purpose of 
protecting the revenue and; in my judg- 
ment, the words, which have been relied 
upon by the learned Advocate-General of 

. section 35, under the circumstances of this 
case and having regard to the proviso of 

“section 35 and the terms of section 36 of 
the Stamp Act, have not the effect of 
rendering the award invalid. 

For these reasons in my judgment the 
l-arned Judge’s decision should be upheld 
and this appeal should be dismissed. with 
costs, 

Richardson, J, —1 agree. 
to arbitration (perfectly cod submission 
under ihe Indian Arbitration Act, 1899) 
was charge. ble under the Indian Stamp 
Act, 1899, with a duty of eight annas 

. and should have been stamped accordingly. 
It bore no stamp, Nevertheless it Was 
received and «acted upon by tle arbi- 
trators. Apparently, their attention 
was not drawn to the point, Tsey made 
. their award. The awad was filed in 
Court -and became enforceable as a decree 
under section 15 of the Arbitration Act. 
` The learned Advocate-General has con- 
tended that.the submission was invalid bc- 
cause it was not duly stamped. He argués 
that the proceedings founded on the sub- 
mission -are thereby rendered wholly void 
and of no effect and thatthe plaintiffs are 
entitled to succeed in this suit on that 
grotind alone. 

To my mind, however, the terms of 

. Section 36 of the Stamp Act are sufficient to 
show, that no such inconvenient result is 
entailed and that the want of a stamp did 
not goto the. jurisdiction of the arbitrator 

“to make an award. 

A failure to comply .with the Stamp 
Act may doubtless entail a penalty under 
that Act. The nature and extent of any 
such penalty must depend on the relevant 
provisions according to their true cop- 
sttuction, Speaking generally, however, 
the object o the Legislature appears to 

have been tosecute the public revenue so 
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fer as it is reasonably practicable to co so, 
and prima facie it would seem hardly 
reasonable that the whole of possibly ex- 
pensive proceedings should be vitiated and 
thrown away by the want, asin thiscase, 
of an eight anna stamp. 

The learned Advocate-General relies on 
the imperative languege of section 35. If 
that section stood alone, there might be 
more force in the argument addressed to 
us but section 35 must be read with 


‘section 36: 


Section 35 seems to be based upon the 
assumption that every “person having by 
law or consent of parties authority to re- 
ceive evidence’ knows the law and will 
apply it. On that assumption, such pel- 
son is given no discretion. He is notio 
admit in evidence for any purpose or to 
act upon any instrument chargéable with 
duty, unless .such instrument is duly 
stamped. That prohibition is subject to 
Certain provisos, among which js proviso 
(a). Under that proviso, if the duty is ' 
paid, together with the prescribed pen- 
alty, the instrument is to be  admit- 
ted ‘ subject to all just exceptions.’’ 
I am not very clear as to the meaning 
of these last words but nothing ' turns 
upon them in the present connection. 

In the present case,if the arbitrators 
had known the law and had insisted, as 
they should have done,on the duty and 
penalty being paid, nothing could have 
been said and all would have been well. 
The deficiency in the document would have 
been cured. 

‘But while proviso (4) affordsan edsy 
escape from the consequences of the prohi- 
bition in the first part of section 35, 
the prohibition is nonetheless on that 
account definite and positive. An 
imperative duty is apparently imposed 
on thosa who have authority to receive 


tt 


. evidence, and if section 35 stood by it- 


self, there might well be a ques- 
tion what the result would be if the 
duty were nat observed. At this point, 
however, the effect of section 36 hasto 
be considered. 

The Legislature, as I understand the 
matter, did not forget that those who ha ve- 
authority to receive evidence might some 
times be ignorant of, or inattentive to, 
the requirements of the Stamp Law, er 
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that difficult and doubtful questions 
mi ht dric ss to the amount oi duty 
Chargeable. Such cases are met by sec- 
tion 36, under which “where an instru- 
ment has been admitted in evidence "— 
that is where the instrument has been 
admitted in fact, whether in total or 
partial neglect of the provisions of 
section 35--'such admission shall not, 
except as provided in. section 61, Le 
called in question at any stage of thesame 
suit or proceeding on the ground thot 
the instrument hes not been duly 

stamped.” 
. Under that provision if any penelty is 

to be exacted, it can only be exacted 
tinder section Or. The revenue is; then 
protected, so far as it is protected by 
that section. i 

In my opinion, once an instrument is 
admitted in evidence in any proceeding, 
either under section 35 of undef section 36, 
. it is available in that proceeding ior ell 
purpos:s as if it had’ been properly stamp- 
ed from the outset. The proceeding will 
‘go through to a valid termiactionand can- 
not afterwards be challenged for want of 
jurisdiction merely by reason of non-com- 
pliance with the St: mp Act. | ` 

Section 36 would beentirely nullified if 
on the conclusion of the, proceeding in 
which the instrument is admitted, the pro- 


ceeding could he set asde by a separate’ 


proceeding initiated by one of the parties 
on ihe soie ground thit the person having 
aüthority to reca ve evidence had odmitt- 
ed.or acted upon an unstamped or insuffi- 
ciently stamped instrument, 

Reading sections 35 and 36 together 
and withthe other provisionsin Chapter 
IV of the Act, under the heading "In- 
struments not duly stamped,’’ I come to 
the conclusion that tle Legislature did 
not intend that the admission of an in- 


strument not duly stamped should go to, 


the jurisdiction of the Judge or other 
person admitting it. To my mind the 
language of the Act, fairly interpret- 
.&d, does not lead to that result but 
indieates the contrary, The revenue from 


stamps is sufficiently protected in other 


ways. m 
In the present suit, the learned Judge 
dicted. urider. section 35, proviso (a) and 


by his direction the plaintif paid the 
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prescribed penalty. The present suit' 
cannot, I tnink, be regarded as a su'ise- 
quent stage of the proceed ng  belue: 
the arbitr.tors, but it is not necess.ry 
now to consder whether the lermd. 
Judge was right in acting under section: 
35, or whether if so, he was tight in: 
making the  plain'iff pay the penal'y.- 
If th» section applies, possibly the de: end- 
ant who relied on the submission should 
have paid the penalty rather than - the 
plaintiit who seeks tO set aside the atbi- 
tration, Itis not in the view I take 
necessary to’ decide any such. questi.n 
or to consider whether there is «ny 
other provision in :he Act under which 
the learned Jud,e might more appropri- 
afely have proceeded. i 

Assuming, however, thet the learned 
Judge was at liberty to deal withthe 
document as he did under section 35 (a) 
then without deciding the point I should 
be disposed to say that-the document, 
hiving been admitted in the proceeding 
before him, could not be challenged in that: 
proceeding for want of the proper stamp . 
and for the purpose of that proceeding 
would iall to be treated as ij it had been 
duly stamped irom tke outset. This, if 
correct, wotld be ar additional reason why 
the appeal should fail. | 

I agree that the appealshould be diss 
missed with costs. 
Appeal dismissed. 
N. H, 


PATNA HIGH COURT. l 
SECOND CiviL APPEAL NO. 232 OF 1921, . 
_ July 18, 1922. , , i 
Preseni :——Sit Dawson Miller, KT., Chief 
Justice, and Justce Sir B. K. Mullick, Kv. 
“MANBODH MISSIR—PLAINTIFE— 
APPELLANT 
2200 versus. 
BHAIRO MISSIR’ AND OTHEBRS— . 
"X DEFENDANTS— RESPONDENTS. 
Citil Procedure Code (Act V 1908), O. VII, 
pri %4, 28,0; X 1 I I, v. 3 Documonts eviteh musti 
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be produced at first hearing—Documents produced 


pl answer to case setup by defendant, admissibility 
of. 

Documents which must b» produced by a plaint- 
iff at the first hearing under O., XIN, r.1, of the 
Civil Procedure Code, are all documents in the 
possession and power of the plaintiff on which he 
intends to rely and which have not already been 
filed in Court and alldocuments which the Court 
has ordered to be produced. The documents upon 
which he intends to rely must refer back to O. 
VII, r. 14 (2) of the Code which reters to the 
Case where the plaintiff relies upon other docu- 
ments than those mentioned in the first clattse as 
evidence in support of his claim. ‘Those documents 
which are already put in the list must be produced 
at the fitst cr ifthey have not already been 
filed in Court and in addition all documents must 
also be produced which the Court has otd:red the 
parties to produce at that time. [p.8 51, col. 1.] 

Documents produced by the plaintiff in answer 
to a case set up bythe defendant fall, however, 
within clause (2) of r, 8 of O. VII of the Code, and 
need not have been entered in the list attached 
to the plaint, nor is it necessary to obtain leave of 
the Court in order that they might be received in 
evidence. [p. 8st, col. x.) 

Appeal against the decision of the Sub- 
Judge, Shahabad, dated the 19th August 
1920. 


Messrs, P, Lal, B. C. Sinha aud Sunder 
Lal, ior the Appellant. 


Messts. P, C. Rat and B, N. Miutier, for 
the Respondents. 


JUDGMENT. 

Mille, ©. J.—This is an appeal 
on behalf of the plaintiff from a decision 
of the Subordinate Judge of Shahabad, 
dated the roth August 1920. The suit 
wasinstituted by the plaintiff against four 
defendants claiming that, as the next 
reversioner of the deceased husband of 
the defendant No. 4 he was entitled to a 
declaration that,certain dispositions of the 
property of her husband made by the fourth 
defendant of which she was entitled to 
possession taking the interest of a Hindu 
widow, were not binding upon him as the 
reVersioner, and were valid only during 
the lifetime of thé fourth defendant. The 
plaint wes filed on the ryth September 
1917. No documents were filed with the 
plaint and no list of documents relied 
upon by the plaintiff in support of his 
case was attached tothe plaint. On the 
18th January 1918 the written statemeni 
of the defendent was filed andfrom that 
it appeared that the' defendants were sett- 
ing upa case that the plaintiff was not 
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the nearest reversioner to the deceased 
husband of Sahodra, the defendant No. 4. 
To the plaint the plaintiff as part thereof 
had ‘attached a genealcgical tree showing 
that Mahesh, the husband of the fourth 
defendant was the son of Tirloke and the 
grandson of Juthan, Juthan being the 
great grand-father of the plaintiff. In the 
written statement it was admitted that 
Mahesh wasthe son of Tirloke but it was 
alleged that Tirloke was not the son of 
Juthan, the plaintiff’s great grand-father, 
but the son of Basti, ths brother of 
Juthan, and if that case could be made 
out, it would appear that the plaintiff 
was not the next reversioner to Mahesh 
after the death of Sahodra, his widow. 
On the day when the written statement 
was filed an order was made by the 
Munsif to put the case on the 29th 
January 1918 for settlement of issues and 
on that day theissues were settled and the 
hearing was fixed for the 6th March 
following. An ordet was also made at the 
same time that the parties were to file 
documents within two weeks. It is clear, 
therefore that the learned Munsif treated 
the day fixed for the hearing of issues as 
the first hearing of the suit andgave the 
parties two weeks' further time to file their 

documents. One point has been raised 
before us in this appeal as to whether 
where a day has been fixed for the settle- 
ment of issues only, and the issues ale 
settled upon that day and nothing further 
done, that day can be considered as the 
first hearing of the suit. In the view we 
take of this case, howevere, it is unneces- 
sary to decide that point. On the 6th 
March 1918, the day which had been fixed 
for hearing, certain documents were filed 
by the plaintiff. The hearing, however, 
did not take plice on that day, it was 
adjourned from time to time, and in 
fact the case came on on the 12th May 
IOIO. 

aN the trial the plaintiff's Pleader ten- 
dered for the purposes of having them 
proved the documents which he had filed 
on the 6th March 1918. These documents 
were trent receipts over 30 years old 
granted by the Court of Wards to Tir- 
loke, the persen whose parentage was 
called in question in the suit by the de- 
fendants, The rent receipts which bear 
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the seal of tke Ccurt of Wards and pur- 
pert to bear the signature ofthe Mana- 
ger atthat time described Tirloke as the 
son of Juthan, as the plaintiff contends, 
and not as the son of Basti which is the 
defendants' case. 

The learned Munsif refused to allow 
these receipts to be proved on the ground 
that the parties were directed to file their 
evidence within two weeks of the 20th 
January 1918 when the issues were fram- 
edand the documents had not in fact 
been filed until the 6th March, tbe day 
fixed for the further hearing after the 
issues were settled. He did not consider 
at all what erounds there might have 
been for not having filed these documents 
earlier nor did he consider whether the 
documents were of such a nature that 
they might be forgeries, nor did he take 
into consideration any other question ex- 
cept the fact that they had been filed late 
and, therefore, on the defendants' objec- 
tion they were not allowed to be proved 
in evidence, 

The learned Munsif having decided the 
cise against the plaintiffs an appeal went 
to the Subordinate Judge. The Sudori- 
dinate Judge who only had oral evidence 
before him on the question of "lirloke's 
parentage said that on going through the 
otal evidence on both sides he did rot 
finó much to choose between them but in 
the end he agreed with the Munsif and he 
dismissed the appeal. 

The only question which has been argu- 
ed before us in this appeal is that the 
Munsif and the Subordinate Judge were 
wrong in refusing to admit this evidence. 
It is contended on behalf of the respond- 
ents that” the documents in question 
were documents which, under the provi- 
sions of O. VII, r. 14 oí the Civil Procedure 
Qode, the plaintiff intended to rely upon 
as evidence in support of h's claim, and, 
as stich, otight to have been entered in a 
list annexed to the plaint and, unless that 
was done, they could not, under the pro- 
visions of rule 18 of the same Order, be 
afterwards received in evidence without 
the leave of the Court, It is contended 
on behalf of the Appellant, on the other 
hand, that by clause (2) of r. 18 of O. VII 
nothing in the rule applies to documents 
produced for cross-examination of the 
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defendants’ witnesses ot in answer toany 
case set up by the defendants or hand- 
ed to a witness merely to refresh his 
memroy. It is not contended that the 


documents came within the last category, 


viz, those which might be hended to a 
witness merely to refresh his memory 
but it is contended that they were docu- 
ments of sucha character that they might 
be used forcross-exa mination of the defend- 
ants’ witnesses or, if not, that certainly 
they were documents which wereto be used 
in answer to a case Set up by the defend- 
ants. If in fact they were documents 
of that description then it follows that : 
the plaintiff was not under any obligation 
to enter such dccuments in a list and add 
the list to his plaint. In such a case the 
learned Munsi would be wrong in exclud- 
ing the documents merely because they had 
not been entered in the list attached to 
the plaint originally. It is further con- 
tended that however that may be under 
O. XIII, r. i, whether the documerts were 
of the nature described or not, they ougkt 
to have been produced at the first hear- 
ing of the suit and not having been pro- 
duced on that occasion the Court was 
perfectly justified in refusing them sub- 
sequently. As I have already said they 
were in fact produced on the 6th March, 
the issues having been settled in the pre- 
vious January, and if the 6th March can 
be properly described as the first hearing 
then they were produced in time. It is 
unnecessary, however, as I have already 
said, to determine that question because, in 
my opinion, the documents in the present 
case were docttments of the description 
mentioned in the second elause of r. 18 of 
Q.V1I, that is, documents produced in 
answer to a case set upby the defendants. 
When the plaint was filed the plaintiff 
no doubt was setting up a case that he 
and Mahesh were respectively the great 
grand-son and grand-son of the same person 
and, therefore, he, in the circumstances, 
was the next reversionet and entitled to 
sue, but he did not know at that time, 
at all events there is nothing to suggest 
that he knew, that the defendants would 
dispute the parentage of Tirloke, the father 
of Mahesh and until that case was set up 
there appears to have been no reason why 
the plaintiff should tely upon the particular 
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docnments in question in support of his 
case. He did not know the point at which 
the defendants would attack or which link 
in the chain ofthe genealogical tree the de- 
fendants might consider the weakest and up 
to that time it was not necessary for the 
plaintiff to. produce any documents in 
support of the accuracy of the genealogical 
table upon which he was relying and, 
therefore, it appears to me that there was 
-no necessity at the date of the plaint for 
him to enter the particular doenments in 
the list and file them with the plaint. 
Once however the written statement was 
filed the case became different. A case 
was then setup by the defendants attack- 
ing the genealogical tree, which so Jar as 
we know, up to that time he had no reason 
to suspect was goingto bs attacked and 
it was then and then only that the neces- 
sity for producing these rent receipts, which 
went to showthet the point taken by 
the defendants was not accurate, arose. 
It seems to me, in these circumstances, 
that the documents were clearly docu- 
ments produced in answer toa case set 
up by the defendants within the second 
clause of r. 18 of O. VII and, therefore, it 
was not necessary io obtain the leave of 
the Court in order tha$ they migbt be 
received in evidence., With regard to O. 
XIII, r. I, here again the documents which 
must be produced at the first hearing, as- 
suming in this case that the first hearing 
was the date upon which the issues were 
settled, are describedas all documentary 
evidence of every description in their 
possession and power on which they in- 
tend to rely and which has not already 
been filed in Court and all documents 
which the Covrt Has ordered to be pro- 
duced. The documents upon which they 
intend to rely must, l think, so far as the 
plaintiff is concerned, refer back to O. VII, 
t. I4, clause (2) which refers to the case 
whete the plaintiff telies upon other docu- 
ments than those mentioned in the first 
clause as evidence in support of his claim. 
Those documents which are already put 
in the list must be produced at the first 
hearing if they have not already been 
filed in Court and in addition all the 
documents must also be produced which 
the Court has ordered the parties to pro- 


duce at that tinte, In my opinion; there- -' 


nm 


fore, the learned Munsif was wrong in the 
circumstances of this casein not allowing 
the plaintif an opportunity of proving the 
documents at the trial. The judgment 
and decree of the Munsif and of the Sub- 
ordinate Judge will be set aside, the case 
will be remanded to the ‘Trial Court to 
determine the issues after admitting the 
evidence if properiy proved and considet- 
ing it along with the other evidence in the 
case, The defendants will be allowed at 
the hearing -to givə any tebutting evidence 
that they may have to disprove the fact 
stated in the documents now in question. 
The costs of this appeal will abide the 
final result of the trial. 


Mullick, J.—1 agree. 


Case remanded. 


PATNA HIGH OOURT. 
APPEAL FROM ORIGINAL DECREX No, 105 
OF I920. 
August I3, 1923. 
Present; —Mr. Justice Das and 
Mr. Justice Macpherson. 
JAGDISHWAR NARAYAN—DEFENDAR? 
First PARTY—AÀPPELLANT 
ver stus 
MUHAMMAD HAZIQ HUSSAIN AND 
OTHERS—-PLAINYIFFS AND Saiyed 
MUHAMMAD ABDUL AZIZ AND OTHERS 
—DEFENDANTS SECOND PARTY— 
RESPONDENTS. 
Bengal Laud. Reseuuc Sales Act (X 1 of 1859); 
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SS. 2, 3, 6, 33— Estate, when can be put up for sale 
-—Collectoy, duty of—Suit to set aside revenue sale 
— Plaintiff, what must show—Grounds not taken 
before. Commissioner, whether can be urged in suit— 
Jurisdiction, meaning of—Existence and exercise 
of juvisdiction, distinction between. 


' Under sections 2 and 3 of the Bengal Land Re- 
venne Sales Act a Collector has no power to 
put up an estate forsale unless there is. an arrear 
of revenue in respect of that estate and unless 
the latest date of payment fixed by the Board 
of Revenue has expired and the default has not 
been made good. [p. 854, col. 1.] 


Whenever a person seeks to have a revenue 
sale sct aside on the ground that there was no 
authority in the Collector to sell an estate, having 
regard to the fact that the latest date fixed for 
payment by the Board of Revenue bad not expired 
at the date when the property was put up for sale, 
he should, in order to enable the Court to decide 
the point, give the dates of the revcnue fists 
according to the original settlement and kisibandi. 
[p. 854, col, 2.] 


A saleis a sale made under ihe Bengal Land 
Revenue Sales Act, within the meaning of that Act, 
whenitisasalefor arrears of Government Reve- 
nue, held by the Collector or oth: r officer authoris- 
ed to hold sales under the Act, although it may be 
contrary to the provisions of the Act either by 
reason of some irregularity in publishing or con- 
ducting the sale, orin consequence of Some express 
provision for exemption having been directly con- 
travened. [p. 855, col. 2.) 

When the validity of a sale for arrears of 
revenue is impeached it is of the  uímost 
importance that all questions arising in connection 
therewith, should be determined spe dily, and 
when the sale has once bien confirmed by the 
Commissioner, the purchas.r should not be 
exposed to the danger of having his sale set 
aside on new grounds. [p 855, col. 2.] 


Where asale for arrears of revenue has been 
held contrary’ to the provisions of the Bengal 
Revenue Sales Act, section 33 of the Act would 
constitute a bar to a suit brought in a Civil 
Court tu set aside the sale upon grounds of 
objection which were not declared and specified 
in -an -appeal ‘to the ‘Commissioner. [p. 855, 
col. 2; p. 856, col. I. ` 

Gobind Lal Ray v. Ramjanam Misser, 21 C. 
70; 20 I. A. 165; 17 Iud. Jur. 536; 6 Sar. P. C. J. 
356; 10 Ind. Dec. (N. $;) 679 (P. C.), followed. 

jurisdiction, in relation to the proceedings 
ofa Court, means the authority of a Courtto decide 
a particular'causeormatter. W here:the authority 
exists, the proceedings are binding on the parties 
until set.aside by some process known to.the 
law. “They. cannot be ‘set aside or disregarded 
. in a collateral -proceeding. '[p.-858, col. 1.] 

“There is ‘a fundamertal distinction between 
existence of jurisdiction and exercise of jurisdic- 
tion. ‘Those proceedingsonly. ean be deciared null 
android and therefore, «disregarded whieh have 
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been conducted by a Court not having an authority 
to conduct them; but where the complaint is 
as to the modein which the jurisdiction has been 
exercised, the appropriate procedure provided 
for the removal of the grievance must be pursued 
if the complainant is to have any remedy for the 
injury done or supposed to be done to him. 
[p. 858, cols. r'&2.] 


Appeal from a decision of the Sub- 
ordinate Judge, Morghyr, dated the 31st 
January 1920. 


Messts. P. N. Sinha and N.C. ‘Ghosh, 
for the Appellant. 


‘Messrs. S. M. Niamatuliah, . Jagannath 
Prasad and M, S. Das, for the Resporé- 


ents. 
JUDGMENT. 


Das, J.— This was a suit bythe plaintifis- 
respondents for setting aside a revente 
sale held on the 24th September 1917. 
The facts are these. An estate known as 
Chak Maharuddin Khatik .is recorded as 
No. 3309 on the Touzi of the Collector ate 
of Mo.ghyr with a Goveinment revenue 
is no dispute 
before us that certain :separate accounts 
were openedin respect of sLares in this 
estate, and that, after excluding the shares 
for which separate accounts had been 
opened, the residue ‘of the estate bore-a 
sudder jama of Rs, &org-0. I ought to 
mention that it was alleged by the piai:.t- 
iffs in their plaint that the sudder jama 
of the ijmali share should have beenstated 
to te Rs. 79-6-0 and that tke figure, 
Rs. 80-9-0, was arrived at by a wrong 
calculation, ‘This position has teen 
abandoned before us and we must take 
it as admitted that the residue of the 
estate toie a sudder jama of Rs, Ko-9-o. 
On the 5th August rgi7 the residuary 
share was advertised for sale “for arrears 
of revenue and other demands winch by 
law are íealisabe as afieats of lard 
revenue." ‘The sale took place, as -Ihave 
meitioned, on tke 24th Septen.ber 1917, 
and at tkat sale defendant No. I, the 
appeilant before us, became the purck aser 
of the share. The plaintifs who are 


jnterested.in the residuary share preleried 
-anappéal to the Commiss oner of Rever.ue 


under section 2.0f Act VII of 1568. They 
alleged various grounds of object on, all 
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of which are now admitted to be wholly 
uatenable, The appeal was rejected, and 
the suit; out of which this appeal arises, 
was thereupon instituted by the p'aintifis. 
The grounds of objectioa to the sa'e urged 
by the plaintifis in their plaint are as 
follows :— 

(x) The sadder jama of the residuary 
share being Rs. 79-6-0 there was no arrear 
of land revenue for which the residuary 
share cou:d have been put up fir sale. It 
may be mentioned that the arrear to 
recover which the property was sold was 
stated in: the sale notification to be 
Rs. I-II-9. 

(2) Notice was notserved according to 
the provisions of sectio] 6 of Act XI 
of 1859. 

(3 The name of the mahal aud the 
details of the revenue in arrear were 
wrongly entered inthe notice. 

(4) Notice as provided by section 7 
of Act XI of 1859 was not served. 

(5) The sale was liable to be set aside 
Gn the ground that the father of defendant 
No. I who was a co-sharer and whose 
. duty it was to pay the Government 
revenue, deliberately defaulted in doing 
so in order to enable him to purchase 
the share and he did purchase the share 
in the name of his son, defendant No. I. 

(6) ‘The share was sold at a gross 
undervalue and  .the plaintiffs have 
sustained substantialinjury by reason of 
the irregularities complained of. 


The learned Subordinate Judge, who heard 
the case at the first instace, had no 
difficulty whatever in rejecting each and 
every ground set forth as a ground of 
attack in the plaint; and in this Court: no 
attempt has been made to impugn the 
correctness of the decision of the learned 
Subordinate Judge on these points. But 
while deciding. against the plaintiffs on 
each and every point raised by them 
in their plaint, the learned Subordinate 
Judge has set aside: the sale on two 
grounds; first, on the ground that there 
wis no arreaf of revenue for which the 
gale could be held on the 24th September 
1917, and, Second y, on the ground that 
“the entire residuary share was neither 
described in the notice under section 6 
nor sold at the revenue sale on the'24th 


September 1917” and that, as the Collector 
had no jurisdiction to split up the unit in 
arrear and to offer for sale something léss 
than that unit, the whole sale was 
n jurisdiction and should be set 
aside, 


So. far as thefirst question is concerned, 
I am unable to agree with the decision 
of the learned Subordinate Judge. “The 
process of reasoning employed by the 
learned Sabordinate Judge is as follows : 
the share in question was sold to recover 
the arrears jn respect of the june 
kist but, so it is argued by the learned 
Subordinate Judge, if the kist orinstalment 
wes p2yable in June the revenue remaining 
Unpaid cotla not be considered an arrecr 
of revenue until the rst of July. Now 
the Government revenue becoming am 
arrear on the ist July 19147 was not pay- 
able under the rulesframed by the Board 
of Revenue until the 28th of September 
and, that being so, the share could mot 
be sold on. the 24th September I917. The 
argument assumes that the term ‘June 
kisi” as employed by the Board of Revenue 
means the kist payable in June according 
to the ori isal settlement and  hisfband 
of the mahal. Exhibit B, thecopy of Tou ji 
Ledger, shows that the Government revente 
is payable in four késts in the following 
manner :— 

First Rist, Rs. 14°15-0 payable on tke sth 
June i 

Second kisi, Rs, 20-I-0 pavabl 
28th September every t daka 

Third Ais? Rs. 20-2-0 payable on the 
is bar a every year. 

ourth kist, Rs. 24-15-0 payable 1 

28th March every —— dki ii s 

There is no dispute,before us that the 
share in question was sold to recover an 
arrear payable on the yth June 1017 
and the whole question before us” js 
whether the term ‘‘June kisi” means the 
revenue kist payable in June according to 
the original settlement and kisandi of 
the mahal under section 2 of Act XI of 
1859, or whether it means the kist of 
which the latest date for payment under 
section 3 of the same Act is the 7th June 
The argument before us assumes that the, 
dates for payment of the Government 
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revenüe according to the original settle- 
ment and kistbandi of the mahal under 
section 2 of the Act are 7th June, 28th 
September, 12th January and 28th March 
respectively; andit is indeed remarkable 
that these are the dates fixed as the latest 
dates for payment under section3 ofthe Act. 
There is no difficulty in understanding the 
scheme of the Bengal Land Revenue Sales 
Act, 1859. Section 2 defines an “‘arrear of 
revenue" and provides that Government 
revenue does not become an arrear until 
the month following that on which, ac- 
cording to the original settlement and 
kistbandi, the Government Revenue is pay- 
able. It provides,in other words, that ii 
the Government revenue is payable in 
Janë according tothe original settlement 
ani kisibandi of the mahal it does not 
become an arrear of revenue until the 
Ist of July. Section 3 gives power to the 
Board of Revenue to determine upon what 
dites all arrears of revenueand all demands 
which by the Regulations and Actsin force 
are directed ta be realized in the same 
manner as arrears of revenue, shall be 
paid up in each district under their juris- 
diction, in default of which payment the 
estates in arrear in those districts shall 
be solig at public-auction to the highest 
bidder. A perusal of sections 2 and 3. 
makes it perfectly clear that the Collector 
should not put up an estate for sale unless 
there is an artear of revenue in respect 
of that estate and unless the latest date 
of payment fixed by the Board of Revenue 
has expired and the default has not been 
made good. There is no dispute before 
us that the Board of Revenue uader the 
jurisdiction conferred on it by section 3 
of the Act has fixed the 7th June, 28th 
September, i2th January and 28th March 
respectively as the latest dates ior pay- 
ment under section 3 of the Act, It is, 
in my opinlon, quite impossible to take 
the view that the 7th June which is the 
latest date fixed for payment by the 
Board of Revenue ünder section 3 of the 
Act, is also the date upon which the kist 
or iustalment was payable for June ac- 
cording to the original settlement and kist- 
bandi of the mahal. The coincidence, in 
my opinion, would be a remarkable one 
if the arguments advanced on behalf of 
the plaintiffs are to be accepted. Accord- 


ing to them the dates of payment accord- 
ing to the original settlement and kistba ndi 
of the mahal under section 2 of the Act. 
are identical with the latest dates of 
payment fixed by the Board of Revenue 
under section 3 of the Act. ‘There is, 
however, no evidence before us in what 
manner the Government revenue was 
payable in respect of this estate under 
the original settlement and kistbandi ot 
the mahal. It is certainly remarkable 
that the plaintiffs should not have alleged 
in their plaint that the 7th June was the 
date fixed for payment according to the 
original settlement and kistbandi; it is 
still more remarkable that they have not 
alleged that the Government revenue was - 
not in arrear until the Ist of July and that 
the estate could not be sold until after 
the 28th of September. That was not 
the ground specified by them in their 
appeal to the Commissioner and I find 
it quite impossible to support tbe 
judgment of the learned Subordinate 
Judge on this point. Whenever a person 
seeks to have a revenue sale set aside 
on the ground that there was no 
authority in the Collector to sell an 
estate having regard to the fact that 
the latest date fixed for payment by 
the Board of Revenue had not expired 
at the date when the property was put 
up for sale, he should, in order to 
enable the Court to decide the point, 
give the dates of the revenue Aísis 
according ta the original settlement and 
kisibandi. In my opinion, the learned 
Subordinate Judge has fallen into this 
error that he has regarded the revenue 
kisi as falling due pn the ^th June 
whereas the fact is that the 7th June 
is the latest dete for payment of 
previous arrears, That being so, the 
Collector had complete jurisdiction to 
sell the property on the 4th Sep- 
tember, s 


Assuming that I am wrong in tke 
view which I have taken, the further 
question which arises is, has the Court 
any power to set aside the sale on the 
ground that the Collector should not 
have put up the property for sale onthe 
24th September? Section 33 of the Act 
provides as follows: “No sale tor 
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arrears of revenue or other demands 
realizable in the same manner as 
arrears of revenue are realizable, made 
after the passing of this Act, shall be 
annulled by a Court of Justice, except 
upon the ground of its having been 
made contrary to the provisions of this 
Act, aad then only on proof that the 
plaintiff has sustained substantial injury 
by reason of the irregularity complained 
of: and no such sale shall be annulled 
upon such ground, unless such ground 
shall have been declared and specified 
in an appeal made to the Commissioner 
under section 25 of this Act; and no 
suit to anaul a sale made under this 
Act shall be received by any Court of 
Justice, unless it shall be instituted 
Within one year from the date of the 
sale becoming final and conclusive as 
. provided in section 27 of this Act: 
and no person shall be entitled to 
contest the legality of a sale after having 
received any portion of the purchase- 
money, 


“Provided, however, that nothing in 
this Act contained shall be construed to 
debar any person considering himself 
wronged by any act or omission connected 
with a .sale under this Act from his 
remedy in a. personal action for damages 
agiinst the person by whose act or 
omission he considers himself to have 
been  wroazed' It may be assumed 
that the act of the Collector in 
putting up the property for sale on the 
24th September was contrary to the 
provisioas of the Act; but if it was, there 
is a complets procedure indicated in sec- 
tion 30 which the plaintiffs should have 
followed before seeking their redress in 
the Civil Court. There was a considerable 
divergeice of opinion on the question 
whether section 33 barred a suit in the 
Civil Court where the act of the 
Collector amounted not only to an 
irregularity but to an illegality. It 
seems to me that that question has been 
conclisively determined by the Judicial 
Committee in the case -f Gobind Lal Roy 
v. Ramjanam Misser (1). Section 17 of 


(x) 2r C. 701 20 I. A. 165; 17 Ind. Jur. 336; 
6 Sar, P. C, T. 3501 xo Ind, Dec, (N. S.) 679 (P. C.). 


the Act declares that “no estate held 
under attachment by the Revenue 
Authorities otherwise than by order of 
a judicial authority shall be liable to 
sale for arrears accruing whilst 1t was 
so held under ettachment.’’ In the case 
before their YLordships of the Judicial 
Committee the estate was sold for arrears 
which accrued while it was subject to an 
order issued by the Collector under the 
Cess Act of 1880 for tke levy of Road 
Cess in arrear. The order under the 
Cess Act of 1880 forbade the payment 
of rent to any person but the Collector 
until the amount due for Road Cess was 
satisfied and their Lordships had no 
difficulty in coming te the conclusion 
that the order issued by the Collector 
under the Cess Act was an attackment 
both in form and in substance and an 
attachment within the letter and meaning 
of section 17 of Act KI of 1859. That 
being so, their Lordships had no 
difficulty in holding that the Government 
sale was contrary to the provisions of 
section r7 and that the sale was wholiy 
illegal. Having come to that conclusion 
their Lordships had to consider whether 
section 33 of the Act was a bar to the 
suit which had been instituted by the 
aggrieved party for setting aside the 
sale, and they expressed their opinion 
in the following words:— “having regard 
to the scheme of the Act and the 
express direction contained in section 33, 
we are of opirion that in every case 
where a sale fcr arrears of revente is 
impeached as being ‘contrary to the 
provisions’ of Act XI of 1859, no 
grounds of objection are open to the 
plaintiff which have rot been declared 
and specified in an appeal to the 
Commissioner" and their Lordships 
continued as follows:—‘In the op nion 
of their Lordships a sale is a sale made 
under the Act XI of 1859 within tbe 
meaning of that Act, when it is a sale 
for atfrears of Government fevenue, held 
by the Collector or other officer autborized 
to hold sales: under the Act, although it 
may becontrary to tbe provisions of the 
Act either by reason of some irregularity 
in publishing or conducting the sale, or 
in consequence of some express provision 
for exemption having been directly 
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contravened” and their I,rdshtps con- 
cluded with the following pregnant 
observations ;—: l 

“Their Lordships desire to add that in 
their opinion it would lave been most 
unfortunate if they had been compelled to 
adopt ‘the construction placed upon the 
Act by the Courts in India. Sales for 
atrears of revenue are of constant occur- 
rence; anything which impairs the security 
of purchasers at those sules tends to lower 
the price of the estate put up for sale. 
It is, therefore, of the utmost importance 
in the interest of the revenue paying 
popilation of India that all questions 
that can arise as to the validity of a 
sale for arrears of revenue should be 
determined speedily, and that when the 
sale has orice been confirmed by the Com- 
missioner, the purchaser should not be 
exposed to the danger of having his 
sale set aside on new grounds." That was 
a sale held in direct contravention of 
the provisions of section 17 of the Act. 
The utmost that can be urged in this case 
is that the sale is in direct contravention 
of the provisions of sections 3 and 6 of 
the Act. In my opinion, the utmost that 
can be said is that the sale has been 
hela contrary tothe provisions of the Act, 
That being so, section 33, in my opinion, 
constitutes a bar to the suit inasmuch as 
the objection was not declared and speci- 
fied in the appeal made to the Com- 
missioner. ~ 


The other question upon which the 
learned Subordinate Judge has set aside 
the sale is of considerable difficulty and 
is, in my opinion, concluded by the 
decision cf the Full Bench ot this Court 
inthe case of Mahant Krishna Dayal Gir 
v. Syed Abdul Gaffer (2). The learned 
Subordinate Judge was quite right in 
following the decision and as that 
decision is binding on us in this Court, 
we must hold that the sale was liable to 
be set aside on the ground urged ny the 
plaintiffs before the learned Subordinate 
Judze though neither declared or specified 
in the appeal to the Commissioner, nor 


(2), 40 Ind, Caa, 131 2 P. L. J. 402] 2 P. L, W, 
229. 


taken in the plaint filed in this suit. But 
it has been argued hefore us that the 
case of Mahant Krishna Dayal Gir v. Syed 
Abdul Gaffur (2) was wrongly decided 
and us we were csked to invite the Full 
Court to consider the correctness of thut 
decision, I think that itis my duty to 
eXpress my opinion on that case, I have 
dealt with the whole question in an order 
of reference which Ih: ve prepared for the 
learned Chief Justice under Chapter V, 
tule 6 of the Rules of this Court and all 
that I need do is to make that order a 
part of thisjudgment.* "The learned Chief 
Justice has declined to appointa Special 
Bench to re-cottsider the decision of the Full 
Bench on the ground that as this case is 
likely to go to the Privy Council it is 
unnecessary to put the parties to te- 
costs of a second hearing before a Spe- 
cial Bench of this Court. Speaking with 
the utmost deference, I think that it 
wasfor the Court as a whole and not for 
the learned Chief Justice to decide 
whether a particular Full Bench decision 
should be considered by this Court in 
a Bench specially constituted for that 
purpose. Rule r, Chapter 5, of the 
Rules of this Court deals with a reference 
to a Ful Bench and gives complete 
power tothe learned Chief Justiceto decide 
whether any case should be referred to 
a Full Bench where a Division Bench 
does not differ from enuther Divisional 
Bench upon a point of law or usage 
having the force of law, but desires that 
the case should be referred to a Full 
Bench, Rule 6 deals with 2 reference to 
the Specie] Bench ond runs as follows :— 
‘f Every decision of a Full Bench shall 
be treated es binding on ,all Division 
Benches and Judges sitting singly, upon 
the point of law or usage having the 
force of law determined by the Full 
Bench, unless it is subsequently reversed 
by a Bench, specially constituted, con- 
sisting of such number of* Judges as in 
each case shall be fixed by the Court, 
or tinless a contrary rule is laid down 
by the Judicial Committee of the Privy 





# His Lordship did not make the actual order 
of reference a part of the judgment, but he has 
incorporated the substance of that order in it~ 
[Eda], ` : 
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Council.” It will be noticed that the 
rule does not say how the decision of a 
Full Bench should come before a Bench 
specially constituted for the purpose. 
But it does give the power to Court, and 
not to the learned Chief Justice, to 
determine the question as to the number of 
Judges that should constitute a Special 
Bench. It is, in my opinion, only right 
and proper that the Court as a whole 
should express an opinion whether it 
ought to re-consider the decision of e 
Full Bench. The learned Chief Justice 
having declined te refer the matter to a 
Special Bench, I must hold that I am 
conclusively bound by the decision of the 
Full Bench in the case referred to; but 
I propose to give my reasons for. sug- 
gesting, with all respect, that the deci- 
sion of the majority of the Judges in 
that case is not correct and that the 
opinion of Chapman, J., who was in the 
Minority should have prevailed. The 
facts necessary to remember for the deter- 
mination of the point are these: The 
residuary share consists of 158 bighas 5 
hanals xo dhurs of land in eleven different 
moujas, including 2 blghas 15 cutlahs 12 
dhurs in mouza Salempur Khadaded. ‘The 
sale Notification under sections 6 and 13 
of Act XI of 1859 cerrectly stated the 
touji number of tke estate, the sudder 
jamma of the whole estate, and the 
sudder jamma of the  residuary share 
put up for sale; and it described the 
property to be sold as follows: “The 
: Shares have been noted in the reverse, 
No share other than the :jmali share 
specified herein shall be sold.” “The 
shares. noted in the reverse " give the 
total area included im the residuzry share 
as 150 ighas 7 cutiahs 19 dhurs; and 
it is admitted. that the description is 
correct in every particular, except as to 
mouzah Salimpur Khadadad, the area in 
which mowuzahis erroneously stated tote 17 
culiahs xo dhurs, whereas it actually was 
2 bighas 15 eutiahs 12 dhurs, It will be 
noticed that an aree of 1 blgha 17 cutahs 
13 dhurs was left out of the sale 
Notification out of the total area of 
r58 bighas 5 cuttahs Io dhurs included ir 
the residuary share. 

Although Mr. Putnendu Narain Sinha 
on behalf of the appellant (the auction- 


purchaser) at first conterded that the 
area of Salempur Khadadad included in 
the residuary share. was correctly stated 
in the sale Notification, he ultimately 
accepted the finding ot the learned Sub- 
ordinate Judge on this point. It must 
follow, therefore, that the area in one of 
the villages was not properly described 
in the sale Notification. ‘The question at 
once arises whether the misdescription 
affected the existerce of the jurisdiction 
of the Collector to sell the share in 
question, or whether it merely affected 
the exercise of his jurisdiction. If the 
conclusion follows that there is an entire 
absence of jurisdiction in the Collector 
to sell a share unless he .describes it 
correctly and with sufficient clearness, 
then I must hold that the sale was 
entirely void and did not operate to 
convey the shore to the defendant No. 1. 
lf, on the other band, I am forced to 
the conclusion that the error on the part 
of the Collector did no more than affect 
the exercise of his jurisdiction, and not 
the existence of it. then it must follow 
that there was an irregularity in the 
corduct of the sale which will not 
entitle the Civil Court to set aside 
the sale unless the terms of section 33 
of Act XI of 1859 have been complied 
with. I have cited that section in con- 
nection with the other question wkich I 
have discussed; and it will be noticed 
that the conditiens which must be 
satisfied before a Civil Court will assume 
jurisdiction to annul a revenue sale are 
these; first, the Court must be satisfied 
that the sale was made contrary to 
the provisions cf Act XI of 1859; 
secondly, there must be proof that the 
plaintiff has sustained substantial injury 
by reasor of the irregularity complained 
of; thirdly, the ground of attack must 
have been declared and specified in an 
appeal to the Comm‘ssioner under section 
2 of the Bengal Land Revenue Sales 
Act, 1868; and fourthly, the suit must 
be instituted within one year from the 
date of the sale becoming final and 
conclusive as provided in section 27. 

It may be assumed in this case that 
the sale was made contrary to the 
provisions of Act KI of 1859, and it 
may also be assumed that the suit was 
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instituted within the time allowed by 
law, But there is no proof in this 
case that the plaintiffs have sustained 
substantial injury by reason of the 
itregularity complained of; and, what 
is mote important, although the plaintitis 
ptesented an appeal to the Commissioner 
tmder the provisions of section 2 of the 
Act of 1868, they did not in that appeal 
declare and specify the grounds upon 
which they have succeeded in the Court 
below. If itis relevant to enquire into 
the actual or assumed grievance on the 
part of the plaintiffs, it is certainly 
remarkable that it did not strike them 
to formulate their grievance in their 
appeal to the Commissioner nor to 
specify it iu their plaint as a ground 
for annulling the sale. I think that it 
is abundantly clear that, if there was 
an irregularity on the part of the Col- 
lector, and not an entire absence oi 
jurisdiction in the Collector to put up the. 
share for sale, section 33 oi Act XI of 
1859 constitutes a complete bar to the 
‘maintainability of the suit, 

1 apprehend that there is uo difference 
of opinion on this point. The difference 
of opinion arises with reference to the 
question whether the error committed 
by the Collector deprived him of the 
jurisdiction ts put up the shate for 
gor: whatever controversy there may 
have existed as to the meaning of the 
term ‘jurisdiction,’ 1 think that the 
recent Full Bench decision of our Court 
in the case of Raj Kumar Mahlon v. 
Ram Khelawan Singh (3) has put the 
matter beyond doubt or speculation. 
Jurisdiction, in relation to the  proceed- 
ings of ‘a Court, means the authority of 
a Court to decide a particular cause of 
matter. Where the authority exists, the 
proceedings are binding on the parties 
until set aside by some process known to 
the law. "They cannot be set aside or dis- 
regarded in a collateral proceeding. I think 
that thereis a fundamental distinction bet- 
ween existence of jurisdiction and exercise of 
jurisdiction, and that those preceedings only 


64 Ind: Cas. 337) 3 Pati 901 (1923) Pat. 
B P. i^ T. 8o; (1923) A. X. R, (Pat) 44. 


can be declared null and void and, there- 
fore, disregarded which have been conduct- 
ed by a Court not having any authority 
to conduct them; but that, where the 
complaint is as to the mode in which 
the jurisdiction has been exercised, the 
appropriate procedure provided for the 
removal of the grievance must be pur- 
sued if the complainant is to have any 
remedy for the injury done or supposed 
to be done to him, 

In my opinion, there was complete author- 
ity in the Collector to put up the residuary 
share for sale on the 24th September 1917. 
1 hold, on the evidence, that there was an 
arrear of revenue within the meaning of 
that term as defined in section 2 of the Act 
of 1859, and that the latest date fixed by 
the Board of Revenue for the payment of 
the arrear had expired before the Collector 
issued the Notification for sale under sec. 
tion 6 of the Act. I further hold, on the 
evidence, that all the circumstances existed 
which entitled the Collector to put up the 
residuary share for sale on the 24th Sep- 
tember 1917 in respect of an arrear of the 
so callad June kist, that is to say an arrear 
“the latest date of payment” of which was 
7th June, That being so, what authority is 
there for suggesting that the sale was null 
and void and that the plaintiffs are 
entitled to recover their shares from the 
auction purchaser? 

The argument is put on the terms of 
section 6 of the Act of 1859 which provides 
that the Collector shall issue notifications 
“specifying the estates or shares of estates 
which will be sold.” The argument is 
this: it was not the intention of the Col- 
lector, so it was argued, to put up the 
tesiduary share as such for sale without 
any specification of the interests that 
made up the residuary share, but that it 
was his intention to sell the specific prop- 
erties "noted in the reverse," and that, 
as the area for sale in one of the villages 
was stated to be*i»2 cutlahs 19 dhurs 
whereas its actual area within the resi- 
duary share was 2 bighas 15 cultahs x2 
dhurs, there was, first of all, no sale in 
respect of that which was not put up for 
sale, namely, tbe difference between 2 
bighas x3 cuttahs x2 dhurs (the actual area 
of the residuary share of mouzah Salempur 
Khadadad) and 17 cutlahs 19 dhurs (the 
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area therein which was actually notified 
for sale) and secondly, the whole sale must 
be disregarded as null and void, as the 
Collector had no anthority to split up the 
unit in arrear and to offer for sale. some- 
thing less than that unit. 

It may be conceded that the arguments 
advanced on behalf of the respondents are 
completely covered by the decision ofthe 
majority of the Judges in the Full Bench 
case of Mahant Krishna Dyal Gir v. Syed 
Abdul Gafur (2). Now the decision of the 
Full Bench is based on the view that “if the 
notification under section 6 is not accord- 
ing tolaw, but, nevertheless a saleis held, 
the sale is void and a nullity for want of 
jurisdiction." No authorities are quoted 
in support of this proposition, and none 
have been cited in the arguments before 
us. We have investigated the matter for 
ourselves and. have not beeh able to 
discover any authority in support of the 
proposition upon which the decision of 
the Full Bench rests. It seems to me that 
the issue of a Notification is an exercise of 
jurisdiction, and, however .contrary to law 
that jurisdiction may have been exercised, 
the exercise of it in a manner not warrant- 
ed by law could hardly have affected the 
existence of the jurisdiction to issue the 
sale Notification under section 6 of the 
Act and to put up theestate for sale. In 
my opinion, the argument is directly 
negatived by the terms of section 33 of 
the Act which provides an appropriate 
procedure for the removal of a grievance 
where the sale is made “contrary to the 
provisions of this Act,” that is to say, 
Act XI of 1350. 

The facts present in the Full Bench case 
were these, The residuary share of a 
revenue paying estate bearing Touzi 
No. 4601 was put up for sale under the 
provisions of Act XI of 1859. The 
residuary share included many villages 
including KhairaeKhurd and Sao Khurd, 
in each of which the plaintiff had an 
eight annas share. The Notification under 
section 6 clearly mentioned that the 
residuary share having a sudder jamma 
of Rs, 685-rr-o was going to be sold; but 
the difficulty arose by reason of the fact 
ghat the Collector gave a list of 38 villages 
as constituting the residuary share; but 


omitted from the list the eight annas 


share of the plaintiff in Sao Khurd, and 
his five annas nine pies (out of eight annas) 
share in Khaira Khurd. The plaintiff 
appealed to the Commissioner out of time, 
and his appeal was, on that ground rejected 
by the Commissioner. The case was 
argued before the Full Bench on the 
footing that there was no appeal by the 
plaintiff tothe Commissioner. The 
questions which were debated before the 
Full Bench were first, what was it that 
was actually put up for sale and in 
fact sold by the Collector; and secondly, 
if, what was sold was, not the residuary 
Share as such, but the different villages 
which made up the residuary share, 
whether, having regard to the fact that 
the plaintiff's entire share in one village 
and portion of his sharein another village 
were not included in the list, there was 
any jurisdiction in the Collector to split 
up the unit in arrear, as, in effect, he 
must have done,and to offer for sale 
something less than that unit. The first 
question turned upon the construction of 
the sale Notification, The learned 
Judges constituting tbe majority thorght 
that there were two descriptions by 
which the estate was sold, first a general 
description, the description of the estate 
as a residuary estate, and szcondly a 
description by the enumeration of the 
subject-matter to be conveyed, and they 
came to the conclusion that the latter 


description should prevail over the 
former, especially as the list of the 
mouzas contained in the notification 
was perfectly self-contained and clear, 


and the term, “#jmal, used in the sale 
Notification wasa relative term and was 
not a complete snd a distinct descrip 
tion of a subject. They considered that 
the subject-matter described by the term, 
*3mal,'was uncertain whereas thes vbject- 
metter described by the list of villages 
was definite and certain, end that, as 
the certain must prevail over the uncer- 
tain, the description of the subject-matter 
by the list of villages should be regarded 
as the leading description. 

I am doubtful whether we are at 
liberty to apply cases of the English 
Courts on the construction of Wills 
and deeds to the construction of a sale 
Notification issued by the Collector under 
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statutory power, But the success of the 
whole argument must depend on whe- 
ther the subject-matter described as 
ijmal or the residuory share is so 
uncertain as is supposed by the leerned 
Judges constituting the majority in tlie 
Hull Bench case. Iam quite willing to 
conceded that the term residue ot residuary 
share is a relative term ond varies 
from time totime; for it means what is 
left efter excluding from the whole 
certain specific sheres as to which sepa- 
rate accounts have been opened. But 
I assert that it is pertectly definite and 
capable of ascertainment ət a given 
point of time, əs, for instance at the 
date of the issue of the sole Notifica- 
tion. 

If the entirety is known and ascer- 
tained, and if the separate shares are 
knowable and ascertainable as, of 
course, they are, the residue is arrived 
at by excluding from the entirety the 
specific separate sheres. Now there is 
a well-known maxim which says that 
thet which is capable of being made 
certain is certoin. How is it possible, 
then, to suggest that a residuary share 
is not just as definite and certain as 
Whiteacre or  Blackacre? I am quite 
willing to concede that unless the 
residue is described in detail, :t is im- 
possible for the intending purchasers to 
know what is being advertised for sale; 
end there is such manifest injustice in 
such a case thet provided the appro- 
priate procedure pointed out in the Act 
is edopted, the Court will subject to 
the other proviions ot the Act, set 
aside the sale. Butthe sale will be set 
aside, not betause the estate could not 
be sold as a residrary estate, but be- 
cause there is obvious prejudice to the 
interest of the defaulting proprietor, It 
is one 
share as such can under no circum- 
stances be sold; it is another and a differ- 
ent thing to say that a sale of a 
residuary share as such without specifi- 
eation of what it consists of is an irre- 
gularity and will be set aside by the 
Court, provided the pleintiff establishes 
that he has sustained substantial injury 
by reason of stich irregularity, and pro- 
vided he has followed the appropriate pro 


* 


thing to sey thet a residuary | 


cedure indicated in section 33 of the Act. 
I amof opinion that, at any given point 
of time, the residuary share is a perfectly 


definite and a certain subject and 
is capable of being-sold as a definite 


and certain subject; though doubtless a 
sale of a residuary share as such w:thout 
specification of what it consists: of is 
liable to. beset aside in the circumstances 
mentioned in section 33 of the Act. 

In regard to the other desctiption, 
namely, the description by the list of 
villages, it was confessedly inaccurate; 
and we know of no authority of the 
English Courts which allows a confessedly 
inaccurate description to be regarded as 
a leading description. In my opinion, 
the subject-matter described as ‘ 4jmal” 
was certain and definite, on the principle 
that that which is capable cf being 
rendered certain and definite is in fact 
certain and definite, whereas tne subject 
matter described by the list af the 
villages was admittedly inaccurate and 


.incorrect. That being so, the description 


of the subject-matter by the term 
‘ijmal’ should have been regarded by the 
learned Judges .as the leading description, 
especially, as the consequence of accepting 
the other description as the leading 
description was that the learned Judges 
were compelled to hold that the entire 
transaction was null and void. Cases 
ate not wanting where the Courts have’ 
had to consider which of the two 
descriptions by whick properties have 
been conveyed should be regarded as the 
leading description. These cases are not 
easy to reconcile and are hardly of any 
assistance in construing a sale Notification 
under section 6 of the Act. But, it 
the English cases are to be referred fo; 
it is necessary to point out that it is 
always the anxious endeavour of the 
Courts of Law to uphold a transaction 
rather than to disregard it as null and 
void; and that, for this reason, where the 
words used are capable of two construc- 
tions, such construction is adopted as 
tends to tiphold the deed. ''A deed shall 
never be void where the words may be 
applied to any intent to make it good.” 
I know of no cases whete a description 
has been deliberately adopted as a 
leading description, and then the transac- 
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tion evidenced by the deed has been 
wholly disregarded as null and void. 

In my opinion, the : decision of the 
Privy Council in the case of Ravaneshwar 
Prasad Singh v. Baijnath Ram Goenka 
(4) impliedly negatives the view of 
Mullick and Atkinson, JJ., in the Full 
Beuch:-case. "That was a case where an 
tjmal share was putup for sale, but the 
sale Notification distinctly stated that tke 
tjmal share could not be specified. That 
ease was much stronger from the point 
of. view of the defaulting proprietor than 
the case before the Full Bench; and, if 
the point was tightly decided by the 
Full Bench, the Privy Council should 
have held that the sale was a nullity and 
that it did not operate to convey tke 
residuary share to the auction-purchaser. 
But that was not the view of the Jud cial 
Committee. ‘Their “Lordships 
set aside the sale, but only on tke 
ground that the requirements of the 
law tad rot been complied with and 
that the plaintiffs, by reason of ‘the 
irregularity lad sustained -substantial 
injury, That was a case in which the 


‘plaintifis proceeded under the Act itseif 


‘and adopted the procedure indicated 
in section 33 of tke Act; and it is 
worthy of note that their Lordships 


examined the evidence to see whether 
"the plaintifis had sustained substantial 
injuty by reason of the fact of the 
. Collector putting up the  residuary 
estate for sale without any specification 
whatever, an act which they deliberately. 
Gesctibed as an ‘irregularity,’ 
In ‘my opinion, the question 
. Gofrectly decided, by Chapman, J. 
The next'questionis whether, assuming 
that the estate was sold by the descrip- 
‘tion of the shares  ''as noted in the 
reverse,” there is auy authority for the 
view that the. whole sale is a nullity, 
"because a small*area included in the 
feventüe unit was, by mistake; not 
specified in ‘the sale notification? Tf it 
be held that the subject-matter was sold, 
not as described -by the term '1jmal? 


was 


(4) .28 Ind. Cas. 699; 42-C. 8971.2 L. W. j 

I9 & W.N. 4815 17 M. L. T. 3215.21 C. L..J. d 

x3 å. L. J. 301; 28 M. L, J. 583117 Bom. 'L. R, 
gets (19015) Mi WN: 5391 42-1, Ac gg (PEG). - 


certainly 


but as described by the list of villages, 
it inust foilow that that which was not 
specified in the list was not soid and 
did not pass. But, with all respect, I 
am unable to take tke view that the 
sale, though it purported to pass the 
areas mentioned in the sale Notification, 
did not in law pass these areas. The 
conclusion of Mullick and Atkinson, JJ., 
is based on the view that the Collector 
has no jurisdiction to split up tbe unit 
in arrear aud to offer for sale some- 
thing jess than that unit. In my opinion, 
the question effects the exercise oi 
jurisdiction, and not the existence of it. 
The Collector was the only person who 
could decide what were the different 
items of properties comprised in the 
revenue unit in arrear. He did decide it, 
and, in pursuance of statutory authority 
put up for sale that unit; expressed in 
terms of bighas and culiahs in different 
villages. It is true that in deciding 
that question, he made a mistake, but if 
hedid make a mistake and if the plaintifs 
have sustained substantial injury by 
reason of that mistake, there is a 
procedure indicated in the Act of which 
they could have teken advantage for 
the removal of their grievance. In my 
opinion there is no question of want of 
jurisdiction involved in the act of the 
Collector. Š 

This is my opinion on the question 
raised by the Full Bench decision of 
this Court, But that decision is binding 
on , this Court, and, in accordance 
therewith, I must hold that the sale was 
rightly set aside by the learned Subordi- 
nate Judge. This appeal accordingly fatis 
and must be dismissed with ¢osts. 


Macpherson, J.—I agree that this appeal 
must be dismissed with costs. 

I am of the same opinion .as my 
learned colleegue and for the reasons set 
out by him that each of the two 
grounds on which the learned Subordinate 
Judge decreed the suit is wrong in law. 
But his decree cannot be Set aside by 
this Division Bench as we are bound by 
the decision of the majority of the Full 
Bench in Mahant Krishna Dayal Gir v, 
Syed Abdul Gaffury (2) in respect of the 
Second ground. 
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Personally I am of opinion thatthe 
view of Chapman, J., should have prevailed 
inthatcase, and the reasons given by 


him for his decision eppear to me 
conclusive. 
K. S. D. Appeal dismissed, 
w,C. A. 
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ALLAHABAD HIGH COURT. 

$gCcoNp Crvil APPEAL No. 458 oF 19214 
November 23, 1922. 
Present :-—-Mr. Justee Stuart. 
KALI DiN-—DEFENDANT— 
APPELLANT 
Versus 
MADHG AND OTHERS--PLAINTIFES— 

K Reo ius 
vansfer of Property Act (IV of 1982), 5. 55 
a. lrA of—Sale— Vendoy descyibing him- 
self as owner—Covenant as to title— Notice— 
Registration, effect of—Res judicata between co- 

£s, € 

Aere. a person sells property describing 
himself as owner thereof, he must be deemed 
to contract with the m ee he bas aa 
rietary title in the property anc section 
P. 2) ot the Transfer of kg rage Act will be 
applicable to the case, unless it is shown that 
the benefit of the rule has been lost to the 
purchaser by fraud, notice, walvef or express 
ot implied contract. 
Registration of a document does not necessari- 
jy amount to notice, and the question must be 
determined upon the merits in each individual 
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1074; 25 C. 
49; 28 M. L. T. 326; 3a C. L. J. 4791 13 L. Wi 
161: 2 P, L. T, 101; 48 C. r (Pi C.), followed. 


A decision will not operate as res, judicala 
between co-defendants unless itis shown that 
the interests of the co-defendants were at 
variance and there actually was a decision in 
favour of one as against the other. 


Harbans v. Ram Kumar Naik, 54 Ind. Cas. 974: 
19 A. X. J. 126; 2 U. P. L. R. (A.) 46, referred 
0. 


Appeal from a decree of the Additional 
Sub-Judge, Banda, dated the 16th of 
February 1921. 


Mr. H. K. Kaul for Dr. K. N, Katju, 
for the Appellant. 
Mr. K. R. Dang, for the Respondents. 


JUDGMENT.—The facts of the suit 
out of which this appeal arises are 
these :— 

On the 3rd of March 1884 a certain 
Gaya Din purchased a small property in 
the Hamirpur District from the Hindu 
widows Lachmin Kuer and Radha Kuer. 
On the roth February 1890 Gaya Din 
transferred that property to Bhup Singh 
and Sheo Lalfor Rs. 475. Lachmin Kuer 
died before 1905. Radha Kuer died in 
1905. In 1917 Ram Lal, claiming to be 
the heir to the property by reversion; 
instituted a suit against Gaya Din’s suc- 


.cessofs-in-interest and the successors-in- 


interest of Bhup Singh and Sheo Lal, In 
that suit it was decided that the present 
plaintiffs-respondents who are the suc- 
cessors-in-interest of Bhup Singh and Sheo 
Lal were not bona fide purchasers for 
value and the suit was determined in 
favour of Ram Lal, The plaintiffs-respond- 
ents then instituted the present suit against 
Kali Din son of Gaya Din for the return 
of the purchase-money paid to Gaya Din 
by their predecessors-in-interest. The Trial 
Court hos given them a decree which has 
been upheld by the lower Appellate Court. 
The defendants appeal here. The points 
for decision are these :— 


(1) Did the terms of the sale-deed of 
the Xgth of February 1890 entitle © the 
yendea to the protection of ` the 
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provisions of section 55 (2) Act IV of 
1682 ? 

(2) Was the suit time-barred? 

3) Is the suit barred by res judicata ? 

" Does the decree offend as being 
against propesty which is not liable? —. 

On the first point I have to look at 
the terms of the deed. Gaya Din describes 
himself therein as the owner (malik) in 
possession of the property transferred, He 
nowhere suggests that he has obtained 
his title from Hindu women. ‘The deed 
is silent on the subject. The interest 
which he professes to transfer is clearly 
full proprietary title. Under section 55 
(2) he must have been deemed to have 
eontracted with the buyers that he had full 
proprietary title in the property. Section 
53 (2) will, therefore, apply unless it be 
shown that the benefit of the rule Was 
lost to the purchasers by fraud, notice 
waiver or express or implied contract. 
Thereis no suggestion of fraud, waiver, 
or express or implied contract and the only 
suggestion, of notice is the implied notice 
contained in the registration of the deed 
of the 3rd March 1584 under which the 
two widows transferred the estate to Ca ya 
Din. Prior to 1920 it might have been 
argued with some force, in view, of the 
decisions of this Court that the mere re- 
gistration of the sale-deed by the widows 
was sufficient notice to a purchaser from 
Gaya Dinthat Gaye Din had only title 
to the property, undera transfer which 
could be avoided by subsequent rever- 
sloners unless it were shown to have been 
mada for legal necessity. But the decision 
of their Lordships of the Privy Council in 
Lilakdhart Lal v. Khedan Lal (1) which 
was delivered on the 2nd July 1920, has 
interpreted the law as to notice in ac- 
cordance with the view previously held 
by the Calcutta High Court, and has 
declared that the law as to notice in 
India in so far as registration of deeds of 
title can be considered to be implied notice 


1) 57 Ind. Cas: 465: 47 I. A. 239; 39 M. L. J. 
UE M. W. N. $91; 2 U. P. L. R. (P.C). 
130; 22 Bom. L. R. 1319; 18 A. L. J. 1974; 25 
C. W. N. 49; 28 M. L, T. 224; ga C. ti 
479; 13]. W. 161; 3 P. L: Terong 48 Qi t (P; Cy 
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does not differ materially from the law to 
notice in England. It is not laid down in 
that decision that notice can never be 
imputed from the fact that a document is. 
to be found upon the Indian register of 
deeds, It lays down that the question 
must be determined upon the merits in 
each individual case. And as I read the 
decision of the Courts below in this in- 
stance notice could not be imputed from 
the mere fact that the deed of the z3rd 
March 1884 was registered. It would be 
difficult t hold otherwise when re-collec- 
tion is had of the present backwardness of 
the inhabitants of the Hamirpur District 
and the fact that in the year 1884 they 
were in a very much less advanced condi- 
tion of mentality than they are at present. 
The question as to whether the suit is 
time-barred has not been argued in 
appeal and on the findings of the Courts 
below the suit was clearly not time- 
barred. 

With regard to the question of yes 
judicata Y agree with the Courts belowthat 
there was no ves judicata inthe matter. 
The plaintifs-respondents and the defend- 
antappellant were co-defendants in the 
previous suit but their interests were mot 
at variance and the decision in the pre- 
vious suit was in no way a decision 
between them as parties, It is mot, of 
course, impossible for a Court to arrive 
at a decision as between co-defendants 
which will operate as res judicata in sub- 
sequent porceedings, Such a decision is 
discussed in Harbans v. Ram Kumar 
Naick (2). But in that case the interests 
of the co-defendants were at variance and 
there actually was a decision in favour of 
one as against the other. 

In regard to the last point, Gaya Din 
belng dead the decree has been passed 
against such assets of Gaya Din as have 
come into the hands of the defendant. 
There is nothing objectionable in this, If 
an attempt is made to execute the decree 
against inalienable property the defendant: 
appellant will be at liberty to object to 
such execution. 


(2) 54 Ind. Cas; 9741 18. A. I. 


u. R. (A) 46 b 68 Us P; 
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I, therefore, dismiss this appeal with 
Costs which include fees on tke higher 
scale. 

Z. K. 

Appeal. dismissed, 


RANGOON HIGH COURT. 
CIVIL REVISION No,.87 oF 1922. 
September 4, 1923. 
Present:—Mr. Justice Po Han, 

‘SAN YELK—APPELLANT 

vefsus 
Tun MUNICIPAL COMMITTEE or PEGU 

— RESPONDENT, 

Burma Municipal Act | III 0f1899), s. 42 A— 
License to sell porh— Failura of licensee to produce 
stamp-paper—C ancellaiton 
suit for—Good fatth. 

‘Plaintiff was a licensee of the defendant Murici- 
pality.for slaughtering pigs: and selling pork, Hewas 
called upon by the Municipality to produce stamp 
paper for executing the license, which he failed to 
do. The*Municipality thereupon cancelled his 
license and served a notice upon him as the result 
of which he was prevented from: slaughtering pigs 
and selling pork for two days. He sued the 
Municipality fof damages ; 

Held, (1) that in the ahsenceof any bye-law ot 
other authority empowering the Municipality to 
cancel the plaintiff's license simply because he 
had committed default in producing the stamp 
paper, the action of the. Municipality amounted 
te a breach of contract:for whicn the plaintiff was 
entitled to recover damages; [p. 865, Col. x.] 

(2) that under the circumstances: of the case the 
Municipality were not protected by section 424 
of the Burma Municipal Act. [p. 865, col, 1.] 

Civil revision against a decree of the 
District Court, Pegu, in Civil Appeal 
No. 17 of 1922. 


of license—Doamages, 


Mr, Das, for the Appellant. 

Mr, Thein Maung, for the Respondent. 

JUDGMENT.—The ^ appellant-plaintiff 

sted the Municipal Committee of Pegu 
to recover damages for loss stffered by 
the plaintiff on account of the defendant's 
action which prevented plaintiff from slaugh- 
tering pigs and selling pork for twa 
days, although the plaintiff was admittedly 
the licensee and had the right to slaughter 
pigs and sell pork on those two days. 
The plaint recited several other com- 
plaints which are not necessary to be dis- 
cussed for purposes of this application, 
. The defence was that beyond withhold- 
ing the plaintifi’s permit nothing further 
was done concerning pleintif's right to 
Slaughter and sell, that fhe action taken 
by the defendants was just, lawful, and 
done.in good iaith and that section 42A 
of the Burma Municipal Act was a bar 
to the suit. 

The Township Court found that the 
defendants prevented the plaintiff from 
slaughtering pigs and selling pork for two 
days, that the defendant's action was 
illegal, that the plaintiff was entitled to 
damages,and that theamount should be 
Rs, .250. 

The District Court found that the plaint- 
iff’s suit was not maintainable being barred 
by section 42 of the Burma Municipal 
Act, The learned Judge was influenced 
by the consideration of the fact that the 
plaintiff sold pork at Rs. 1-8 per viss after 
having agreed to a condition of the license 
ot lease that the price must not exceed 
Rs, I-4 per viss. He argtied that when 
the Municipality tried to stop the plaint- 
iff from doing so it cannot be said that 
the Municipality acted maliciously and 
not in good faith. It was further found 
that section 39o0f the Burma Municipal 
Act required the contrect tobe in writing 
and the defendant must have had that 
section in view when the plaintiff was 
called upon to furnish the stamp paper, | 

In the application for revision it ig 
urged that the District Court acted il 
legally and with material irregularity in 
applying its mind to the question of the 
price of pork inasmuch as the sole reason 
fot stopping the slaughter and sale was 
non-production of stamp paper and um 
connected with the price of pork. 
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I agree with this contention becattse 
Maung Tun Aung who represented the 
Municipality at the trial admitted the sole 
reason t2 beso. In considering the opera- 
tion of section 42A of the Act- I do not 
think the question of th. price of pork 
_is relevant. The relevant matters are 
that the Muncipaliry- called upon the 
pla'nti£ to produce stamp paper to execute 
the lease or license, that the plaintiff did not 
take any notice of it; 1isreásoa being that 

2 sad already acquired the right of the 
lizense or lease fo ir or five moths betore 
thit. The Municipality then issted notice 
to him which had th: e:cct of prevent- 
iag hinfrom slaughtering pigs or seliirg 
pərk for iwo days. The sole reason for 
issuing thit uotice was the pluintift’s 
failure to furnish stamp paper. 

Th: paint { was admittedi, the licensee. 
No -bye-law or other authority can be 
shown wh'ch empowers the defendant 
Min'cipel Committee to cancel the license 
simply because the licensee commits de- 
fauit in producing stamp paper, or to 
issue a notice to the licensee the effect 
o. which was stopping the exercise of his 
right tor two days. 

The de endant's action in preventing 
the plaintiff from slaughtering p'gs or 
selling pork for two d:ys emounted toa 
bréicho! coitract and th» planti? was 
enti led to cl in damages. It cannot be 
said thit the d.fend.nt acted Jaw.uly 
or wth du: care ad cution when n? 
au'hority can be shown to th» e./ectth.t 
for no3 pro.uction of stamp peper the 
plini can be prevented {rom :1l.ugh*cr- 
inr pits Oi selling purk. S.cticn 42 A 
of the Act does i0: protect th. defend 
amt in these circu.nstances. Le suit is 
miin a'n.ble. 

_ With reference fo the amount of d mages 
it is for the plainti! to proveit str.ctly. 
Heis cleirly emild to two days pre- 
mium and rent. Accord ng to hs own 
fi ure the amount works vutto Rs. 35 6, 
His claim forlojs of pr fits is reigo.al le. 
His fiiure works out to Rs, 13-60, To 
get the resoiution set aside ke had to get 
professioaa] assistance from a lawyer. This 
was not uireasonible but what beactually 
Speat is no criterion. As between party 
ani party Rs. 34 appears sufficient and 
reasonable cost, There is no proper proof 
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of the cost of his establishment, Nor is 
it clear if any  eXpendi'üre on this 
head can properly be considered as loss 
caused to him by the delendant's action. 
There is no proof that he suffered in 
reputat oa, and it is difficult to see how 
any question of injury to his reputation 
cau beattributed to defendant's breach 
of contract. 

The plaintf 
Rs. 832-12 
contract, 

The decrees of the lower Courts are set 
aside there wll be a decree in plaint ff's 
favour for Rs, 82-12 with costs through- 
out, 


is entitled to recovet 
as damages for breach of 


Appeal allowed, 


Z. E, 


PATNA HIGH COURT. 

Civit REVISI N No. 185 OF 1922. 
November 13, 192:, 
Preseui:—Justice S'r Jom Bucknil, Kr, 
PARSO «IM DAS—PETITIONER 
YENG 
rira JANGLI SAO AND ANOTHER — 
O»»Ostfz PARTY. 

Provincial Small Cause Courts Act (IX of 1887), 
s. 25—E dd ue no eca ud wd. satisf vdorily— High 
Court, power of, to in.erfero in revision, 

W aeze, on tae tace oi a decision ot aSma'l Cause 
Court Judge, i: appears that tne eviicncee of a 
party has not b «n saiijaciori.y excnüned, for 
iistincs, wh.reth. Judge iniis:ummary ot the 
evidence staces that the party hud «xamined only 
on: witness wue:eas, a. a matt.r of act, another 
witaess was also examiued whose evidence makes 
tne posi-ioan of tae purty iafinit lye stiouger, the 
Hist Court whould ex rese ics powers of inter- 
ference in revision. [p. 806, col. 2.] 

Mr, Kawin Sihai for Mr. Sund v Lal, 
for ta: P.-titi-nz.. 

Mr. Bima Charan 
O»»oiite Party, 

JUDA3MAEJP.—Tais is an application 
mide under the provisions cf section 25 of 
the Snill Cause Courts Act, The matter 
isa Vary trif n; on: but thecireumstances 
are perhaps somewhat unusual; - and 


Sinha, for the 


* 
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although it is with very great reluctance 
that tnis Court interferes with the find- 
ings of a Small Caus- Court yet there are 
occasioas, and this may be one, when it 
seems to be that one should go so. 

The circünistances are extremely simple. 
The plaintiff claims some money for goods 
sold and delivered. ‘The articles sold were 
cloth, The plaintiff says that the defend- 


-ant has signed an account-rendered state- 


ment in a bakt and he produced this 
bahi himself purporting to have been sign- 
ed by the detendint in the manner indicat- 
ed showing a balance in his (the plaintill’s) 
favour of between three and four hundred 
rupees. Tue defendant, however, denies 
his signature in this bahi and seems to 
have baen able to satisfy the Judze to 
that effect by showing to the Judge 
certain signatures wnich are admitted to 
be his own and that the siznature on the 
bahi was uulike these gentline signatures 
of his own; and thus persuaded the Judge 


.to come to the conclusion which he did 


that the plaintii had not succeeded in 
proving his case satisfactorily. But in 
his decision it certainly would appear thet. 
the Small Cause Court’s Judge had acci- 
dentally, pethaps, omitted to consider the 
evidence which was adduced by the 
plaintii in support ot his allegation that 
the defendant had in-fact put his hand 
on an account rendered showing the 


"bilance, which I have already mentioned, in 


his favour. The plaintiff, accotding to the 
record, examined two witnesses. ‘The 
first of these was quite clear as to 
the position; he says definitely that 
tae defendant, about tnree years ago, had 
Signed this bahi in his (the witness’) own 
p.esence. In this way tue evidence of the 
Piaintul was strongly cotrroborat.d. Now 
the Small Cause Court's Judge in his 
summary of the evidence states that the 
plaintif examined one witness Only who 
hid said that the de,endant had signed 
the acknowledgment. Apparenly the Sinall 
Cuuse Court's Judge must uaye overlooked 
the fact tiat in audition 1o the w.iness, the 
gist of waose testimony I have already 
given, there wus another witness, wh? 
also diposed that’ the detendant in fact 
signed the baht, It would seem from the 
fact that the Small Cause Court’s Judge 
merely states that the plaintiff had called 
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but one witness who simply said that the 
defendanthad signed the bahi in question 
that he was tefetnng to the second wiin ss 
and had by mistake overlooked the tact 
that there was a far mote important 
witness Who had been called cn behali 
of the pla:ntiff 21d who had statca defi- 
nitely that the bahi had been signed Ly 
the defendant arid ip his (tLet witrcss’) 
own presence. The position, thereicre, cf 
the plaintill was infinitely stronger than 
would appear {iom the expressions which 
are used in Small Cavse (Court's Judge 
decision, I think that on theface of the 
decision, tLe eviderce ot the plaintiff hes 
not been sufficiently considered. I shovld 
be loth to come to any ccnciusion upon 
the matter myself. I think this is an 
instancein which it is necessary that the 
powersof this Court should be exerciscd 
and that the case should go back for re- 
heating preferably not before the sane 
Small Cause Court's Judge wlio tas already 
dealt with the matter, The costs will 
abide the event, 

Case sent back. 

Nok, = 


RANGOON HIGH COURT. 
CIVIL, REVISION NO. IX OF 1923. 
September 7, 1923. 

. Present:—Mr. Justice Po Ean, 
Sheik ABDULLA-——APPELLANT 


versus 
M. V. R. S. FIRM AND ANOTHER 
RESPONDENTS. 
Arbitvation—Ieference to „five arbitrators— 


Majority award binding—Two arbitrators ailing 
io act— Award by remainder, wheiher valid —Limita- 
tion Act (I X of 1602), Sch. I, Art. 158—Objecitons 
to award-— Limitation, operation of. ; 

Tre parties to a casereferred their dispute to the 
arbitraticn o. five arbitrators an. grea to abide 
by the award of the majorityof them, Two ot 
the arbitrators did xot take part in the arbitration 
proceedings and the remaining tlree made an award 
and filed it in Court; * 

Held, (1) that the intention of the parlies was 
ihat all the five arbitrators should take part in the 
arbitration znd should there be any difference of 
opinion among item the opinion ot the majority 
should preveil, and that they did not intend that 


A * 
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if only a majority oi the arbitrators acted and 
made au award the award would be binding; 
[p. 867, col. x.] 

(2j that, therefore, the award was invalid and 

was not bindiugon the pariies, [p. 859, col. 1.] 
^ Guruthappavy. Narasingappa, 7 M. 174; 2 Ind. 
Dec. N.S.) 707, Thammiraju v. Bapiraju, 12 M, 113; 
4 Ind. Dec. (N.S) 428, Ram Narain Roy v. Baij 
Nath Malla, 29 C. 36, relied on. 

Under Article 158 of Schedule I to the Limitation 
Act, tims: for fiiing objections toan award runs 
from the date of fling the award in Court and 
notice of such filing being given to the partics. 
[p. 867, col, 2; p. 868, col. 1.] 

Civil revision against an order of the 
District Court, Toungco, in Civil. Regular 


No, Ir of 1927. 


JUDGMENT.—The app:llant was first 
defendint in the lower Court, the second 
Iespondent was the second defendant ani 
th» firsl respondent was plaintiff, Pending 
their suit they madea joint application 
t» refer their dispute to the arbitration of 
five arbitrators and they agreed to abide 
by the award of the majority of them. 
‘Pas Court re'erred the matter to the five 
arb trators nomed in the joint applica- 
tion. 

Two out of those five did not take part 
in the arvitration proceedings. The re- 
mining thra»erbitrators madethe award 
and filed it in Court, Th: appellant filed 
objections one of which was thit the award 
wis invalid because two of the arbitrators 
did not act. ; 

The lower Court found aga'nst the pre- 
sent applicant who made this application 
to revise the order of the lower Court. 


The main pointurged on applicant's be- 
halfis that the award was invalidas two 


of the arbitrators did not act at all, By 
theirjoint application the parties agreed 
thit the award.of the "majority of the 


atbitratots wasto prevail after nominating 
five arbitrators. The intention of the par- 
ties, it appears to ma, was that all the 
five arbitrators were to take part in the 
arbitrationand should ther. be any differ- 
ence of opinion ‘among themthe opinion 
of the majority was to prevail. I do not 
think that they ever meant that if at 
least three out of the arbitrators acted 
they wold be satisfied. In this view of 
the reference each party was entitled to 
hive the benefit of the opinion and deci- 
sion ofall the five arbitrators and not 
only some of them. From the fact that 
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the three arbitrators who actually madethe 
award happened to lold the same opinion 
it cannot be assumed that even if the other 
two had acted the opinion of the former 
three would not have been affected. It is 
not impossible thata discussionamorg all 
the five might have produced a different 
award, The cases of Thammirajuv. Bapi- 
raju (1) and Ram Narain Roy v. Bai Nath 
Malla (2) lay down tLat when one or more 
of the arbitrators did not act and the 
test only made the award there was mis- 
conduct onthe part of the arbitrators and 
the award wasinvalid. There wis no pro- 
vision in the reierence in those two cases 
that the award of the majority should pre- 
vail. In Gurupathappav. Narasingappa (3) 
it was held that where the parties agreed 
to referasuit to arbitration Lut provision 
was made that a decision by the majority 
of the arbitrators should be binding and 
two of the arbitrators withdrcw, the deci- 
sion by the majority was invald., The. 
body of the judgment in that ruling on 
page 175 specially mentions that “there 
was no provision in the order of reference 
that the decision should be witha majority, 
either including the ultara panchayaitar 
or not including." | 

In the present case the first paragraph of 
the joint application stated that the parties 
agreed to havethe five arbitrators named in 
the application and they prayed that the 
matter might be referred to the arbitratcrs 
named tobe decided by them andmot by 
a majority of them, The use of the 
phrases '' the award ofthe majority will 
prevail" and ‘‘willabide by the award of 
the majority" docs not appear to mean 
that the patties would be satisfied if the 
majority of the five arbitrators acted. I 
think the app'icant meant that if the 
arbitrators should not Le unanimous the 
opinion of the majority was to prevail. 

Therefore, as two out of the five arbitra- 
tors did not act the award made by the 
other three only wasinvalid. The learned 
Counsel for the respondent raised the 
question of limitation on the ground, that 
n> application was filed by the applicant 
to set aside the award in the lower Court 
within ten days of the filing of tlhe award 


(1) 12 M. 113; 4 Ind. Dec.-(N.8.) 428, 
(2) 29 C. 36. 
(3) 7 M. 174; 2 Ind, Dec, (N. 8.) 707, 
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in Court, Under Art. 158, Limitation 
Ast, tme runsírom the date of filing the 
awur I Cou’ nd notice of such filing 
given to the parties. In this caseitis not 
at allelear wh.th.r the app'icant was given 
or Teceiyzdnotice of the firing of the award 

elore the 6'h September when the Court 
calledfor appii:ition, if any, to set asice 
the award. It seems c:ear that the app'icant 
cannot be considered to have received any 
such notice nor canany such notice be 
cous'defed to have been given him until 
th: gh Septemb:r. He fied his objections 
On the rsthSep'ember. This amounts to 
filiny a1appiicaton to set aside the 
award within time. 

Th» appeal i; at'owod. he order of 
th:'ow?r Court accepting theawatdand the 
d;cres thereon are set as d-e, 

Tas ei: is re nau ded to the hwer Court 
to be disp?sed of according to law. 

Tae respondents wil pay costsof 
application, 


D. E, 


this 


Revision allowed. 


CALCUITA HIGH COURT. 
ORDINARY ORIGINAL CIVI, JURIS- 
DICTION. 

April 19, 1923, 

Present t-—-Mr, Jusic: Greaves, 
GLADSLONE WYLLIE & Co. 
2YSUS 
JOOSUB PEER MA iOMZD & Co. 

A rbitr ion Act (I X of 1895), s. 15—Civil Pro- 
cedure Code (Ast V of 19903, O. XX I, r. 16— 
A signans u of awwd—Exsculion —Procsdure. 

laasmi-h a; under seetion 15 of the Arbitration 
Act,an ward when filed i: enforceable as a decree, 
a'l the provisions of the Code of Civil Procedure 
ap li:able to the execution of decrees, apply to an 
awiclsofil:d. [p 869, col z] 

Where a personil waose favour an award has 
bezn made assigüsic to a tuird person, such atsignee 
is eatit i: under r, 1600 XXLlofthe Civil Pro- 
ceig 2 Cole, to execate the award against the 
peson a saiast whom i: was mide. [p. 809, col, 2.] 

Ms AN, Chiuihuri, for tae Asi nee. 

Mr. A. K. Roy, for Messrs, Joosub Peer 
Mahomed & Co. 


JUDGMENT.—This is an application by 
the assignees of an awardíor the execution 
of the award, The award was nace in 
favour of Messrs. Gladstone Wyllie & Co. 
It was duly fied ard was, therefore, 
capable of execution as a decree under the 
provisions of section I5 of ihe ‘Indien 
Arbitration Act, In executen thereof 
Messrs, Gladstone Wyllie & Co, «ttached 
certain properties of Messrs. Joosub Peer 
Mahomed & Co. 

The attachment was tltimately with- 
drawn upon certain terms which ate set 
out in the copy of a letter addressed by 
Messrs, Gladstone Wy llie & Co, to Messrs. 
Joosub Peer Mihomed, By these terms 
th: amount of the award was payable in 
ceftain sums therein mentiond ard, in 
def.ult of any instalment not be'ng paid, 
Messrs. Gladstone Wyllie & Co. reserved to 
themselves the right to proceed with the 
execution proceedings for the balarce of 
the tull amount due under the award. 
Certain payments were made in pursuance 
of this arrangement and ultimatdy, I 
think sometime ig January or February 
of this year, the award was assigned by 
Messrs, Gladstone Wyllie & Co, to the pre- 
sent applicants who now seek to enforce 
it for the balance of the whole amount of 
the awatd. 

Three points are raised on behalf of 
Messrs. Joosub Peer Mahomed & Co. 
First, it is said that the assiznnient is not 
pored. Secondly, it is said that the 
arrangement is not correctly set forth, 
and tirdlv, certain points arising on the 
Civil Procedure Cede are reled ou a8 
reasons why the order sought should not 
be made. | 

So tar as the first point, is concerned it 
seems to me that npon the evidence before 
me the assignment ts amply proved and, 
s9 far as the second point is concerned, 
Iam satisfid that the arians ement put 
forward by the present appl.can‘s is 1n 
fact the arrangement fhat was anived 
at between Messrs. Gladstone Wyllie & Co. 
and Messrs. joosub Peer Mahumed 2s 
terms u:0n whch the attachn ent sl ould 
bs withdrawn. The third peint remoins. 
What ‘s said ıs this that the provisions 
of O. XXI. r. 16, are not applicable ina 
matter of this nature inasmuch as this 1s 
not the Court which can be said to have 


* < 
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passed the decree, and reliance is 


: placed upon the case of Tribkuwandas 
Kaliandas Gajjar v. Jibomd ard Lallubhat 
(1), where tbe learned Ch’ ef 
Justice of Bombay refused to grent 
a stay under O. XXT, r. 29, in respect of 
the execution of an award filed in Court, 
on the gfotind that the applicant was not 
the Lo'der of a decree of Court and was, 
therefore, not entitled to a stay tnder the 
provisions of O. XXI, r. 29. Réliance 
was futher plz ced ona passage in Ba fno ih 
v. Ahmed Musaji (2), where Sir Lawrence 
Jenkins states that when an award is filed 
the resultis not that there is stt in which 
a decree has been passed but thatthere is 
an award which shall be enforceable as 
thoughit wetea decree, And lastly. reliarce 
was placed on tFe case of E. D. Susconv, 
Ramduit Ramkissen Das (3), wherethe pre- 
sent Lord Chanc-llor, in delive-ing the 
opinion of the ;rdci,l Committee, statcd 
that secton 15 of tke Arb'trajion Act 
does not enact that the award when filed 
is to be deemed to be a decree of the 

Court but only that it is to be cn'orce- 
able as if it were ‘a decree, | 

As against this,T was referred to the 
provsions of O: XXI, r. 5o, sub-section 2 
of the Civil Procedure Code and toa 
decision in Purusottum Das Narain Das 
v; Louis Dreyfus & Co. (4), where the 

earned Judge refused to accede to the 
argument thit he could not go into the 
matters to which O. XXI, r. 5o, sub-clause 

2 reletes on the ground that the award 
when filed was not a decree for the pur- 

. pose of that sub-section, and I was íur- 

ther referred fo a decision in Chambers 
by myself in which I apparertly arrived 
at the same oonclus' on, 

On behil! of Messrs. Joosub Peer 
Mahomed & Co.,itis said that althcuch the 
decision uader @. XXI, r, 5o, sub-clause 2, 
may be cofrect, it does not cover a case 
arising under O. XXI, r. 16, which does 
not .relate to actual proceedings for 


(1) SInd. Cas. 179; 35 B. 166 at p. : ia 
Bom L.R.860. ^" pe mere ee 
(2) 18 Ind. Cas. 978; 40 C. 219 at p.230; 17 C. 
Oh Idus cack A on 
3) 70 Ind. Cas. 777: 50 C. 3: 37 C L.J. 
M. L J. 758;27 C W. N. 650; (19:3) M. id 
18 L. W. 537; (1922) A.I. R, (P. C.) 374. 
(4) 56 Ind. Cas. 325; 47 C. 29. 


336; 44 
N. 372; 
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enforcement of a decree as do the provi 
sions of O. XXI. r. so, g b«lawe2. Tem 
afraid I caniot assent to this ar umert. 
I think thet when under the  provis'ons 
of the Ind'an Arbitration Act (scction 18) 
the Legislature piov did !lat an award 
on being filed was enforceable as if it 
were a decree cof the Ccurt, it intenced 
that all the provisiors of tbe Code cf 
Civil Procedure cpplcable to the execu- 
ton of decrees skcu'd apply to an award 
co filed, and if it is necessary to- say 
which is the Coutt which passed the 
decree within the meaning of O, XXI, 7, 
16, I think that for purposes of execution 
after the award is fikd and is capable of 
execution as a decree this Court must be 
deemed to be the Court which passed the 
decree for the putpeses of these scct ors 
in the Civil Procedure Code. 

The resultis that the «hjectiors r sed 
on bebal o! Jowth Peer Malen ec & Co, 
in my «p nen falerd ) mist m ke the 
order thit is sou: ht... Lecta warrant iste, 
The applicant is entitled fo the cest: of 
this applica'icn. J stay e>¢cuficn :c1a 
weck, Ji Joosth Peer Mol: med & C. 
pay inthe amunt of thi awardly then, 
there will te lberty to the errlcants to 
withdraw same on fiv ng security. 

l Applicatiçn allowed, 

W.C. A, 


LAHORE HIGH COURT. 

Civi, Mi:cELLANEOUS NO. 522 Or 1022, 
June I, 1923. 
Presents—Mr. Justice Harrison ard 
Mr. Justice Zafar Ali. 

NEKI AND OTHERS—PLAINTIFFS— 
PETITIONERS 
VETSHS 
CHHAJJU RAM AND ANOTHER 
DRFENDANTS—- RESPONDENTS. 

Ciuil Procedure Code (Aci V cf 1908), s. 109 — 
Application fov leave to appeclto Kis Majesty in 
Council—Rev ew of judgm.nt— Jvdgmext on rzi. w 
set aside—Original judgment restoied— Application 
for leave, whether cgn be continued. . 


&o 
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An application forleave to appeal to the Piivy 
Councilagaiust ajudgment of the High Court was 
presented within time. On the same date an 
application for review of judgment was filed. The 
latter application was accepted and an order was 
passed on the former application that as the 
application for review had been accepted there was 
no necessity to go on with the application. 
Hventually the judgment passed on review was 
set aside by the Privy Council pn the ground that 
it was passed without jurisdiction, and the pre- 
vious judgment was restored. It wes then sought 
to obtain a certificate on the basis of the application 
for leave to appeal to His Majesty in Council : 

Held, that the order passe d on the application did 
not amountto a dismissal and that the application 
had remained suspended, and that the original 
judgment having been frestorcd the application 
could be proceeded with. ; 


Petition in continuation of the petition 
(Civil Miscellaneous No. 248 of 1918 for 
leave to appeal to His Majesty’s Privy 
Council from the judgment and decree of 
Mr. Justice Scott-Smith and Mr. Justice 
Lesie Jones passed in Civil Appeal 
No. 2789 of 1974) praying that the said 
application may be heard and disposed of 
as jf no review had been accepted and 
that the decree of this Hon’ble Court 

. dated the 3rd November 1017 may te 
permitted to be appealed from to the 
Privy Council, 


Pandit Sheo Narain, R. B., and Mr. 
Manohar Lal, for the Petitioners, ; 
Bakhshi Tek Chand and Dr, G. C. 


Narang, for the Respondents. 

ORDER.—This is an application asking 
for orders to be passed On a petition for 
leave to appeal to the Privy Council 
from a dectee dated the 3rd of November 
1917. 

nthe facts, are that on that date an 
appeal was accepted ard the suit as 
instituted was dismissed by the order of 
a Division Bench. An application for 
leave to appeal to the Privy Courcil was 
duly presented wthin-time and on the 
same day an application for review was 


made. This litter application was accept- . 


ed and eventually the original order passed 
on the 3rd of November 1917 was revers- 
ed and the suit was decreed in full, 
Trom this order passed in review an 
appeal was presented to the Privy Council 
urgiag that tha review was not competent 
and further that on the merits the original 
order passed by the Division Bench on 
„3rd November 1917 was cerrect, On the 


aM 
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27th February 1922 their Lordshirs of the 
Privy Council held that the review was 
not competent, that r, 1 of O. XLVII had 
been misunderstcod and that, tkerefcre, 
the irdgmernts given by the two Division 
Benches were to be set aside and that of 
the Bench of the Chief Court which passed 
the order of the 3rd November 1919 was 
to be restored “‘so thatthe suit will stand 
dismissed.’ ‘ 

Counsel for the respondents contends 
that this finding or rather the order in 
Council which followed upon it embodies 
the original decree passed onthe 3rd of 
November 1917 and, therefore, there can 
now be no question of appealing to the 
Privy Council. He also contendsíhat in 
spte ofthe fact that their Lordships set 
aside the whole of the proceedings in re- 
view and thereby restored the original order 
passcd by the first Bench, it would have 
keen competent to the prescnt appellants 
appearing as responderts 1o ask for an 
order on the merits reversing (lat decree 
and upholding the order passed on review 
and this in spite of the fect that there 
was no appeal before their Lordships from 
this first decision. 


With this view we cannot agree. The 
order of the Privy Council merely dealt 
with the competency of the review appt- 
cation and the legality of theo tders passed. 
Once it had been held that the review 
proceedings were bed fhe clock was merely 
put back and the position as explained in 
their Lordships’ order was that the origira1 
judgment was restored and the suit stocd. 
dismissed. From that judgment or rather 
from the decree which follcwed upon it 
the present petitioner wished to present 
an appeal, His application was presented 
within time. We do not agree with the 


contention that the order of tle 22nd 


July 10918 stating that “the application for 
review has bcen accepted, and there is no 
necessity to ro on with the application’’ 
is tantamount to an order of dismissal, and 
we find that this application is still alive 
and has merely been in a state of suspend- 
ed aniration durng ths lorg period. It 
is not contended that the petitioners lad 
not fulfilled the necessary cordtions and 
were not entitled 10 the certifcate which 
they sought, 
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We, therefore, accept the application 
aud direct that the certificate be granted. 
The costs of the petitioner at this hearing 
will be paid by the respondents, Counsel's 
fee Rs. 120. : 

Applicwton accepted. 

2. K, 


ALLAHABAD HIGH COURT. 
EXECUTION FIRST APPEAL, NO, 262. 
OF 1922. 
May I, 1923. 
Presznj: —Mr, Justice Walsh and 
. Mr. Justice Kanhaiya Ial. 
MAHAMMAD HADI—JupGmMENT-DEBTOR 
— APPELLANT 
VEYSUS 

DEBI PRASAD AND OTHERS—DECREX- 

l HOLDERS—-RESPONDENTS. 

Limitation Act (IX of 1908), s. 15, Sch. I, 
Art, 182-~Execuiion of decree—Stay of execution 
— Proceeding struck off—-Right to revive proceeding 
— Limitation. - 

Where execution of a decree is stayed at the 
instance of a stranger anj a pending execution 
proceediug is consequently struck off, the right 
ofthe decree-holder to continue the proceeding 
struck off is revived from the date on which the 
slay orjeris cancelled or becomes inoperative. 


Qamar-ud-din v. Jawahir Lal, 27 A. 334; 32 I. 
A. :02:2 A. L. J. 397; 1t C. L. J. 381; 9C. W. N. 
601, 15M.L. J 258; 7 Bom. In R. 433; 8 Sar, 
P. C. J. 8:0 (P. C), relied on. < 

Execution first appeal against the 
decision of the Sab-Judge, Jauupur, dated 
the roth- February 1923. 

Mr. S. A. Haider, for the Appellant, 

Mr. K. N. Katju, for the Respondents, 

JUDGMENT.—There is no force in this 
appeal. On the 2gth of January 1907 
a decree wasublained under seclioa go of 
Act IV of 1882. The applicationfor exe- 


- ution, with which we are at present con- 


cerned, wasmade on the rsth of April 
. X912, for the atiachment and sale of cer- 
tain property. An attachment [fo'lowed 
bu! beforethe property could be sold the 
Court executing the decree found upon 
en quiry thatthe description of the property 
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attached did not tally with the description 
given in certain Revenue Records, ‘The 
decree-holder was called upon to explain 
the discrepancy but he did not turn up, 
Hisapplication was,therefore, dismisscd ior 
default on tbe25th of July 1913. On the 
gih of August 1913 a fresh application 
was madefor execution.with a request that 
the previous execution pioceedings should 
be sent for and the sale of the property 
attached proceeded with, On the 1gth of 
September 1913 another application was 
hled by the decree-holder asking that the 
ordet of the 25th of July 1913, should be 
formally set aside under O. IX, r. 4 
of the Code of Civil Procedure and the 
prev.ous execution proceedings restored to 
the fle. An order followed restoring the 
case to the file and the execution was pro- 
ceeded with, with the result that some pro- 
perty was sold and a portion of the de- 
creta] money was realised. Meanwhile a 
suit was brought by a lady, named, Musam- 
mt Mohani Bibi, claiming title to certain 
other property which bad been attacked 
and proclaimed for sale. At the instance 
of the lady the executicn of the decree in 
question was stayed and the sale was post- 
poned, pending the determination of her 
suit, On the 23rd of May 10174 the execu- 
tion proceedings  wsre struck cff, In 
March 1919, the cuit of the lady wes ds- 
missed and theembargo-onthe execution 
of the decree andthe sale of the property, 
which formed the subject-matter of dispute 
in that suit, was removed, The present 
application for execution was filed soon 
afterwards-on the 28th of January 1919; 
and has been held by the Court keow to 
be within time, . 


It is argued on behalf of the judgment- 
debtors that the application of the 19th of 
September 1913 ought to be left out of. 
account, becettse O., XI, r. 4 of the 
Code of Civil Procedure wes inapplicable to 
an execution proceeding, But the order 
which was passed on that application was 
an order binding on the parties, and it is 
now n2 longer open to the judgment- debtors 
against whom that ordcr was passed pre- 
sum? bly after notice, to question the vali- 
dity of that order, In pursuance of that 
order the previous execution proceeding 
which had been struck off for default was 
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revived, and various steps were taken by 
the decree-holder to obtain satisfaction of 
his decree tilia stay order was obtained 
by Musammat Mohani Biliin the suit, 
to which a refererce his already been 
made. From the d teo: the remove! of 
the embargoby the sid order the right of 
ihe decree hol er to continue the previous 
execution proceeding which was struckoft, 
On tte 23rd of M.y 1914, revived ard onthe 
analcgy ot the decision in Q.imar-ud din v. 
Jaw. lir Lal (1) the present appiicationior 
execution has been Ty.tls hed to te sot 
barred by time. We dismiss the appeal 
accordingly with costs includirgly fees in 
this Court on the higl,er scale. 

Appeal dismissed. 


Zz K, 

1) 27 A. 3345 32 I. A 102;2 A. L. J. 397; I 
ev 1 a8r9 C W. N.605 15 M. L. J. 258; 7 
Bom. I. R. 433; 8 Sar, P. C. J. Bro (P. C). 


LAHORE HIGH COURT. 
SECOND CIVIL, APPEAL No. 20IO OF 1919. 
. Apiil 3, 1923. 
Prosent:—Ma. Justice Broadway and 
Mr. Justice Mot: Sagar. 
[BALAK RAM—PLAINTIFF— 
—APPEILANT 
versus < 
MUHAMMAD SAID—DEFENDANT— 
RESPONDENT, 
Evidence Act (I of 17+), s$. 45, 47— Hand- 
writing, comparison of— Appeal, second— Finding 
of fact based on comparison of handwiiling, legal- 


siv of. : 
Comparison of signatures is one of ihe moces 
of proving handwriting and although, whit re: 


there is no otherevidence ccrrotorative of such 
comparison, such proof would be regarded as 
hazardous and inconclusiv., it cannot le 
y garded as an error in law to base a condu- 
sion on such proof alone, and a Court of second 
&ppeal would have no power to sct aside a find- 
ing based on such comparison. (p. 873, col. 1.] 
Pasupuletli Venkamma vw. Shaik Hamid, 14 
Ini.CuS, 741; 11 M. L. T. 421, relic on. 
- Sseond appe: irom a  aeciee of the 


. District Judge, Shahprr, dated the 26th 
May” 1919. 
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Bakhshi Tek Chand and Lala Fakir Chand, 
for the Appeliant. 

Messrs. Abdul Aziz and Mul Chand, 
for the Respcndent, 


JUDGMENT.—On the roth of August 
19:7 the deferdant, Muhamned Said 
executed a deed ot mortgage for Rs,2,2(0 
in favour of one Sukh Dial, fatker of 
th. present pl:intiff, Balak Ram. Jt was 
stipuatei that no interest would Lereid 
tor the first vear but that after the 
expiry of that period if redempticn was 
not effected the defendant would be iiable 
to pay interest end compotnd interest at 
the rate of 12 per cent. per annum, Sukh 
Dial died in October xgio and the 
plain tiff, alleging himself to be the adopt- 
ed son of the deceas d, brought this suit 
for the recovery of Rs. 3,€62-1-3 on the 
foot of this mortgage alter givrg credit 
tothe defendant for Rs. x;1co alleged to 
have been realised before the institution 
of the suit, The defendant admitted the 
execution cf the mcrtgage, but denied the 
right of the plaintiff to maintain the 
suit, and contended that the latter was not 
the edopted son of the deceased. He 
further pletded that the mortrage-debt 
had been discharged in full, The follow. 
ing issues weteframed.— 

(x) Wes painti the adopted son of 
Sukh Dial deceased ? 

(2) Did defencant pay off the mortgage 
debt in full ? 

(3) What amount ‘of principal and in- 
terest was due to p'aintiff ? 

The Tria] Court found in favour of the 
plaintiff on ell these issues, and passeda 
decree in his favour for Rs. 3,712-15-0 
which was the amount found due {rem the 
defendant on the date the suit was decreed. 
Against this decree an appeal was pre- 
ferred by the defendant to the District 
Judge who upheld tke finding of tke Trial 
Court on the questior? of the piaintf’s 
adoption by Sukh D'al, but came to a 
contrary finding on Issue No. 2 relating to 
the discharge of thé  morteege-delt in 
question. The receipts yredtced by the 
defend:stinrproof ot th. dscharge of the 
mort aye-debt were found io be gentine, 
and the tesult of this findng was tlat 
the plaintiffs suit was dismissed in its 
entirety. 
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The plaintiff has now come up in second 
appeal to this Court and it has Leen 
contended that alth.ugh a decision on the 
question .of the genu xenesscí the rccei] ts 
isa decison oa a quest on of fact, never- 
the'essit can be esamiaed in second appeal 
ingsmuch as relance has been placed 
on evidence that is inadmissible, It 
appears that the defendant produced 
five receipts (D-r to D-5) in support 
o. the various payments alleged to 
have been made by him to the p'aint- 
iff. Some of these receipísare alleged to 
be inthe handwriting of Sukh Dial deceas- 
ed himself whi'e others arealleged to beer 
Only his signature. Tne plaintif did not 
admit that these receipts were fenuine 
and alleged that they were forgeries. To 
prove these rec its the defend: nt pro- 
duced certain wituiesses whe professed to 
be well versed in Hindi read ng and writ- 
ing and stated, after a compariscn of the 
Si:natnres on these receipts with scrre of 
the admittedly genuine signatures of tle 
deceased, that tley bore a clear resem- 
blance to each other and that they ap- 
peared to he ve been made by one ard 
the same person. The le rned Tistrict 
Judge believed these witnesses and, hold- 
ing that the receipts were geruipe, came 
to the conclusi n that the morigase delt 
had been discharged in!u'1l. Mr Tek Che nd's 
contention is that the witnesses produced 
to prove the signatures of the deceascd 
On the various receipts in qrestion were 
not experts within the mean ng of sectiois 
45 and 47 of the Indian Evidence Act, 
and that, there'cre, their evidence was 
inadmissible. With this contention we ere 
unible to agree. As  po'nted out in 
Pasupuleiti Venkamma v, Shaik Hamid 
(1) comparison of signatures is one 
of the modes of proving hand-writing 
and although, where there is no 
other evidence, Such proof world be 
regarde! as hazardous and inconclusive, 
it cannot be regarded as an etror in Jaw 
to base the conclusion on such proof 
alone, and a Court oi secord appeal would 
have nO power to set aside a finding 
based On stch comparison. We, tterefore, 
think that there is no !crce in tle con- 


(1) 14 Ind. Cas. 7411 11 M, Ln T, 424; 
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tention of Bekhshi Tek Cland end hold 
tat the findiig erived at by the 
learred District Judge as 10 the genrine- 
ness of the rece pts cannot be assailed in 
this appeal, 

Next it is arered that even if tke 
plantiff is precludtd frem contesting tke 
finding as to the drchairge of tbe prirci- 
-pal debt secrred by the mortgage. deed in 
second appeczl, ther? is ro velid reascn 
-why the plaintiff's claim as to interest 
Should not heve been decreed. The mert- 
gage-deed, as already observed, was ex- 
ecuted on the roth Argvst 19:7, end the 
payments ate alleged to have becn mede 
On various d.tes commencing from tke 8th 
March 1969 to the 27th July 1909. It is 
creed that rcecrding to tre terms of tle 
noitgage-deed, the p'ai tiff is entitled 10 
recover interest and compourd Interest 
at the rate of 12 pel cent. per anm m 
from the mth Arjust iq 8, to the date 
on wh'cb the final paymei.t wasnede ‘Ile 
toal amount of the interest ard com- 
pound interest due'sstated to be Rs. 264, 
Mr. Mul Chand for tke respondent des 
not d'spu'e the Catrectness of this fi; ue, 
and weare of opinion that the plaintiff is 
certe nlv entitled to this sim, 

We accerdingly accept tle appeal end, 
in modificat on of tLe or.er ol the District 
Jude, decree tke p'aintf/s suit to tle 
extent of Rs. 564 with fro, ort onateccsts 
thrceughstt. The sum decied wil tea 
charge upon the properly motgi fed, ajd 
the plaintiff willakolke entited to fttire 
interest at the contract rete, nen ey, 12 
per cent, per annum irom the date of the 
institution of the suit till real 'gation. 


Z. K. 
Appeal allowed. 
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QUDH JUDICIAL SOMMISSIONER’S 
COURT. 


SECOND CIVIL APPEAL NO. 45 OF 1925. 
April 5, 1023, . 
Pyeseni:—M1. Dalal, A.J. ©. 
Satyed ASHFAQ HUSSAIN— 
PLAINTIFF— APPELLANT 
YESUS 

Sawad BUNYAD HUSSAIN AND OTHERS— 

DEFENDANTS— RESPONDENTS. 
Court Fees Aci( VII of 1870), s.7 (x) {a)— 
Suits Valuaiton Act (VII of 1887), ss. 8, 11— 
Specific performance of contract, sut for— Valuation 
for Court-fce and jurisdiction — Appeal — Objection 
1o valuation, when can be urged— Civil Procedure 
Code ( Act V of 1608), O. XXIII, vv. 1, 3— With- 
drawal of swit in appeal— Compromise between some 

parties to circunwent provisions of law, legality of. 

Under section 7 (x) (a) of the Court Fees Act 
a suit for the specific performance of a contract of 
sale must be valued for the purposes of Court-fee 
at thc amount of the consideratiou and the valua- 
tion for the purposes of jurisdiction will be the 
same under se ction 8 of the Suits Valuation Act; 


A plea as to the want of jurisdiction of the Trial 
Court bascd on the ground of undervaluation of 
the suit cannot, undersection 11 of the Suits Valua- 
tion Act, be urged during arguments in an Appel- 
late Court unless it has been raised in the grounds 


of appeal. [p. 874, col. 2. 
AP plaintiff appellant is not entitled to with- 


draw his suit in the Appellate Court under 
O. XXIII 1. 1 of the Civil Procedure Code as 


a matter of course. [p- 875, col. 1.] 

A compromise between some of ihe parties toa 
suit, the obj.ct of which is to circumvent the law 
and to harass the other parties to the suit, is 
unlawful, ant the Court will not record such a 
compromise under O. XXIII, 1.3 of the Civil 
Procedure Cede. [p. 875,col. I.] 

Appeal against @ decree of the Sub- 
Judge, Lucknow, dated the22nd December 
1922. 

Mr. Wasi Hasan, for the Appellant. 

Mr. M. Wasim, for the Respondent, 

JUDGMENT.—1 Lis is a second appeal by 
a plaintiff, who has failed to establish his 
cleim in the two lower Courts to obtain 
specific performance of an alleged contract 
of sale. The plaintiff's aim 15 to have the 
questions at issue between himself ənd 
the defendants, other than the alleged 
vendor Siiyed Bunyad Husain, litigat- 
éd over again. mhe learned Subordi- 
nate Judge of the pirst Appellate Court 
has Observed in bis judgment “‘ After 
the arguments in this appesl, when the 
pfaintif saw that his appeal was feiling, 
he applied: saying” that in the lower 
Court the valuetion of the suit was not 
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properly fixed and that it should have 
been more than Rs.:2,000,” No plea of 
want of jurisdiction of the Trial Court 
was raised in his grounds of appeal 
by the plaintiff and it wasthe plointifi 
himself who had fixed the valuation of 
the suit for the purposes Of jurisdiction. 
The suit was correctly valued at Rs. 950. 
It was for the specific performance “of 
a contract ot sale of whichthe consideta- 
tion was Rs. 950. For the purposes of 
Court-fee such a suit is valued at the 
amount of the consideration under section 7 ` 
(x) (a) of the Court Fees Act. In stch 
a suit the valuation for the purpCses of 
jurisdiction will bet he same under section 8 
of the Suits Valustion Act (VII of 1887). 
he defendant in the Trial Court had 
raised the plea of under-valustion Lut 
he did not press it and no issue ' was 
framed on the subject. Moreover 4s 
pointed out by the learned Judge of the 
lower Appellate Court the plaintiff is not 
entitlcd to raise the plea of want of 
jurisdiction of the Trial Ccurt when ro 
such plea was raised in the grounds of 
appeal filedia the lower Ar pellate Court. 
Section rr (i) of the Suits Valuaticn Act 
is a clear bar to the raising cf such a 
plea during arguments in an eppesl, 

I may quote again from the lower 
Appellate Court’s judgment the further 
attempt made by the plaint fi in that 
Court to render the proceedings of the 
Trial Court inoperative. The lean ed 
Judge says: “After the rejection of 
this epplicaticn (that is of the a ppli- 
cation objecting to the jurisdiction of 
the Trial Court) he made arother a ppli- 
cation saying that be and the defend- 
ant No. «I (Saiyed Bunyad Husain 
vendot) had compromised the suit ard 
that he was withdrawing his suit ‘no 
appeal) as against the defendants Nos. 
2 and 3.” The learned Judge refused 
to permit the appellant to wth dre w 
the suit as aga/nst the purchasers, Ma- 
homed Raza and Qazim Raza, ard to 
compromise the suit with Saiyed Bunyad 
Husain. In this Court it was argued 
that the Judge was wrong in refusing 
permission in both cases: 


In. my opinion the lower Court actcd, 
as it should, to. prevent judicial pro- 
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ceedings being brought into contempt. 
It has been definitely held by this Court 
that an appellant is not entitled to with- 
draw his suit in the Appeal Court under 
O. XXIII, r. 1 (1) as a matter of course. 
In first Appeal No. 46 of rọrr decided 
on I7th January 1913 two Judges of 
this Court, now Justices Piggott and 


Lindsay, have dealt with this matter in’ 


an elaborate judgment. They held that 
-a plaintiff-appellant had ro absolute 
right to withdraw his suit in appeal. 
In the present case the finding of the two 
Courts below are that the vendor bunyad 
“Husain had colluded with the plaintiff 
and forged a couttact for sale prior 
to the sale in favour of the other 
defendants in order to deptive the other 
defendants ot -their purchase. The object 
of the plaintiff 
findings by withdrawing the suit against 
“the purchasers ard obtaining a sale- 


deed from the vendor under a compro- 


mise. He can then in a fresh suit for 
possession litigate over again the issves 
which have been dec'ded against him by 
two Courts. Ii the plaintiffis permitted 
to sticceed in his object it would be an 
abuse of the process of the Civil Court 
and tinder section 15r of the Code of Civil 
Procedure this Court has inherent power 
to prevent any such trickery. 

It remains finally to decide whether 
“the lower Coutt was bound to accept 
the compromise entered info between 
“the plaintiff and Bunyad Husain. 
lower Appellate Court was correct in 
- holding that such a compromise wovld 
“be unlawfvl as depriving the detendant- 
-purchasets of the fr uit of their success in 
the present litigation, It is not the de 
sire Of the plaintiff to hang a sale deed 
executed by Saiyed Punyad Husain in a 
guilt frame to were bimeelf in future 
a'ainst undettaking sucha litigation as 
the present. Asc eduitted by his learned 
Counsel, the p'aintiff's eim is to file a 
suit for possession against the defend- 
ant»purchasers after obtaining a sale- 
deed from Saiyed Bunyad Husain of a 
date prior to that of the transfer in 
favour of the  defendant-purchaseérs, 
The compromise which will enable the 
plaintiff thus to circumvent the law must 
be held to be unlawful, 
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The appeal fails and I dismiss it 
with costs. 
Appeal dismissed, 


Z. K, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 82 OF 1922 
April x2, 1923. 

Present. ‘—Justice Sir P, C. Banerji, KT., 
and Mt. Justce Gokul Prasad. 
MANGRU RAI—DEFENUTANT— 
APPELLANT 
versus 
SHIVANAND LAL AND ANOTHER— 
PLAINTIFFS— RESPONDENTS, 

Admission, erroneous, whelhey binding. 

A manifesily erroneous admission docs not bind 
the party making it. [p 876, col. 2.] 
. Appeal from a decree of the District 
Judge, Ghazipur, datea the 20th September 
1921. 

Messi M. L. Agarwala and Abu Ali, 
for the Appellant, 

Messrs. S. N. Sen and U. S. Bajpai, 
for the Respondents. 

JUDGMENT —This appeal arises out 
of a suit for redemption of a mortgage 
made by one Musammar Anorkali in 1898; 
Musammai Anarkali and. Jugal Kishore, 
the father of Raj Lacbhan, the origiral 
plaintiff in this case, jointly held sx 
occupancy holdings. Musammat Anarkali 
purported to mortgage a half share in 
three of these holdings and the whole of 
three more holdings which were mentioned 
in tle mortgage-deed, that is to» say, ske 
mortgaged a half share in three holdings 
ard the whole of three other padre 
altogether six holdings. Musammat Anorkal 
died in I9c7 and the p'aintiff pets 


this suit for redemption of the mortgege 


made by her. "he defendant who is.the 
mortgagee disputed the plaintif's riehtto 
maintain the suit. He alsoconterded that 
there was further burden on the property 
under two other mortgages, one of which 
was tmede in x903 by  Musammai 
Anarkali and the other in 1907 by Musa m- 
mat Rekha the daughter of Anarkali. One 
Ghurhu Lal was a party to the third 
mortgage mentioned above but it is ad- 
mitted that Ghurhu was neither the son 
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of Musammit Anarkeli’s dau hter nor her 
herin any other way, The learned Judge 
of the Jower A pellate Court heid that 
inisnuch as Musammot Anerkali purport- 
ed to mortgage not only ber own shere in 
thre of the hold‘ngs (kratas) but also Jugal 
Kishore’s share in those holdings and the 
plaint ff, the son of Jugal Kishrere 
acquiesced ii that mortgage, the plaintiff 
must be deemed to be the niortzapor of a 
portioa of the mor:gared property and as 
such he was entitled 40 maintain the s: it, 
In our judgment this view of the lated 
Judge is right. Musammat Anarkali as 
stated above purported to mortgage the 
whole of three of the holdings and this 
mortgage was accepted by the plaintiffas 
a valid mortgage not orly of Musemmat 
Anarkeli’s own sbare in the holdings Lut 
also of his shire. Ti evefsre, the plaintiff 
as the owner of a part of the mortgaged 
property wis entitl d to redeem the whole 
mortgage; such mortgage could not be 
redeemel pieceme!l. 

The next contention put iorw.rd on 
behalf of the appell.1t-mortgagee is that 
Raj Lacbhan, the plaintiff had rel’nquish- 
ed his righ's to the heldi: gs i. qu<stion 
inasmuch as in certain proceedings relcti: g 
to the entry o° the nine of Glurhu who 
was th: stepson of Musammat Anttkali's 
daughter, an appliest cn ws filedcn bel «if 
of Raj Inchhan in which he accep‘ ed 
Givihu to be the si.ccessor to Musammat 
Anarkali and did not assert any rght in 
hinself. The learued Judre says in his 


judgment that this application was neitl:er 


admitted nor proved. It cannot de denied 
that noe proof was given in the case to 
show that Raj Lachlan kad filed the 
application. His Peader made certain 
statements in the Court of first instance. 
From those statements if seems that he 
was not certain in Lis Own mind. What 
he finally said was thit the application 
bote the signature of Raj Lachhan butit 
had no efect inasmuch as Raj Lacbhan 
wisat the date of tke application a minor, 
The learned Judge Fas Leld that Raj 
Lichhan was nota minor. The document 
w ich was before the Court was not the 
orginal applic.tion but a copy and, there- 
fure, what tle Pleader must be deemed to 
have admitted was that the copy purport- 
ed to bear the name of Raj Lachham as 
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the abplicant who bad signed it, But even 
if we a-sume shat Raj Iichlan dil pre- 
sent the a^plication it contains nothing 
more than an udmiss'on to the effect that 
Gauhu was the her to Musammat 
Anarkali, This admission was clearly 
erroneous inasmuch as admittedly Ghurhu 
wasnt the her to Musammot Ararkaii, 
not being a son of her dauchter. The 
a dmissior, therefore, if any, could not bind 
Raj Lachhan and preclude him from 
mijat.ining the present suit. 

‘he third contention before us is that 
the Court below in nol allowing to the 
appellant the amount of the third mort- 
gage made by Musammat Rekha and 
Ghurhu hadcommitted an error, We do 
not think that thisis so. Musammat Rekla 
mde the mortgage in 1907 when the 
present ‘Tenancy Act was in force, Under 
that Act she could not make a mortgege 
of an occupancy hold'ng. Therefore the 
mortengeis not one which can bind Raj 
Leehtan and whch Raj Liclhan was 
bound to redeem, The Court beluw was 
therefore, right in refusins to allow the 
amcunt of that  mortcare to be added to 
the amount of the orisinal mcrtgage of 
1598. The appeal, therefore, fails and wust 
be dismissed. 

There are cross-objections on belalf of 
the plaintiff upon the question of the 
amount of the second mortg?ge made by 
Musammat Anarkali in 1903 which the 
Cart below bas declered to be an amcunt 
which the plaintiff must pay for the pur- 
pose of redeeming the mortgage. Upon 
the terms of the mortgare of 1603 the 
burden created on the prcperty was in- 
creased by tle amount ef the fatter 
mortgage which proviceg that tke earlier 
mortgage world not be cepable cf redemp- 
ticn unless the amount cf the seccnd 
mortgage wes also paid, It cannct Le 
disputed ihat if Mustmmai Anarkali bad 
sought to repudizie the secCnd mortgage 
and to tike back the property from tke 
mortgagee ste would not have been allow- 
ed to do so unless ske paid tke 
amount of the second mortage made 
by her. The plairt f who accepts the 
mortgage made by Musammeat Ancrkeli is 
in no better position. The plaintiff has 
conceded that Musammat Anarkali bad 
made the mortgage of his share and that 


Vo: 77) 
MA PYONÉ 9, MÀ U. 


he is liable under that mortgage, The 
effect of the second mortgage was to add 
aturther burden on the property mort- 
gaged under the mortgage of 1898 by an 
adlition to it of the amount of the second 
mortgage. This burden exists on the prop- 
erly of the plaintiff. He is, therefore, labie 
to pty the amount of the second murtg ge 
for the ptirpose of redeeming the property. 
The learn:d Judze was, in out opinion, 
tight in ordering the plaintiió to pay the 
amouat due upon this second mortgage. The 
asult isthat both t.e appeals aud the 
ctu8;-objections must fail, We dismiss both 
of them with costs inciuding in this Court 
fees on the higher scale, 


Appeal and cross objections dismissed. 
2. K. 


RANGOON HIGH COURT. 
SPECIA, SECOND CIVIL APPEAL No. 89 or 
| 1923. 
September 6, 1923. 
Present :—Mr. Justice Duckworth. 


MA PYONE AND OTEERS—DEFENDANTS: 


—ÁAPPELLANTS 
Versus 
MA U AND OTHERS —PLAINTIFFS— 
RESPONDENTS 


Mortgage—Redempiton, suit for— Avgsement by 
morigagor to sell property to. mortgagee, whether 
can be set up by mortgagee. 

Taere is notaiuz to prevent a mortgagor from 
selliig che mortgaged propercy to ihe mor^gag.e 
provided the sale is separate from th. anal 
mortgag: its ]f, that i; is not part and paru l 
of the mirtgage contrast. [p. 878, col. x.) 

Kinhayalal Bhisaram v. Narhir Laxmanshet 
Vai, 27 B.297; 5 Bom. L. R. t jo, Ram Sirgh v. 
Baij Nath, 49 Ind. Cas. 353; t7 A. L. J. t17, relied 
On. 

A mor-gagee may in answerto asuit for re- 
denmp.ion by the mortgagor set up an agreement 
to sell th: mor.gaz.d property, although the 
agreement has not been carried into.effect by 
the execution of a registerad conveyance, and in 
spite of the fact that limitation for a suit to 


eniorcs specific performance of th: agr.em. nt has | 


expired. [p. 878, col. '.] 


Venkutish Damodar Mokashi v. Mallipp2 


Bd nappa Chrkkaitki, 66 Ind. Cas. 858; 24 Bom, 


L. R, 242; (.922) A. I. R. (B) 9; 46 B 722, 
Santhayt Amna v. M. K., Mahomed, 65 Ing. 
Cas, 425; tr L, B. R. gy, rererred to. ; 
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Appeal against a decree of the District 
Court, Pegu, in Civil Appeal No. 1211 of 
1023. 

Mr. Keith, for the Appellants. 

Mt, Janab Ali, for the Respondents, 


JULGMENT.—In this case the respond- 
ents sued the appellams ior the reden:p- 
tion o! certain paddy land forthe sum of 
Rs. 1,000. Theircase was that in June 
1916 the said land was mortraced with 
the appellants by way of sinple mort- 
gace in consideration of a lvan of Rs, 1,00, 
the mortgage being effected by registered 
deed, Tater on tn August 1918, as the 
money could not be re-pa d tLe seid mort- 
gige was turned ints an usufructuary 
mortgage, it beinu agreed that tke land 
could be redeemed for Rs. 1,650. 

The case cf the appellants-defendanís 
was in many ways the same, tut with this 
e:sential difference, that they pleaded tl.at 
in August 1918 what was done was that 
the mortgagers soid the said lard out- 
rght to them as the mortgagees, for a 
sum of Rs, 1,400, then due uj on the mert- 
gage, and an additio.al stm o! Rs. 200, 
making up a total of Rs. 1,600, and 
that it was in this manner that they 
got possession of the property. They 
pleaded that the  mortgagors promised 
to give thm a tegisterel conveyance 
liter on, but failed to co so. In these 
circumstances, they urg.d that the “plaint- 
iffs-responden's were nut entitled to 


‘recover the land. 


The Triel Court deciced in favour of 
ths defend-nts-Appeilants ê1d dim ssed 
the suit. The lewer Apreilite Court, cn 
the other hand, he'd that there was 
noth ng to show that the mortgete hed 
ceased to .xXst, incsmuch as the? present 
appellants could not legally prove the 
alleged sale to them, and decreed the 
claim of the respo den's. The learacdg 
judee of the Trial Court kili that the 
evidence of the de:eudznís proved t]at 
they were in possessio: under a contrect 
of sale, and taat, thire'ore, under the 
rulings of the late Chiei Court of Lower 
Burma, the s.id defend: nts cculd not 
be evicted from the laid, The learned 
Judge of the Listrict Court did not ex- 
pressly find whethtr the evidence showed 
that there was a valid contract of gale. 
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as such, but only held that the alleged 
sala, since it was not registered, could not 
be proved, 

I have studied the evidence in the 
case, and there is little doubt, especially 
after perusing the evidence of the head- 
min, that there was an invalid sale, and 
thit this evidence may be looked fo, in 


order to decide whether there is stilla ` 


subsisting contract of sale involved in 
that invalid sale in August 1918. The 
evideice that what was done was merely 
t; tura ths simple mortgage into a 

;ufructuary mortzage is, even if admis- 
sible, o: the weakest sort, and the opinion 
of the learned Judge, who saw and examin- 
ed the witnesses, is worth a great deal. 
I think that he was right in his finding. 
Further, I coastder that it is clear that 
there isa subsisting: contract of sale in- 
volved. It isin evidence that the appel" 
lints took steps to gef a registered cou- 
veyance, hut were put off. There is no 
reliable evidence that a claim for specific 
p?rformance of this contract is time-barred, 
Or was so at tha time of suit, since there 
is no Clear evidence of a demand and 


re‘usal three years prior to the institu- . 


tion of proceedinzs, Moreover, even if 
time hid elipsed, there is authority in 
the case of Venkitesh Damodar Mokashi 
v. Mallapps.Bhimippa Chakkalki (1) for 
the position that this, as between & vendor 
and Vendee, in the circumstances stated, 
would mike no difference. 

Thete is no reason why a mortgagor 
should not. sell the mortgaged’ premises 
to -tne mortzagee, provided the sale is 
sepirate from th: actual mortgage itself, 
f, e, is mot part and parcel of the mort- 
gaze coatract. See the cesses of Ram 
Singh v. Big Nath (2) and Kanhayalal 
Bhikaram v. Narhir Latmanshel Vani (3). 

Finaly the case of Sanihayi Ammil v. 
M.K.M thomid (4) is authority for the fact 
that such an invalid sale as is proved here 
cau be ussd 43 a contract of sale, which 
do»ss not require registration and so can 
be proved apart from whether there is 


(1) 66 Ind. Cas. 868; 24 Bom. L. R. 242; (1922) 
A. I. R. (B.) 9; 46 B. 722. 

(2) 49 Ind. Cas. 353; 17 A. L. J. 117. ‘ 

(3) 27 B. 297; 5 Bom, I, R. 140. 
"o + (4) 65 Inl. Cas. 405; t1 L. B. R. 9. 
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'plaintis-respondenís are 
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registration or even a document referring 
to it. 

Mereovet, in this instance, it is not dis: 
puted that, a "Pyaibaing" was drawn up, 
and this pyatbaing indicates that an out- 
right sale wes intended, 

This is evidence in regard to the agree- 
ment to sell the land. 

It is true- that the mortgage still sub- 
sists, at any rate until the aprellents 
obtain a registered conveyance of the 
property, but on the equities, it is mani- 
fest that, according to the decisions of 
thè last Chief Couit of Lower Burma, the 
not entitled to 
defendants- 


recover the land from the 
appellants. 

The appeal !s allowed, the decree of 
the District Court is set aside, and thet 
of the Trial Court, dismissing the plaintiffs- 
respondents’ suit, is restored with costs 
in all thtee Courts. 


Appeal allowed. 
Z. K. 


* 


BOMBAY HIGH COURT. 

SECOND Civi, APPEAL NO. 765 oF 1021 
(WITE SECOND CIVI, APPEALS NOS. 678 
AND 687 OF 1921). 

January 30, .1923. 
Preseni:—Sir Norman Macleod, Kr., Chief - 

Justice,and Mr. Justice*Crump, 
SITARAM SADASHIV SHASTRI SAPRE 
—PLAINTIFF—APPELLANT 
YESUS d 
PARSHURAM BHAU PATII,— 
DEPFENDANT— RESPONDE 7T, 

Bombay Land Revenue Code (V of 1879),$s. 53 
— Occupancy righis— Assessment paid by tenants 
—Presumption—Fixity of tenure—Miras land. 

In the Satara District the fact that the 
tenants pay the amoutft of assessment may not 
be conclusive, but ‘affords a strong presumption 
that the tenants have attained to ccrcnpancty 
rights by virtue of their long helding. [p. 879, 
col. 1.3 

The word miras should not be used in con- 
nection with persons who by virtue of thcir 
long holding are presumed by reason of the 
provisions. of section 53 of the Bombay Land 
Revenue Code to have acquired fixity of tenure, 
(p. 879, col. 1.] 


Vol. 77) 
WISH NATH 9, RAHMAT ULLAH. 


Second appeal from a decree of the 
Assistant Judge, Satara, in Appeal No. X1 
of 10916. 

Messrs. S, S. Patherand D, R. Maneriker, 
for the Appellant. | 

Mr. K. V. Joshi, for the Respondent. 


š . SUDGMENT. 

Macleod, C. J.—I rather doubt whether 
any second appeal lies. The lower Ap- 
pellate Court agreeing with the Sib- 
ordinate Judge has found that the defend- 
antspay assessment, The Recordof Right 
shows that the defendants pay assess- 
ment and though this is not conclusive, 
itis probable that the plaintiff has been 
getting a trifle beyond the proportionate 
- share from thetenants owing to the splitt- 
ing up ot of the Survey Number. The fact 


that the’ tenants pay theamount of assess-. 


Ment may not be conclusive evidence in 
the Satara District ip a case of this nature, 
but it would afford a strong presumption 
that the tenants have attained to occu- 
pancy rights by virtue of their long 
holding. The Trial Judge at the ofiginal 
heating of the case said “It is a well- 
established custom in the part of the 
country that the rent leviable on mims 
lands, may be enhanced up to the limit 
of. half the gross produce of the land.” 
We have on more than one occasion point- 
ed out the danger of using the word 
miras in case of persons who by virtue of 
their long holding are presumed by reason 
of the provision of section 53 -of the Land 
Revenue Code to have acquired fixity of 
tenure. On the remand the Subordinate 
Judge found that the plaintiff was not 
entitled to enhance, His judgment is not 
printed but it may be presumed that he 
came fo this conclusion owing to the 
pronouncements of this Court in the judg- 
ments remanding thé case and the fact 
that no further evidence was called by 
the plaintif that he had a right Ly custom 
or otherwise to. enhance the rent in 
casos where the rent,was equivalent to 
assessment. Itisimpossible for usin these 
circumstances to come to a different con- 
_ clusion. a 

Toe appeal must be dismissed with costs 

Crump, J.—The previous judgment ef 
this Court in second appeal reversed the 
judgment of the District Court which 
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proceeded on the ground that section 216 
of the Lond Revenue Code applied to this 
land, The case was remanded for a de- 
cision, whether on the facts of this parti- 
cular case plaintiff was entitled to enhance 
the rent, The judgment of this Court will 
be found as Staram Sadashiv v, Tukaram 
Daji (i. Certain remarks were made in 
these judgments as to thebearing of the 
alleged correspondence between the assess- 
ment on the lends aud the payments 
made by defendants io plaintifis in past 
years, but that question was leit for 
the consideration of the lower Courts 
along with the other evidencein the case, 
The Couits have found upon” the 
evidence that in this particular case 
plaintiff's rig ht to enhance must be negativ- 
ed. I cannot see that there !S anv error 
of law involved in that finding. To me 
it appeais a reasonable conclusion on the 


facts. 1 agree, therefore, that these 
appeals must be dismissed with costs.- 
Appeals dismissed. 
Z. K. 


(1) 6r Ind. Cas. 577148 B. 994; 23 Bom. L. R. 
395. 


LAHORE HIGH COURT. 
MISCELLANEOUS FIRST APPEAL No: 2708 
. OF 1922.  . 

May 2, 1923. 
Preseni:—Mr. Justice Campbell, 


WISH NATH—JunpbcwENT-DEBTOR— 
APPELLANT . 
VEXSUS 
RAHMaT ULLAH-——DICREE-HOLDER— 
RESPONDENT, . 


Civil Tvoceduie Code ( Act V of 908), O. X X I, 
Y/.54, 67, 90-—— Execution of decree—Sale pro- 
clamation, copy of, not affixedto property —M aterial 
irregularity. 

Under O. XXI, rr 54 and 67 of the 
Civit Procedure Code a copy of the sale, pro- 
clamation must be affixed to a conrpicuous part 
of the property to 1e sold. Failure to do this 
amounts to a material irregularity in publishing 
the sale, within the meaning of O. XXI, r. 9o 
of the Civil Procedure Code. [p. 880, col, 2] 


Appeal from an order of the Senior 
Sub-]udge, Amritsar, dated the  ritkh 
August 1922, 


ml 
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WISA NATH UV, RAHMAT ULLAH, 
Mr, Tirath Ram, for the Appellant. 


Mr. Zafar Ullah Khan, for the Respond- 
ent, 


SUDSMENT.—This is an appeal against 
an order under O. XXI, r 92, C.vil 
Procedure Code, in respect of the execu- 
tion sale of certain immoveable propertly 
in Amritsar City. 7 

Oa the 4th March,an order was made 
for issue of the proclamation of sale and 
the proclamation stated tbe property to 
be situite in Katra Mahan Singh. 

Oa th: 16th March 1922 the serving 
officer reported that the proclumation bad 
aen affixed at Deorhi Crauk Karmon. 
Qa the 18th Murch 1922 the property 
wis sold by auction and was purchased by 
the decree-holders for Rs. 10,800, It'is 
not denied that previously the 
propetty had been purchased by the 
judg nent-deotor irum the dectee-hol ders 
for Rs. 13,000, Rs. 2,000 Of which was 
piid in cash and the remaining Rs. 11,000 
was secitted Upon a mortgage of the prop: 
erty, Toe suit wnich resulted in . the 
dectee now in execution was concerned 

with that mortzige. 

Oa the 8th May 1922 the judgment- 
dabtor filed objections under O. XXI, 
r.90. Taese were directed to be put up 
on tha :5th M.y 19:2. Ou that dite tne 
Judz: wis «whsent and the obj:c'ions 
w.re laid before him oa the 8th July. 
O1 8th Jaly the parties were present in 
Coirt and th. case wis adjoirned for 
orlers f; the 5 Ju'y. On th? Isth 
July the porcies ware present. The order 
wis put re1dy and an ud ournment was 
mide to tae oth July. Oa the 19th July 
the decree noldor only was preseit aid 
the Court directed that the orig n 1recotd 
sho.ld te sent for siuce one of the 
objections concerned the measurements of 
the property, Oa the nex: date the gih 
Auzust th: jedgment-debtor was uct 
present, the decree helder was present and 
the case wisyput down fur ordars on the 
rith August. Oa the rith Auwiust the 
otier und:r appel was passed. It stated 
thit the Julg: had been through the 
record, that there was no sich app:rent 
irregularity as would tender the auctio n- 
. sale void or justify ifs being set aside, 
“myat the measurements had been correctly 
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statad and that, therefore, the auction-sale 
was confirmed, 

In appeal it is contended that the first 
odviect’o1 re2ardin; irre-ularity of adver- 
tisemeut of the sale was one which was 
apparent on the record and ths certainly 
seems to beso. Under O. XXI, 1r. 54 
and 67 a copy of the proclamation ordei 
had to be affixed On a conspicuous part 
of the property. Prim: facie from tke 
serving officer's report th s was not done 
and it is perfectly legitimate tu arg-e that 
there may bea great d iference between 
the price obtainable in auction for a 
property conspicuously labelled for some 
time previously as to be sold on a c?rtain 
date anlthat obtainable fora property nut. 
so labelled. Whether the terms Katra 
Mihan Singh and Deorhi Chauk Karmon 
ate SvnonYmous ornot is not to be ds 
covered from the contents of the 1eeord. 
Prima facie they ate not, 

For the respondents it is pointed out 
that on the two List hearings the judg- 
ment-debtot was not present in Court, 
that he dd not ask the Court for an 
Opportunity of provng substantial injury 
within the meaning of the proviso to O. 
XXI, r. 99, and that for these reasons 
he shou'd not be allowed now to complain 
of th: Court's order. The proceecings of 
the luwer Court nevertheless show that 
the absence of the judgment debtor cid not 
awek the decison whch was prcnou ecd 
upon the merits and witch undoubtedly 
overlo;kel the important point mentioned 
above. 

I accept th? aopeal, set aside the order 
of the lower Court and send the cas- buck 
for ra-d2cision of the objections co taim d 
in paragraphs Nos.r and 3-of the judg- 
ment-deb' or's petiten of tle tih May 
1922,paragrephs Nos. 2.4 and 6 ada.ttcd- 
ly have no furce nd No 5 contaiis 10 
assertion of irregulatity but mer ly expla ns 
the stbstinti 1 ujuryailoged,. The parst.es 
shoi'd be given an o portrn ty oi jrocuc- 
in: any evidence witch they m ght wish 
tu lead oa the matters in coníruversy. 

In this Court the patties will pay their 
own costs. 


Z. K, Appeal allowed, 
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ALLAHABAD HIGH COURT, 
CRIMINAL REVISION No, 632 OF 1923. 
December 12, 1923. 

Present :—Mrt. Justice Sulaiman. 
DALGANJAN AND OTHERS— APPLICANTS 
YAN SUS 
EMPEROR—O>posrrE PARTY, 

Penal Code (Act XL V of 1860), s. 9; —Righ 
of priva’e defence of properly belonging to another 
— A ‘tempt to commit offence. 

Unders ction 97 of tie Penal Code, the right 
of private def:nce of property extends not cnly to 
one’s own property bat al.o to the, repe:ty of 
any o-her person, and it is not necessiry that one 
of tie offences enum.rated in the section saould 
have been actually comwitced, it is enough if 
there is au attempt to commit any of those 
offences. [p. 882, col :.] 


Application for revision against an order 
of the Additional Sessions Judge, Allahabad, 
dated the 18th September 1923. 


' Mr. Kumuda Prisad, fot the Applicants. 
The Asistant Government Advocate, for 
the Opposite Party. 


JUDGMENT,—The present applicants have 
been con.ic.ed under secton 323 read 
with section 147 of the Indian Penal 
Code. Oae Jalpa tenint wasin possession 
ot a certain mango grove in village Osa 
wi'ch bel,nzel to the Raija Saheb of Bara, 
Oa his death h> left two step sons and a 
step diughter, who was married to a cousin 
of Thikurdin. It is found thit “ba kurdin 
wis in po sess'on of this grove about Mey 
1923. He applied to the R:ja S heb for 
the grant of a lease of the crops to him; 
wile that application was pending the 
Raja Siheb's sasawil auctioned the crops 
to one Rimeshwar Kurmi and mide a 
report with a recommendation that the 
leise to Rimeshwar should be sanctioned. 
Oa the 12th of May the Raja Saheb 
accepted the lease in favour of Thakurdin 
and not Rimeshwar. The sazrwal after 
having been informed of this order put 
Thakurdin in actual possession of the 
crops. He did not, however, in'orm 
Rineshw?r of this, What next happened 
may well be described in the words of 
the learned Additional Sessions Judge 
himself :— 

“Oa the morning of the rsth of May 
Rimeshwar with two other men went and 
plucked some mangoes from those trees. 
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'Jaey were obstructed by Ujagar appellant 
who took away from them the fruits 
plicked by them, Rameshwar then went 
and complained to Deo Saran, the head of 
the Kurmi party, and the latter took bim 
again along wth him to pluck the men- 
goes. This time Deo Saran, Rameshwar 
and Bachchu went to pluck the mangoes 
armed wih lithts and Deo Saran challeng- 
ed thit he would take the fruits and any 
Oa2 who could might oppcse him. lt wes 
wholy wrong on the part of Rameshwar 
and Do Saran to have gone there wth 
lathis to enforce their suppos:d right by 
show of force and challenge Ujagar and 
others of the other party. The appellants 
Ujagar and others in msponse to the 
challenge went there armed with lathis to 
resist the taking of frui's by Deo Saran’s 
party, There was an exchange oí hot 
words between Deo Saran and Dalganjan, 
a servant ot Behari lil, and they then 
came to biows, many other Kurmis also 
arrived and a fi‘ht commenced in which 
Deo Satan on one sile and Dalzanjan and 
his brother Sheo Partap on the other were 
hurt and felled down. The others then 
went away,” 

The learned Additionel Scss'ous Judge 
has found that Thrkurdin was in rightiul 
possession of the mango crops and that 
as Rameshwar’s lease had nut been sanc- 
tioned he and his party Lad no right to 
the crops ond had no right whatsoever 
to take theíruits by force. He has also 
found that it was quite wrong of Ramesh- 
wat to go there and pluck such fruits. 
He has elso found that when they went 
a second timeto pluck the manco fruits 
they went there armed with luthés «nd 
challenged that they would take the fruits 
and anyone who wanted to reSist them 
should come forward. This conduct has 
been found by the learned Additional 
Sessions Judgeto have Leen wholly wrong. 
It has been also found that in response 
to the chillenge the men bers of Ujagars 
party went there to resist the taking of 
fruits by Deo Saran’s party, It is clear 
that the accused went there to resist the 
other party, that hot words were exchang- 
ed and they ultimately came to blows. 
In the fight which took place one min: 
Deo Saran was hurt on the other side and 
received some simple hurts, whercas to- 
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men were hurt on the accused’s side and 
were actualy felied down, 

The actual fac.s cannot now be much 
disputed and they wee fully proved by 
the evidence of a number of neighbours 
wao happened to be present ,n.ar the 
'sceue. The accused at the trialjraise the 
pie: of pri ate defense 4 Lruperty. 
The learned Additional Sessions Judge 
. has overruled thet plea on a ground 
which is no; qute apparent, In the 
course o: hs judgment he has remarked: 
“It woul! h.vebeen a dierent thing if 
Thaikurd.n h.d ti.ed to pro et his 705: 
sess 01 aga.nst Rameshwar.” What the 
learned Judge probally thought was that 
as the crop was in the possession of 
Thakurdin he alune couid hive put. for- 
wird a pl:a o. sel- de.ence andjthit the 
other accused person; Wao ar» not direc:ly 
r:ared to Taakurd n could not clum 
that pro' ecton. This view was clear.y 
wron?, H:his also remarked (hat ake 
fith coumaaced beiore any fruits were 
P. 'acked by th? opposite party!" Under 
s*cjou 97 o° tae Indiaa Penal Cte it 
is prov.ded that every erson has a right 
to de'ead the property whether :moveable 
or immoveable o; himself or of :any other 
$:rsonaga:nst any act which is an O7ence 
falling unter the d:fi tition of th ft, robbery 
or cfim_nal trespass or which is ana!te npt 
to commit theft, robbery or criminal tres 
pais. On the find ngs arrived at by the 
learied Ad ditional Szasions Judye himself 
taere can ba no dowot whatsoever that 
there was certa nly an attempt on the 
p.ft o. the oppo.ice party tocoumt boh 
that, if noz ro» bery, and mischief as well 
as crip nil trespass in detiance of Thakur- 
d: n's rizh: and it wa s quite inmuterial whe- 
that tha present accused persons did or 
dd ao: th2ntselves own the mango crops. 
I may also add thit the learned add t on- 
gl Sessions Jidze his not iound thit the 
cise came under sect on 99 o the Indan 
Pen:l Coda It :s not suggested that 
there was t.mə to hive recoarse to the pio- 
tection o: the pu lic authort es! or that 
ihare wis more hurt cused thin was 
absolutely nacessary for the purp ise of 
th: defence. The opposite party hiv.ng 
a Dee n tha agzressors were alio: ether in the 
™ wronz and I am of opinon [that the 
Pn persons under the cireyustances 
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were justified in defending the rights of 
Thakurdin 2nd resist.ng the attack oi the 
opposite party, 

I accordingly allow this revision, set 
aside the convictens and the sentences 
passed on the appl cents and acquit them 
of the offences’ w.th which they have Leen 
charged. I also direct that the order 
calling upon them to iurn:h security be 
cancelled, 


Z.K. Revisjon slowed. 


RANCOON HIGH COURT. 
CRIMINAL REVISION NO. 406B OF 1923. 
Septemter 18, 1923. 

- Present:— Mr Justice May Oure 
B. R. BAH 3XDAR— PETITIONER 
Versus . 

JADAWJEE MEHTA— RESPONDENT, 
Rangoon Rent Act (II of 1920, as amended 
by Art [ of 1922), 8$. Ta, t44, 15—Landlord 
and tenant—-Right, to recovery eacess vent from 
tenait—Standad veut, certification of, whether 


necessary. 
Under; ections 14 and 14A of the Rangoon Rent 


. Act, the Legi ‘ature in jrovicing remeci 8 as 


betwen the tenant and th: land'org, wher. ithir 
of them has enjoy. d bene fits tu which be was iot 
enli.ed ındır the Act, intended that these 
ren.e. jen sh uld be gra: ted only iuci:s's in which 
the Controller bas, having regard ty ali the Circi ni- 
sin es, ixedas andara rent unter: yecijion 15 of 
the Act. 

Ther: fore, the landlord's reedy uncer tke. pro- 
vio to sub-section (2) of seutirm 14A of the 
Rangcon Rent Act, -to recover irom his tenant 
rent recov. red by the lattcr from Lis sub-ienant 
i exces of the stindard rcnt, cannot be éxenied 
unless and until the Contr.ller has gianted a 
certificate ceititying the standard rent of the pre- 
mises leased by the landlord. 

Crimn:l revisiun of an order of the 
E stern Sub-D.viti,nal M2gistrate, Ran- 
goon, in Crim'n:l Miscellaneous Trial 


No. I03 of 1923. 

Messrs, Ccw.sjt and Das, for the Peti- 
tionet. 

Mr. G. C. Banerjee, for the Respondent. 

ORDER.—The petitioner, a lardlord, 
applied to the Magistrate uncer the proviso 
to sub-section 2 of section 14 A of tle 
Rangoon Rent Act, 1920, for the recovery 
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of a sum of Rs, 18 alleged to.have been 
Ieceived by his tenant, the responcent, in 
eXcess of the standard rent. 
that he had let three roomsin a house to 
the respondent on the rental of Rs. £oa 
month, that the latter had sublet two of 

the rooms at Rs. 25 each per mersemand 
“was thus occupying the third room free 
of reni, thet the monthly rent of the 
three rooms on the rst April 1918 was Rs. 42 
and that Rs. 30 per mensem was a 
reasoab:echaige ior the room occupied by 
therespondent; he, therefore, prayed for 
the recovety of Rs. 180, beirg the excess 
teat "received " by the respondent for 
six months. 

The learned Magistrate holding that 
the section did not apply because tbe 
standard reat had not been fixed by the 
Coatroller, dismissed theo pplication sum- 
marily. 

In effect the petitioner fixed the new 
standard rent of his own. at Rs. 80a 
mouth for the three rooms, ag, although 
he stated that the rent on the ist April 
1918 was Rs, 42, he did not take that 


figure as the basis of his calculations, as- 


- he might possibly have dore under sub: 
clause 11 (A) of clause (e) of section 2. 
His method was to accept Rs. 50, the rent 
paid by the tenant, as the “standard rent” 
under section 14A (2) and then to lay 
down an erbitrary value for tbe third 
zoom, Thelaw does.not allow this. 

Reading sections 14and 14 A tozether, 
it is obvious that the Legislature, in pro- 
viding remedies asbetween the tenant and 
. the landlord where either has erjoved 

beaefits to which be, according to the Act 
wisnot entitled, intejded that these 1e- 
medies should be granted oly in cases in 
which the Costroler has, having regard 
to all the circums'ances, fixed a standard 
rent wider section 15. 

I, therefore, hold that the landlotd's ree 
medy wider the proviso to sub section (2) 
of section 14 (A) cannot be exercised 
unless ind until the Controller has granted 
a certificate certifying the stendara rept 
of the premises leased by tke Jar.d'ord. 

The application is dismissed. 


Application dismtssed, 
Z.K. 
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ALLAHABAD HIGH COURT, 
CRIMINAL, APPEAL NO. 252 OF 1923, 
March 28, 1023. 
Present;—Mr, Justice Walsh. 
BASHA NAND-ACCUSED 
versus 


EMPEROR-—OpposiTE PARTY, 
Criminal Procedure Code (Act V of 1898), 
s- 478, proceeding wnder-—Magisivale, duty of—- 

Charge, absence of— Inquiry, summary, effect of— 
Commitment, legality of-—Trial, whether liable to 
be sei aside. 

. An. Assitant Collectorwhile purporting to act 
under section 478 of the Criminal Prou cure Coge 
framed no charge at all, made an inquiry of a 
perfunciory nature and committed the accused 
to the Court of Ses:ion on a charge of forgery. 
There was practically no record on whih the 
commitment was basej. Th» accused was tri.d 
and «ouvivted by ihe Sessions Judge: 

Held,that there hav.ng been no propit pro- 
ceeding tefore the Commitang Majiiraie the 
tral was irregular and must bc set asice. 


-Emperor v. Babu Prasad, 42 Ind. Cas, 1000; 


40 A, 32; 15 A. L. J. 805; rg Cr. L. J. 4o, fol- 
lowed. 


Messrs, Alston and Ramavarma Prasad, 


-for tha Accused, 


The Government Pleader, for the Crown. 


JUDGMENT,—This prcceedirg must be 
quasked on the ground of fundamentul 
error while declining to withbold my admi- 
raton for the method adopted by the 

3sista nt Collector in speedily disposing of 
a hith'y susoici:us ard complicated case. 
What the ‘Assistant Collector Mr. J. P. 
Nicholson d'd was this;—He had a civil 
dispute b.fore him in which a h ghly com- 
plicated qu: stion had arisen between a 
F rest Oficial who seems to have been 
en^aged in some transaction between him- 
self and Beswan and Kadan Nith ard 
some other peonle, and on a very shat by 
peze of paper with pen and ink these 
people put their Leads together end pro- 
ceeded to partition amorg themselves eitl er 
the'r own or other pe-ple's money to their 
mutual satisfect on. The point in dispnte 
in the civil suit was whetl er an entry or 


. m»m.randum which is to be found at tbe 


top of ths shabby piece of paper is 
true or untrue. It represents a Lakility 
or an almissioi of liability in favour of 
the aceused of a sum of Rs. 800. It does 
not purport to be signed by anybody nor 
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does any other part of this document 
-anrd it can only be regarded rot as aa 
admission but as acontemp taneous record 
ot ano doubt heated discussion which took 
piace at the time each trying to arrive at 
the actual liabiity between them, The 
Assistant Collector ceme to the conclusion 
that the Rs. 800 testified to by this entry 
was not really due and that the entry Lad 
been made afterwards. He doesnot appear 
to have troubled himself as to who made it 
ani whether the accused was to be charged 
with torgery cr with having altered sone 
document which he must Lave known Lad 
been fraudu'ently alter d by som.body. 
An alteration made subsequently on a 
rough document of this knd would not le 
in itsz)fa iorgery unles- it was doae with 
attempt to defraud, which m ght raise the 
question whether the Rs. Buo was really 
dueor not, that is to sey, if several people 
aid myse:i together met and maue variuus 
memoraada, I might discover something 
which I knew ought to have been entered 
but had been omitted in tie: general 
confusion and I m'ght honestly, alth.rgh 
perliaps miszuidedly, make an adaitional 
note as a memorandum to put it beyoad 
dispute if any question should arise here 
ater, It would «ll depend whether I did 
it honestly or with an attempt to defraud. 
The Assistant Collector came to the con- 
clusion that it was done d.shonestly with 
intent to create a ciaim fur this specific sum, 
and I express no opinion whether he was 
right or wrong about that, althouzhit would 
obviously be a very c'umsy performance 
if in fact,as the Sessions Judze a terwaids 
fiuds by his judgment, the documznt was 
completed without some additional memo- 
raadum and was rendered unintelligible by 
the additioi. That being the s.ate of 
, mind of the Assstant Collectoron hearing 
. the civil suit he no doubt had jurisd.ctivn 
under either section 476 or 478 to sive 
efect to his view that criminal proceed- 
ings ought to be brought a:ainst the 
persons who had got this false entry 
mad».  Un!ortunately the . proceedings 
whch he had adopted were very sum nary, 
Deciding to act under section 478, he 
nezlected to follow the directions con: 
tained in the second sub-section, of that 
section, which requires that if he concludes 
‘EuT enquiry himself his proceedings ‘shall 
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be conducted as nearly as may be in accord- 
auce with the provisions of CLapter XVIII 
of the Criminal Pr. cedure Qde. He framed 
no charge and although he made some soit 
ot enquiry it was oi a periunctory cl aracter 
and when he came to write his committal 
Order which he did on the 2nd January, he 
incorporated as the main grounds for com- 
mitting for tiial the reasons which he had 
givenin his judgment in the civil suit on 
the 30th December, The 31st December, 
being a Sunday andtheist January, being 
New Year's day which was presumably a 
holiday Mr. Nichokon nust Le compli- 
mented upon the despatch which he dis- 
piayed in disposing o1 the enquiry but the 
¿sul is that there is nothing in any way 
resembling a proper record in the Commit- 
ting Magistrate’s Court which, it is obvious 
that the elaborate provisions of the Criminal 
Proceduie Cod: provide, shall always exist 
and whch section 478 carefully protects, 
Un'ortunately the point, altho. gh raised 
in the written statements fied betore the 
Sessions Judge, ether at or Lefore the 
hearing, and there seems some mystery as 
to its exact date, was not taised in such 
a way as to cause the experienced Sessions 
Jud.e who dealt with the case to not:ce: 
itatali. Iam, tLerefore, unaware of what 
he shou'd have thought of it if attention 
had been drawn to it but even if the 
matter had been res integra I think I 
should kave been driven to hold that the 
trial wes irregulat, there having been ro 
proper proceedings before the Committ ng 
Magi.trate, but whetler that ig so or not 
I hove no hesitation in following the deci- 
sion which i» clearly in point, Emperor v. 
Babu Prasud (1). I must allow the appeal 
and quash the proceeding. 

The learned Segs.ons Judge made a very 
careiul and elaburate examination of the 
documents and gave his reasons fcr think- 
ing that the entry in question must 


have been added giterwards. He is 
of opinion that it was written by 
Kedar Nath but as the document - 


remained ii the possession of the accused 
it must have been done ‘with his com: 
plicity and was, therefore, uttered by hm 


(1) 42 Ind. Cas. 1000; 4o A, 32; 15 A. I. J. 
805; 19 Cr. IL. J. 40. 
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in the civil proceedings knowing that the 
addition had been made. He essumes 
father than finds thatthe addition was 
made bec.use solar as I understand his 
judgment he has not decided whether in 
any view of accounts the Rs. &oo was 
‘really due, “He does not seem to have a 
very hgh opinion of the gentleman on 
whose oath the truth or falsity of Rs, 800 
 liablty depends. He remarks that the 
gentleman's explanation of the figures seems 


contracts and lending money or investing 
Money upon them contrary to his duties 
and he drects that h's conduct. should be 
brought tothe not ce of the Chief Conser- 
vator of Forésts. I am unable. to express 


an opinion whether the real guilt orinno- - 


cence of the present accused | depends 
entirely upon the sworn testimony of th's 
apparently defaulting member of the forest 
staff, but itis a matter which is clearly 
not irrelevant and expressing no opinion of 
my Own [return the record to the Assist- 
ant Collector to enable him to re-consider 
it inthe light cof everything which has 
Happened s nce. If he th'nks it still desir- 
able he can take the prover proceed'ngs 
for holding an enquiry and dec.de whether 
the accused ought to be again committed 
for trial, . 

Meanwhile the appeal is allowed and the 
acctised will be discharged. 

In cons dering the matter in all its bear- 
ings which after all is a question of the 
public interest'and that further expendi- 
ture of money upon this is fruitless, he 

wil no doubt benar in mind that the 
accused has alrefdy sufered punishment 
and no doubt a great (eal cof expense in 
detending himself, 


Appeal allowed. 
Z£. K, . 
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RANGOON HIGH COURT. 
CRIMINAL Revision No. 452 B OF 1923. 
August 22, 1023. 

Present :—Mr Justice May Oung, 
ASH U—PRTITIONER 

versus : 
MAUNG PO KHAN AND OTBERS— 
RESPONDENTS, 

Criminal Procedure Cede ( Act V of 1898), 
SS. 430, 520, 528— Lelters` Patent (Ran) cls. 28, 
36—-Transfer of case— Order of Disirlct M acis- 
whether 
16S. 

The High Ccurt has no power either vider 
Section 439 of the Criminal Procecure Ccde or 
unger th Letter Fatert io jevise an oider of 
the Di trict Magitrete dimnüssig an afplica- 
ticn for the trau:‘er of a tase made under ste- 
tion 528 of the Code, 

Chin Pin v. Emperor, 61 Ind. Cas 825; 13 
Bur. L.T. 154; 22 Cr. L. J. 451, not followed, 

Criminal revision of an order of the 
District Magistrate, Insein, passed in 
Criminal Miscellaneous Case No. 58 of 
1923. 

Mr. Bomanj?, for the Petitioner. 

JUDGMENT.—This is an application 
torevie the order of the District Meg's- 
trate dsmssnz «¿n epplcaton for the 
transfer of a case uncer section 528, 
Code of Criminal Procedure. The appli- 
cant prays that the record may be cel'ed 
for ucder section 435 and that action 
may be taken under secticn 420.” Coursel 
also refers, vaguely tothe unlimited powers 
gran'eg to the High Court by the Letters 
Patent. 

What I am actually asked to do is to 
order that the care be transferred from 
the Court wh'ch now has seisin of it to 
some other Court, This beine so J fail 
to see any dfference between fhe present 
application end.o:.e protessed’y wder 
section 526, In efect, the ayylicant seeks 
an order under this last section without 
co'nplying with its provisions, 

Mr. Boman 1 has referred me to Crimi- 
nal Revision No. 105B of 14920 of the 
Chief Court of Lower Burma—the case of 
Chin Pin v. Emperor (I) in which a 
transfer was ordered ona similar revision 
petition. I have seen the orignal record 
of the case and find that the legal point 
taken above was not raised and that the 


a A 


. (£) 6r Ind. Cas, 835; 13 Bur. I. T. 154; 22 Cr, 
le. J. 4514 | | 
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Crown, was not represented at the hear- 
ing. . 

The High Court's powers of tevis'on are 
in express terms limited to those ccu- 
fetred by certain sections tenticned in 
section 439; sect on :26 is rot ore of 
these. I cannot fird moreover thet the 
Letters Patent confer ery power of trans 
fer over and akove that conferred by 
section 526, since clause 28 is qualfied Ly 
clause 36. ` : 

I hold, therefore, that the epplicaticn 
cannot be ertertaeined and is re‘ecicd. 


iNDIAN CASES, 


[1923 


Mr. Mushtaq Ahmad, for the Applicant. 
The Assstant Government Advocate, lor 
the Crown, 


JUDGMENT.— The applicants in revis'on, 
Gudri, Merkhande and Sahdeo Pančev; 
have been bound over under section IIo, 
Criminal] Procedure Code, by a Magistrate 
of the First Class together with a fourth 
map Raja Bhar and their appeals have 
been dismissed by the District Magistrate; 
Twenty-nine witnesses in all were coiled 
for the prosecution includirg ike hee c men 


Learned Cor nsel asked jat he nc; ht le Of six different villages in the nei hboir- 


allowed to convert his petition into cre 
under secticn 526 but there is ro ber 
to a fresh petition supported Ly ffira 
tion.. < 
Appitestion dismissed. 
2, K. 


ALLAHABAD HIGH COURT. 
CkIMINAIL REVISION No. 130 oF 1023. 
Apri] 13, 1923. 

Present —Mr, Justice Daniels. 
GUDRI KHATIK—A»rPLICANT 

l versus 


EMPEROR— OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 110 
—8Securiiy tg be of good belaviour— Habiiua' thieves 
— Evidence of suspicion, admissibility of-— General 
repute. 
ja a proceeding under section 110 of the Crimi- 
nal Procedure Code, evidence that the accusi d 
have been suspected of theftin a large number of 
cages is not evid: nce on the basis of which they 
can be bo. nd over, yet when cvidence of general 
repute has been given, the fact that the accused 
haye Leen suspected in a large number of cases 
may be admi: sible as corroboration [p. 886, col. 2.] 
When th.its are committed and ihe perpetrators 
' arenot known, the persons on whom suspki.n 
naturally falls are those pers.ns who have the 
reputation of being habilual thieves. Convet:ely 
the fact that the a cu-ed have never bcen&m. pected 
in any care might terd to weaken the evid.nec of 
-egeeeral repute. [p.8.6, col 2.) 
Criminal revision from an order of the 


District Magistrate, Benares, dated the 2ard 


"| January 1923. | 


‘number of 


hood. The general efect of the evidence 
of these witnesses is that the accused aTe 
wellknoen roterious thieves end kelong | 
to one fang. Theonly legalgrotu d t rged 
is that the Magistrete wrongly admitted 
statements as to the accused having been 
suspected -in particular cases. This pcint 
is immaterial hecause even if this evidence 


is excluded the evidence of repute is 
stfficient to support the order. It isa 
curious circumstance that in a similar 


application in revision which preeeded his, 
one of the complaints of Counsel was that 

n9 evidance had been given of the accused 

having been suspected in particular ceases, 

In this case the complaint is the other 

way. My own view regarding such evie 
dence is that while it ‘s clearly not evi- 

derce on the basis of which any persen 

could be bouad over, yet when evidence 
of perera! repute has Leen given the fect 

that the accused have been suspected in 

a large number of cases may be admissible 

as corrohorat'on, When thefts are cem- 
m-tted and the petpetra*ors gre not krown 

the parsonson wifom sttspicior raturally 

falls are those persons who Lave the re- 

putation of being hebitia] thieves. Con- 

versely the fact that the accused h: d ne yer 

been susrected in anyecase mig ht tend to: 
weaken the evidence of general repute. 

On the facts there is no ground for 
interference, As I have already said the 
evidence is amp'y st ficient to justify the 
ord:r pissed and it hss been carefuly 
c^nsidered both by the Trial Court end by 
the Distr ct Magistrate. Stress is laid on 
the fact that the accused called a lerge 
witnesses in their defesce, 
This evidence has been considered by the 
Courts and they- give reasons for not 
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accepting it. Indeed the complaint of one 
of tbe Counsel who appeared in the cese 
is that the Distri t Mag’strate has devoted 
too large à portion o: hs judgment to 
discussin: the defense evidence. The 
state nents as to good character made by 
the witnesses who appeared for Gudri end 
Sihdeo are certainly a good deal wea kened 
‘by tie fact that both’ these men hed wen 
bound over previously, Gudri under secticn 
109 aid Sihleo twice under section 110, 
a fact which the witnesses for the most 
pərt suppress. Stress is also kid on 
behilf of Gudtiand Markhande on the fact 
that only tnrec witnesses in the care of 
the former and one in the case of the 
latter come from the actual vilege in 
whch the acc.ised reside, The Ma: isttate 
has given 2 reason for this. He is of 
opinion that witnesscs were fur the most 
part afr:id to come fcrward on account of 
thefeor insp red by the accused. However 
thit may be, the three wto sse; from 
Danloour who hivede-osed ageiust Gudri 
are very substantial wi nesses Gur sisig, 
as ihev do, of the headman of the villase, 
the Chaudhri of the Bazer anda substantial 
mone/-lender. I find no reason to n!erfere 
in the case of aay of tkeapp'icants and I 
acco"diugly dismissthe applications of all 
three. 


ZX, Applications dismissed, 


RANGOON HIGH COURT. 
CRIMINAL REVISION NO, 519B OF 1923, . 
S:ptember 24, 1923. 
Presenj *—Mc. Justice May Ouag, 
i MAUNG HMAN AND ANOTHER — 
APPLICANTS 
gi, SUS 
EMP@ROR—O>?PO3ITE PARTY. 
Criminal Procedure Code( Act V of 1898), 5, 342 
— Evamination of accused, obje:t and mode of—Duty 
of Court -General question, whither sufficient. 
La-osje:t of th- proo* Lute tai l jowa ia section 
342 of cae Cui nial Procelure Cl, 18 to citable 
tae accused toexp ain each and every circumstance 
appearing ia evidence against hm, A Judge or 
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Migistrate skoud 1 ote very poit which re irirks 
he wil hyve fo put into ihe scale : 18h :1 the 
acusd and ílen quein kim cr each point, 
otlerui;c ii «wil b inges:ibe der iJe arse to 
knew what i in che Corri's wind ard he «ar ot 
rea: cnablyv lec xpe cec tole nl et: esp rip it. 
` Iti not a:ufficien.t ccm] iens wih the pro- 
viions of sccion 342 of th: Crinia Trececire 
Code topit a gen sal (etan to the acmrtd, 
such as; “What have you foray Tigin ing ibe 
siatcmert oí ihe comple. nts witne?” 


Crminelrev'son aganst an order of 
the Towuship Mavistrate, Wakema. 


JUDGMENT.— Ater reccrdirg the evi. 
dence of sx witnesses for the prosecu- 
lion, the leerred Magistisie procceced to 
examine the two acctsced under sccticn 
342, Code of Criminal Precedrre. Brt so 
far as the principal circumstances ap ear- 
irg in the evicerce eg:inst ilem were 
concerned, his orly qtestion was:—' What 

ave you fo sav regird ng tle stetenment 
of? the complainznt's witresscs ?" F's 
was 1 ota :ufficier t complince with fle 
requlieme.is of the hw. Tle object of 
the sectitn Is tocnelle the accusa to 
explain es:h end every circum;faice 
appearing in eviderce a'tini hm, A 
Jucge or Mogistrate shculd rote evi1y 
point which he tiirks he will have to qut 
into the scale asairst the eccused, and 
then qu:stion him on cach poit, Other- 
wise it is impossille {Cr the vectsed to 
know what is in the Court's mind. * Several 
points may be made by the prosecu!ic n, 
scine of these the Couit cons ccrs good, 
others are regarded as preccticzT v worth- 


` less, but the accused is not <¢fforded any 


reasonable opportunity of clear ng tp ike 
case by such a queston as “What have 
you to say?" The specific font cr 
points whch weigh ascinst lim must te 
mentioned; forif this is not dore, he 
cinnot reesonally be expected to be abe 
to expl:init ur them, 


F In the case before me, the compleirent 
alleged that she had obtained possssicn 
of thelind and had letit cut to tenants 
for four years. If this wes so (and I 
note that the learned Magistrate accepted 
it) i5 was a poi.t of supreme importapce, 
and the aceused should heve been asked 
about it. Th-y were not. and it follows 
that they were convicted improperly. In 
the circumstances, I am unable to ates” 


a 


= 
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IMAM ALI. U. EMPEROR, i 
the recommendation -of the learned Dis- 
trate Macistrate in so far as an acquittal 
is concerned, but for the reasons g'ven 
above, I set aside the convictions and 


sentences and direct that 1ke two accused 


be re-tried by such Magistrate as the Dis- 
‘trict Magistrate may select. 
- Re-trial ordered, 
Z. K, 


ALLAHABAD HIGH COURT. 
CRIMINAL REFIRENCE No. 452 OF 1923. 
“September 17, 1923. 
Present—Mr, Justice Sulaiman. 
IMAM ALI AND ANOTHER—ÀPPLICANTS 

Versus 
EMPEROR —OvPOSITE PARTY. 

Criminal Procedure Code ( Act V of 1898), s. 476, 
proceeding under— Notice, whether necessary. 

Ina proceeding under scctiou 476 ot the Criminal 
Procedure Code, notice to iLe accucd is not 
absolutly necessary, but the High Court looks 
with disfavour upon an older pasied under that 
section without such notice, and it is highly 
desirable, though not essential, that such notice 
should be given. fp. 8&9, col. 1.] 

Ram Piari v. Emperor, 16 Ind. Cas. 515; 10 A, 
L.].247.13 C.L J. 707, Inayat AER v Mohar 
Singh, A.W. N. (1905) 231; 28 A. 142; 2 Cr. L,, J. 

` 598, followed, < 

Criminal refelence mede by the Ses- 
sions Judze, Banda. 

Mr. K Verma,for the Applicants. 

JUDGMENT. —This isa Reference by the 
Sessions Judge of Berda tcccn mend'ng 
that the order of the Magisitate for the 
prosecution of the applicants ruder seċ- 
tion 103, Indian Penal Code, be quashed. 

The applicants are two Civil Court 
process serveis and witnesses, who had 
been sent out with-a warrant of arrest 
against Mahont Ram Kishen Das, wkowes 
a judgment-debtur in certain executicn 
ptoceedings. “On the 5th of Merch, the 
applicants stated that, they wert to the 
Railway Staton Babitpurwa end found 
the judgment- debtor there; the warrant 
“Wee shown to him; and he was arrested, 
A Police Constable was also in attend- 
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ance, and the judgment-debtor was asked 
to give in wtiti: g to the Constablea written 
note to the effect that he kad been served. 
He did signa paper, Later on the judg- 
ment debtor taking a spearirom his ser- 
vant asked tre Constable: to £ ive beck the 
paper to him which was returred, On 
this hetoretke paper into pieces and threw 
them away, and then road away from the 
station. ‘The process servers picked up this 
paper which was all torn to pieces and 
the servant of the dectee-holder sent a 
telegram to the decree-hoider at Karwi 
stating that the judgment-debtor jad been 
arrested but had gone away. On the 6th 
of March the process servers made a report 
in which they set forth their version of. 
the occurrence and also alleged that at 
thet time the Station Master, the Assistant 
Station Master, the Constable and the 
other accused were present. The judg- 
ment debtor was acccrdingly prosecuted, 
but was ultimately acquitted by Mr, 
Desai, 

The judgment under which the judgme nt- 
debtor was ecquittcd slows tlat altogether 
eight witnesses were exanined on behalf 
of tbe prosecution, six of w}.om substan- 
tially supported the prosecution story, The 
Station Master and the Assistant Stetion 
Master, who wete exemired cn behalf. of 
the prosecution and also were cfoss-ex- 
amined as hostile witnesses, stated that 
they krew nothing of the cccutrence and 
that within their krowled: e ro such oc- 


. currence took place. Taking allethe pcirts 


into consideration, end particulerly the 
extremc]y  unrelialle charecter of the 
evidence, the material contradictions in the 
statement of some ocof* the prosectiiicn 
witnesses, anda total denial of any krow- 
ledge by the two witnesses atove named, 
as well as the non-production of the 
Constable the learned Magistrate was 
convirced that tre cose was ə fale ore. 
He accordingly acquitted the accused. 
He did at once order procecdings ur der 
section 476 against the process. servers, 
but submitted a copy of the jucgment 
to the District Mazistrate. Later cn 
he started proceedings under section 476. 

The learned Magistrate however was 
not satisfied with the evidence which 
was already On the record and in order 
to further satisfy himself he- degided to 


^ . added tnat the Circle Inspector 
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hold a preliminary enquiry. No notice 
to show cause was issued to the present 
applicants, and they were not given any 
opportunity to be present at the time 
when this enquiry was held and when 
further evidence was recorded, It is 
true that in. proceedirgs tinder section 
476 notice is not absolutely necessary 
but i5 has been held by this Court in à 
number ofcases thatitlooks with disfavour 
upon an order passed without such notice, 
and it has also often been remarked that 
itis highly de,irab'e, though not essential, 
that such notice should be given vide 
Rim Piari v. Emperor ax) and. Imayat Alt 
v. Mohar Singh (2). ; 

This cise is however stronger still. It 
-was not only a cise where no preliminary 
enquiry was held and notice issued but 
where a preliminary enquiry wes actually 
held and additionil evidence recorded by 
the Magistrate; and a report from the 
Circle Inspector, who made another indep- 
endent private enquiry taken into-cors- 
ideration. Ir bis order passed under sec- 
tion 476 the learned Magistrate has 
Iemarked that he had acquitted the acersed 


in the previous case merely because of the - 


ugreliability of the prosecution witnesses, 
although no defence evidence had been 
taken. That later on he 
Circle Inspector to make a trorough Iccal 
enquiry and to senda report, that he 
himself went to the village and made an 
enquiry at the station and exam'ned 
some of the persons mentoned by the 
Qirc'e Inspector in his report. He clso 
had 
thoroughly enquired ito the Cas», ard 
every one who could throw any liglt in 
the case had been examined by him, ex- 
: cept the Constable Jamaluddin, who was 


alleged to have been present at the time . 


of the occurfence, and was on lee ve and 
out of station, All this evidence wes 
recorded betind tlle back of theapplicants, 
and the report of the Circle Inspector, who 
mide an enquiry? in the absence of the 
Migistrate has been taken into account 
and stress laid upon it. 


(i) 16 Ind. Cas. 5t5;10 A.L.J 247; 13 Cr. L, 
J. 707 - : . 
. (2 A. W.N. (1905) 231) 28 A, 142; 2 Cr. L: 
1.598. |. . è | 
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The learned Sessions Judge who has 
considered the case on the merits, has 
pointed out that the present: applicants, 
from the very start, bad Feen mertioning 
the names of tl:e Station Master and the 
Assistant Station Master, as well as tke 
Constable, who has nut been examined, 
as being among those persons who were 
present at the tme. It is not very pro- 
bable that if the whole story was altog- 
elher false, they would have mentioned 
the names of the S’ation Master, and 
of the Assistant Station Master, £s well 
as of the Constable, withcut any expecta- 
tion that tiey would suppcrt them. There 
Were six witnesses produced in suport of 
the prosecutionstory, and as £gainst them 
the only eviderce consists of the denial 
of the judgment-debtor and also the 


ignorance of the Station Master and the 


Assistant Station Master. 

In view of allthe circumstances point- 
ed out above I am of opinion tbat this 
Refererce must ke éccepted, ard tke order 
directi g the prosecution of the arp. pl'cants 
be quashed. 


Reference accepted. 
Le K, 


RANGOON HIGH COURT, 
CRIMINAL APPEAL NO, £74 OF 1923. 
September 25, 1923. 
Preseniz—Mr. Justce May Ocng and 

Mr Justice Beasley. 

NGA PO CHET—APPELLANT 
VEYSUS 
EMPEROR-—RESPONDENT, 

Penal Code (Act XL V.of 1860), s. 304 1 I— 
Injuries on non-vital parts— Death caused by septic 
pcisontug-— Off nee. 

Accused attacked the decrascd and inflicted four 
i juries an him, none of which was on a vital part, 
and ceath result: d because of s: ptic pr itining: 

Held, that the act of tke accu-ed fell within the 
defini ion (ontai ed in the second part of section 
304 of the Penal Code. 

Criminal appeal from an order of the 
Sessions J udge, Myaungm ya, passed in 
Sessions Tria] No. 25 of 1922. 


- 


~h 


.' no d'ffieulty 
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Mr. Robertson, for the Appellants, 
Mr, 4.G. A , for the Crown, 
` JUDGMENT. 


- 


May Oung,J.—There does not appeor 


to be anv room for doubt that it wis 
the appelant wh? attacked Ah Kan and 
caused h's death. He w s premptly de 
nounced by Ah Kan, who had scen him 
before and there was sufficient ‘ight. Ah 
Kan’s statement is suprorted ty On Shwe 
and Ah Vin who know the appellant and 
had seen him twice on the evening be- 
tween 7 and ro o'clock and when they 
saw him run pass them at a short dis- 
tance ahovt 1T P.M., they could have hed 
in ident‘fsing hm, There 
is "Iso the evidence cf Ah San end Ba 
Chit; the latter’s statement /s open 1o 
suspc'on but thet of the fortrer wes, like 
those of O1 Shwe and Ah Y n, gien at 
once, not long aíter the assavlt. and there 
is no adequate reason to dskelieve him. 

Iwou'd, therefore, confirm tle finding 
that To Chet was the assailant ag (o tle 
offence committed by him. 

‘This seems to be a case on the border 
line Of the four injuries inflicted, one, 


` on the left foot was rot serous, that on 


the back healed up, the r ght el ow ard 
the rgbt knee su^cered n.ost. None of 


these were vital spots and the assa lent's . 


inten ion was apparenty io mim bis 
v ctim. Death resulted bce^vse of septic 
po'son/ng and hrnce it is difficult to 10ld 
tiat the appellant intendcd to inflict 
bodly injury sufficient in tke ordinary 
course of rature to cause death. -He 
must, however, in my view, bte held to 
hiveintended tocause bod ly iniury which 
was likely: to cause death, the degree of 
probalility us to death enru'ng not teing 
so hi has to justify a find ng of m rder, 
He is, there'ore, guilty ot an offence 
puni.hab!e un ler the sccord part of section 
04. ; 
d Í would alter the conv‘ction according- 
ly and sen*ence the appellant to ten years’ 
rirorous imi r sonirent, 

Beasley, J,—I cocur. 

Conviction and sentence altered, 


2. dm 
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ALLAHABAD HIGH COURT. 
Criminal, APPEAL. NO. 446 OF 1923, 
July 17, 1923. 

Pre seil:— Mr. Justice Walsh. 
SUBEDAR AND OTHERS— ACCUSED 

«C ~-APPELLANIS 
VETSUS 
" LIED OR-- OFPONENT, 
viminal Procedure Cide ( dat V of 1898), s. 1 
— Farsi Injormetion Retort, whoiis— E; neda 
(I of 1872), $.27—Staement io Poiceby co-accused 
ad miss: biliy of—-Statenent, whether eyrdence of 
guit of co-acer sed, 

The First Inicrmaticn R port is the teclnicél 
descrip:ion oi arcp rr ind r eceticn 154 o: the 
Cr. minal Procedure Code, g vo g fint inicrn ation 
of a CopLizi ble cflrie, Iti usualy nace Ly 
the complahznt«r ly som boay cn kis lala. 
The descr:pticnis inappi-able to a statement 
made by the accused. [p.$g1, eo]. 1.9 

A statement made by an appiovertotie Police 
at thetime of h.s arresi givi gtie nemes of othiT 
poiseus who had join din the chinw can be wed 
as eg inst the Ig tet Only ui er :eci;on 27 of tLe 
Evide.ce Act. The use wlith car -eghimatc, Le 
made of such infc amaticn i: merch this et when 
dir ct evidi ne is given again: t the accused at che 
trial, it i op n to the ceferc to’ uk tich 
cvidene by .skiug whcthea hence ofe partieilar 
accued was meonticied or mut ai tle tine. It 
b. Comet € v: dc Lie WhL.cl nay Lerscd to test ihe 
consistency cf the epprovers stery and it js 
information which lesus to the ciktovery of the 
accu: ed, ' but it is no evideree of tLe guill cf tite 
actu:cd.. [p. 691, col. 1.) 

Crimi i1 ajpeclegiinst an order of the 
Addi ionz1 Sess ons Judge, Aligarh, dated 
the 18th of Ayprilic23. i 

Mr. S. N. Mukerji, for the Appellants. 

The Government pl e:det, for the 
Crown, . . 


JUDGMENT.—In this case six men have 
been convicted of the cifence of ' making 
preparat on for a dacoity and sentenced 
to vary ng terms of imprionment o! some 
severity. The first ‘two Subedar srd Rem 
Chand.r have c]readv been convicted of a 
d.coify and rentcnc:d to eiglt years’ im- 
prsonment, whch eom iction and sentence 
his been coufitmed by me in the coi nected 
case. I have no doubt whatever as to the 
gu it of allthe appellants, The same ap 
prover Na1ain who gave eviderce in the 
counected case his also given evidence in 
th's case. 

I should not, therefore, interfere, or say 
anything al out the details of the csse, if - 
it were not for one unfortunate circun:stance 
in the. way in which the learnad Judge 
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has dealt with one feature in the evidence. 
A techrical point hes Leen argucd on 
behalf oi the appel nis, endin my op' nion 
it isa gocd one. Wih regard to sore of 
the accused it happers to possess little or 
no importence. I wil deal withthe wey 
in which it affects thecare of the appel- 
lants in detailin a moment. Bit it isa 
point of general importe nceaffecting o'her 
acctsed, and a peint ujon which the 
learned Judge ought never to have wade 
a mistekeat all. The pont is really an 
elemientery one. Ihave no doult the 
learned Judgeis qvitefemilir with sec- 
liens 25, 26 and 27 of the Evidence Act, 
butthe complaint agaist hisjudgmert ‘s 
that he has m'sap lied ihe secticns. Tle 
point arises in this way. The ap) rover ard 
one of the appellants were <c1restid Jre- 
tically red-handed. They made stel ments 
to the officer who arrested them involving 
admissions of guilt, They wert furiker 
‘and gave a list of the other members of 
the gang. Thereupon the officer mede a 
report in writing to his superior, cotain- 
ing the information which he had receiv- 
ed, including the names of tbose other 
. persons received frem the two men arrest- 
ed. Som hw or ano'hrr the leerred Judee 
has described this Folice rejext, which 
is merely the report of a confcss‘on, ts 
“the First Informsticn Report”. New the 
First-Inforn. ation Re, ort is a well-}ncwn 
techr ica! descr'pticn o' a rep orf under src- 
tion 154, Criminal Procedrre Coce, giving 
first information of a cogrizeLle Cr dle, 
This is usually made by the compicincnt, 
or by some one on his behalf. The 1a ngu- 
age is inapplicalle toa statement nece 
by tbe accused. The novelty cf a state- 
ment by im acctsed person being called 
the Erst Information. Report we« to 
me sostrange, thet when Counsel for the 
appellents eddresscd bis erstmuent to me 
attacking tle Judge’s use cf tke First In- 
formation Report, I tcok no notice of the 
orgument, The learned Judge reclived that 
he was dealng with « confession, Lut he 
 mementerily feiled to apprec’ate thet ihe 
document itself was inc dn issTle, «nd iI«t 
the only way in whichthe inforn eticn relied 
won could be used was by section 27, 
That ‘s to say wi'h recard fo the other 
accused, the officer giving evidence might 
say; "S a frested them in consequence of 
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information received from  Neraln and 
Thekuri. When I ermsted them they 
made a steterent to me which ccused 
me. to arrest these  peo]le". The use 
which can legitimately te meade of 
euch infortration is merely this, ikct 
when directevidence is fiven ageinst tre 
accused at the tric] and there wes eviderce 
against the eccused, it is open to the 
defence to check sich evidence ly askirg 
whether the neme of a periicv'ar eccused 
was mentoncd or not at thet'me. €o 
that itbecomes evidence which mey Te 
used totest that the consistency of sn 
aprrover's story, : rd ct any re Js in- 
formation wh c]: lec ds to ihe drcoverv cf 
the acersed in question, It is ro ev’ dence 
of the guilt of the cecrveed, erd ite 
mischief into wh'ch tke lecrred Trdre Fes 
tellen end whic. bes Feco tig hi'y cir- 
plained of, is thet he hes used it threri L- 
ott as evide: ce cf fuilt. Jn diccsiiig 
tFeíndivicusl cares fie corsier!lv se ys ^n 
the forefrent of tle points cgairst ike 
indi vidt al «accused, that “his nne 
occurs in the first report, " ana Le acouls 
some because their ni mes do rot ejjear 
inthe first rere1t end in his general dis- 
eussion in the judren crt lc says thet t “the 
First Jnformatien Rey crt ` `n cuestion is cf 
the ercatest im 071: rce”. As 1e £1 TCS fcus 
of tke zcee ed I £m ouie satifed itat 
there wee alrncant cviderce wl cut {Lis 
inadmissible Gecumer ft, Khute. wes eriet- 
ed in the vilage, wlere several of tte 
deco.ts come from, alorp with Chir: rji 
who was cred with a Ice ded weryor. Fc 
has heen identifed as being with (tkr 
members of tkegang in two diferent pk ces 
by three witnesses. He unfortrnatcly hes n 
squint. I do not urders'ard Why a squint 
shou'd Fe regarded asa ber to alegitimete 
ideitfce.Uon, It seems dome tailer in 
cidihan ctherw:e. It is quite true dist 
if there is a distoncst Investigation an 
Ins: ector mi Lttell the w'tresses thi t cre 
of the perscrs Fe wanted ideni fied Lcd a 
squint, and it might te well, if there are 
many yersons awaitirg trial with this 
abncrmalty, that some of {Lem might fe 
put amonest the crowd for identficceticn, 
but a man michf jrst as well objcet to 
an identificat‘on because he hepyers to 
weit a black moustache, People with, afe- 
markable features take that risk when 
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they take a> on evilcourse. Chiranji has 
een sworn to by the approver, end as the 
Judgesays hisarrest witha loaded pistol is 
an incriminating fect apeinst him, and , he 
has been identified by some of the wit- 
messes. Umrai was with the two appellants 
whom I havejust mentionedand he has 
also been identified. Thakuri was with 
Natain when they were both arrested 
hiding soon after day-break with a loaded 
gun and ammunition. In the case of these 
four I have.no hesitation in confirming 
their conviction and sentences, ‘The case 
of Ram Chand-r and Sutedar is not quite 
so simple. Omitting the objectionable 
report, thereis only the identification of 
witnesses who hive madea fair proportion 
of mistakes, and if this was the only thing 
a°ainst them, I should have felt some 
difficulty in decid nz whether I ought not 
to order a new trial. “But I propose to 
take a short and common sense course 
waich cannot possibly prejudice the accus- 
ed. They havealready received eig ht years 
for dacoity. HI had the power I would 
make the sentence in this case run con- 
currently. After the eight! years their power 
for mischief willbe very much diminished 
and it seems an adequate sentence, They 
must hive been guily of some prepara- 
tion, if not this preparation, and I, there- 
fore, uphold this conviction and having no 
jurisdictión to order the sentence to 
- concurrently, I reduce the sentenceto one 
of one diy to date from the judgment in 
the Sessionstral. I have taken the pains 
which I have done to den] with this ques- 
tion, becxuse I thought it right that the 
attention of -the Sess'ons Judge should be 
drawn to the point, and that he skould 
realise thatin a case of this kind,if the 
other evidence or other circumstances have 
raised a doubt as to the sufficiency of the 
evidence in the case, the time and trouble 
spent in this case, would have been 
thrown away because I should have had to 
otder a new trial. Subject to the above 
modifications the appeals are dismissed. 
Conviction upheld. 


Z. K. Senlance reduced. 
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* .  CALCUTTA HIGH COURT. 
CRIMINAL R&VISION PETITION No, 269 
OF 1923. 

April xo, 1925. 
Preseni:— Mr, Justice Newbovld and 
Mr. Justice Suhrawardy. 
SHERMULL AND OTHERS—PETITIONERS 
ver SUS 
THE CORPORATION or CALCUTTA-— 
OPPOSITE PARIY, 

Calculta Municipal Act (III of 1899), $.631— 
Complaint within three months— Adjournmert— 
Revival after three months, effect of—Criminal Pros 
cedure Code (Act V of 1893), ss, 247, 344— Ad- 
journment— Proccdüure——Sumnions Case—Aisence 
of complainant, —.ffcct of — Acquitlal— Oidey of 
Magistrate, whether necessary. 

On a complzint charging the aceured with selling 
adulterated ghee under the Caleulta Muricipel 
Act the accused were sumimoced ard the case 
was then acjourned for six weke, cs the Focq 
Inipector who had filed the ecm laint wes on 
leaye. No further order was pasicd in the ease 
and nearly three ycars afterwards the proceedings 
were revived on the application of the Fucd 
Insp ctor and fresh svmmonses were issued to the 
accused. It was found that-it was the practice 
in the case of such prosecutions to stay grc- . 
cec ding: forlcngthy periodi ; : 

Held, (1) that the order parscd Ly the Magis- 
trate direo:ing the issue of fresh summe nses wes 
pessed in a pencing case of which the Magistrate 
hat teken cogiisanoe on thc Orjgiral en plint- 
and th. provisions of seciion 631 ot the Caleutia 
Municipal Act had not, there‘ore, becn con- 
travera d; [p 8a, col. 1] 

Nando Lal Guha v. Corporation of Calcutta, 
56 Ind. Cas. 862; 24 C. W. N. 467; 31 C. Å. J. 
442; 21 Cr. L. J. 558, distinguished. - 

(2) that the procedure adopted by the Magis- 
trate could not be approved and that he shou'd 
have obsirved the provisions of scction 344 of 
the Criminal Procedure Code as to adjourn ments 
more striotly. [p. 894, col. 1.] 

Section 247 of ihe Criminal Proecdure Code 
gives che Magistrate a diserition io acquit the 
accused in the absenge of the complainant, but 
the absence of the complainant in a summons 
cas? cannot result in the acqui tal of th ac- 
cus- w.thout the Magistrate passing any order 
iu the exercise of that diseretion, [p-&94, col. 1.) 


Babus Dasarathi Sanyal and B. C. 
Mukherjee, for the Petitiorers. 

Babus M. N. Mukherjee and S. N, 
Mukherjee, for the Opposite Party. 


JUDGMENT.—On the 23rd March 1920 
Dr. S. N. Ghose, Food Inspector of tke 
Corporation of Calcutta, filed a complaint 
in the Court of the Municipal Magistrate 
asking for summons against the petitioners 


under section 574-499 A (1) of Act lr 
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(B.C) of 1899 as omesded by the Cal- 
cutta Municipal Amendment Act of 1917. 
The offeice compl:ined of was that the 
petitioners had been selling adult-reted 
ghze on the 4th Pebruary 1920. The Magis- 
trate ordeced summons to issue for the 
I7th April 1926. Oa that date the pett 
tioners appeared by Pleader end the Magis- 
trite pissed an order directing that pro- 
ceedings be stayed for six weeks as the 
Food Inspector was on leave. On the 
record no further order appears until 
29th November 1922. On that date the 
Food Inspector prayed for the revival of 
the case and the Magistrate ditected the 
record to be put up. On the 16th December 
1922 the Magistrate passed the follow- 
ing order ' "Case revved, Issue fresh 
Summons for 13th Januaty 1923.” The 
p2titioners hive obtained this Rule call- 
ing on the Municipal Magistrate and on 
the Chiirman of the Corporation to show 
cause why this order revivinz the proceed- 
ings Should not beset aside on thefol- 
lowing ground: ''Forthat having regárd 
to the great delay which had  cccurrd 
from th» dite when the proceedings were 
stayed watil the applicaton for revival 
(namely 17th April 1920 to 29th Novem- 
, ber 1922) it must be assumed that these 
proceedinzs were abandoned and that the 
ao lication for rev.val on the 20th Novem- 
ber 1922 was atlecst a fresh complaint 
and being more thon three months after 
the date of theallezed o:fence the proceed- 
ings could not go on in view of section 631 
of the Calentta Municipal Act,” 

In ‘support of the Rule reliance is placed 
On the aecision of a Bench of ths Court 
in the case of Nando Lal Guha v. Corpora- 
tion of Calcutta (1). We hold that the 
facts of that case are clearly distinguish- 
able from the facts of the present case. 
The point Of resemblarce in the two 
cases is that 4n order was passed reviv- 
ing the cass after the pioceedincs had 
been in abeyance for a very jon? time. 
Bat the point on which the d:cis'on of 
this Rule depends is whether the original 
proceedings were ebandoned so that the 
application of the 29th November 1922 


(1) 56 Ind. Cas, 862; 24 C, W. N, 467; 31 C. I, 
J. 442; 21 Cr. I.J. 558. 
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must be regarded as a fresh complaint : 
if this were fresh complaint the issue of 
sommons thereon was ciearly illegal having 
re-.ard to the provisions of section 6:1 
of the Calcutta Mun'cipeal Act which pre- 
ventsa Magistrate from taking cor nize nce 
of an offence under the Act unless the 
complaint is made within three months 
of its commission, But having regard to 
the Magistrate’s explanation we cannot 
hold that original proceedings were aban- 
doned. The Municipal Magistrate is a 
Presidencv Magistrate and under section 447, 
Criminal Procedure Cede, we are bound to 
consider his explanation before settirg 
aside his order. It appears that sirce the 
amendment of the Calcutta Municipal Act 
by the Act of I9r7 the Corporation bave 
instituted a large number of prosecutions 
for adulteration of ghee. These cases are 
usually strongiy contested and es the eyi- 
dence in the majority of cases is more or 
less similar it is inconvenient for the 
Corporation and the accused as also for 
the Court for these casesto go on at one 
and the same time. Conseaucnily some 
of the cases includirg the present case 
have been stayed consistently with a pro- 
cedure prevailing in tte Court for the last 
20 years, It further appears that several 
other similar cases were instituted against 
two of the three petiticners and that they 
were fully aware of all tLe circumstances. 
Having regard to these facts we see no 
reason to hold that the proceed'ngs were 
abandoned. Jurther we are satisfied that 
the petitionets were rot prejudiced by the 
delay and were not Jed by it to believe 
that the prosecution had been dropped. 


But the most important difference be- 
tweenthis case and the case of Nando 
Lal Guka v. Corporation of Calcuita (1), 
cited above is in tbe form of the apjli- 
cations on which the orders revivirgthe 
case were pissed. In the reported case the 
application, which is set ovt in full in 
the report, cOntained statermexts of facts 
which were subsequent to a stay of pro- 
ceedings. Here tbe applikation is on a 
printed form and is in the following terms, 
“The prosecution prays that case No. 3011 
B of 1920 On which proceedings were 
stayed in this Court in 17th Aprilig2o 
may berevived." This was certainly not 
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a complaint on whch the Magistrate 
could have taken fresh cognzarce ot 
the .offence. His order directing isste 
of summons was an order yassed in a 
pending case of which he bad taken 
coznizance within three months of the 
alleged commiss’on of the offe.ce and the 
provisions of section 631 of Calcutta 
Municipal Act were not contravened. 


It was urged on behalf of the peti. 
tioners that the case ceased to be a 
pending case when the compliinant did 

not appear after the expiry oi six weeks 
from the 17th Apri 1920 Since the Magis- 
trate ought then to have acquitted the 
petitioners under section 247, Criminal 
Procedure Code. But that section gives the 
M:gistrate a discretion and we hold that 
theabsence ofa complainant in a sum- 
mons case cannot result in the acquittal of 
the accused without the Magistrate pass- 
ing any order in exercise of that dis. 
 eretion. 


But though we find no illegality in this 
case which requires our interference we 
feel bound to express our disapproval of 
the procedure followed by the Magistrate. 
There is obviously something wrong in a 
- procedure that results in a delay of over 
three years between the alleged com- 
mission of the offence and the commence- 
ment of the trial and such a procedure 
eannOt be jus'ied even by twenty years 
prevalence. We fully appreciate that 
these cases when contested necessitate a 
leagthy trial. But that does not justify 
tie Magistrate in disre arding the pro- 
visions of section 244 of the Code of 
C iminal Procedure. Waen tke six weeks’ 
ad;oirnmeat ordered on the 17th April 1920 
came to» an end the  Mogistrate shoild 
hive made au order in writing stating 
the rausun fora iurther adjournment and 
adjourning the cose for such iime as he 
coisidercd reasonable. In the present ca: 
.the convenience of parties would have 
bseia sufficiert reason for adjourning the 
case and the cireumstaaces of the case 
would hive rendered remands tor lenzthy 
periods reasonable, Had the procedure 
prescribed by law been followed it 
wou'd not have been necessary 1o issue 
thia Rule. 


Cea, 
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As already stated we hold that the 
grou.don which this Rule was grated has 


not been established and the hue is ac- 
cordingiy discharged. 
Rule discharged, 
Z. K, < 


LAHORE HIGH COURT. 

CRIMINAL REVISION PETITION No, 368 

OF 1923, 
May 12, 192%. 
Present:—Mr. Justice Moti Sagar: 
ATA MUHAMMAD AND OTHERS— 
PETITIONERS 
versus. 
E MPEROR—OPPOSITĘ PARTY. 

Penal Code (Aci X L V of 1860), s. 147— Rioling, 
ingredients — ol-— Unlawful | assembly — Number 
reduce below five—Conviclion, whether can be main- 
Lai ned. 

In order to sustain a convictign under seg- 
tion 147 of the P.nal Code it is nec ssary to find 
tha: (he p rson accused of that offence was, a 
member uf an unlawful assembly and that he used 
fotc*or violence in pro. ecution of the commun 
objest o: such assembly. bp. 895, col. 1.) 

Waereou: o: five men aleged to have formed 
ug] iwfulass:mbly anloomm..c.d ariot, two ate 
acjaitted a3 not having be:n momb rs of the 
ul.4w ul ass?moly, the co :viotion of the rc maiad-r 
under section 147 of the Peaal Code cannot te 
maiutaiied and ach of them can be held respon- 
Sisle ou.y for waat hi: hi*iself d.d. [p. 855, col. 1.] 


Criminal revison against an order 
of th» Alitionil Disrr.ct Magistrate, 
Sikour at Surzodha, dated  r3th 
January 19?3. 

Dr. Mohammad Alam, 
tioners, 


for the Peti- 
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JUDGMENT.—On the facts found by the 
learne] Aldttional District Magistrate Jt 
is impossible to maintain ihe convictious 
of the petitionersin this case, Tke story 
for the prosecution briefly is that on the 
Ijth of October 1922, there was a fight 
between five persons, namely, Amir, son 
of Khanan, Jahna, son of Nawib, Ata 
Muhimmad, son of Khanan, Amir, son of 
Jah«na, and Jahana, son of Chiragh, on 
the one side, 3nd Khanan complainant 
and his brother, Ghulam Muhammad on 
the other. In tbis fi.ht Loth parties re- 
ceived some sight injuries. Th: complain- 
ant Khanan has stated that Jaha na, son of 
Nawab, gave him. two lathi blows while 
Amir, son of Khantn, gave a bow with a 
si:kle on his month which re.uted in one 
of hs teeth being knocked out. Ghulam 
Mihammad, brother ot the complainant, 
was also examined as a witness in the 
case and stated that Ata Muhammad and 
Amir, son of Jihana, each gave a [atut blow 
on his head and that Jahana, son of 
Chra;h, struck him on hshand. Some 
Witnesses were also produced who stated 
that they were present and tbat they 
saw the conplainant and his brother being 
batea by the accused. The learned 
Aidtional D strict Magistrate did not 
place any relian e upon their statement 
so far as J hana, son of Chit:gh, and 
Amir, son of Jahana, were concerned. He 
was of opinion that these twopersors d.d 
not partici;ate in tie’ fight, and that 
they were not even present. Asa result 
of ths finding he ac.uitted these two 
persons b.t maintained the ccnvictious 
and the seiten:es imposed upon the other 
three accused by the Tral Magistrate uncer 


. sections 147/123 ot the Indian Penal Code. 


It is impossible to “understand how the 
present three p titio.ers could be keli 
guilty of the ofence of riotinz undef sec- 
tio: 147, Indian Penal Code, when -the 
Other two accue:d, namely, Jaboni and 
Anir, who w.re alle:ed to have been with 
them iu the fi ht, had been ceqcitteJ, In 
order to sustain a conviction u:der sec- 
tion 147 it is aecessiry to fiad that the 
person accused o! th.t offenee was a mem- 
ber of on unlawful assembly, and that he 
used force or violence in prosecution of 
the common object of such assembly. 
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In the present case on the finding of 
the learned Additional Listrict Máristrate 
it is clear that there was no unlawful as- 
sembly, and a conviction i.nder section 
147, Indian Penal Coce, is, therefore, 
ihegal. 

As to the conviction of the petit’oners 
under section 323 it should Le observed 
that the Additional D'strict Mogistrate 
docs not say in his judgment what each 
Of the petitioners did, nor Las tle state- 
ment of the complainant that tke injury 
to his tooth was inflicted by Amir, son of 
Khanin, been believed by him, ‘The 
medical evidence shows that the tooth was 
not knocked Ot bya s'ckle blow and thet 
it was prob: bly extracted subsequently 
in order to make the ca'e look serious 
against tle accused. The otter evicerce 


‘produced on behalf of t.e prosecuticn hes 


also been disbelieved at least in so lar as 
tle two men, who have been a quitted, are 
concerned. In the absence of any satis- 
factory evidence connecting the petiti- 
oners with. the offence I am unable to 
maintain the convi tions and must hold 
that they are entitledto an acquittal, 
. I accordingly accept the revision and 
acquit the petiticners, 
| Revision accepted. 
Z.K. 


 LAHOEE HIGH COURT. 
CRIMINAL: APPEAI, NO. 2 OF 1923. 
. March 23, 1923. - 
| Present — Mr, Just'ce Ffcrde, 
SAUDAGAR SINGH AND ANOTHER — 
CONVICTS—À PPELI'NTS 
versus 

EMPEROR—RESPONDENT. 

Evidence Act (I of 1872), ss. 114 til; (b), 133-— 
Approwr, siatemert | of —Corroboration — E: id»rca 
relating to recovery of stolen articles from possession 
of accused. . 

Evidenoe relating to the reeuvery of allcged 
stolen ar. icles from ihe possessi n of an accu: d 
p rsen, which isi sel! suspici.usand unsatisfactory, 
cannot b tzea. ed as cor b ration of the cvi. ence 
of an approv rinvolvingtiat acois'd persun in 
the commission o! an off nce of dac ity. 
^ The how e of a person accuse 1 of dacoity was 
seaiched in his abs« no. ana certain stol n ariieles 
were alleged to have been recovered. The aeeused 
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was given no oppottunity of checking the result 
^ of the searoh or giving any explanation as to how 
the articles cameinio the house. There was no 
evid nce as to where the respective articles were 
found, nor a, to who produc. d them: 

Held, that the evidence as to the search was 
unsatis'actory and could not be used as corrobora- 
tion of the approver's statement inoriminating 

the accused. 

Appealfrom an order of the Special Magis- 
trate, First Class, w th section 30 powers, 
Gurdaspur, dated the 24th November 1922. 

Mr. Kh1ra^ Singh, for the Appell -nts. 

The Assistant Legal Remembrancer, ior 
the Crown. 

JUDIMENT.—Saudagar Sirgh, Diyala 
and Jagat Singh have all three been 
convicted under section 395 ofthe Indian 
. Penal Code and sentenced to seven years’ 
rigorous imprisonment including three 
‘months’ sol:tery confinement and a fine of 
. Rs. I00 each, or in default further rgorous 
imprisonment: for nine months. Having 
gone through the whole of tlhe evidence on 
the record, and having listened to all that 
Counsel for the appellant have h.d te 
say, I am satisfied that the finding of the 
learned Magistrate is ccrrect so far as it 
concerns Saudagar Singh. i l 

The only direct evidence is the evidence 
of the appiover, and, therefore, one hasto 
look fot -corrobotation of -his story in 
material particulars. Iam satisfied that 
in the case of Saudagar Sngh there is 
ample corrobotation ot the story of the 
approvers impl cating him in the eommis- 
sion of the crime of which he has been 
convicted and sentenced. | 

As regarus Jagat Singh, the case Js‘ on 
a different footng. The approver himself 
at first stated most definitely that ke dd 
not reccgn'se this man es being one of the 
party concerncd in the dacoity in ques- 
tion. It is true that he subsequently 
retracted from this statement and declarcd 

that he dd recognise him; but that was 
| Only after he had been pressed by the 


i i prosecution and I must accept the state- 


ment which he first made. 
' Even if I accept the subsequent state- 
ment of the approver that he in fact did 
recognise this man as one of tke party 
concerned in the robbery, it does not 
supply the corroboration required. That 
corroboration is sought to be established 
“by the. recovaty list of certain articles, 
gileged to be some of the articles stolen 
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and subsequently produced from Jagat 
S nzh's house. I cannot, howeier, regard 
this evidence of discovery and identification 
as being satisafctory. This man’s house 
was searched in his absence and he was 
given no opportunity of checking the 
results of the search or giving any expla- 
nation as to how the articles came ;nfo 
that house. There is no evicerce as tc 
wh:re the respective ornaments were ound, 
nor is anything said as to who produced 
them. As the discovery o! these articles 
is the only eviderce put forward as cor- 
roborating the story of the approver I 
cannot hold that h's guilt has been estab- 
ished beyond a reasonable probability of 
d ubt, 

Iu the case of Diyala, the only corrobo- 
rative ev' ence tendered isthe prcducton 
of one bank which he is alleged to have 
pioduced before the Police. In the con- 
duct of the sesrch tor this particular 


article the provisions of section 103 of 


the Code of Criminal Procedure were not 
satisfactorily complied with. Two of the 
witnesses present at the production of the 
article in question stated that the silver 
bankand band were prodcced from a 
tind, but a third witness, Sundar Singh 
(P. W. No. 25), states that the ind con- 
tained a silver bank ard makes no men- 
tion of the other article. No explanation 
is even suggested as to how  fhis other 
article came 1o be there ard I am not 
satisfied that. the circumstances under 
which these things were produced are 
altogether beyond  suspiciun, As the 
evidence of recovery fs the orly evidence 
tendered as corroborative of the story of 
the approver in material particulars, and 
aslam not satisfied with this evidence, 
I do not consider hat Diyala’s complicity 
in the crime has been established beyord 
reasonable doubt. 

I accordingly dismiss the appeal in the 
case of Saudagar Singh, and I accept the 
appeals of Diyala and ' Jagat Singh, and 
setting aside the convictions and sentences 
of the learned Magistrate as respects these 
two men, I order that they both be set 
at liberty. 

Z. K. ; 
Order accordingly, 
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FIRST CIVIL APPEAL No. 26 OF 1920. 
September 8, 1922. 

Présent:— Mr. Kennedy, J. C.,; and 
Mr. Raymond, A. J. C. 
BEGRAJ—PLAINtIFE—APPELLANT 
Verses 
ALISHER AND ANOTHER—DEFENDANTS— 

RESPONDENTS. 


Contract Act (I X of 1872), ss. 23, 51-~Specific 
Relief Act (I of.1877), s. 22— Agreement to 
supply funds for litigation in return fov share in 
property, whether opposed to public fell abdi 
for sale of immoveable property — 
bound to tender purchase-money—~Speetfic perform- 
ancz—Delay in suing, effect. of—Discretion of 
Cotrt— Notice—Registration, effect of. 


A fair agreem nt tosupplyfunds to carry on a 
suit in consideration ot having a share. of the 
property in dispute, if recovered, ought not to be 
regarded as being perse opposed to public policy. 
Agseam nts of this character mut, however, be 
car-fully scrutijis:d and should not be tolerated if 
their motive is tiuproper orif the immediate object 
is merely to promote gambling in litigation. [pi 
898, col. 2.]: 

The strict law as to tendar is not applicable to a 
suit for specific performance. (p.899,col. 1.] 

Tvibhuyandas Varjiyandas v, Balmukundas 
Kishoredas, 67 End. Cas. 865; (1923) A, I. R., (B.) 
15; 24 Bom. L. R, 434, relied on. 


A. purchaser is not bound to tender the purchase- . 


money unless the vendor is ready and williag to 
petiorm his part of the promise. ‘[p. 899, col. 1] 


Shriram Rupram v. Madangopal Gowardhan, 30 | 


C. 865; 5 Bom. L. R. 483; 8 C. W. N.25, (P. C.) 
relied on. 

Tae period of limitation for a suit for specific 
performance of a contractis three yeats.from the 
day on which the plaintif has notice that perform- 
ance is refused, and.in the absence of anything to 
show auabandonmentorasl:epingover rights to 
the deteriment of third parties, delay short of the 
period of lintitacion d ses not:debar a.plaiatiff from 
claiming specific performance. [p. 899, col. 2.] 


e 
To op2tate as a-barto relief in a case of specific 
performance, delay must be of.sucha charactar as 
either to prejudice the d-fendant or to lead him to 
the. belief that plaintiff has. waived his rights. 
Delay which does not amount to waiver, abandon- 
ment.or acquiescence an@in no way alters the 


p sition ofthe defendant, does not disentitle the - 


pau tosuefor Specific performance, [p. 899, 
€oi.2. 

Kedar Na!h v. Mannu Bibi, 13 Ind, Cas. 8793 16 
CW. N. 247, relied on: . j ? 


. Uaders:ction 22.of the Spetigc Relief Act the 
jurisdiction to decree sp.cifie performance is 
diszredonary, but the discsrecion of the Court is 
nt atbicrary but sound anireasomabla and is to 
be guided by julicial principles. — [p. 900, vol. rj 
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urchaser, when . 


‘specific performance of an 


‘erty described in the plaint, 


89p 


Notice catitot in all cases be imputed from the 
Meretactthata document has been re, ist red. 
[p- 900, col. 5.) 

lilakdhari Lal y. Khedan Lal, 57 Ind. Cas. 465; 
47 I.A. 219; 22 Bom, L. R. 1319; 39 M. L. J. 243; 
(1920) M. W., N. 591;25 C.W. N. 49; 28 M. L. T. 
224; 18 A. L. J. 1074;32 C. L. J. 479; 2 U. P. L. R. 
(5: d 1305 13 L. W. 161; 2 P. L. T. 105 48 C, 1 

P, C.), followed. 

Appeal from a decree of the District 
Judge, Sukkur, 

Mr. Dipchand Chandumal, for the Ap- 
pellant, 

Mr. Hussomal Mulchand, for the 


spondents. 
JUDGMENT. 

Raymond, A.J, C,—Plaintiff-appellant a 
Hindu bınia, residing in Shikerpur, fi'ed 
a suit in the Sub-Gourt of Shikarpur, for 
agreement in 
writing in terms of which defendant No.1, 
Ali Sher, contracted to sell to him his 
entire interest in certain immoveable prop- 
and icr a 
declaration that thesale of the said prop- 
etty by defendant No, 1 to defendant 
No. 2 respondents was void and inopera- 
tive. It appears from the pleadingsthat 
plaintiff had financed defendant No, 1 
for the purposes of litigation in considera- 
tion of the sale bv the latter to the 
former of half his share in the immove- 
able property in suit, and both plaintiff 
and defendant No. r obtained a decree 
against defendant No. z and others, 
awarding them 204 undivided shares out of 
1728 shares in the property in suit, Pliint- 
iff coatends that after the decree was 
passed, defendant No. 1 executed an agree- 
ment in his favour which was registered, 
for the sale tohim of his remaining m2 
shares in the property in consmieration 
of a sum of Rs. 560 out of which a sum 
of Rs. too had been paid as earnest- 
money, but defendant No. I in eon- 
travention of this agreement sold his 
share in the property to defendent No. 
2. Defendant No. 1 did not defend the 
sujt in the Trial Court and there was an 
ex parte dectee against him; defendant 
No. 2 raised various defences to the action 
but it is unnecessary for the purposes of 
this appeal to consider all of them. 
The learned Sub-Judge dismissed the 
plaintiff's 


Re- 


suit as he was of opinigzg 
that there was unreasonable delay on 
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hig part in the fulfilment of his part 
of the cOntract, that there had been no 
valid tender by him of the purchase price 
and that inthe circumstances of the 
case he was not entitled to the equitable 
relief of specific performance, Plaintiff 
appealed to the District Court, Sukkur, 
and the issues raised before it were, 
whether the deed executed in favour of 
dosf^ndant No. 2 by defendant No, I was 
valid and binding ou the plaintiff end 
whether there w3s4ny agreement between 
p.aiüutiff and defendant No. T, and if so, 
whether the plaintiff was entitled to the 
relief souzbt. The learned District Jude 
was of opinion thit the deed executed by 
defendant No, xr infavour of defendant 
NX. 2 was not binding oa the plaintiff 
and thit there was anazreement between 
the plaintiff and dsfendant No. 1, but 
cane to the conclusion that plaintit was 
not entitled to th» relief sought as there 
wis no valid taader of the purchase- 
preeby him and seconily that the trans- 
actio1 between him aud defendant N3. I 
wis chimpertous and that it would not 
bs equtible to grant the plrintiff a decree 
bo:h on the account of the delay in fil nz 
the suit and as it wou'd give the pla/ntiff, 
“a H.ndu and a champertous purchaser 
of litigation an additioni share or foot- 
hold ins Masa'man property, where heis 
clearly an intruder." He, therefore, dismiss- 
ed th» appeal. 

Plint:ff now cones on second appeal 
and as ia tbe First Appellate Court, the 
arp2al is contested oaly by defendant 
N>. 2. I am o opinion, that the judg- 
mit of the learued District Judje is 
un:us'a'nebie and plaintiff is entitled to 
a dactee in terms of his prayers in his 
plaint, ; 

It appears to me that the District Judge 
wis in error in holding that th» trans- 
a tion between the pla:ntiff and detend- 
aut Nd. I wis 'avowedly champertous*’ 
and that this disquilifes the plaintiff 
fron seek n: the relief he does. In the 
first plica it wasnotone of the defences 
to the action takea in the ‘Trial Court 
and there is no reference to it in the 
plad nis nor even in the First Appel- 
alate Court was the questioa of champerty 

in issue, the apo.llaut, therefore, can w th 
some justification protest against the 
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finiingon this point in the absence of 
any opportunity ‘being given to hin to 
contest it, But further the law is well- 
established that a fair agreement to supply 
funds to carry ona suit in cons‘dera- 
tion of hiving a share of the property, 
if recovered, ought not to be regarded 
as, being per se opposed to public policy. 
No doubt agreements cf this character 
are to be careluly scrutinizedarnd they are 
not to be tolerated if ther motive is 
improper orif the immediate object is 
merely to promote gamblng in 1 tigation. 
Bit in the present case there is nothing 
on ths record which even remotely points 
to any impropriety on the part of tbe 
plaintiff in affording financial assistance 
to defendant No. I. The latter had an 
honest claim against deferdant No. 210 
judge from the decree in his favour which 
was confirmed on appeal. Apparently he 
had not the means to prosecute his suit 
without monetary help irom the plaintiff 
and there is nothing to stow that this 
hlo .was tendered O2 extortionate or 
un-onsciunabl: terms. In fact there is not 
a tittle of evijence on the record to prove 
that the transaction between the plaint ff 
and defendant No. I was opposed to publc 
polcy and we have no rightto assi.me 
that because the former is a bania and 
the latter a Muhammadan, the Muha m- 
madan has heen a victim to the over- 
powering influ nce of the banta, Iam; 
therefore, of opinion thatthe learned District 
Judze was. clearly in error in taking into 
consideratíoa the ch:mpertuus nature of the 
transaction, particularly when it has not 
been pleaded, as oe of the reasons {or 
refusing relief to the plaintiff, 

Both the lowér Courts have held that 
there was no vald tender by the p'aint- 
iff to defendant No. I of the purchase- 
price, and the D strict Judze has remark- 
ed in his 'jud ment « "Did 1 hold that 
there was a vald tender, pl intiff wo: 1d 
be entitled to a decree." To elucidate 
this pointa brief statement of the facts 
is necessary. The a;reement between the 
plainu and detendant No. I, is Exhibit 
49, the wording of wh'ch is "extremely slip- : 
shod” as remarkedby the District Judce. 
Now I agree with him in he construc- 


tion ofthe agreement that the balance of 


the purchase-ptice was payable by the 
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plaintiff to defendant No. r, one month 
after the judgnientin the second appeal 
arisinz out of the suit fied by plaint f 
and defendant No. ri aga'nst detendant 
No.2. The appellate judgm.nt was given 
on the ryth November 1916 and accord- 
ing to plaintiff the purchase-money was 
tendered to defendant No. 1 on the 26th 
December 1916. It is not shown that 
time was ofthe essence of the contra t 
and a delay of nine divs would not render 
it vo'dable, Now plaintiff's statement on 
oath that he went to defendant No. xz 
to offer him th: purchase-price is chal- 
lensed not by defendant No I, but bythe 
de'enlant No.2, whose evidence is value- 
less on the point. Both the lower Courts 
have come to ` the conclasion that the 
witnesses produced by pla‘ntifi to depose 
to the tender made bythe plaintiff are 
false and they have, therefore, held that 
there was no vald tender, but there is ro 
express find ng that the plaintiff's own 
state nent that he went to defendant No. x 
is notto be relied upon. It has notbeen 
contradicted, an! though hemay not have 
mide a wilid tender yet h's vsit io de 
fendint canaotbe explained on any other 
hypothesis but that he went for the 
purpose of fulfilment of the contract 
which implies a readiness and willing- 
mess on his part. It is very  uulkely 
that the plaintif would pay the balance 
of the purchase price unless he bad 
ascertained that de'endant No. I was 
ready to perform his pait of the bar ein 
by @secutdng the sale-deed, etc., and plaint- 
iff wis not bowid to tender the purchase- 
price unless defendant No. X was ready 
and willing to perform his part of the 
promise. Th's wóuld appear both irom 
section 5r, Indian Contfact Act, and the 
Privy Council case o! Shriram Ruprem v. 
Madangopal Gowardhan (1).1n Tribhov ndas 
Varjivandas v. Babmukundas Kisharedas (2) 
it has been heldethat in a suit for 
specific performance the strict law as to 
tenler is not appl cable. Therefore, even 
holding thit there was no valid tender 


of the purchase-price by the plantf to: 


(1) 30 C. 865; 5 Bom. L. R, 48338 C. W. N. 25 


P. C.). 
(2) 67 Ind, Cas. 865; (1923) A.I, R. (B.) 253 
24 Bom. L. R, 434 " 
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defendant No. x that wou'd be noground 
to disentitle him to the relief he sceks 
as his evidence as to his readiness and 
wilingness to perform hs part o! the 
contract has not becn relutted. 


The learned District Judge is also of 
opinion that the long delay in the filing 
of the suit isfatal to the plaintiff's 
claim. The suit was filed on the 4th 
October 1917, that is, less thana year 
after the plaintiff had aj proacked deicr.d- 
ant No, I on the subject of the perform- 
ance Of the contract, The pcricd of 
limitation for suits for specific p r'ormance 
is three years Irom the day oj which tle 
pliintiff has notce that tbe perform- 
ance is refnsed, and, as Leld by the 
Midras High Court, in the absence of 
anything tc show an a'ardonment or a 
Sleeping over r'glts tothe deterinent of 
third parties, de'ay short of the period 
of limitation does not matter in suits 
fot specific períormarce It a[pears to’ 
me that to operate as a bar to relief, 
deay must be of such a ch racter as 
either to prejudice the deferdant or ead 
him to the belief that plaintiff Las waived 
hs rights. In the presert case it is not 
even alleged mrchless proved that the 
deay in the institution of legal proceed- 
ings to enforce specific performance, even 
if it be termed delay, was such as pre- 
juciced defendant No. I or corveyed to 
him the impression that the p'aintiff had 
abandoned his rights, It appecrs fo me 
that there was no necess'ty for the plsint- 
ii to take proceedings eafier than he did 
for the land was still undiviced, and even 
if the sale-deed was cx«cuted in his 
favour by de'end^nt No. 1 be could not 
get possession until the land wag partitioned 
by metes and botnds and he fited his 
suit on the 4th Ocloler 1917 as on tke 
day previous detendant No. ri bad 
executed tle sale. dced in favour of defer d- 
In Kedar N ih v. Manu Bibi 
(3) it was beld that del y which did not 
amount to waiver abandonment oracquies- 
cence and in no way altered tbe position 
of the defendant did nut disentitle the 
plaintiff to suefcr specific performance, 


b 


(3) 13 Ind. Cas. 879; x16 C. W, M. 247. aruman 
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For respondent-defendant No:2 it was 
contended that he had no knowledge of the 
previous agreement between. plaintif and 
defendant No, r and though it was registered 
yet according to the recent Privy Council 
case of Tilakdhart Laiv. Khedan Lal (4). 
“Notice cannot in all cases be imputed from 
the mere fact that a document is to be 
found upon the Indian Register of Deeds.” 
The District Judge was of the opinion 
thit defendant N9. 2 must have had 


-r 


kiowledze of the azreement between 
plaintiff and  deteidant No. xr and 
in this optuton I concdr. Defendants 


Nos. r aud 2 are uncle and nephew, and 
tha circumstance that both plaintif and 
defendant No.r.]jointly sued defendant 
Ny) 2, must have pat the latter on inquiry 
that plaintif had obtained some interest 


inthe share of defendant No. I. It isdefend-. 


ant No.2 that his taken defences to the 
p&ntits action which import knowledge 
of dafeidint No. r's relations with the 
plaintif and theim»ortant fact thatdefend- 
ant No. Y has been keptaway from the 
witness-box makes it diffüsult for me to 
believe that dafendant No. 2 was not aware 
of the transaction between plaintiff and de- 
fendant N». I. I agree therefore with the 
learned Judze thit defendant No.2 hid 
notice of the p'aiatiff’s prior contract of 
sale ani that consequently his deed‘is not 
valid and binding on the plaintiff, 

Uader Section 22, Specific Relief Act, 
the jurisdiction to decree specific perform- 
ance is no doubt discretionary but the 
discretion of the Court is not arbittary 
but sound and reasonable and is to be 
gu'ded by judicial principles, aud in my 
Opiaion nO good reasons are shown in 
this case why the plaintiff should not be 
entitled to the equitable relief that he 
seeks. It is true that he is poaching 
on Muhammadan preserves, but he has 
already secured an entrance by the pre- 
vious sale, to. him of one half of the rights 
of defendint No. I and his exclusion has 
been thus rendered impossible. 


1319; 39. M. L. J. 243; (1920) M. W. N. 501; 25 

- 49; 28 M. L. T. 224; 18 A. I} J. 1074; 32 
C. b.j. 479; 2 U. P. L. R. (P. C) 139; t3 In W; 
L6z;2 P, Le. T1073 48 C, x (P.C) 


(4) 57 Ind. Cas. 465; id I.4.239; 22 Bom, L. R: 
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I would reverse the decree of tbe lower 
Court and decree the plaintif's suit fot 
specefic performance of the agreement in 
terms of his plaint, | 

Costs of both this Court andthe lower 
Courts to be borne by respondent No. 2. 

Kennedy, J. 0.—1 agree. 

I think, it quite likely that the Court 
might have refused -specific performance 
in the case where the plaintiff might have . 
been otherwise compensated and where 
serious inconvenience would have been caus- 
ed by decree for such performance. But, 
in the present case no such serious in- 
convenience is possible as the plaintiff is 
already in possession of a part of this pro- 
perty. As for the question of notice, in 
Bombay it was always held that the re- 
gistration of a transaction in a form per- 
mitting of easy discovery of the existence 
of that transaction amounted to notice 
bezatise registration of some conveyance. 
being compulsory a prudent man before 
dealing with immoveable property would . 
look into the registers and would thus 
discover the prior charge or transfer if 
it was to be found there, whether such - 
charge or transfer was compulsorily regis- 
terable or not. In countries where registra- 
tion. was not compísory, failure to enter 
into a search which might probably be 
useless was not incumbent on a prudent 
man. The Privy Council. ha s, however, now 
approved of theview that even in coun- 
tries where registration is. comptiüsoty, 
revistration is not necessarily notice, thus 
approving of the Bengal rather than of the. 
Bombay opinion, In the circumstances of 
the present case, however, Iam of opinion 
that there was a clear duby on the part of 
defendant No. 2 toe ascertain whether the 
defendant No. I had not alienated a share 
or encumbered the estate to raise funds 
for litigation. Had he. looked up. the- 
registers he would havefound the agree-..- 
ment, Ashe did not he must be held to 
have grossly neglected his duty and must, 
therefore, be held to have had constructive. 
notice, < 

Appeal allowed, 
Z2. K, ° 
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BOMBAY HIGH COURT: 
APPEAL FROM ORDER No. 32 OF 1922. 
February I, 1923. 
Persents:—Sir Norman Macleod: KT., Chief 
Justice, and Mr, Justice Crump. 
IRAPPA bin ADVIAPPA KAPPARAD— 
PLAINTIFF APPELLANT 
. Versus 
NINGAPPA bin RUDRAPPA 
KAPPARAD AND OTHERS—DEFENDANTS 
—REsPONDEN'S. 

Civil Procedure Code (Act V of 1908), O. IX, 
f. 9-——Dismissal of suit for defauli—Plainiiff, 
appearance of, Immediately afterwards — Restoration, 
application for—Procedure. 

Where a suit is called and dismissed in default 
in the plaintiff's absence and the latter appears 
Shortly after and applies for restoration of the 
. Suit, the suit ought to be rcstored and the de- 
fendant compensated by an order for costs. 


l Appeal against an order of the First 
Class, Sub-fudge, Bijapur, in Miscellaneous 
Application No. 74 of 1921. 


Mr, A. G, Desai, for the Appellant. 
Mr. P. S. Bakhale, for Respondent 
No, 2. 


JUDGMENT.—The appeal must be 
allowed, In cases of this king when a 
party appears a few minutes after the 
case has been called on and dismissed 
during his absence, it should only be a 
question of costs on an application for 
restoring the case to the Board.. The 
appellant should have been mede to pay 
the costs of the application to restore the 
- suit in the lower Court, and that is the 
. order which we make now, ‘The appellant 
` must get his costs of the appeal as the 
opponents contended in the lower Court 
that the story of the applicant was false. 
"We allow the appeal and direct that the 
suit be.restored and be rd on the merits, 
subject to the appellant paying the costs 
of the application to restore the suit in the 


. lower Court, 
Appeal allowed, 


Z. K. 


. INDIAN CASES; 


gor : 
GHULAM FATIMA U; KWAYRA; 


LAHORE HIGH COURT." 
SECOND Civi, APPEAL NO. 2987 
... OF 1022. 
April 18, 1923, 

Present;—Mr, Justice Broadway. 
Musammat GHULAM FATIMA (MINOR) 
THROUGH NASAR DIN—PLAINTIFE— 
APPELLANT 
versus? 

KHAIR A—DEFENDANT—— RESPONDENT. 
M uhammadan Lawe—M avriage-—-Option of 
Puberiy, when to be exercdised-—Guardian for 
marriage— Uncle by marriage—M arriage contracted 

by unauthorised person, legality of. 

The right given to a Muhammadan minor girl to 
repudiate her marriage on attaining puberty must 
be exercised as scon asthe mincr attains the age 
of puberty. [p. 902, col. 2 ] 

Bismillah Begam v. Nur Muhammad, 63 Ind, Cas. 
702; 44 A, 61; 19 A. L. J. 845; 3 U, P. LR. (AJ) 
186; (1922) A. I. R (A) 155, dissented from. 

An uncle by marriage does not fall within the 
cat gory of those persons who acrording to 
Muhammadan Law are entitk d to give a minor in 
marriage. fp. a02, Col. 2; p. 603, col. 1] 

Under the Muhammadan Law marriage is a 
civil contract, and such a contract entere d into on 
behalf of a minor by a person who has no authority 
or right to do so, more especially in the presence 
of the minor's nearer relatives, must be regarded 
as void. [p. 903, col. 1.] 


Appeal from a decree of the District 
Judge, Gutdagpur, dated the 27th October 
1922, 


Mr. Mehr Chand Mahajan, for the 
Aprellant, 

Mr. Hag Nawaz, fcr the Respondent. 

JUDGMENT,.—One Mubanmad Bakbsh 
died, leaving him surviving a minof 
daughter, named Ghulam Fatima, a son 
or sons and a widow. On the 25th of 
March 1917 a marriage contract was 
entered into between Musammat Ghulam 
Fatima and one Khaira. On that date 
Musammai Ghulam Fatima was stil a 
minor and her uncle bv marrirge acted 
as “guardian for marriage." Tke martri- 
age was never consummated and on the 
22nd of april i922, Musammat Ghulam 
Fatima, through her step-brother, Nasar 
Din, instituted a suit asking for a de- 
elaration that her marriage was not bind- 
ing on her and had been repudiated by 
her in exercise of her option of puberty. 
‘Khaira, the defendant, claimed that the 
marriage had been performed by the 
plaintiff’s mother and brothers and #frtfer 
that it had been consdmmated and that; 


e 
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therefore, no Option of puberty remain- 
ed. The Trial Court found that the 
nuatriage had been effected not by the 
plüntiff's mother and brothers but by 
her uncle by marriage, The exact Te- 
lationship between — Musesumat Ghulam 


"^ Fatima and her “‘guardian for merriage'' 


is not quite clear from the record, for 
he is indisctiminately described as phuppar 
(father’s sister's husband} 
(mother's sister’s husband). It was 
further held that the marriage had not 
been consummated and that the option of 
puberty hid been veldly ‘exercised’ 
P'aintiff'ls suit was, thereiore, decreed end 
Khiita appealed to the District Judge 
against that decree, 

The learned District Judge held that 
the mrtiage had been effcctcd by the 
plaintiffs uncle by mariage and that 


' ler mother and brothers were not pre- 


sept. He also held that the marriage 
had not been consummated but dismissed 


.the plaintifi's suit on theground that she 


had not exercised het option of puberty 
within a reasonable time from her reech- 
ing maturity. 
Musammat Ghulam Fatima hes come 
uo to this Court now in second ajpeal 
through Mr. Mehr Chend Mahajan and I 
Lave heard Mr, Hag Nawaz on tehalf 
of the sesponaent, Two points have keen 
atcued at the Lar, Firtsitly it has been 
contended that as, under Muhan.medan 
Law, mariage is a civl contract pure 
and simple, and as in the present case 
the plaintiff's urcle Ly mariage could 
not under Muhanmadan Lew act as 
guard'an for marriage, the confiact of 
marriages was void: secondly that ihe 
option of puberty was exerc'sabe within 
a reasonable lime not merely from the 
date on which a miror gil attains 
puberty but from the date on which 
she learns that she has that right. In 
support of his arguments on the ques- 
tion of the exercise of ihe right cf option 
of puberty Mr. Mehr Chard has telerred 
me io Bismillah Begam v, Nur Muhammad 
(x) which zuthority suppors hls conten- 


"tiun. This appears to be tke only case 


= 7) 63 Ind. C 


S, 202; 44 å. 61; 19 A. L. J. 845; 3 


a 
U, R, I« Re (A 1861 (1922) A. I, Re (A) 155, 


INDIAN CASES: a 


and masar’ 


-age of puberty, 


ligas 


in which this question has been decided 
in this way and is apparemly opposed 
to the recoguised authorities on Muham- 
madan Law. For instance ip -Tyabji’s 
Mrhammadan Law, Second. Edition, sec- 
ion 78, page 155, it is said that the 
option is determined immediately on 
attaining puberty notwithstanding that 
the wife may be ignorant of her right to 
avoid the matriage. The same view is 
to be found in Syed Ameer Ali's Muha m- 
madan Law, Fourth Edition, Volume II, 
pages 290-291. According to Hamiltons 
Hedaya by Grady the tight to rey.uctate 
a marriage has to be exércised as scen 
as the minor :tteins the age of piberty. 
I must accord ngly hola that in < the 
present case inasmuch ês the right to 
repudiate had not been exercised for fully 
a year after the plaintifi had reached the 
she had lost the option 
given to her. i 
On the question ofthe validity of the 
marriage, however, I think this appeal 
must succeed. According to Grddy’s 
Hedaya at page 37 relations stand in 
the same order in point of authority to 
contract minors in martiage as trey do 
in point of inleritance; but this au- 
thority in the more distant 1elatives is 
superseded by the existence of those of 
a  rearer degree. Agalon, Ameer Alis 
Muhammadan Law, Volume II, page 285, 
lays down that tbe guardians for maf- 
fiage are the asabah or agnates aceciding 
to the same order as in ishertance ard 
exclusion. By  4sabah is meant usab: h 
in their own right that is, males related 
withort the intervention of female: ; 
then the mother, then the distant kirdred 
in order of pfoxinity; then tke suc- 
cessors by contract and tken the Jucge. 
This learned author points out that tke 
guardianship in marriage belongs in the 
first place to the asabah in the order” of 
inheritance, the more remote being 
excluded by the nearer. To the same 
efiect is the cpinion of Mr. Tyabjiin his 
Muhammadan Lew at page 147 el stg; 
while section 208 of Muila's Mubanima dan 
Law gives expression to ihe seme view. 
In the present cese the motker and 
brothers of the plaintiff were alive. Tle 
uncle by marriage, whether he was the : 
husband of ithe father's sister or the 
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mother's sister, could not admittedly, 
have inherited and, therefore, it is clear 


.that he did not. fall within the category 


of those who according to Muhammvaden 


, Law, ate entitled to give a: minor in 
.Turtiige. As marriage is admittedly a, 


civil Contract under Muhammidan Law, 


and as in the present instance this cón-. 


tract was eatered into on behalf of 
thé minor by a person who had no 
authority or right to do so, more especially 
when the minor's mother and brothers 
were alive, the marriage must be.regard- 
ed as void. 

Mr, Haq- Nawaz contended that inas- 
much as it Had been found that the 
marriage had taken place, public policy 
demanded that it shou'd be 1egarced as 
valid. No authority was cited fot this 
propostion and I am unable to see that 
public policy demands insistence of a 
contract which is void, It has to be 
borne in mind thatin the present case 


-it hes been found as a fact that con- 


summation had not taken p'ace. Again 


it was urged that the list of persons who. 


could be regerded as guardians for mar- 
riageas given in the authorities cited above 


- was not exhaustive, but I do not think 


that Mr. Haq Nawaz was serious in tLis 
matterand in any case he admitted that 
the person who acted as guardian for 


marriage in the present instance could not 


possibly inherit, `- 
I must, therefore, accept ‘this appeal 


- and, setting aside the order of the learned 


District Judge dismi sing the svit, grant 


..the plaintuf a decree for the declaration 
. prayed for, 
"real reason for not allowing costs and, 


I am unable to see any 
therefore, direct that the plaintiff get her 
costs throughout, i 

| Appeal allowed, 


Z, Ke 
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LAHORE HIGH COURT. 
SECOND CiviL APPEAL NO. 127 
.OF 1922. 

March 23, 1923. 
Present:— Mr. Justice Campbell, 
RALLA RAM—DEFrENDANT— 

APPELLANT : 

m d Versus | 
FEROZ DIN AND ANOTHER—PDLAINTITFS 
—RESPONUENTS, 

M origage— Redemption, suit Jor —Subsisting title 


— Burden of jyoof—Evidence Act (I of 1872), 
S, IIO. . 

Under section rro of the Evidence Act po:ses- 
sion is príma facie evidence of a complete title, 
and a person who comes into Court Claiming 
to redeem property in the possession of the 
defendant, must prove a Sulksi-ling litle as mert- 
gagor at thedateof the suit. [p. ¢e4,ecl.2.] 5. 

Peria Aiya Ambalam v. Shuinugastey, duram, 
22 Ind. Cas. 6:5; 36 M.go3;16M L. T. 112;2¢ M* 
L. J. 140; 1 L. W.1:9; (1014) M. W. N. 417, Serro 
tary of State for Inaiav. Chelihavt Rema kao, 
35 Ind. Cas. c 02; 3g M. 617; ga M. L. J. 32.41 20 C, 
W.N. xari; (i910) 2 M.W. N. 224; 14 A.L. J. 
Iri14;20 M. L. T.435; 4 L. W. 486; 18 Bum. L. R, 
1007; 25 C. L. J. 39; 43 I.A. 192 (P. C.), dis- 
tis ui. hed. 

Ram Chand v. Bhana Mal, 71 Y. R.1 gon, Ram- 
Chandra Afaji v. Bala Biawrao,9 B.1 37; 5 iid 
Dec. (N. S.) 92, riein d tc, 

Plaiuiiff sued to rcd. em ecrtain prorerty in the 
possesion of the dcfenwant iu 1671. Tic only 
evidenic of the morigag( was (omicined in a 
ecritied Cup yet tLe morigagc-de d ird an €Crliy 
in ili husia abadi cf 18-0 iket one L was then 
in puss sion of the properly ¿s mortgagee. The 
oiiginalmorigage-dced was Dot loribce mirg and 
there was nothing to incicate any o1.neclicn 
between Lard the dded: ni: 

Held, that no mortgage having any Correction 
With the d fendant haying len prowd ihe smit 
could not be di tr ed aginst Lim. [p. 965, col. 1.] 


Appeal from a decree of the District 
Judge, Sialkot, dated the 31st Match 
922, * 

I 
Mr. Fakir Chand, for the Appellant. 
Mr. M, Sleem, tor the Respondents, 


JUDGMENT.—The svit from which this 
second appe*l resulted was by Feroz Din 
and Imam Din, Katyars of Mauza Jassar 
in the Sialkot District, who Claimed to 
be the heirs of Musammat Atro, for the 
redemption of a certain house from one 
Ralla Ram. The defendant denied that 
the kouse had ever belonged to Musam- 
mat Atro, and that the plaintiffs were 
Musammat Atro’s heirs. He further 
stated that he knew nothing about apy. 
mortgage... : e 


e 
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The First Court dismissed the stit, but 
on appeal the District Judge gave the 
-plaintifis the decree for which they asked. 
Ralla Ram has come to-this Court on 
second appeal, 


The findings of fact are as follows:—. 
(x) The plaintiffs are the great-grandsons ` 


ot Musammat Atro’s sister, (2) the house 
was mortgaged by Musammat Atro to 
one Ial Chand in 1869, (3) in 1870 Lal 
Chand was in possession as mortgagee 
from Musammat Atro, (4) (by implica- 
tion) Musammat Atro was owner of the 
house in 1869, (5) do connection between 
Tal Chand and Ralla Ram is shown, and 
(6) there is no indication of how Ralla 


"' Ram came into possession. 


The learned District Judge has not re- 
corded any specific finding ‘about the 
length of Ralla  Ram's possession, but 
the plaintifis’ witnesses admitted thet this 
.had lasted at least for thirty years. 

The finding of the learned District 
Judge was that Ralla Ram could not 
resist the suit for redemption brought by 
Musammat Atro’s heirs without proving 
how he cate into possession. In.support 
of this view. the learned Advocate tor 
the plaintiffis-respondents has _ -cited 
Peria Aiya Ambalam v. Shunmugasunda- 
ram (1) and Secretary of State for India 
v. Chelikani Rama Rao (2).° Neither of 
these tulings is directly applicable. In the 
first named it was held that where a 
trespasser dispossesses a mortgagee in 
possession and cOntinues in. possession 


asserting a title e dverse to the mortzagor-. 


also, he must prove not only that he as 
serted a right adverse to the mortgagor, 
but also that the latter knew it. There 
is nothing to indicate in the present case 
that any mortgagee wes dispossessed by 
Ralla Ram. Similarly, Secretary of State 
for India v. Chelikant Rama Rao (2) 
cannot be divorced from its context, 
Reliance ts placed upon the temarks of 
their Lordships regarding the onus of 


(1) 22 Ind. Cas. 615538 M, 903; 15 M. T. T, xra2s. 


26 M. Le J. 140; 1 L. W. 119; (ror4) M. W. N. 417. 
(2) 35 Ind. Cas. 902; 39 M. 617; 32 M, L» J. 3243 
20 C.W. N. 1311; (1916) 2 M, W,N, 224) 14 A. L. 


l, 1114; 20 M. L. T. 435: 4 1. W. 486; 18 Bom. Ix 


t 1007) 25 Q, L. J, 695 43 I. A. 193 (P. C); 
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establishing title to property by ` teason 
of possession for a certain requisite 


‘period, but this is not the case here. 


Rala Ram has not admitted the original 
title of the plaintiff and-claimed to have 
destroyed it by length of his own posses- 
‘sion, i Po 


The appellant Ralla. Ram relies: upon 
Ram Chand v. Bhana: Mal (3) and. on 
Ramchandra Apajt v. Balaji Bhaurao. (4) 
which was quoted therein. The broad 
proposition laid down in these cases is that 
when a plaintiff comes into Court alleging 
a subsisting title as owner or mortgagee 
at' the date: of suit, he must. prove it, 


.and that according to section iro of the 


Evidence Act possession is prima facie 
evidence of a complete title, .Both' these 
decisions were on suits for redemption, 
and they are distinguishable from the 
present case in that the plaintiff failed 
to prove any mortgage of any kind. 
At the same time the principle holds good 
here too, in my opinion, that the plaint- 
iffs,. where they sued to redeem, were 
bound to prove a subsisting mortgege, 
There is notbing proved in the present 
case to bridge the gap between 1870 and 
the date of the suit in 1921. Meanwhile 
several things may have ‘occurred, 
Musammat Atro may have redeemed. the 
mortgage from Ial Chand and sold.to the 
plaintiffs’ predecessor, 01 the ownership 
tights in the house may have changed 
hands halfa dozen times, The only evi- 
dence about the mortgage is contained in 
a certified copy of the deed, and in:an 
entry in the khasra abadi of 1870 that 
Lel.Chand was then .in possession as 
moftgagee. Theorigihal deed is not forth- 
coming and ifo one apparently knows 
where it is. There is nothing to indicate 
any connection of Rala Ram with Lal 
Chand, 


In the circumstances I eonsider that 
the plaintiffs had to show that the mort- 
gage was still in existence. Itis true that 
Ralla Ram has offered no proof of how he 
came into possession, but in Ramchandra 
Apaji v. Balaji Bhaurao (4) ihe defend. 


3) 71 P. R. 1900. 
6 9B. 13755 Ind: Dec (s; $) ge 


: Vol: 77) INDIAN CASES; 
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-ant resisted the suit for redemption ky 
“the plea that. hehad purchased the prop- 
eetty in suit from the pleintifis’ : father. 
“He failed to substantiate this allegation, 
but nevertheless the suit was dismissed. 

' The present case is sO far analogous with 
“Ramchandra Apaji v. Balaji Bhaurao (4) 
.and Ram Chand v. Bhana, Mal (3) that 
„no mortgage having any connection with 
'. the defendant has been proved, and, this 
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Special second appeal against the judg- 
ment ofthe District Judge, Hanthawaddy, 
setting aside that of Township Judge, 
Kungyangon North. 

Mr. Thein Maung, for the Appellant. 

Mr. N. N. Sen, for Respondent No. I. 


JUDGMENT.—Plaintiff sued for posses- 
sion of ti.ree fields, part of a holding pur- 
chased by him from V.RS.R.M. Chel- 


being so, the lower Appellate Court’s order 
-, decreeing the suit, in my opinion, was 
wrong. 

= I accept the appeal, set aside tbe order 
of the (Court below and order that the 
plaintiffs! suit be dismissed with costs 
throughout, 


Appeal allowed, 
2. E, 


LOWER BURMA CHIEF COURT. 
“ SeEcrAn, SECOND APPEAL NO. 150 
OF 1922. 
May 25, 1922. 
Présent:— Mr. Justice Pratt. 
P. KALI MUTU ASRI—APPELLANT 
VES US 
. MEERA HUSSEIN AND ANOTHER— 
° RESPONDENTS. 
Possession and dispossession— Posséssion vacated 
^ by trespasser, effect of. 
a person enters upon the land of another 
-and holds. possession fera time, and then, with- 
~out having acquired title under the Statute, 
abandons posses: ion, the rightful owner, on ihe ab- 
‘andonment, is in the same position in all respects 
: as he was before the intrusion took place. There 
i= no one against whom he can bring an action. 
“He cannot make an entry upon himself. There 
is no positive enaftment, nor is there any ptinci- 
. ple of law, which requires him to do any act, to 
issue any notice, or to perform any cer mony in 
' order to rehabilitate himself. No new di parime 
is necessary. The possession of the intruder, 
ineffectual for the purpose of transferring litle, 
. ceases upon its abandonment to be effectual for 
. any putpos®. fp. 906, col. 1.) i 
The Trustees, Executors and Agency Company 

v. Short, (1888) 13 App. Can. 793 al p. 798; 58 
L, J.P. C. 4159 Is 1.6771 37 W. R. 433; 53 J. P. 
: 132, followed; 


$ 


lappa Chetty on the 6th August 10919. 

First defendant was sued alleging that 
he was in possession. Second defendant 
was madea patty because first defendant 
pleaded that he was in actual pcssession 
as his (first defendant’s) tenant, 

First defendant Meera Hussein pleaded 
that he was in possession under a lease 
from the Revenue Authorities, 

Meera Hussein failed to prove that he 
was in possession under a lease and it 
was clearly established that he was not. 

The Trial Court held that as plaintiff failed 
to prove that he or his predeeessors-in- 
title had ever been in possession, the bur- 
den ot proving his title was upon him 
before defendant could be called upon to 
prove adverse possession. 

On the evidence the Court found that 
plaintiff had clearly proved his title and 
that defendant had failed to prove twelve 
years’ adverse possession. Plaintiff was 
accordingly granted a decree. 

* * ik t. y4 

Defendant has failed to prove any title 
and there is no doubt he was a trespasser, 

As suggested by the Tra] Court what 
seems to have happened is that the Chetty 
Owner was in possession of a large hold- 
ing. He did not carefully watch the 
boundaries and defendant was able to 
enter and work a small portion on the 
tordet without the real owner disco veling 
the fact, 

I would further point out that, even if 
Alla Peche had been in possession in 
1907-08-09 which is not proved, on his 
vacating the land possession would vest 
again in the real owner. 

The lew is clearly stated by thelr 
Lordships of the Privy Council in The 
Trustees, Executors and Agency Company 
v. Short (1):—‘They (their Lordships) 


(1) (1888) 13 App. Cas. 793 at p; 798; 58 Leet, P. 
C. 43 59 LT. 6775 37 W. Rs 4331 53 Ji P. 132; É 
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ate of opinion that if a person enters 
upon the laud of another and holds postes- 
sion for a time, and then, without having 
acquired tite under the Statute, atandons 
possession, the righiful ownrr, on the abaa- 
donment, is inthe Sume position $n atl respects 
as he was before the iniruston took place. 
There is no one against whom he can 
bring an action, He cannot make an entry 
upon himself. There 15 no pos: tive enact- 
ment, noris there any principle of law, 
which requires him to do any act, to 
isste any notice, or to perform any cere- 
mony in order to rehabilitate: himself. 
No new departure 1s neces ary. The 
possession of the intruder, incHectual for 
the purpose of transferting title, ceases 
upon its abandonment to be effectual for 
any purpose.” 


In view of the Land Records Map of 
198-09 and entries thereon there is no 
question of s years’ adverse  posses- 
i defendant. | 
gi a athe and decree of the First Court 
were fully justified by the evidence. 

* + * * * 


The appeal will be allowed. 

I set Baile the finding and cecree of the 
District Court and restore the decree of 
the Township Court with costs. 


Appzal allowed. 
Zi Ke 


LAHORE HIGH C OURT. 
jEcOND CIVIL APPEAL NO. 2375 OF 1022." 
j March 29, 1923. 
Present :—Mzr. Justice Scott-Smith. 
BODH RAJ AND OTHERS—DEFENDANIS— 
APPELLANTS 
| pepe PLAINTIFFS 
H AND OTHERS— N'TIE 
Mind GANGA LEVIAND OTHERS 
—Y)EFENDANTS-— RESPONDENTS, 
Cusiom— Alienation by widow Just debt, what 
(7o£a—— 926 to pay of f morig ager Necesstty, 


* 
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A just debt is one which is really due, and 
has bec n contracted for a purpose other than 
Immoral or furlidden by low or opposed to 
pullic policy, and can be rceveda fim ‘the 
pron or proprly of ihe debtor gincaly. 
[p. 907 col. r.] i 

Sardati Mal v. Kian Bahadur Kjan, 11 P.R. 
1809, Ders Ditia v. Saudagar Singh, 65 P.R. 
1900, P. L. R. 100 p. 322, follow d, . 

A sale of the equ'y of rdompíien ofa prer- 
erty by a Hirdu widew to pay «ff the mical 
and infcr:i cuc ridir the motfgepe ceiict be 
Tegax ed as an alienaticn fer necessity cr for 
the payment of a just debt where if is fornd 
that the mutigege m ney wes not recoverable frem 
the other property of the metige gor. [p. 607, cl 1.] 

Second appeal from a cecree of , the 
D'strict Judge, JEelum, dated the 51h June 
1922. 


Mr. Nanck Chand, for the Appellants, 

Mr Fakir Chand tor the Respordeits. 

JUDGMENT.—Jn the stit out of whch 
the present s: c^nd appeal arises the pla‘at- 
iis sued for a declaration that an alena- 
tion by way of sle of ancestral properly 


.madeby Musammat Genge Devi, widi w of 


Juwala Sahai, wouwd not afect their 
reversionary rights. Jowala Sahai criei- 
niliy mortgaged the lai d for Rs. 1,5co on 
the 2zoth ot Novenber 100%, to the 
predecess>r of defendant:-appellants. The 
interest of Rs. 500 was considered to be 
equal to the prodice of the land. The 
remaining Rs. 1,000 wasto Carry interest 
at the rate of one per cent. per mensem., 
The interest was to be paid amnvally 
aud if it was not so paid, compound 
interest was to be charged at the same 
rate. The mortgage was converted into 
a saleby the widow, Musasmmmut ` Ge nga 
Devi, in oro, the considera ton 
beng Rs. 1,5co due on the mortgage, 
Rs. r.221-13 due es interest and Rs. 24 
spent on repa‘ring a welfand dvefrom the 
mortgagor under the terms of the deed of 
mortgage, It has been Feld by beth tke 


“Courts below that the mortgage cannot. te 


challenged owing to thelew of limitation. 
The First Court dismissed tle plaintiffs’ 
su't holding that the sale being for pay- 
ment of antecedent just debts was binding 
on the reversioners, The lower Appellate 
Court, however, held that Musammat Ganca 
Devi had no necessity to sell the eqvity of 
redemption of the land, the debt beirg a 
chatge only on the mortgaged land and 
not being recoverable from the person or 
other property of the mortgagor, A second . 


* 
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appeal ras been brcught by the defenda; ts 
upon a certificate granted by the T'istr.ct 
Judge. 


Tne Courts below held that the parties - 


followed acriculturz] custom, Fut es it is 
admitted before me thot it makes no difler- 
ence whether they iollow Hindu Iaw or 
gustom, it is unnecessary to decide by 
which they are bound, Now, it is quite 
clear that the widow hed mo actual 
necassity to sell the equity of redemp- 
tion, She got no advantage by doing 
. go and there was ro danger to the 
estate which she averted ty the sele, 
because, as already stated, the debt ccu'd 
not be recoveredírom any other property 
of her decees.d husband. In Sardi 
Mal v. Khan Bahadur Khan (:) the 
definition of a just debt was given as 
oae whicn (1) is really due, (2) hasbeen 
contracted for a purpose other than 
immoral or forbidden by law or opposed 
to public. policy, and (3) can be recovered 
from his person or property generally. 
This definition was recited with approval 
in Devi Ditta v. Saudcgar Singh (2). Now 
the interest due under the mortgage was 
not a just debt within this definition 
. beenuse it could not be recovered from 
the petson or property generally of the 
mortgagor, I have not been referred 
to any case wh ch is exactly on all fours 
with the present one, but after fullcon- 
sideration I am of the opinion thet 
the District Judge’s view is right. As 
pointed gut by him the widow goined 
nothing whatever by the sale and world 
have lost nothing, if she had leit tbe 
mortgage as it was for her husband's 
reversioners to deal with as they pleased. 
I agree that there: was no necessity for 
the sale of the equity of redempt'on or for 
the conversion ot the mortgace into a sale 
thereby putting it out of the power of 
the reversionets ever to effect redemp- 
tion. : 

The appeal, therefore, 
dismissed with costs, 


fails and is 


Appeal dismissed. 
ZR. 
(x) xx P. R. 1899. ji 
. (3) 65 P, R. 19»0; P. L. R., 1900, p. 322. 
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CALCUTTA HIGE COURT. 
APPEAL FROM ORIGINAL ORDER NO. 300 
OF 1022. A 
December 20, 1922. 
Present *—Juatice Sir Asriosh Mookerjee, 
Kr.,and Mr. Jvst ce Perton. 
HABI BAR RAHMAN—APPELLANT 
versus 
SAIDANNESSA BIBI AND OTBERS— 
— RESPONDFN TS, 

Muhammadan Las —Waki—Mvtwalli—Per: 
mission to lea: e— Kazi, place of, whether takin ly 
District. Judge A pfeal, whetker lics. 

M uttocllis may b avíboris d to exccule leases 
of: akf poput, ly th: District Trdge, «Eo, for 
this purport: is cezmpcten! to discharge the furo- 
tiunsc.f a kazi under ike Mibsnmadan Lew. 
[p. 908, col. 1.1 

Such a proeecding is not a svit but 
merely a yrecee irg m der section I4) io the 
Civil Proc dur Code The mes fect,1ewever, ilat 
the fprovisicns of the Civil Piccedrrc Code 
recuiateth- preeee dis gs do s re: mite the cider 
which may be parsed th. rein appealable. [p. 968, 
col. 1.j 

Case-law dicussed. 

Appeal asainst an order of ihe District 
Jcedie, Hughli, dated the 24th July 
1922. 

Dr. Jadu Nath Kanjilel Pietus Pretratia 
Nath Bandcfadhaya and Bencde Lal Mn ker- 
jee, for the Ar pe'lant, 

Babus — Mohendra Neth Ray. Apurla 
Charan Mukherjee, Mr. Asraf AH, Batus 


| Durga Charan Rov Chowdhury and Probcdk 


Kumar Das, tor the Respondents, 


SUDGMENT.—This appeal is directed 
aca nst an order trace by the District 
Judge in faveur of two mttwalits of a 
Muhemn adan wekfattkcrisng them to 
crent a lease of the wagf ptoreriv. The 
appellant, another muwelli, preferred en 
objection to the application lat cid not 
appear to suprort it, with theretJt trot 
the order in favour of the respondents 
was made ex parte onthe 6th Jure 1022, 

A preliminary objection has been taken 
by the respondents tothe Competency of 
the appeal It has been argued that the 
order is not a decree and consequently not 
appealab!le as such under the Civil Pro- 
cedure Code, It has further been urged 
that the order is not one of those ex. 
pressly made appea'able under the Civil 
Procedure Code nor is it m? de appealable 
uaderany Other law. We areof opinion 
that this contentionis well-founded.” Jf is 
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well settled in this Court: Shama Churn Roy 
v. Abqui Kabeer (x), In ve Halima Khatun 
(2), Atimannessa Bibi v Abdul Sa bhau (3) 
that matwallis may be authorised to 


execute leases of this description, by the 


Pd 


| District Judge, who, for this purpose, is 


competent to discharge the functions of 
a hizi under the Muhammadan Law. The 
nature of the proceedings was considered 
in Fabhranwessa Begam v. District Judge of 
the 24-Pargunnas (4), where it was pointed 
out that theproceeding is nota suit but 
merely a proceeding governed by section 
r4Irof the Civil Procedure Code. The fact 
that the provisions of the Civil Procedure 
Code regulate the proceedings does not 


. make the order which may be passed there- 
in appealable : Damodara Menon v. Kittappa 


fall within the scope of a decree. 


Menon (s). and Parasurama Ayyar v. 
Seshtey (6). If, then, the proceeding is 
not a suit, the decision therein Vds 
an order—an order which is not expressly 
made appealable by any provision in the 
Code of Civil Procedure or by any other 
statutory provision. We accordingly hold 


‘that the order is not appealable and the 


reliminary objection must prevail. 
P he appeal is dismissed with costs, the 
hearing fee being assessed at one gold mohur 
which must be given to each set of res- 


. pondents except the opposite party No.4 


for whem Babu Probode Kumar Das. ap- 
pears. His client is not entitled to any 
costs in this appeal. The costs will not 
be paid out of the estate. 
e Appeal dismissed. 
Z. K. 

(1) 3C. W. N.158. 

Ind. Cas. 33; 37 C. 870. 
G dd Ind. Cas. 21 20 C, W.N. 113] 43 C. 4675 


22 C. L. J. 577. 
(4) 56.Ind. Cas; 4753 24 C. W. N. 339; 47 C. 


a 10 Ind. Cas. 879; 36M. 16121 M. L. J. 613; 


(t1911) 2 M. W. N. 13. 
(6) 27 M 504. 
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LAHORE HIGH COURT. 
CIVIL MISCELLANEOUS NO. 14 OF 1923. 
April 27, 1923. 
Present:—Mr, Justice Abdul Raoof, ' 
Pini ASHRAF ALI AND ANOTHER-— 
DEFENDANTS—PETITIONERS 
VETSUS 
RAMESHWAR NATH—PLAINTIFE— 
DE RESPONDENT. 

Civil Procedure . Code (Act V of 1908), O. 
XXXIII, vv.2,5, O. XLIV,'v.1—Limiíalicn 
Act (IX of 1908) s. 12—Pauper apfeal— 
Limitation — Time Spent in obtaining copies, whether 
can be excluded— Verification of petition— Verifi- 
£ation by separate affidavit, validity cf. 

he provisions of section 12 of the Limitation 
T are applicable to pauper appeals. [p. 909, col. 


Moti Begam v. Satara Begam, 33 P.R. 1895, 
followed. 

A petitioner “or leavetoappealas a pauper did 
not verify the contents of the petition at ‘the fcot 


. ofthe petition, but did so bya separate affidavit 


in which the statements contained in the several 
paragraphsof ihe petition were verified on solemn 
affir mation : 

Held, that the afódavit must be treated as 
part of the petition and ihe petition must, there- 
fore, be rcgarded as having been duly verified, 
[p. 900; col. I.] 

Narsiah v. Vithalingam Thingandas, 16 Ind. 
EINE 5 Bur. L. T. 123; 6 I. B. R. 117, dissented 
Ion. 


Appecl from a decree of the Senior Sub- 
Judge, Delhi, dated the 18th November 
1622. 

Messrs. Muharram Ali Ch4shti 
Muhammad Amin, Sor the Petitioners, 

Messrs. fat Lal and Sardha Rem, 
the Respondent, 


and 


for 


ORDER.—T wo prelimirary objections 
have been raised by Lala Sardha Ram to 
the hearing of this petition: (x).thet the 
petition to appeal as” pauper was filed 
beyond time as it was presented alter 
30 days provided under Art. 130 of the 
limitaton act. It, however, aprears that 
the petitioner is entitled to nine days 
spent in obtaining copies of the judgment 
and decree of the lower Court. If these 
nine days be allowed to the petitioner 
the period for filing the petition of appeal 
must be held to have expired on the 24th 
of December 1922, that is, during the 
Christmas vacation. The ‘petition was 
presented on the 2nd January 1623, on 
the re-opening of the Court, There 
appears to be some conflict of opinion on 
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the point whether the provisions of section 
I2 of the Limitation Act are applicable to 
pauper appeals. The Punjab Chief Court 
has held that they are so applicable [see 
for example Moti Begam v. Satara Begam 
(rj] The Allahabad High Court has taken 
a similar view. I must, therefore, 
ovetrule this objection and Mr. Sardha 
Ram has in fact not seriously pressed it 
after being confronted by the ruling of 
this Court. 

The second objection raised by him is 
that the petition for permission to appeal 
as a paup.ris not verified by the petition- 
er as required by O. XXXIII, r. 2 read 
with O. XXXIII, r. 5 and O. XLIV, r. 1, 
Civil Procedure Code. I, however, find 
in this casethat although the petitioner 
did not verify the contents of the petition 
at the foot of the petition he did so by 


a separate affidavit in which the statements - 


contained in the several paragraphs of the 
petition are said to be true and ro part 
of them is false and nothing has been con- 
cealed. This affidavit was annexed to the 
petition and must be treated as a part 
of it, I, therefore, overrule this objection. 
1 must mention that in support of bis 
contention on the last point he relied upon 
the decision of the Burma Chief Court 
reported in an unauthorised  feport, 
namely, 16 Ind. Cas. 84. [Narsiah v. 
Vihalngam ^ Thingindas — (2)] The 
view taken in that case appears to 
be too mnirrow. Mr, Sardha Ram has 
frankly admitted that he has not been 
able to discover any rulings of any of the 
High Courts in India. Before, however; 
passing my final order as to the admis- 
sibility Or inadmisgibility of this appeal 
there are two other matters which I must 
consider and decide, namely, (r) whether 
the petitioner is, asa matter of fact, a 
pauper, and (2) whether the decree appeal- 
ed from is contrary tolaw or some usage 
having the force of faw or is otherwise 
errogeous and unjust, 

In order to determine the first question 
‘I think it necessary to call upon the Court 
below to enquire into the pauperism of the 
applicants and. submit a reportas expedi- 
tiously as possible. On receipt of this 


(1) 33 P. R, 2895, 


i bs 16 Ind, Cas. 831 5 Bur. L, T, 123; 6 I; Be, Ri 
[i 
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repott the matier will come up again 
before me for hearing. 
Case remanded, 
Z. E. 


ALLAHABAD HIGH COURT. 

SECOND CIVIL APPEAL No, 634 OF 1921, 

November 27, 1922. 

Preseni;—Mr. Justice Gokul Prasad, 

RAM KISHORE AND OTHERS 
PLAINTIFFs---A PPELLANTS 
vyerswes 
ABDUL KARIM AND OTHERS— 
DEFENDANTS—RESPONDENTS, 

Hindu Law— Joint famtly—Debls incurred by 
fathev—Pious obligation ‘of sons, whether can be 
enforced during lifetime of father, 

The interest of a Hindu son in joint family 
property cannot, by virtue of the pious obligation 
of a Hindu son to p:y his father’s debis, be 
Sold in the father’s lifetime in execution of a 
simple money-decree obtained against the 
father. 

Sheodhan Singh v. Bhagwan Singh, 64 Ind Cas. 
75; 43 A. 496; 19 A. L. J. 43153 U. P. L R. (A.) 
80; (1922) A. L R. /A.) 323, followed, 

Dalip Narain Singh v. Parmaoti Bibi, 67 Ind. 
Cas. 931; 42 A. 58; 17 A. L. J. 982, distinguished. 

Sripat Singh Dugar v, Prodyot Kumar Tagore, 
39 Ind. Cas. 252; 44 C. 524; 44 I. A. x; 32 M. 
L. J. 1333 I5 AL. J. 475; (1917) M.W. N. 193; 
21 C. W. N. 442; 25 C. L. J. 220; 21 M. L. T. 
223; 19 Bom. L. R, 290 (P.C. and Sahu Ram 
Chandra v. Bhup Singh, 39 Ind. Cas. 28c; 39 A. 
4375 44 L A. 126; 21 C. W. N. 698 1 P.L W. 
5575; 15 A. Le J. 437; 19 Bom. L. R. 498; 26 C. 
L. J.1; 33 M. L. J. 14; (1917) M. W. N. 439; 22 
M. L. T. 22; 6 I. W. 213 (P. C.), referred to. 

There is a difference in this respect between 
cases in which the ptoperty has passed out of 
the family and cases in which the property has 
not so passed out. 

Chandradeo Singh v. Maia Prasad, x Ind. Cas. 
479; 31 À.. 1761 6 A. L. J. 263, followed, 

Appeal against a decree of the District 
Judge, Benares, dated the r2th January 


1921. 
Mr. Kamuda Prasad, for the Ap- 
pellants. 
Dr. S. M, Sulaiman, for the Respond- 
ents, 


JUDGMENT.—This is a plaintiff's ap- 
peal arising outof a soitior a declaration 
that a three-fourth share in certain prop- 
erty was not liable to attachment ande 
sale in execution of a simple money-decree 


oto... 


obtained by the pred cessor-in-title 
o: the defendant-dectee-holuer avainst the 
father of the plaintiffs. Th: allevation 
wa; thit the fa her uf tae plaintiffs beirg 
alive the pious obl gation or the son to 
pay up their fither’s debt did not arise 
and their share in the family property 
was not liable to sale. The First Court 
decreed the suit but the luwer Appellate 
Court has, basing its jucgment on the 
Privy Council case of Sripat Singh Dugar 
v. Prodyot Kumar Tugore (1), re.u,ei to 
follow the dic: of the rrivy Council 
in thecase of Suhu Ram Chandra v, Bhup 
Ssngh (2) to the eect that the pious obli- 
gation of tie sonsto pay their father's debt 
does not arise till after the death of their 
father. So far as this Court is concei:ned 
the point is covered by the auth rity of 
a Division Bench in Sheodhan Singh v. 
Biagwin Singh (3). The case of Dilip 
Nirain Singh v. Puarmioli Bibi (4), to 
which my attention has been dfawn by 
the tespondents !s distinguishable because 
it does not appear from the report whether 
the father was alive or not andit is cler 
thit in that case the property had been 
sold and had already passed out of the 
family. Of course diferent considerations 
would arise in cases where the property 
ha; passed out of the family and in cases 
where the property has no: so passec out: 
see Chandradeo Singh v. Mata Prasad (5). 
Sitting a a Singe Judre [an bound by 
the rulinz in Sáecol^an Singh v. Bhagwan 
Singh (3, Which is exactly in point. I, 
therfore, allow t isappeal, set aside tke 
decree of the liwer Appellate Court and 
restore that of th: Court of first instance 
with costs in all Courts. 
| Appeal allowed. 

z.K. 7 

(t) 59 Ind. Cas. 2521 44 C. 5241 44 I. A. t; 32 
M. L. J. 133: r$ A. L. J. 147; (1917) M. W.N. 
193; 41 C. W. N. 442; 25 C. L. J. 220; 21 M. L. 
€*. 2321 19 Bom. L. R. 290 (P. C). 

(2) 39 Ind. Cas. 280; 39 A. 437; 44 X. A. 126; 
$1 C.W N. 698; r P.L. W. 557: 15 A. i, J. 
4175 19 Bom. I» R. 498; 26 C, L. J. 3; 33 M L. 
1 (1917) M. W. N. 439; 22 M. L. T. 22, 6 La 

. 213 (P. C.. 

(3) 64 Ind. Cas. 75; 43 A. 496; 19 A. L. T. 431; 
3 U., P. L.R. (A) 80; (6922) A. I. R. (A Y 323. 

(4) 67 Ind. Cas. 931; 42 A. 58; 17 A. I, J 982. 

(5) x Ind. Car. 479, 3X A. 176; 6 À. L. J. 263. 
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; ORIGINAL Civ.n SUIT No. 


-ed a decree in 


ross ; 


CALCUTTA HIGH COURT. 
1244 CF 1922. 
Janu.ry ro, 1923 
Presesi:— Mr. Justice P?ge. 
RAMKISSENDAS AND ANOTHER— 
^ PLAINTIFFS 
VETSUS 
BINJ RAJ CHOWDHURY AND ANOTHER 
—DEFENDANTS, 
Transfer of Property Act (1 V 7 1882), s. z15— 
Landlord and lenant— Ejectment of tlenant—D ecvee, 


effect opj-—Sub tenant, whclhir can resist execution. 
A l ndlord cannot give to a tenant or a Bub- 


tcn nt something which he does not posse:8 . 


hims.lf, If his 1iights are gone, thore who 
elaim under and through him lose their rights 
also. 

It is convenient that actions for cjcotment 
based on forf iure should be brou: ht aguinst 
all the parties iniejes:ed in the premis:s, but 
the omi sion o! the landlord to make ev.ry 
sub-tenant a party to the action would not 


liwt the landford’s t.ght to «xccute the decree . 


agains: those persons oniy wio were patties to 


for the Ap- 


,ihe decree, 


Mr, M. N. Kanji Lz, 
pellants. 


Me-srs. H. D. Bose and S. M. Bose, for ` 
. the Respo cents. 


JUDGMENT.—The only question in this 
case is Jn iespect of co ts, It ar.ses in 


this way. The plaintifs were in possession | 


of the premis.s ^n quest on as Sab-terants 
of the delendants, The de er daits obtain- 
ejectment against the 
plaintiffs’ landlords, and that decr ee 
having been obtained, by section 115 o: the 
Transfer of Property Act, all righ's of 
gud-lessees who held under the defendants 
were at an end, for the smple rcason 
that a landlord cannot vive tu a tenant 
or to a sub tenant something wh-ch he 
does not possess himsef. If bis righ's 
are gone, tbose, who thim under and 
throuzh him, lose their rights also. The 


efect of that decree was that the pre- 


sent defeidants, who were the head land- 
lofds of the plaintiffs, were entitled to 
p session of these premises as against the 
p'aintifis and asagairs' the plaintius land- 
lords, and the plaintiffs have not, and 
have never sticgestel that they had, a 
shadow of ri ht to remain in posstssion 


after the decree had been passed against | 


their immedietelanvlords. What they say 


is this, taat, althoughit is perfectly true - 


that they had no legal ground for resisting 


the execution of that decree, yet, as they 
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had not been made parties to the action 
they were not bound by tke decree. Or, 
in other words, unle:s a landlord choo«s 
to mase all the sub-lessces and every body 
who may have acquired an_ interest 
through those tundef-tenants, parties to 
the action, he can only execute his decree 
against those persons against whom 
decress have been obtained, with the re- 
sult that he may have to bring any 
number of suits ultimately against other 
persons who remained in possession. lf 
that were so,it would, I think, tend 
uidily to multiply the number of sults. 
1 quite agree that it is convenient that 
‘actions for possession based on forfeiture 
should be brought azainst all the parties 
interested in the premises. It is a con 
binas practice, but I apprehend that 

. Justice Rankin, who in the case Cited 
e me by Counsel tor the pluintifis, was 
dealing: with a diferent matter, namely, 
an application in respect of resistance to 
de‘ivery of pos,esso; under O. XXI, did 
not intend to decide—and, in mv opin on, 
hav.ng regard to section i15 of the Tr» ns- 
ferof Property Act 
been possible for his Lordship to have 
decid:d—that the eifect of not making 
every tenant and sub-tenait a party was 
to lmit the right wh:ch.the landierd 
would have on obtaining his decree, to 
obtain possession of the premises by exe- 
cuting the decree. 

Therefore, the question arises inthis way. 
Were the plaintiffs in this action just fied 
in bringing a suit for which they hid no 
lezal ground whatever, a suit to restrain 
the preseat defendants, th ir head lund- 
lords, from obtalaing possession of these 
premises? In my Opinion there was no 
justification at all for taking any such 
proceed ngs, I do not pretend, and it is 
no part of. my duty, in this particular 
case, to consider the efiect of O. XXI, rr. 
99 and rol, ond I do not propose to express 
any opinion about the meaning o! those 
gections, But for the purpose of deciding 
the question as to whetuer the plaintiffs 
were justified in bringing this action, and 
in claiming now, when they have given 
up possess-on, that they are entitled to 
-gay “we do not propose tc goon with the 
act.on, but we were perfectly justified in 
bringing it; and are entitled to our costs," 


it woud not have. 


att 


in my view if is sufficient for me to 
hold thet they are takng up a wrong 
postion, that they never had any jv sti- 
fication iot bringing this action, that they. 
never had any justification for recisting 
the execulion of the decree, and in my . 
Opinion, the costs of this action should 
be borne not by the defendents but by 
the p'aintifis. The suit wil be dismissed 
with costs onscale No.2, Interests on costs 
at 6 per cent, 


Suit dismissed, 
Z. X. 


"es pair, Wan 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

SECOND CIVIL APrF#1, NO 

August 78, 1920. 

Present ;—Mr. Hallifa x, A. J.C. 
RAOJI—APPELLANT 
VETSUS 
WARLU- RESPONDENT. 

Second appeai— Finding based on fnadmtssible 
evidence— Evidence material High Court, whether 
will interfere. 

Where a finding of factis based on incdmissible 
evilence and il is not possible to say that such 
evidence formed no mor than a negligible part 
of the: basis of the Ending nsiing cn it, the 
Hizh Court will inte:f.1e in second appeal. 


Second appeal against a decfec of the 
Additional District Judge, Nagpur, dated 
the 3td May 1979, revets ng that of the 
Junior Munsif, Nagpur, dated the oth 
Decen.ber 1918, 

Dr, H. S. Gour, for the Appellants. 

Messrs. M. Gupja ard A. Zinzarde, for 
the Respondents. 

JUDGMENT.— The plaintiffs havea house 
in Umrer, which has a narrow enclosed 
courtyard on its eastern side. The eastern 
well of this courtyard, and presumably 
also the northern and southern walls, 
w re built in January 1918, & fact which 
the plaintifs omitted to mention as 
far as possible. The defendant is owner 


. 365 OF 1919. 
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ofa house whose western boundary is the 
newly built eastern -wall of the plaintiffs’ 
courtyerd, This has been lying in rulas 
and in Jaunary 1918 the defendant re-built 
it, The eaves on the west would, on 
the completion of the house, project 
over the eastern wall of the plaintiffs’ 
courtyard so that the droppings would 
fall on their wall and in their court- 
yard. The plaintiffs therefore sued fər 
an injunction ptohibiting the defendant 
from  build.nz his western wall so that 
the eaves project over their courtyard, 
In the First Court they were given the 
injunction tor which they prayed- and 
the defendent was ordered to cut back 
the eaves of his house on the west so 
that the droppinzs from them should 
not fall on the eastern wall or in the 
courtyard of the plaintiffs, This decree 
was set aside ia appeal and the suit was 
dismissed, on the finding that the land 
now forming the plaintiffs’ compound 
Was common land aud that the defend) nt 
hada right of easement overit, esta blish- 
ed by forty years user, to allow his eaves 
droppinzs to fall on it. Against this 
decree the pliintifis have come upin 
secoad appeal, 


4 


One of the two arguments put 
forward on behalf of the appellants can 
hardiy be brouzht within the words of 
the petition of appeal. That matters the 
less in that it has no iorce. It was 
urged -that-the use of the easement had 
been admttedly interrupted for mre 
than two.years next before the institu- 
tion of the suitand that the rivht had 
been extinguishel under section 15 of the 
Easements Act. Explanation II attached 
to that section is a complete answer to 
this contention. The other contention 
is that the finding of fact of the 
lower Appellate Court is based mainly on 
inadmissible evidence. The learned Ad- 
ditional District Judge sets out the 
avidence on both sides and prefers to 
believe that adduced by the defendant. 
In setting out the evidence of tbe de- 
fendant’s six witnessess he say: "Defend- 
ant’s witness No. 41s a very respectable 
person paying Rs. I,000 as imncome-tax 
and he swears: 'I have seen.the site in 
dispmte» After inquiry on the spot llearnt 


INDIAN CARRE: 


(as . 


that the site in dispute, was a common . 


site of both the parties,’ I don't see any 
valid reason for disbelieving theevidence 


given by the defendant's witness No. 4. 


The witness does not speak of thé matter 


on the strength of his personal knowledge. 
what he.. 
on the 


and his evidence rests on 
learnt after making an inquiry 
spot.” 


The whole of the evidence of this — 
witness is obviously inadmissible, and the .' 
last words quoted might indicate that : 


the learned Judge had, seen this and had 
left it out of cOnsideration if it were not 
for the earlier statement that he could not 


see why this evidenceshould be disbelieved, ' 

clearly - 
at least ` 
material part of the basis of the finding, ` 
though it may not be the main part of. 
it asthe appellants urge. The admission ' 
improper evidence. 


And the whole passage shows 
this inadmissabie evidenee is 


and consideration _ of 
would not necessitate a remand if that 


evidence formed.no more than a negligible ` 
part of the basis of the finding resting on 


it, because in that case it would be 
possible to say that the finding would 


undoubtedly be the same, even if the 


improper evidence were excluded. Here, 
however, 1t is not possible to say this. 
The appeal must, therefore, go back to the 


lower Appellate Court for a fresh finding , 


onthe issue of fact, which must be based 
on a consideration of the properly admissi- 
bie evidence only. A certificate for the 
refund of Court-fees paid in this appeal 
wil issue. Costs in this Court “will. be 
costs in the suit. 


Appeal remanded, 
EK. S. D. ; | 
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ALLAHABAD HIGH COURT. 

SECOND Civi, APPEAL NO. 308 o¥ 1921. 

November I7, 1922 
Preseni-—-Mr. Justice Walsh. 
Lala LACHMAN PRASAD AND ANOTHER 
~«PLAINTIFFS—-APPELLANTS 
U2ZYSUS 
MAJJU AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 

Defamation—Privilege, absolute and  qualified— 
Report made to Police— Burden of proof——Pleadings 
—Duty of Court— Point not pleaded, whethey can be 
ralsed. 

Statements made in the course of judicial pro- 
ceediags are absolutely privileged, but a report 
made to the Police does not come w thin that 
principle. Such a report, however, though not 
Within the rule of absolute privilege, which covers 
judicial proceedings, is prima facie privileged, that 
isto Say, the person making it has a right to 
make it if he honestly believes it, and the person 
receiving it has a duty to receive it, But qualifi- 
ei privilege pfovides only a qualified protection 
anda person charged with defamation wlto sets 
up a qualified pzivilege must prove that he used 
che privilege honestly, believing the truth of what 
he sald, or in other words, hav ng reasonable 
grounds for making the statements, and the onus 
of establishing that lies upon him. [p. 914, col. 1.] 

Where the statement is made with reference 
to something in which the person making the 
statemeat was himself involved as a party it is 
impossible fot him to have had an honest belief 
in its truth if itis shown to be untrue. Therefore, 
in acase of qualified pr vilege where the defend- 
ant sets up in defence that the allegalionistrue to 
his knowieige, the defence of qualificd privilege 
becomes illogical and impossible. fp. 914, col. 1.] 

Courts should confine themselves to the dis- 
pute between the parties and should not go ont 
of their way to raise fancy points which are not 
raised by the parties themselyes. [p. 913, col. 2.] 


Appeal against a decree of the District 
Judge, Budaun, dated the 2nd December 
1920. | | 


Mr. M. L. Agarwala, for the Appel- 
lants, : 


Mr, S. 4. Haider, for the Respondents. 


JUDGMENT,—'This wasa suit for dama- 
ges for defamation. The alleged defama- 
tion is Contained in a written document 
io the nature of a report or information 
lolged witha Police Officerin the course 
of the Police Officer’s duty, in which the 
defendants charged the plaintiffs with 
, assault andriot, both of which are cogniz- 
able offences. The Police took no action 
On the report, They were not bound to 
doso. It wasfor them to decide whether 
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or not the case was oneon which they 
should cnarge the persuns ega' st whom 
the complaint was made. A complaint was 
eventually made before a Magistrate and 
dismissed. The plaintifs have brought 
this suit for damages. 

The First Court held thatthe defendants 
had published the libel ccmplained of; 
that it was untrue, and that Rs. 40 damea- 
ges were an adequate compensation. The 
defendant's in substance pleaded justifica- 
tion, In paragraph : ol the particular pleas, 
they said, the report was correct, They 
raised no plea of privilege. Both Courts 
have dismissed the suit on the ground that 
it is privileged. Itwould be much better 
if the inferior Courts wouid confine them- 
selves to the dispute between the parties 
and not go Out of their way to raise fancy 

oints which are not raised by the par.ies 
themselves, I gather that both Courts are 
of opinion that the information was cover- 
ed by absolute privilege. A racent Full 
Bench decision of this Court reported as 
Chunni Lal v. Narsingh Das (x) beld, that in 
questions of this kind the English Common 
Law must prevail, and that inasmuch as 
statements made inthecourse of judicial 
procedings are absolutly privileged in 
England, they must be held to be abso- 
lutely privileged in India. I cannot agree 
with the two Courts that information or a 
report made to the Police comes within 
this principle. The District Judge says 
that the first report to the Police in a 
cognizable case is a commencement of a 
judicial proceeding, and that the report is 
receivable in evidence. There is a fallacy 
in tnisstatement, It may lead toa judicial 
proceeding, or it may not, but it isa 
preliminary step taken before any judicial 
proceeding has been commehced, If, 
as the learned Judge says, the report 
is receivable in evidence and is in tact 
taken in evidence in the course of a judic.al 
proceeding, then no doubt by the Full 
Bench decision that publication, namely, 
the putting it in as evidence in a 
judicial proceeding would be absolutly 

rivileged. I am unable to follow the 
inference which the learned Judge draws 


(9) 45 Ind: Cas. 1540; 16 As Li J. 360; 40 A, 
341 (F. B.). e >» 
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from section 
Act, 

There ate two kinds of privileges, ab- 
solute privilege and qualified privilege. It 
is perhaps desirable to say a word about 
the latter, althogh in this particular case 
it does not help the defendants. In my 
opinion, without having heard any argu 
ment on the polnt a report made at a 
Police Station, though not within the rule 
of absolute privilege which covers judi- 
cial proceedings is prima falee privileged, 
that is to say, the person making it has a 
right to make it if he honestly believes it, 
and the person receiving it has a duty to 
receive it. But qualified privilege, as the 
term indicates, provides only a qualified 
protection and the person charged with the 
defamation must prove that he used the 
privilege honestly, honestly believing in the 
truth of what he said, or in other words, 
having reasonable grounds for making the 
statements and the onus of establishing 
that lies upon him, It is obvious that 
where the statement is made with reference 
to something in which the person mak- 
ing the complaint was himself involved as 
a patty it is impossible for him to 
have had an bonest belief in its iruth 
if it is shown to be untrue. And, there- 
fore, im a caseof qualified privilege where 
the defendant sets up in defemce that 
th: allegation is true to his own know- 
ledge, the defence of qualified privilege 
becomes illogical and impossible. That 
may be the reason why no effort was 
made in the written statement to rely 
upon it. And to my mind it cannot be 
raised in such a case as this where the 
defendents plead justification, I hold, as 
a matter of law, that there was no 
absolute privilege ond that there was no 
ground for taisingeny question of qualified 
privilege, andthe Courts would have been 
better advised ii they had tried the issues 
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as framed. The lower Appellate Court 


hasnot dealt with the question of justi- 
fication or with the question of damages 
and the case must go back to the lower 
Appellate Court to dispose of the two 
main issues of fact,that is to say, Issues 


Nos,2 and 3, namely, whether the defa ma- 


tory statement is true or not, and if 
true, to what amount of damages is the 
plaintiff entitled. 1 set aside the decrees 
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of both the Courts below and remit the 
case under O, XLI, r, 23. Costs of this 
appeal will abide the result, 


Case remanded, 
Z. K. f 


BOMBAY HIGH COURT. 
FIRST CIVIL APPEAL NO. 144 OF 1921. 
February 14, 1923. 

Present :—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 
KASTURIBHAI MANIBHAI AND 
ANOTHER—APPELLANTS 
Versus 
BAI MAHALAXMI AND 0 THERS— 

l RESPONDENTS. 

Hindu Law— Joint family—Partition, partial 
Severance in Ep and business—Properties still 
joint, nature of—— Pariiton suits-—Costs, rule as io—— 
Registration Act (X V I of 1908),s. 17 (1) (p) —Do- 
cumenti showing properties allotted on partition, 
whether réjuives regisiration. 

When members of a joint Hindu family’ 
divide portions of the family property, astate of 
severance wouldin all probability result though 
it depends upon the circumstanecs in each case - 
and the facts proved, whether the family still 
remains joint, each member holding his share of 
the properties divided as his ownseparate prop- 
erty, and all the members halding thc undivided 
property as members of a joint Hindu family. {p.- 
916, col. r] 

A very large portionof the property of a -joint. 
family was divided amongst the my. mbcyrs in 1889 
and from that date they began to liye separate. 
and have separate buiimess and enjoyment in. 
respect. of thcir respeotive properties : 

: Held, that it was a legitimate présumption to 
draw that the members of the family intended 
to live divided aftct 1889 and continued to own 
the property stillremaining undivided as tenants- ` 
in-comMon. [p. 916,col. 1.]6 < 

The general rult is that in partition suits. the 
parties should bear their own costs, exce pt with 
regard to the institution fee, which should be borne 
equally. [p. 916, ec1.2.] ; 

Per Crump, J.—Wh«re partics draw up a dceu- 
ment showing diffi rent properties allcttea to thim 
on 2 partition and the intenlion ïs tkat they 
should be the owners of their separate shams is 
from the date of the dceument, the Genua nt 
falls within the purview «i secticn 17 (x) (l) ef 
the Re gis tration Act, ard the mere fci thatike 
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pee had in contemplation the execution of a 
otmal dooument in the future, does not suffice 
to take it out of the scope of thatsection. (p. 916, 
col, 2.]. 

Appeal against a decree of the Joint 
First Class Sub-Judge, Amedabad, in 
Suit No, 251 of 1918. 


Messrs. G. N. Thakor and R. J. Thakor 
for the Appellants, l 
Sir Thomas Straneman and Mr. K. V. 
Divitia, for Respondent No. I. 
JUDGMENT. 

Macleod, ©. J.—The plaintiff sued to 
have if declared that she had become 
absolute owner of ceríain properties men- 
. tioned in paragraph 6 of the plaint ; to re- 
Covel possession ot the properties allotted 
to her in partition, except a certain house 
of which she had already got possession ; 
for mesne profits; and for a registered 
diei in terms of the Atcha instrument 
of partition passed in respect of the fami- 
ly property on the3oth March 1015. The 
pedigree of the family is set outat para- 
eraph 3 of the print, It is not disputed 
that M» yabhai, Manibhaiand Chimanbhai, 
a minor son of Lalbhai, deceased, divided 
a considerable amount of joint family 
property in 1889. It is also found by the 
Judge that since 1889 these three persons 
began tolive separate, and to have separate 
business and enjoyment, and to have their 
réspective properties, 

“Defendants Nos, rand 2, sons of Maya- 
bhai in their written statement saia that the 
suit properlies were the joint family prop- 
erties of the descendants of Sheth Prema- 
bhai, and that the plaintiff was not 
entitled to file the suit in the present form. 
The third defendant asserted that the 
plaintiff had no interest in the joint prop- 
erties specified in the plaint: that the 
said properties devolved upon defendants 
by right of survivorship. Itis important 
to note what the third defendant said with 
fezard tothe document relating to partition 
relied upon by the plaintiff in paragraph 
5.0: the plint. Paragraph s of the written 
statement isas follows :—“ With reference 
to what is stated in paragraph s of the 
plaint, we say that the said property is not 
held tn common not was it so held, But the 
sald property is joint and as the parties 
thought of dividing the same at the tithe 
mentioned in paragraph ‘5 of the plaint, 


à draft was prepared buta dispute arose 
with regard tothe preparation of a formal 
document (a partition-deed) and hence a 
formal document in respect thereof was 
not made, Not only that but on taking 
legal advice as regards the partition matter 
as my brother defendant No. 4 was 4 
minor, I came to know that the plaintiff 
could not have any tight to the joint prop- 
erty and that if the plaintii's husband 
has made any will with regard to the 
joint property, the same would be void to 
that extent, and the plaintiff Coes not get 
any right thereunder. And, therefore, the 
work of partition has been stopped since 
then, and it has not been at all given full 
effect to.” 

On these pleadings the first issue would 
be whether the suit properties were jo'nt 
family property; and that would involve 
the question whether the family remain- 
ed joint after 1889. Certainly if the famiy 
was joint and the members held tbe prop- 
erties as joint family property, then 
Chimanbhai’s Will would be inoperative, 
and the widow would only havea right to 
maintenance, It was never suggested in 
the pleadings that the document, Fxhibit 
81, of the 30th March 1915 required re- 
gistration. The third defendant's evidence 
goes to show that it was a draft, and 
that no formel document, although one 
had been thought of, wasever executed, 

The learned Judge, however, raised an 
issue whether the. deed relied upon by the 
plaintiff was a deed of partition and re- 
quired registration, and whether it was 
inadmissible in evidence for want 
of registration. He found that jssue in 
the negative, and accordingly passed 2 
decree in tavour of the plaintif for 
specifie performance of the agreement. 
The plaintif's legal advisers would have 
been wise when that issue was raised 
if they had asked the Court to allow 
them to amend their pleadings so as to 
insert an alternative prayer to the 
effect that if the document was inadmis- 
sible as requiring registration, an equit- 
able partition might be decreed by the 
Court. That however was not suggested by 
plaintiffs Counsel, and as the decision on 
the seventh issue wasin their favour, these 
was no necessity for, (hem toask for any 
amendment aiter judgment was delivered, 


916 


Defendants Nos.3 and 4 appeal from the 
decision of the Trial Court and ask us to 
hold that the suit properties remained 
joinf family property aíter 1889 so that 
the plaintiff could have no interest in 
them, Itseems to me that when members 
OÍ a joint family divide portions of the 
family property, a state of severance 
would in all probability result though 
it depends upon the circumstances ineach 
case, and the facts proved, whether the 
family stil semained joint, each member 
holding his share of the property divided 
as his own separate property, and all the 
members hoiding the undivided property 
as Members of Hindu joint family, Here 
we have the tact that a very large portion 
of the family property was divided in 
188g amongst Mayabhai, Mantbhai and 
Chimanbhai and trom that date they 
began to live separate, and have separate 
basiness and enjoyment in respect of 
their respective properties. In tbose cir- 
cumstances it would be a levitimate pre- 
sumption that they intended trom that 
date to live divided and consequently they 
would own the property still remaining 
undivided as tenants-in-common, The third 
defendant thought that Chimanbhai was 
Separate trom the other members of the 
tamily, and, therefore, his widow was not 
entitled to the family property. But 
clearly from the written statement of the 
third defendant it appears that there were 
nagJtiatious for partition of the family 
property, lam, therefore, of opinion that 
at the date of the sult: these properties 
were Heid by the family as tenants-in- 
common, and ag there hag been no 
question Of exclusion, the plaintiff was 
eutitied.to sue tor partition, I am also 
of Opntog that as the plaintiff was not 
put on notice by the defendants’ plead- 
ing that Exhibit 8r was inadmissible for 
waut of registration we are entitled 
even ia first appeal to allow her to make 
toat a.nendsentin the plaint, which un- 
duubtediy she would have been advised 
to mage if the daten lants hid raised in 
their written statement the question of 
registration with regard to Exhibit 81, 


2, therefore, allow the plaintiff to 
amend the plaint so as to enable her to 
sle in the alternative for paztition of the 
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propezty which retained undivided after 
the partition of 1889; and if any additional 
Court-fees have to be paid on such amend- 
ment, the plaintiff wil have to pay them, 
and when that has been done, the direc- 
tions which we now give that the suit 
properties should be equitably partitioned 
between the plaintiff, defendants Nos, 7 and 
2, and defendants Nos. 3 and 4, will become 
effective, and it will be forthe Trial Ccuit 
t9 give the necessary directions for par- 
titioning the suit properties. 

The general rüle is that in partition 
suits parties should have their own costs, 
except with regard to the institution fee 
which should be borne equally by allthe 
parties. Therefore the plaintiff will pay 
One-third of the institutionfee and defend- 
ants two-third, . With regard tothe other 
costs each party should bear his own 
costs. 


Crump, J.—In my opinion it is im- 
possible to construe the document, Ex- 
h:b.t 8r, as being anything but an instru- 
ment of partition. It isclearly a document 
which purports to create or to declare an 
interest in immoveable property of the 
value -of more than Rs. roo. That the 
value of the sharesis more than Rs. 100 
is clear on the face of the document 
itselt, and the whole tenor of it shows 
that the intention was that the parties 
should be the owners of their separate 
shares as from the date of the document; 
and that being so, it is impossible to 
escape from the bar created by section 
17, clause (b), of the Registratioa Act, 
I908. Tne mere fact that parties had in- 
contemplation the execution of a formal 
document in the future, does not suffice 
to take it out of the scope of that sec- 
tion, 
It was suggested that it might be 


,Iegarded as an agreement to effect a 


partition in futuré, and, therefore, an 
agteement of which specific performance 
could be directed. But that is not the 
plain meaning of the language of the 
document and, therefore, the result must 
be thatit is a document, which is com- 
pulsorily registerable, and, therefore, one 
which cannot be used in evidence for 
any af the purposes indicatedin section 49 
of.the same Act, 
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Now it is clear from the plaint, as 
originally presented, tbat it was sought 
to use that document as evidence of a 
completed partition, and if it cannot be 
used for that purpose, the transaction, of 
which it is evidence becomes incapable of 
proof for no other evidence except the 
document itself is admissible under sec- 
tion 92 of the Indian Evidence Act. 

Therefore the case must be ap- 
proached on the footing that at the 
date of that decument there had been 
mo partition. That before that date the 
patties were tenants-in-common of such 
property as remained undivided at the par- 
tition of 1889 appeats to me to be proved 
beyond doubt upon the evidence. The 
Judge says that it isnot denied that since 
the date of thet partition Mayabhai, Mani- 
bheiand Chimanbhai, the husband of the 
present plaintiff, began to live separate 
and to have separate business and enjoy- 
ment and to have their respective prop- 
erties. Though the partition-deed of 1889, 
Exhibit 62, is not itself clear upon the 
point, still when it is readin the lightin 
which the parties acted upon it, there can 
beno doubt that there was severance of 
interest in the family, and that, therefore, 
thev remained tenants-in-commop of such 
portion of thejoint estale as remained un- 
divided by that document. It follows 
clearly, therefore, that the plaintiff, failing 
to prove the alleged partition, evidenced 
by Exhibit 8r, is entitled to partition - by 
metes and bounds of the property which 
the parties still held as tenants-in-common, 
It would be, in my opinion, extremely un- 
just in View of the pleadings of the defend- 
. ants to allow that claim to be defeated 
now because of the question of registration 
"which was raised, not by*the parties, but 
by the Court of ifs own motion. I, there- 
fore, agree in the order proposed... 

z. X, Order accordingly.’ 
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MADRAS HIGH COURT. 

SECOND CIVIL APPEAL, No. 585 OF 1020. 
November 23, 1921. 
Present;—Mr. Justice Kumaraswamy 

Sestri and Mr, Justice Deve doss. 
POTHARI ILLATH MADHAVAN 
NAIR-—-PLAINTIFF— APPELLANT 
VETSUS 
CHALIKADAVATH PAKKISSAN 
THOTIVIL ABDUR RAHIMAN AND 
OTHERS— DEFEND ANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 4 
—Res judicata between — co-defendanis—Coniest, 
absence of, effect of-—Partttion-—Minor not properly 


represented— Acquiescence after attaining majority-— 


Heirs of minor, . hether can object. 

A decision in a prior suit cannot operale as 
ves judicata between parties who were Co-dcfend- 
ants in the suit, where it is found that it was not 
neccs ary for the point to be raised jn the prior 
suit as between the co-defendarts. 

Somasundara Muadali y. Kulandaivelw Pillai, 
28 M. 457; 14 M. L. J. 404,followed. 

Where a m nor was not properly represented in 
a partiton but all the adult members treated the 
partition as valid and enjoyed or disposed of their 
shares under the partition deed and the minor after 
attaining majoTity continued in posScfion of her 
Share, her heirs cannot dispute the paftition 
ot Clain any interest in the shares which fell to the 
other members and were enjoyed by them absolute- 
lv and adversely for over twelve years, 


Second appeal against a decree of 
the District Court, South Malabar, 
in Appeal Suit No, 134 of “1919, 
presented a gaiit a decree of the. Court 
of the District Munsif, Parapanangudy, 
in Original Suit No. 5 of 1916. 

Mr.C. Madhavan Nair, for the Appel- 
lants. 

Mr. T C. K. Kurup, 
spon denis. 


JUDGMENT.—We are of opinion that 
the decision in Orginal Suit No. 398 of 
1903 does not render the question of the 
validity o the deed of partition rss judi- 
cata. There w-s no contest between the 
defendants. Somasundara Mudal v. 
Kulandafvelu Pillat (x) supports the con- 
tentions ef the appellant. The suit being 
to eject the defendants on the ground of 
an alleged trespass, it was not mecessary 
for the second defendant to raise the ques- 
tion of the validity of the partition. 

As regards the deed of partition in 1896 
it is clearffom thefacts set out by the 


for the Re- 


fi) 28, M; 4571 14 M. I J. 404: 
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District Munsif in paragraph 8 of his 
judgment that Atta Biand the other par- 
ties acted on the deed. Atte Bi took under 
the Will of her brother who gave her the 
share he got On partition. Assuming that 
the partition was invalid as Atta Bi was not 
ropeily represented inthe partition, the 
act that ali the adult male members treat- 
ed the partition as valid and enjoyed 
or disposed of their shares under the deed 
and thefact that Atta Bi after she attain- 
ed ma ority was in possession of her share 
would prevent het heirs from disputing the 
partition orclaiming any interest in the 
shares which fell to the other members 
and were enjoyed bythem absolutely and 
advetsely fot over twelve years. 

We set aside the decision of the District 
Judgeand restore that of the District 
Munsif withcosts throughout. 

41 Appeal allowed. 
V. N. V, 
4. K, 


Lon md 
pre 
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ALLAHABAD HIGH COURT. 
SzcoxD CIVIL APPEAL, No. 278 OF 1921. 
. November 27,1922. 
Present: —Mzr, Justice Stuart, 
BABA AND CTHERS—PLAINTIFFS— 


vd APPELLANTS 
VETSUS 
SUKKHA AND OTHERS—DEFENDANTS-— 
RESPONLENTS. 


Hindu Law—Religious endowment—Temple— 
Muhammadan pujati, whether liable to removal. 

When Shudras become Muhammadans it fre- 
quently happens that thcir social relations hip 
with Hindu Shudras remains much as it was. 
Tt is more a question of custom than a question 
>f what is laid down by writers on the Hindu 
Law. [p. 919, col. r.]» os 

Ina small Hindu temple of great antiquity 
the right to receive offerings and the right to 
officiate as pujaris had fora long time been shared 
between H idu and Muhemmaden malis without 
objection by the wotshippess ; 

Held, that the Muhammadans could not he 
deprived of the right merdy on the grourd that 
the temple was a Hindu temple. [p. 919, col. 1.] 


Appeal aginst a decree of the - District 
Judge, Allahabad, dated the 27th November 
1920, 
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Messrs. Y. S. Bajpai and Panna Lal, for 
the appellants. 

Mr. Iqbal Ahmad, for the Respondents. 

JUDGMENT.—This sppeal raises some 
interesting points. It relates to tights to 
officiate as $ujaris at the temple of Sitla 
at Farahampur Kalesharman. Faraham- 
pur Kalesharman is a small place close 
to Kara in the Allahabad District. 
Kara is the head-quarters of a Tehsil 
and wasonce a place of importance. 
The temple in question is of some antiquity. 
The learned Munsif who heard the 
original suit stated in his judgment that 
according to the Allahabad Gazetteer this 
temple was four thousand years old. I have 
been unable to trace a quotation that the 
temple is four thousond years old, but it 
is referred to at page 87 of the Gazetteer 
as one of the old temples in the distzict 
and it is a place where three fairs are held 
every yearto which o large number of 
personsgo. It is established on the facts 
that connected with this temple are certain 
families of malts and it is found on facts thet 
for very Many Yeats certain families of 
malis who are Hindus and certain families 
of malis who are Muhammadans, have both 
officiated as paris in this temple which 
is undoubtedly a Hindu temple. The lower 
Courts have gone on to find that they 
have so officiated without any real objection 
being taken either by Hindus or Mvham- 
madans. Apparently Hindu worshippers 
have in many instances willingly accepted 
the ministra tions of the Muhamma dan malis. 
It is probable (one can only conjecture in 
matters of this nature) that whoever were 
the original pujaris of the temple, there 
were attached to this temple, (es is usually 
the case) certain familjes of the malts’ 
caste who suppliedsthe flowers for usein 
the temple, and that as years went on these 
maiis united the functions of pujards with 
the functions of malis andthat some of 
them became Mubammadans very likely 
during the period of the Muhammadan 
domination of Kara. It would appear 
that in spite of certain of these malis be- 
coming Muhammadans, they contirred to 
take their share of the pilgrims offerings 
and even 10 officiate in the, temple, 

The findings of the Courts below must be 
examined carefully, They ate, that Muham- 
madans have taken charge of piligrims 
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who come to the temple; that Muham- 
madans have received offerings of pilgrims 
who have come to thetempls; that Muham- 
 madans have even performed the ceremonies 
of laying hands on the pilgrims coming to 
the. templesand that this habit hss con- 
tinued fora very large number of yeets. 
: Accepting these findings of fact I come to 
the grounds of appeal, ; 

The first ground is that the burden of 

proof was wrongly laid. "There.is no force 
iu this, There wes no question of burden 
of proof. Both sides called evidence and 
thé ‘Courts below have arrived at an affir- 
mative finding that the Muhamma dans ale 
in the position which I have already 
stated they areinat present, 

The next ground takenisthatthe tem- 
ple: came into existence before the Muha m- 

madan tellgion came into existence. On 
. that poiat it is impossible to arrive ət a, 
finding. Tradition would seem to suggest 


that the temple did come into existence 


‘before the’ Muha mmaden religion came' into 
existence but thereis no evidence to 
support stich a conclusion, 

“The next gronnd is that thevery idea 
of 9 non-Hindu entering the consecrated 
part of a temple is obnoxious to Hindu 
sentiment and inconsistent with Hindu 
religion. This ground conflicts with the 
findings of fact because on the findings cf 
fact the. Hindus who attend this temple 
do not object to Muhammadens performing 
thefunctions which they claim the right 
to perform, E: 

The next ground is thatany association 
or mixing up of Muba mmadans with Hindus 
or sharing in the offerings is of no legal 

‘consequence and cannot confer any right 
. On the defendants to officiate as priests. 

Now it must be remembered that malis 
are Shudras. Thereis very little difference 
between Kachis, Muraos and Malis and 
the status of the mali is that of the 
Kachi, He is a superior Shudra, not an 
unclean Shudra, a clean Shudra performing 
clean work and in no way a person to be 

‘despised, but nevertheless a Shudra. It is 
a well-known fact that when .Shudras be- 
‘come Muhammadans it frequently happens 
that their social relationship with Hindu 
Shudras remains much as it was, and in 
stich cases it is much more a question of 
. custom than a question of what is laid 
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down by writers on the Hindu Law. As a 
matter of fact thereis nothing asfar as I 
know in the Hindu sacred writings which 
in any way touches on this subject. It is 
impossible to decidea question like this on 
a riori principles that it is impossible for 
a non-Hindu to officiate in a temple such 
as the temple in question. What hes to 
be looked at is what hasbeen the usage 
im the past, I admit the position is 
peculiar but on the facts hardly any 


one seems to mind, The. duties of the 


to be confined to 
reciting some more or less colourless 
words and  mairly to collecting the 
offerings and being in the temple in 
such a manner that the worshipper will 
feel that hehas really madea pilgrimage 
to a shrineand offeredup prayers which 
the sanctity of theshrine (the personality 
of the Pyar: being a matter of no import- 
ance) is likely to cause to be successful. 

I should not discuss the 4th ground 
from any point of view other than the 
point of view of use. 

The 5th ground questions the interpre- 
tation by the lower  Courtsof the docu- 
ments upon the record. Onthis I will 
only say shortly thatIogree with the 
interpretation, i 

The lastground endeavours to draw, a 
distinction between the right to. officiate 
as apriest and the right to receive offer- 
ings, In some cases these two rights can 
be separated but on the evidence it appears 
to „me thatin tbis particular temple the 
tight to receive the Offerings and the Tight 
to perform the exceedingly simple duties of 
pwaries are so connected as not to be 
sepatate, . 

Tor theabove reasons I dismiss this 
appeal with costs including fees on the 
higher (Seale. 


pujart . appear 


: A pheal dismissed, 
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LEIBAOAK SYNDICATE y, FINLAY FLEMING & co; 


LOWER BURMA CHIEF COURT. 
First CIVIL APPEAL NO.I OF 1921, 
February 7,1922. 
Present;—Mr. Justice Pratt and 
Mr, Justice Duckworth. 

THE LEIBAOAK SYNDICATE— 
PLAINTIFFS—A PPELLANTS 
VETSUS 
FINLAY FLEMING & Co, 
—DEFENDANTS— RESPONDENTS, 

Contract Act (IX of 1872), ss. 73, Expl., 190 
— Principal and agent—Factor for sale of goods 
abroad—Sub-agent, whether can be appotnted~—~ 

Implementing of contracts, whether permissible— 
Lien of agent on moneys of principal for expenses 
incurred. 

Plaintiffs made forwatd contracts to supply a 
certain quantity of wolfram to defendants which 
the latter arranged to sell in England through 
their agents, the latter in their turn contracting 
to sel in their own name. Plaintiffs failed to 
supply the full quantity agreed to be supplied 
by them, and the defendants’ agents in England 
being pressed by their purchasers carried out 
the contracts by supplying wolfram, received from 
other sources and tgcd the defendants for the 
cost thereof. Ina suit by the plaintiffs to recover 
fromthe defendants the price of wolfram supplied 
the latter claimed to deduct for the moue€ys in 
their hands the expenses properly incurred by 
them in carrying out the contracts in England 
through their agents: 

Held, (1) that the defendants were the factors 
as well as the agents of the plaintifis; [p. 921, 
col. 1. 

2) lust under section 190 of the Contract 

Act, thé defendants had authority to employ 
sub-agents in England to sell the ore; [p. 921, 
col. I. 
(3) bust plaintiffs hav ng failed to supply the 
full quantity of the ore, the defendants and 
their sub-agents were entitled to implement the 
contracts entered into by them in England, pro- 
vided that they acted reasonably and prudently 
and in mitigation of damages ; [p 021, col. 2.] 

(4) that the defendants were entitled to retain 
moneys of the plaintifís which were in their 
hands for expenses ‘properly incurred in imple- 
menting the contracts. (p. 922, co]. 1.] 

Case-law referred to. 

The explanation to section 73 ofthe Contract 
Act shows that the implementing of comwtracts is 
recognised by the Act and that itis a part of the 


law in the case of unfulfilled contracts. [p. 921, 
col. 2.] : 
First appeal against the judgment 


of Young, J., on the Original Side. 


Mr. Keith with him Mr, Barnabas, for 
the Appellants. 
Mr. Lentaigne, 


_JUDGMENT.—The appellant Syndicate 
sued the respondents, Messrs.  Finlay 


for the Respondents, 


Fleming & Co., before the Original Side 
of this Court to  fecover Rs. 6,465-13-9, 
being the balance of the price of certain 
wolfram which the respondents had ad- 
mittedly received and disposed of on 
their behalf. The amount in suit included 
interest, 

The first contraet made between the 
patties was duly carried out by the ap- 
pellants, This was 15 tons of the mineral. 
The contracts with which we have to deal 
are two forward contracts, Exhibits F 
and G, for a total of 35 tons of wol- 
fram ore, the first of which is really merg- 
ed in the last, the price agreed upon be- 
ing 52 shillings. It is admitted that sonte 
I4 tons were supplied leaving a deficiency 
of 21 tons and x hundredweight. 

The wolfram received was sold through 
Messrs. Milne and Co., the London Agents 
of the respondents, who contfectcd tosell 
it in England in their own name. When 
the appellants failed to supply the full 
amount tothe respondents, Messrs. Milne 
and Co. catried out the contracts by 
supplying wolfram received from other 
sources, and charged the respondents for 
the cost thereof. The latter contended 
that the amount sued for, less a sum of 
Rs. 283-1-9 (which they admitted was 
due, and paid into Court), represented the 
charges and expenses entailed by the ful- 
filment of the contracts, and claimed that 
they wete entitled to retain the same out 
of the money in their possession belong- 
ing to the appellants. In fact, they 
claimed a right of lien or retainer. 

The appellants have waived a great. 
deal of the grounds set out in the 
memorandum of appeal $. e, all that 
part of the appeal which relates to their 
allegations in the original Court that the 
catrying out of the contracts had become 
impossible owing to the action oi the Local 
Government, and that that action was 
largely due to the machinations of the 
respondents themselves. 

The grounds upon which the appeal is 
based, for the learned Judge on the 
Original Side found in favour of respond- 
ents on every point, may be summarized 
as follows *— 

I. That the respondents were not en- 
titled in- law to appoint sub-agents for 
sale ‘of the ore, 


* 
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2. That the tespondents had no autho- 
tization from the appellants to implement 
the contracts. | 

3. That without such direct authority 
Messrs. Milne and Co., were not justified 
in implementing the contract. 

4. hatin any case the respondents 
Were not justified in repaying themselves 
from moneys in hand belonging to the 
syndicate. 

5. That the claim of the respondents 
ought to have been stamped as a set-off 
of counterclaim, ! 

6. That the claim of the respondents was 
time-barred, 4. e. their claim fcr loss in 
implementing the contract, and for cem- 
mission, etc. 

7. Thetin any case inasmuch as the 
respondents! claim '' sounds in damages,” 
it was incepable of being made the 
subject of a set-off under the Civil Pro- 
cedure Code. 

It must here be stated that the ap- 
pellants do not dispute the sctual figures 
of the respondents, but only their right 
to retain the money in question. 

I will deal with the first ground at 
once. In this is involved the question 
whether we are to consider the respond- 
ents merely as agents of the appellants, 
or also as their factors.- The learned 
Judge on the Original Side held that 
they were factors, and, inasmuch as the 
respondents were entrusted by their prin- 
cipals with goods for sale, we are of 
opinion ,that there is little doubt that 
respondents were factors as well as agents. 
(Bowstead on Agency, page 4, Edition V). 
We would then refer to section 190 of the 
Contract Act. .'The respondents have 
no London Business House, and from the 
nature of the agency it is manifest that, 
in order that they might sell wolfram in 
time of war, they would have to appoint 
a sub-agent in Englacd. Apart from this 
purchasers at that time would have been 
chaty of entefing into contracts with a 
Foreign Principal, because of the difficulty 
of suit and other metters. We hold that 
there was autho ity to appoint a stb- 
agent to seil the ore, and that it cannot 
be held that the respondents contracted 
to sell the ore personally. 

Next as to ground No. 2, apart from what 
is stated in the explanation to "section 


, 


73 of the Contract Act, which clearly 
shows that the implementing of contracts 
is recognised by that Act, and that itis 
part of the law in the case of an un- 
fulfilled contract, it is manifest that, after 
the receipt of the letter Exhibit K, the 
appellants remained quiet for a long time, 
and that when they wrote tothe respond- 
ents in the letter, Exhibit R, on the ryth 
of April they spoke of including the 
amount of respondents’ claim in their 
suit against Turnbull and Co. We con- 
sider that this could have only referred to 
the present claim of the respondents, and 
that it is shown that the appellants did 
not construe the letter, Exhibit DD, dated 
in March as meaning that the respondents 
had droppedthe matter. The appellants’ 
letter, Exhibit S, dated in June refusing 
leave to implement and charge them came 
too late. The wolfram bad then been sold, 
The evidence of Mr. Oakley shows that 
the appellants could not have procured 
the wolfram mote cheaply themselves than 
did Messrs. Milne and Co. In fact it 
appears at once that the actions of that 
F/rm were reasonable and to the advantage 
of the defaulting appellants, 

In regard to ground No. 3, we consider 
that Messrs. Milme and Co. were quite 
justified in what they did. Wolfram ore in 
the early part of 1916 was of great nation- 
al importance to Great Brita, Messrs. 
Milne and Co. were in duty-bound to dis- 
close, and procure sanction for, the con- 
tracts in question, and to carry them out 
with the utmost urgency. Moreover we 
think thatthe evidence shows that Messrs. 
Watson ot Liverpool, who purchased this 
ore, must be taken to have been pressing 
Messrs, Milne and Co. for completion cf 
the contract. In these circumstances, it is 
manifest that the only course for them to 
pursue was to implement the contract, 
which they were in law entitled to do, 
provided that they acted reasonably and 
prudently, and in mitigation of damages. 
By their actions they saved the appellants 
5 shillings, the price at Home being 60 
shillings, whilst they bought at 55, or only 
three shillings more than the contract 
price, and at the cheapest price available 
at the timte. 

From tbis we pass to ground No. 4. Re- 
spondents actually held moneys belonging to 
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the appellants in their hands. Weconsider 
that, whether as agents or factors, they 
were entitled to retain money due to them 
therefrom ty a right of lien or retainer 
whether their lien be particular or 
general, 

As togrounds Nos. 5 and 7, thefe was in our 
Opinion no question of a set-off. It is pro- 
bable that asa set-off the claim of respond- 
ents could not have been made in this 
suit, see the case of Mahomed Nassorud- 
din v. Oppenheimer (1) which was decided 
by a Full Bench of this Court in 1903 
under section rXi of the then Civil Proce- 
dure Code. Under the present law a claim 
.of set-oft must be stamped. 

’ In regard to ground No. 6, thecase being 
one ofexetc'se of lien or retainer, no ques- 
tion of time limit atises at all, 

' As to tbeabsence of time limit against 
the claims of respondents we would quote 
the case of Chidambava Mudaliar v. 
Krishna swami Pillai (2) and the case of 
Curwen v. Milburn (3). 

We would further point out authority 
for the findings which we kave come to 
in Yegard to implementing contracts. 
The first case is Eris County Natural Gas 
and Fuel Co. v. Carroll (4). end we would 
refer specially to pages 116, 117 and 118 
of that decision of their Lordship of the 
Privy Council. The next ig the case of 
British Westinghouse Electric and Manu- 
facturing Company v. Underground 
Electric Railways (5). 

As to the lien the case quoted by the 
learned Judge on the Original Side is to 
the point, viz, Hammonds v. Barclay (6). 
Further 
Lentaigne for the respondents from 
Halsbury’s* laws of England are useful in 
this connection viz, Voiume XIX, page 8, 
section 9, page 7, section 8, and page 3; 


(x) 2 In B. R. 186 (F. B.). 

(2) 28 Ind. Cas. 221; 39 M. 365 at pp. 375, 376; 
28 M. L.J. 285: 2 L. W. 241. 

(3) (1889) 42 Ch. D. 424 at p. 4343 62 L. 1.278; 
38 W. R. 49. 

(4) (1911) A. C. 105; 80 L.J. P. C. 59; 103 L. 


. 678. 
(5) (19:2) A. C. 673 at pp. 683, 684, 686, 
690; 81 L. J. K. B. 11325107 I, T. 325 56 S. 


- 734. 
d (éj (892) 2 Rast 227,102 M. R: 356. 


the passages quoted by Mr, . 


section 2. Healso relied upon Volume I, 
pages 196 fo 198, sections 417, 419 and 
420. Then there are sections 217, 221 and 
222 of the Contract Act. 

We consider that implementing of con- 
tracts is a part of the general law. ard 
that in sucha case as this the agent is 
entitled to a lien or retainer upon moneys 
of the principsi which are in his hands 
for all expenses properly incurred. It is 
clear that in this instance the expenses in 
question were properly incurred.. | 

We think that fhe suit was rightl 
decided on the Original Sideand accordir g- 
ly dismiss the appeal with costs, confirming 
the decree of the learned Judge on the 


Original Side. 
Appeal dismissed, 
Ze Kx 


MADRAS HIGH COURT. 
APPEAL AGoINST ORDER NO. 243 OF 1021. 
Febrt'ary 28, 1922. 
Preseni ?— Justice Sir Francis Oldfield, 
KY., and Mr. Justice VenkatasukLba Rao. 
RAVABHARAM SARAMMA alias 
SARRAJU AND ANOTHER— 
DEFENDANTS—AÀPPELLAN*S 


ve? Sus 

DEVAPURAJALA GANGAYYA AND 

OTHERS—PLAINTIFFS— RESPONDENTS. 

Res judicata—Morlgage, *decvee — on——Sale— 
Purchaser, whether affected by result of suit sub- 
sequent to mortgage. 

A sale in execution of a moftgage-decree and 
the proceedings in which such a decree was 
obtained are a part of the working out of the 
rights of the mortgagee under the mortgage, 
and the purchaser is not, therefore, affected by 
a decision in a suit subsequent to the mort- 
gage, though ptior to the Court sale. 


Sosht Bhusun Guha v. Gogan Chunder Shoha, 2a 
C. 394; Ix Ind. Dee. (N. S) 244, Anakarass 
Puthiyavallapil — Missam Haji, wv. Thtyan 
Thavara Koran, 65 Ind. Css. 9791 41 M. L. J. 
392; 14 L. W. 385; (1921) M. W. N. 679 and 
Ramchandra | Dhondo Kulkarni v. — Malkapa 
Narsapa, 36 Ind. Cas. 443; 40 B. 679; 18 Bom, 
I. R. 757, Telitd on. i 
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Appeal against an order of the Cowit 
of the Additional Subordinate Judge at 


Ellore, in Appeal Suit No. 159 of 1920 ` 


(Appeal Suit No, 193 
file of the Court of the” Subordinate 
Judge, Ellore), preferred against a 
decree of the Court of the Additional 
District Munsif, Narasapur, in Original 
Suit No, 54 of 191? (Original Suit No, 974 
of 1914. on the file of the principal District 
Munsif, Narsapur). 

Mr. B. Somayya, fot the Appellants. 

Mr. P. Somasundaram,for the Respond- 
ents. 

JUDGMENT.—In this case we need 
refer to one only of the two grounds given 
by the lower Appellate Court for its remand, 
that the judgment in Oiginal Suit No. 695 
of r89r relied on as res judicata by the 
fourth and fifth defendants, here appel- 
lants, has not that character, because the 
present plaintiff's interest in the propeity 
arises from a mortgage of it to him 
prior to Original Suit No. 695 of 1898, 
Clearly the decision in that suit canpot 
bind him. It is urged that it does so, 
because the purchase of the property at 
a sale held in executiop of the decree 
on his mortgage was subsequent to the 
judgment in Original Suit No.605. But the 
purchase and the proceedings, in which a 
decree was cbtained, area part of the work- 
ing out of his tight under the mortgage, 
which the decision in Original Suit No. 605 
could not affect. In these circumstarces, 
we cannot see how the fact that the pui- 
chase was stbsequent to the decision in 
Original Suit No. €95 is material. Our con- 
clusion is supported by Sosh4 Bhusun Guha 
v. Gogan Chunger Shaha (x), Anakeran 
Puthiyavallapil | Mussan Haji v. Thyan 
Thavara -Kovan (2) and Ramchandra 
Dhondo Kulkarni v. ° Malkapa Narsapa 
(3), the facts in the last mentioned 
ease Very Closely resemblirg those in the 
present. The learned Subordinate Judge’s 
order of remand*is correct, The appeal 
is dismissed with costs. , 

V. N. V. Appeal dismissed. 

Z. K. 

(x) 22 C. 364; 1x Ind. Dec. (N. s.) 244. 


(2) 65 Ind. Cas 979; 41 M. I. J. 3923 14 L» 
W. 387; (1991) M. W. N. 679 


(3) 36 Ind, Cas. 443; 40 B. 679; 18 Bom, I, 
R., 757. 


of 1919 on the 
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LOWER BURMA CHIEF COURT. 
First CIVIL APPEAL No. 118 OF 1921, 
Marcu 29, 2922, 
Present -—-Mr, Justice Pratt and Mr, 
Justice Duckworth, 
MAUNG TUN GYAW— APPELLANT 


VEFSHS 
MAUNG PO THWE—RESPONDENT. ” 

Evidence Act (Icf 1872), s. 92, applicability of, 
to parities on same side—Oral eyidence to vary terms 
of dccumeni, admissibility of. 

Section gz oi the Evi'ence Act applies io all 
parties to a document whether on tu one side 
or the other, It is not open to parlies in a 
dccument on the same side to prove, as against 
each olhcr, that a document to which thcy are 
parties, though purporting to Le a ¢ale 
reality a mortgage. [p. 925, col. 2.] 

Maung Kyin v. Ma Shwe La, 42 Ind. Cas. 
642; 45 C. 320; 9L. B. R. rrj r5 A. L. J. 
8253 33 M. L. J. c48; 3 P. L. W. 85; 6 I. W. 
7773 22 C. W. N. 2575 23 M. L. T. 361 27 
C. In J. 175; 20 Bom. I. R. 278; (r918) M W. 
m 800; ri Bur, I, T. c1; 44 I. A. 236 (P.C), fol- 
owed, 

Mulchand v. Madho Ram, xo A. 4215 A.W.N. 
(1888) 127; 6 Ind Dee. (N. 8.) 283, Shamsh-ul- 
Jahan Begam wv. Ahmad Walt Khan, 25 A. 337; 
A, W, N. (1903) 64, referred to, 


is in 


First appeal against the judgment of 
the District Judge, Hanthawa ddy. 

Mr. Giles, fot the Appellant, 

Mr. Chari, for the Respondent, 


JUDGMENT.-- The appellant, Maung Tun 
Gyaw, as a widower, married Ma Kha, a 
widow, some 20 to 25 years ago. The plaint- 
iff-respondent, Maung Po Tkwe, cleimsto 
be the Aidtima adopted son of Ma Kha and 
her previous husbard. It may be 
as well to say at once that the question 
as to whether he was adopted or not 
has not to be considered in th's case. 

The appellant and Ma Kha appeared 
to have lived happily together for along 
time, but recently they [fell ott and 
quarrelled. As the result of this quarrel, 
Ma Kha executed a deed transferring 
I100'06 acres of paddy land to Po Thwe. 
The date of this deed is the roth of 
June 1920. The deed was duly registered 
and attested and, for the purposes of 
this appeal, it is common ground that it 
may be treated as though it were a deed 
of gift, 

There were then disputes between Tun 
Gyaw and Po TThwe as regards possession 
and working of this paddy lend, Which 
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culminated in cases before the Criminal 
Courts. 

Relying on this deed of gift, Po Thwe 
sued Maung Tun Gyaw in the present 
suit to recover possession of 65°85 acres 
of the paddy land on the ground that 
Maung Tun Gyaw’s possession was 
wrongful. He also sued for the paddy 
estimated to amount to 2,310 baskets 
or its value Rs. 3,465 and ior 16 
heads of cattle or their value Rs. 1,400. 
Tun Gyaw resisted this claim on the 
ground that the land was the leiieipwa 
property of Ma Kha and himself. It 
was not disputed that the land origi- 
nally was the payin property of Me 
Kha at the.time ef her marriage to 
Tun Gyaw; but it was claimed that dur- 
ing their coverture the land changed its 
chatacter, and at the time of the so- 
called deed of gift, had become the 
leiteipwa property of Tun Gyaw and Ma 
Kha.. 

‘The plaintiff-respondent’s case, on the 
other hand, was that the lond had not 
ceased to be the payin property of Ma 
Kha, that. she was entitled to dispose 
of it as she wished, and that the appel- 
lant, Moung Tun Gyaw, had no right 
whatever to the property, or the paddy, 
or the cattle. 

The learned Judge of the District Court 
decided that the plaintiff-respondent, 
Maung Po Thwe, was entitled to the 
possession of the suit land and the 
paddy or its value Rs. 3,465, but he 
dismissed the rest of the claim, The 
leatned Judge seems to have been of 
opinion that the paddy land continued 
throughout «to be the payin property of 
Ma Kha. 

The principal ground of appeal argued 
by Mr. Giles for the appellant, Maung 
Tun Gyaw, is that the District Court 
erred in not holding that the property 
had changed its character and had 
become the leiieipwa property of Ma 
Kha and appellant. He also argued 
that Ma Kha was unable to make 
a gift to Maung Po Thwe of anything 
more than an undivided share in such 
joimt property, or, in other words, the 
right, to claim partition of a moiety 
thereof, 
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The history of the land is shewn by 
the documentary evidence in the case. 
It was first of all mortgaged by Tun 
Gyaw and Ma Kha to U Po Khineand Ma 
Myit on the 22nd of March 1907, The 
paddy land in question was stated to 
measure I96'7o acres and three acres of 
Dhani garden were also included in the 
mortgage, Then on the 29th of Tune 1908, 
asthey were unable to pay up the mott- 
gage, Maung Tun Gyaw and Ma Kha 
transferred this land outright to U Po 
Khine and Ma Myit for Rs. 5,500. In 
addition to the amount due on the mort- 
gage, they appear to have received some 
considetation in cash. (With reference to 
this transaction, it 1s part of the plaintiff’s 
case that there was a collateral verbal 
agreement that the land skovuld be re- 
conveyed at ihe same price) Almost four 
years later, oron the 18th of May 1912, 
U Po Khine and Ma Myit reconveyed the 
same land to Ma Kha alone for Rs. 5,500. 
On the 5th of August 1919, Tun Gyaw 
and Ma Kha executed what is called a 
second mortgage of 163°64 acres of this 
same land to KoPo Wa and Ma Thein 
Me for Rs. 3,500, the first mortgage teing 
teferred to inthe registered bond. 

On the roth June of 1920, Ma Khe execut- 
ed the deed under which Po Thwe claims 
in this suit. There are two other transac- 
tions which must be referred to. On the 
Irth of May 1012 or one week prior to 
the re-conveyance to Ma Kha by U Po 
Khine and Ma Mvit, there was a sale of 
certain land which Tun Gyaw tlaims as 
his payin property end which has been 
found ta have been his payin land. The 
vendors were Po Hising and Ma Hte 
(who were said to ke the mortgagee:). 
Tun Gyaw, Ma Kha, Ma The U and a 
minor, Maung Ba Sein and the purchasers 
were Ko Tha Zan and Ma Si. The price 
was Rs. 3,290 ənd the area sold was 
35°57 actes. It is not contended that 
Maung Tun Gyaw did not receive this 
money. Then on the 18th of May 1912 
or on the same day as the conveyance to 
Ma Kha by U Po Khine and Ma Myit, 
Ma Kha pufports to have sold to Maung 
Po Sa and Ma Mya for a sum of Rs. 3,376, 
36:55 actes out of the land which js the 
subject of this suit. We may add that 
ata kter date it appears that she sold 


Vol. 77) 
MAUNG TUN GYAW 9; MAUNG PO THE, 


another 66 acres. The importance of these 
last mentioned transactions of the 11th of 
May and of the 18th of May by Tun Gyaw 
and Ma Khals that it is probable that 
they provided the funds for the re pur- 
cbase of the 196'70 acresífrom U Po Khine 
and Ma Myit. 

Now thereis no doubtthat the transac- 
tion of the 20th of June 1908, whereby the 
- land was transferred outripht to U PoKhine 
. and Ma Myit for Rs. 5,500 must be taken 
as an absolute sale, If so, the property 
ceasedto be Ma Kha’s payin propertv, Four 
yeats later it was re-conveyed by the 
vendees to one of the vendors. The 
fact that it was re-conveyed to only one 
of the vendors is not of great importance, 
because at that time it is an admitted 
fact that Maung ‘lun Gyaw washeavily 
involved in debt and was actually an in- 
mate of the Civil Jail. It would be, 
therefore, not at all likely that the property 
would have been re-conveyed in the names 
of the two vendors. 

It is important here to consider with 
what funds this re-purchase could have 
been made, It is clear that Ma Kha by 
selling 3G6and odd acres of the land did 
not realize more. than Rs. 3,376. So fer 
as we ate able to see, it is not ex- 
plained whence she obtained the balance 
to make up the sum of Rs. 5,500 unless, 
as on full considration we think to bethe 
case, that balance was made up from 
the sale-proceeds of Tun Gyaw's payin 
land dated the xrrthof May, We cannot 
seeour way toavoid holding that this 
money was includedinthe money necessary 
for this re-purchase. Taking this view, it 
is manifest thatthe property could no 
longer be treated asthe payin proverty of 
Ma Kha, but must be considered to have 
become thelettetpbwa property of Tun Gyaw 
and Ma Kha. 

We think thatthe learned Judgeof the 
District Court was in error in thinking 
that Tun Gyaw’s money was not included. 
On this decision alone, it would be possible 
to decide this appeal but there is another 
question which has been argued before us 
which, we consider, itis necessary to go 
into. Mr. Giles has argued that inasmuch 
as Maung Po Thwe claimson behalf of Ma 
Kha andas her representative-in interest, 
he must be treated as though he ‘were a 
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party to the sale of thezoth of June 1908, 
and that, therefore, he cannot raise the 
question that that transaction was In 
effect a mortgage and that the  Te-convey- 
ance of the 18th of May 1912 was merely 
a redemption thereof. Mr.Chari on hehalf 
of Maung Po Thwe has advanced the 
argument that, although Mr. Giles’ conten- 
tion might hold goodifit was between 
the parties on the one side and the other 
inthe sale of the 29th of June 19c8, yet 
it cannot be held to be of any avail in 
the present instance, because here we are 
dealing with a question between the parties 
on one side alone, namely, Tun Gyaw, and 
Ma Kha as represented by Maung Po 
Thwe, Heurges that section 92 of the 
Evidence Act has, therefore, no applica- 
tion, and he relies upon the case of Mul- 
chand v. Madho Ram (x), which was fol- 
lowedin the case of Shamsh-ul- Jahan 
Begam v. Ahamd Wali Khan (2). It was 
there held that the words in section 02 
of the Evidence Act “between the parties 
toany such instrument" refer to the 
persons who on the one side and on 
the other came together to make the 
contract or dispose of property and would 
not apply to questions raised between 
the parties on the one side only ot the 
deed regarding their relations to each 
other under the contract. 

Wedo not quarrel with this Statement 
of the law, but, in our opinion the Allah- 
abad Court went too far if it intended to 
lay down that the parties on one side 
of a deed, as between themselves; were 
able to contradict, vary, add to or sub- 
tract from, its terms by means of parol 
evidence. We consider that the meaning 
of section 92 is clear, and that it has 
application to all parties to a document, 
Quite apart from section 92 of the Evi. 
dence Act, it would, of course, be pos- 
sible for the parties on one side of a 
deed to show by parol evidence their 
mutual relations the one with the other. 
That they should be able to show with 
reference to any transaction to which 
they are the parties on one side, that such 


(x) ro A. 421; A. W. N. (£888) 127; € Ind. Dea; 
in. $.) 283. e 
(2) 25 A. 3371 A, W. N. (1903) 64: 
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transaction, though purporting to be a 
sale is a mortgage, we are unable to 


hold. 
The decision of their Lordships 
of the Privy Council in the case of 


Maung Kyin v. Ma Shwe La (3) is bind- 
ing, and following that ruling we are of 
opinion that Maung Po Thwe was preclud- 


ed from showing that there was any. 


collateral verbal agreement which would 
have renderei the transaction of the 29th 
of June 1908, in effect, a mortgage. Asa 
matter of tact, the only direct evidence on 
the poiat istnat of Ma Kha who calls 
that transaction a '' temporary sale. " 
The rest of the evidence, that it was in 
effect a mortgage, is merely circumstantial, 
and we do not think that, where direct 
evidence is prohibited, circumstantial evi- 
denice could be permitted to prevail, 

We would ad] that with reference to 
the sale of the 29th of june 1908, the 
document shows that the debt was ex- 
tinguished, and it is obvious that there 
can be no mortgage unless there is a 
debt. Moreover, there could have been 
no mortgage unless the rules laid down 
by section 59 of the Transfer of Property 
Act were complied with. 

In view of these findings, we think 
it was qüite obvious that in order to 
succeed it this case, the plaintif- 
respondent Maung Po Thwe had to 
establish his title and show that the 
property remained Ma Kha’s payin prop- 
erty right up to the end. We think 
that he has failed to discharge this 
.0nu$. 

As regards the gift by Ma Kha to Po 
Thwe it is obviously invalid es regards 
Tun Gyaw’s sbare in the land, and it 
can only be valid so far as to give Po 
^^hwe a right to claim partition of ‘his 
adoptive mother'sshare. Thishe has not 
done. 

In our opinion thisappeal must, therefore, 
be allowed and the decree of the lower 
Court set aside andthe suit dismissed with 
costs in both Courts. 

Z. K. Appeal allowed. 

. Cas. 642; 45 C. 320; 9 L.B. R. 15431 
Ad T DR M Y. 1 5518 3 P. L. W. 185: 6 L 
W. 777; 2@ C. W. N, 257; 23 M. In T. 36:27 C. L. J. 
175, 20 Bom. L. R. 278; (1918) M. W. N. 300: XI 
Bur. L. T. 2,41 I. Ae 236 (p. C)" 
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LAHORE HIGH COURT. | 
SECOND CIVIL APPEAL NO. 74 OF 1923. 
May 2, 1923. 

Present: —Mr. Justice Campbell. 
BALLA- —APPELLANT 
VeErSUS 

BARU MAI; AND OTHERS— RESPONDENTS.. 

Hindu Law— Joint family—Debt incurred by 
one member-—Liability of other members— Necessity, 
proof of. 

A member of a joint Hindu family can be 
made jointly liable for a debt incurred by an- 
other member of the family only on proof that 
the money was borrowed for neces ary family 
purposes. 

Hay Kishen Singh v. Lahore Bank, Limited, 51 
Ind. Cas. 712; 64 P.R. 1919, Bhura v. Banarst 
Das, 30 Ind. Cas. 481; 174 P. L. R, 1915; 113 P. 
W. R. 1915, Paras Ram Jawala Das v. Gian 
Chand, 50 Ind. Cas. 36; 48 P.W, R. rore, Ram 

han Das v. Ramji Das, 5» Ind. Cas. 215; 59 P. 
I. R. 1919, referred to, . 

Appeal from a decree of the District 
Judge, Karnal, dated the 14th December 
1922, modifying that of the Munsif, First 
Class, Sonepat, District Karnal, dated 
the 26th April 1922. 


Mr, Shamatr Ckand,for the Appellant, 
Mr. Rustomji, fot the Respondents. 


JUDGMENT.—This suit was instituted 
against Balla and his son Raman for 
Rs. 846 principal and interest due on 
bCok account which ran from Sambat x 964 
to Sambat 1976. From Sambat 1964. to 
Sambat 1967 the dealings werein the name 
of Balla and from Sambat 1967 to Sambat 
1976 they were in the nameof Ramanand 
terminated with a balance struck by 
Raman. 

The plaint alleged thateRaman struck 
the balance as managerz*of the joint Hindu 
family constituted by Balla and Raman. 
The defendants pleaded separation. The 
Trial Court held that they had separated 
and decreed against Raman only. An 
appeal was made to the District Judge 
who decided that there had been no 
separation and that, therefore, Balle was 
also liable and he was included in the 
decree, 

On second appeal by Balla itis utged 
that even on these facts Balla could not be 
madeliable without affirmative proof that 
the money borrowed by Raman had been 
borrowed for necessary joint Hindu family 
purposes, and in support of this contention 


ies E 
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Har Kishen Singh v.Lahore Bank, Limited 
(1, Bhura v. Banarsi Das (2), Paras Ram 
Ja«wala Das v. Glan Chanda (3), Ram Dhan 
Das v. Rumji Das (4) ate cited. Thereply 
of the learned Counsel for the. respondents 
is thit the account is one and indivisible. 


Admittedly there is no evidence about 
the purpose for which the money was 
borrowed by Raman and the objection of 
the appellant must prevail. Had Raman 
been sued on Balla’s account before 1907 
he -would not have been liable without 
proof that the money had been taken for 
the benefit of the family. A suit on the 
account of Balla would be time-barred now 
and he can only be bound if the loans to 
Rattan were taken for the benefit of the 
family, 


I accept the appeal with costs and 
restore the decree of the T rial Court. 


BE | 
Appeal allowed. 


(x) 5x Ind. Cas. 712; 64 P. R., 1910. 
"(2) 30 Ind, Cas. 481; 174 P.I, R. 19155 113 P. 
W. R. I915. 

(3) 50 Ind. Cas. 36; 48 P. W. R. 1919. 

4) 50 Ini, Cas. 215; 59 P.L. R. 1919. 
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ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL NO. 86 OF 1921. 
June 22, 1922. 
Present:—Sit Grimwood Mears, Kt., 
Chief Justice, and Mr. Justice Piggott, 
Mahant KUBER DAS—PLAINTIFF— 
APPELLANT 
Versus 
RAM DIN KALWAR--DEFENDANT— 
RESPONDENT. 

Agra Tenancy Act (If of 1901), s;. 57—Land- 
sord and ienant — Ejestment— Non-payment of rent 
whether ground for ejectment. ; 

Under a compromise defendant was allowed to 
retain possession of ce.tain plots cf land so long 
as hc paid the rent fixed by the compromise but if 
he failed to pay the rent he was liable to be ejected: 

Held, that although the compromise was binding 
on the parties the defendant could not under 
section 57 ot the Agra Tenanoy Act be ejected for 
mere non-payment of rent in the absence of a 
decree for arrears of rent as required by clause (a) 
oí the section. 

Tara Singh v. Khushal Kuuwar, 28 A, 610; 3 
A. L.. J. 349; A. W. N. (1906) aro, followed, 


Letters Patent Appeal from a judgment 
of Mr. Justice Stuart, dated the gth May 
1021. | 


Mr. Harna ndan 
pellant, 

Mr, S. P. Sinha, for the Respondent. 

FACTS appear from the 1ollowing judg-.. 
ment of Mr. Justice Stuart: ý 

“The land in dispute is a portion 
of property held by a  Nanakshahi 
endowment in the Basti Distsict, Karan- 
dass was formerly Mahant. Upon the 
death of Katandass, Anant Dass took 
possession of the property claiming to be 
the successor of Karandass. While in 
possession of the property, he executed 
usufructuaty mortgages of the lard in dis- 
pute in favour of Ramdin Kalwar. Uday - 
Bhan instituted proceedings against Anant 
Dass, claiming to be successor of Karan 
Dass. He succeeded. He thus became 
the recognized Mahant. He then sued in 
a Civil Court to eject Ramdin. The suit 
was compromised on the 3oth of March 
I9I4 on these terms :—Ramdin was to 
retain possession over the plots in dispute 
at a rental of Rs. 2 a bigha so long as 
he paid the rent, Uday Bhan agreed not 
to eject him so long as he paid his rent, 
but in default of payment of the Tent, | 
Uday Bhan could eject him. According ` 
6. the decision in Bhola Nath Tewari v. 


Prasad, for the Ap- 
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Suraj Bali Rai (I) there was nothing 
illegal in this errangement. Uday Bhan 
was not entitled to eject Ramdin so long 
as he paid the rent, Uday Bhan alleging 
that Ramdin had not paid the rent 
applied to the Rent Court to eject him 
under the pravisions of section 58, Local 
Act II of rigor. The District Judge held, 
on appeal on those proceedings, that Ramdin 
could not be ejected under the provisions 
ot section 58, Local Act II of rgor. He 
was of opinion that he could be ejected 
under the provisions of section 57 (0), Local 
Act II of rigor. He remitted the case 
for decision under the provision, of O, XLI, 
r, 23, Civil Procedure Code. When the 
case went back it was found on the facts 
by tha lower Appellate Court that Ramdin 
had paid no rent. The lower Appellate 
Court then ordered his  ejectment. He 
comes here in second appeal. The nain 
point taken on his behalf is that he cannot 
be ejected, otherwise than in aecordance 
with the provisions of the Tenancy Act. 
He relies on the decision in Tura Singh v. 
K hushhal Kunwar (2). Under the provisions 
of section 57 (a), Local Act II of 
1901, the mere circumstance that he has 
not paid the rentis not sufficient to justify 
his ejectmeat. It is necessary first that 
a-decree for atrears should have been 
passed 4nd, until this is done, he cannot 
be ejected. The respondent takes the posi- 
tion that, inasmuch as Ramdin did not 
appeal against the order of remand, de- 
claring that there was a cause of action 
under section 57 (c), he cannot take this 
objection now. _ The appellant replies to 
this thatin the first place the order of re- 
mand did not state definitely that he 
could be ejected under section 57 (cj, it 
only stated that in the opinion of the Judge 
hearing the appeal an amendment of the 

Jaint claiming relief under sectione 57 (c) 
might be successful; and that, in the second 
place, under the provisions of Local Act II 
of 1907, no appeal lay against such remind 
proceedings, Chapter XLIII of the Code not 
applying to Rent Courts. The contention 
ot the appellant on this point must prevail. 
I agree with the learned Counsel for the 
appellant that the decision in Tava Singh v. 

(1) 49 Ind. Cas. 3575 41 A. 2235 17 A. U. Ja 120. 

(2)28 A. 6Lo; 3 Al. J. 3493 A. W.N. (1996) 
110, 9 
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Khushhal Kunwar (2) governs the matter. 
This decision is binding upon Meas a Judge 
sitting singly. The comprontise undoubt- 
edly binds the parties, but this fact does 
not render it possible for the appellant fo 
be ejected for non-payment of rent in the 
absence of a decree against him for arrears. 
The appeal must, therefore, prevail and the 
suit will stand dismissed. I have now to 
decide a point under O. XXII, r, 5, Civil 
Procedure Code. Mahant Uday Bhan hav- 
ing died duting the proceedings, the appel- 
lant substituted the names of Anant Dass 
and Kuber Das as his representatives. The 
appellant did not know which of the two 
was entitled to succeed as Mahant. I have 
to decide summarily for the purpose of this 
appeal which of the two repfesents him. 
They are tival claimants tor the office of 
Mahant. On the affidavit of Gajadhar Pal, 
whichis the only evidence before me, I 
decide summarily, and for the purpose of 
this appeal only, that Kuber Das is the 
guccessor to the deceased Uday Bhan. 
The result is that this appeal is decreed, 
that the suit will stand dismissed and 
that Kuber Dass will pay his own 
costs and those of Ramdin in all Courts. 
Anant Das has incurred no costs." 
JUDGMENT .—The point taken on behalf 
of the plaintiff-appellant is an ingenious 
oneand no doubt entitled to consideration; 
but we are satisfied on the whole that the 
ruling referred to by the learned Judge of 
this Court does govern the present case 
and that the decision under appeal was 


correct. f 4 
We dismiss this appeal with costs. 
Appeal dismissed, 
A E; 
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JOGENDRA SINGH 1. KESHO PRASAD SINGH, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 70 
OF 1019. 
June 28, 1922, 
Present:—J ustice Sir Jwala Prasad, Ki., 
and Justice Sir John Bucknill, Kv. 
/ JOGENDRA SINGH AND OTHERS— 
DEFENDANTS—-A PPELLANTS 
VEYSUS 
Maharaja KESHO PRASAD SINGH 
— PLAINTIFF— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 120— 
Zerait land—Lease for ierm of years—Sub-lessee, 
position of. 

Tenancy is created by a contract, either express 
orimplied, between the landlord and the tenant, 
of by Statute. Al-ssee of zerait land for a term of 
years has no right to settle the land with sub- 
tenants fora term exceeding the term of his own 
lease. On the expiry of the term of such lease 
the rights of the lessee in the land together with 
those of his sub-lessees come to an end. 


Binad Lal Pakvashi v. Kalu Pramanik, 20 C. 708 
(F. B.); ro Ind. Deo (N.s) 477, distinguished. 

Kuman Das v. Gulam Ali Nadaf, 57 Ind. Cas. 
823; I P.L. T. 184, referred to. : 

Appeal from a decision of the Subordi- 
mate Judge, Shahabad, dated tke 28th 
November 1918. 

Messrs. Lakshm Naniin Singh and 
Gour Chandra Pal, forthe Appellants. 

Messrs. Shiva Saran Lal, Kulwant 
Sahay and Nirsu Narain Sinha, for the 
Respondents. 

JUDGMENT. 

Jwala Prasad, J.—This appeal arises out 
of a suit in ejectment. 

The plaintiff is the Maharaja of Dam- 
raou. Br.efüy speaking his case is that 
the land in suit measuring about 125 
bighas, situated in two  muaWwz;s called 
Katar and Batra, is his zeragtt land known 
as Deorizeéradi land, and was let out from 
time to time for a “fixed term of years; 
thelastlease wasin favour of Nakchhedi 
Lal and Ram Bahadur Singh, from 1307 
to 1310; that on the expiry of this lease 


it was again given to Ram Bahadur Singh : 


under the orders o° the Court of Wards, 
which wasthen in charge of the estate, 
for three years from 131757; that defendants 
Nos. 1 to 46 are residents of the sam > village 
and are related toeach other and they in 
Collusion and with the consent of one 
another took various proceedings with a 
view to establish their ratyati claim to 
the land in suit and to the prejudice of 


39 


the plaintif, and re used to give up 
possession after tne expiry of the lease 
in spite of the notice served upon them. 
The plaintiff, therefore, -brought tLe pre- 
sent action in the Court o: the Subordi- 
nate Judge of Shahabad, for recovery of 
possession of the land in dispute and for 
mesue profits. 

The Court below has decreed the 
plaintiff's suit for possession directing the 
amount of mesne profitg to be determin- 
ed later on, evidence on which was re- 
gerved, 

There were 46 defendartsin th's case, 
some of-them did not enter appeararce 
and some did not contest the plaintiff's 
claim, and some of them claimed portions 
of the disputed lands as their gujashta 
holding, 

The defendants, 25 in number, have 
sppealed to this Court and repeat the 
contentions which wete made on their 
behaíf in the Court below “and disposed 
of by the learned  Subordinote Judge. 
They dispüte the (finding of the Court 
below that the lend in dispute is the 
1e/adi land. l l 

The land has been described es zerat 
in all the kabuliyats whereby the land 
wasin possession of the lessees from 
time to time. The first kabuliyat is dated 
the 20th July 1872, for 1280 to 1286, 
executed by Hari Singh, The second 
ka buliyai is dated the 27th May 1879, 
executed by Gopi Raut, for 1287 to 
1290. The third kabuliyat is dated the 
I8th April 1888 executed by Nakchhedt 
Lal and Rajpat Singh for 1296 to 1306. 
The fourth kubuliyat is dated the 23rd 
June 1899, executed by Nakchhedi Lal 
and Ram Bahadur Singh, defendant No, 1, 
for 130; to 1317, All these" habubyais 
describe the land as zeraí; of the pro- 
prietor, the lessee having covenanted not 


0 

“Sub-let the leasehold property on 
hathana settlement unless the proprietor 
permits him to do so and that on the 
expiry of the term of lease the proprietor 
shell be at liberty to settle the land with 
whomsoever he may like.” 

The lessees were further prohibited irom 
planting any trees themselves or through 
anybody else. This was obviously with 
the object of preserving the cultivable 


* 
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nature of the land, for the plantation of 
stich permanent trees would impair the 


character of the land for cultivation pur- 


poses. Iu the body of these Rabwliyats 
the land is described, in places more than 
One, as the zerait of the proprietor and 
the object of the covenants in the lease 

was to preserve that character, Ram 
-~ Bahadur Singh, defendant No. r, who is 
one of the executants of the last kabuliyat 
cannot in face of these covenants in the 
document contend that the land in suit 
was not the zevaitof the proprietor, or 
that he or any of the lessees had any 
right to settle the land for terms exceed- 
jng those of their own, 


The Dumtaon Raj Treasury chalan 
dated the 26th May 2909, shows pay- 
ment of rent of theland in dispute in 
the treasury of the Raj. It describes the 
land as zerait Katar and Barah Batra. 
This chalan b2aTs thesignature of lessee 
Ram Bahadur Singh, defendant No. 1. 
Eyen the rent-receipts filed on behalf of 
the defendants describe the land as Zzeraid; 
in soma of the receipts the tenants have 
been described as shikmidars, in some as 
thikadars and in others as joiedars. The 
oral evidence adduced in this case also 
shows that the laud was commonly 
known as the Deort zeratt. Even the 
defendant, witness No. 2, a son of the 
former lassee, and the lessee himself fora 
pretty long time admitted in cross-examina- 
tion that the [and in suit is caliedthe zeradj 
land, Mr. Lakshmi Narain Singh contend- 
ed that the description in the  Aabliyais 
and in the rent.receipts only showed that 
the Badhar in which the land lies is 
called zeraít, but that the land itself is 
not zerait im the true sense of the term 
as referred toin Chapter XI of the Bengal 
Tenancy Act. The learned Subordinate 
Ju dge has pointed out that it is trut that 
in this case the landlord has not been 
able to prove that the land in question 


was cultivated as zérait by the proprietor 


himself with his own stock and by his 
own servants for twelve continuous years 
immediately beforethe passing of the Act 
as is required by clause (a) of section 120; 
but that the land was recognized by village 
usage as pfoprietor's zerati land, as is 
required by clause (b) of the section, 
A l 
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Now, two of -the leases are of a period 
before the 2nd of March 1883, and these 
kabuliyais show that the land in question 
was let out as proprietors private or 
ier^it land, The description of the land, 
therefore, in these exhibits assuming for 
the sake of argument that it referred to 
the Badhar, shows the notoriety of the 
land in the locality and is evidence which, 
under the section, may be considered as 
proof of the characterof the land being 
werat. We,therefore, agree with the view 
of the Court below that the land in dis- 
pute has been proved to be the zerait 
land of the plaintiff. 

Mr. Lakshmi Narain Singh then contends 
that even if the land were zerait land, the 
appellants acquired tenancy rights by 
being in possession thereof as tenants ior 
a long period, more than twelve years 
priorto the institution of the suit, ‘Lhis 
contention is based upon the rent-receipts 
filed in this case, All these receipts are 
of the time of the lessees, ‘There is no 
receipt of a prior date. "These detendants 
claim that they were let into theoccupa- 
tion of the land by the  lessees of the 
Dumraon Raj from time to time and, 
although they did not takeany settlement 
directly from the Raj, they are entitled to 
claim the tenancy right against the Raj. 
The proposition put forward by Mr. Lakshmi 
Narain Singh appears to me to be funda-. 
mentally unsound. Tenancy is created by 
contract, either express or implied, bet- 
ween the landlord andthe tenant, or by 
Statute. In the present case there was no 
privity between the Raj and the defend- 
ants. There was, therefore, no tenancy 
created by contract, The lessees had no 
authority to settle the landsand to create 
faiyai$ interest therein. "Therefore, the 
Dumraon Raj proprietor of the land, is 
not bound by the settlement made by its 
lessees in excess of the tights conferred 


. upon them by the several leases, Now; 


their possession over the land for a number 
of years would not in the least create by 
Statute any tenancy right in them as 
against the Dumraon Raj, inasmuch as 
there must be at the inception a tenancy 
created by a contract between the land-. 
lord and the tenant, and holding posses- 
sion ot the same as a tenant or raiyat for 
a continuous period of twelve years might 


Vol: 77) 


under the- Statute called the Bengal 
Tenancy Act create a right of occupancy 
against the will of the landlord. As 
observed above, these defendants did not 
take any settlement of the land directly 
from the Maharaja, nor was there any 
acquiescence On the part of the Raja in 
their holding possession of the land. 
After the expity of the lease no receipt 
has been granted by the Rajand there 
was, therefore, no recognition and conse- 
quently no implied contract of tenancy in 
favour of the defendants. 

Mr, Lakshmi Narain Singh relied upon 
the wellknown case of Binad Lal Pakrasht 
v. Kalu Pramanik (I) in support of his 
contention that, although the lessees of 
the zeratt land had no occupancy tight 
themselves, and were merely trespassers 
after the expiry of the lease, yet the right 
created by them in favour of the defend- 
ants will be binding upon the real pro- 
prietor, the Maharaja of Dumraon. I have 
tried to quote the essence of that ruling 
in the way that Mr. Lakshmi Narain Singh 
put it so as to make it applicable to his 
contention; but that is not the essence 
of the ruling, nor is that principle 
deducible either directly or by implica- 
tion from anything observed by their 
Lordships in that case. There the title 
was Unknown. The man in possession 
of the subject-matter and exercising 
all the’ powers and functions of a title 
holder made settlement with tenants who 
bona fide believed that the lessor had 
title in lim, It ultimately turned out that 
the lessor was only a trespasser, and 
thit the real proprietor was a third per 
son, Here there was no mistake as to 
the riguts of the lessees who are said 
to have granted the tenancy right to the 
defendants. It was well known that the 
proptietor of the land was the Maharaja 
. o Dumraon. It was equally known that 
the lessees had enly limited interest for 
a fixed term of years, Therefore the prin- 
ciple of that ruling will not apply and 
it was pointed out in a later case, which 
I appropriated in my decision in the 
case of Kuman Das v. Gulam Ali Nadaf 
(2) that the case of Bind Lal PakrasM 


la] 


(1) 20 C. 708 (F. B.) zo Ind. Dec; (x. e.) 4977. 
ta) 57 ind, Cas, 3283 z P. Xs Ti 184. . 
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v. Kalu Pramanik (1) “is an encroachment 
upon the ordinary rule of law, viz, a 
grantor is not competent to confer upon 
the granteea better title than what he him- 
self possesses and it must be cautiously 
applied 9nd is not to be extended." The 
result will be disastrous if the decision 
in that case were extended to apply to 
the facts of the present case. A lessee 
then holding for a term of years, say for 
five yeats, who after the expiry of that 
term ceases to hold theland, will upon the 


, contention of Mr, Lakshmi Narain Singh 


beable to grant a permanent right ot 
tenancy toa third person without the 
permission and knowledge Of the landlord. 
Nothing will be more profitable than to 
take a lease of short term and to settle 
jt on large premiums with third persons 
giving them permanent right of occupancy 
against the landlord. The proposition is 
preposterous. Here,the lease of defend- 
ant No. I expired in 1917 and Wes 
extended by permission of the Court of 
Wards, which then had charge of the 
property, till 1317 Fash, After the 
expiry of the lease defendant No. 1 became 
a trespasser. All sub-tenants describ- 
ed as shikmidars, thtkadayvs and jotedars 
(call them by whatever term you like) 
must also go with the lessee, detendant 
No. 1. They did not ever acquire the 
right to remain on the land even for a 
moment beyond what defendant No. I had. 
The title was derived from defendant No. 1, 
and tbe previous lessee, and their title 
extinguished also with the title of the 
former. ‘Therefore, the rent-receipts in 
the present case do not telp the 
defendants. 

‘The survey entry inthe Record of Rights 
was then relied upon; but this entry also 
does not help the defendants, for in 
respect of the Katar land the rights 
of the defendants have betn described 
as quami zarast, and in respect of the 
land in Mauza Barah Batra the defend- 
ants Nos. I to 6, the lessees, are shown as 
holding the land as their dakusht; some 
in their own possession and most of it 
in possession of the remaining defend- 
ants. Therefore, the survey entry des- 
cribed the land as zefafi and the bakasht 
of defendants Nos. i to 6, the lessees. It 
cannot in any way support the elaim of 
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the defendants. The effect of this survey 
entry would seem to have been nullified 
by the decision of this Court, dated the 
27th March 1916, in a proceeding by the 
defendants against the plaintiff. The de- 
fendants-appellants in the present case 
disputed the right of the Maharaja to 
distrain th» crops for arrears of rent 
describing the land as having been settled 
with defendant No. r, the lessee. The 
contentioa of the defendants was,in that 
Case as in the present one, that they 
were the tenants of the land and that 
the defendant No. r was tenure-holder 
and consequently the distraint proceed- 
ings, which applied only to the case of 
cultivating tenants, were Ilegally institut- 
ed by the Maharaja. It was held there 
that the cultivating tenant was ham 
Bahadur Singh, lessee, who was defend- 
ant No.2 in that case, and that the de- 
fendants-appellants in the present case, 
tha appellants before us, could not claim 
to be tenants of the land as holding 
. directly under the Maharaja. The leases 

in the present case were all construed 
as conferring only the right of cultiva- 
tion i1 the land in suit upon the lessees 
including defendant No. I. In this view 
the.lessee was a "yai fora term of years, 
anda 7@tyat cannot createa tenancy rightin 
favour of*another exterding his own term, 
For all considerations we think that after 
the expiry of the lease not only the lessee 
defendant No. r but all the defendants, 
who may have been holding the land 
under a settlement made by him, must 
be treated as trespassers [Mo Aanth Jagat- 
nath Das v. Janki Singh (3). As the 
landlord is, therefore, entitled to recover 
hhas possession of the land, the defendants 
ate also liable for mesne profits, 

The appeal must, therefore, be dismiss- 
ed with costs to the plaintiff-resportdent 
ouly who has contested the appeal. 


Now, defendants Nos. 10, 15, 29 to 31; 
who afe respondents in this case, say that 
they hid in their written statement dis- 
claimed all connections with the landin 
dispute and, therefore, they are not lable 


(3) 66 Ind. Cas. 337; I Pat. 340; 49 I. A. 8r 3 
P. L. T. 197: 35 C. L. J. 506; 43 M, L.J. 55; 2b 
C. W. N. 833; (1922) M. W. N. 410; (1922) A. I. B; 
(P, C.) 14&; 3r M. L. T. 231 (P. C). 


to anv wasilat. heir contention is that 
the concluding words in the penultimate 
paragraph of the judgment of the learned 
Subord’nate Judge apply to defendants 
Nos. r to 6, who had by means of a 
sulehnama entered into an agreement with 
the plaintiff for reduction of the wasélat, 
and do not apply to the defendants who 
did not contest the plaintiff's elaim, No 
doubt, these defendants stated in their 
written statement filed on the 27th of 
November r915 (corresponding 1o Aghan 
I323) that they were no longer in posses- 
Sion Of the land. Tkerefore, it would 
seem that they are not liable lor mesne 
profits after the institution of tke suit; 
but it is not clear whether they were 
Or were not in possession of the land after 
the expiry of the term up to the institu- 
tion of the suit, that is, 1320, 1321 and 
1322. The evidence on this point on 
behalf of the plaintiff was reserved. The 
defendant No. 10 (witness No. 9) examined 
himself and said that these defendants 
had given up the land from 1320. It will, 
therefore be Open to these defendants 
when the plaintiff gives evidence as to 
the amount of wastlat, to show that they 
had abandoned the lands from 132u and 
that they themselves were not responsible 
directly or indirectly for the lands not 
being in possession cf the plaintiff during 
the years in suit. In any case, the other 
defendants who disputed the right of the 
plaintiff and according to the finding of 
the Court below kept him „out of 
possession, ate liable to the plaintiff for 
mesue profits of the years in suit. 


Bucknill, J, —I agree. 


Z. E. ° Appeal dismissed, 
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ALLAHABAD H'GH COURT. 
SECOND CIVIL, APPEAL NO. 509 OF 1920. 
November 16, r922. 

Present 1—Mr. Justice Rafique and 
Mr, Justice Iirdsay. 

UDIT NARAIN LAI, AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
DEYSUS 
RAM LACHHMAN RAO AND OTHERS 
DEFENDANTS—RESPONDÉNTS. 


Custom—=Pre-emption—Co-shaver— Hindu widow, 
Porn 0f — Association of stranger in suit, effect 
o 


The widow of a Co-parcener in a joint Hindu 
family is only entitled to maintenance and has 
no interest in the joint family property which 
would confer upon her status of a Co-sharet. 

A plaintiff who has in himself a right to claim 
pre-emption may lose that right by joining in a 
suit along with a person Who is a stranger to 
the property and has no such right. 

Karan Singh v. Muhammad Ismatl Khan, 7 
A 860; A. W. N. (1885) 247; 4 Ind. Dec. (N. 8.) 
945, followed. 


Appeal against a decree of the Sub- 
Judge, Basti, dated the 30th January 
1920, 

Messrs. Iswar Sayan ond P. L, Banerji, 
for the Apnellants. 

Messrs. K. N. Katju and S. P, Sinha, 
for the Respondents, 


JUDGMENT.—We have heard the leatned 
Counsel in these’ appeals and are of opi- 
nion that they must fail. The point for 
decision seems to us to be covered by 
authority. 

The facts of the case as found by the 
Court below may be briefly stated as 
follows. | 

Onde Mahaden Prasad had three sons, 
Kando Prasad, Brijnanden, and Newal 
Rai. ° 

According to the pedigree the line of 
Brijnandan had become extinct. The first 
plaintiff in the case, Udit Narain Lal, 
is the son of Kando Prasad, and the 
second pliintif is Musammat Ram Kali 
who is the widow of Suraj Prasad son 
of Newal Rai: Suraj Prasad is said to 
have died in 1994. It is to he noted that 
Sarj Prasad lett surviving him a brother 
named Hatbans. 

These two plaintiffs joined in a suit for 
pre-emption claiming 2 preferential right 
om the ground that they wese co-shaferfs 
in: the village. 
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Their suit has failed on the grounds t— 

(i) That Musammat Ram Kali is not 
a cO-sharer in the village but, for the 
purposes of pre-emption, a stranger: 

(2) That Udit Narain Lal although he 
is a co-shater in the village has lost his 
tight for pre-emption by joining with him 
a stranger in the present suit, 

These findings are besed upon the 
following considerations. It was pleaded 
in the Conrts below that Suraj Prasad 
aud his brother Harbans were members 
of a joint Hindu family and that con- 
sequently when Suraj Prasad died in 
1904 the whole of his interest in the prop- 
erty passed by survivorship to Harbens. 
It was pointed out that this being so 
Musammat Ram Kali could not claim to 
have any interest in the property asa 
co-sharer, She might under the Hindu 
iaw be entitled, as the widow of Surai 
Prasad, to maintenance, but it was held 
that she had no interest which would 
confer upon her the status of a co-sharer. 
This finding as io the position cf 
Musammat Ram Kali was suppcrted ty 
reference to a case which wes decided in 
Karan Singh v, Muhammad Ismail Khan 
(1). We are satisfied that the lower 
Appellate Court was righi in followirg this 
judgment and there is no ground for dis- 
tinguishing between that case and tke 
present case. 

This case is also an authority for tke 
proposition that a plaintiff who has in 
himself a right to claim pre-emption may 
lose that right by joining in a suit along 
with a person who is a stranger to the 
property and has no such right. It 
seems to us, therefore, that the view 
taken by the Court below is fully sup- 
ported by the authority “just referred 
and from which we see no reason to 
differ. The result is that both the 
appeals fail and are dismissed with costs 
including fees in this Court cn the higher 
scale, 


Appeal dismissed, 


Z. K, 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL, 
No. 51 OF 1921. 

August 5, 1921. 

Preseni :—Sir Norman Macleod, K'Y., Chief 
Justice, and Mr. Justice Shah. 
GOVINDLAL BANSILAL AND ANOTHER 
—DEFENDANTS—APPELLANTS 
Versus 
BANSILAL MOTILAL-—PLAINTIFE—- 

RESPONDENTS. 

Letters Patent (Bom), cl. 12, interpretation of 
— Partition suit—Portlon of property outside Court's 
jurisdiciton—Grant of leaye—Discretion of High 
Court. 

Clause 12, Letters Patent (Bom.), contains 
no territorial limitation as to the situation of 
immoveable property outside ihe local limits of 
the original jurisdiction of the High Courtwhich 
has power to grant leave in a partition suit if 
a part of the property is situate within such 
limits and under the circumstances of the case 
it is appropriate to do so. [p. 940, col. 1.] 

In a suit brought by a person claiming parti- 
tion of property situate in British India, appli- 
cation made by the defendant asking for Jeave 
under clause 12 Letters Patent, to file a counter- 
claim for partition of the properties outside 
British India cannot be granted, where the 
chances of the parties being willing to partition 
the property, in case the Court passes a partition 
decree, appear to be remote and the leave if 
granted would defer the final decision of the 
points at issue between the parties. [p. 937, Col. 2.] 

Per Macleod, C. J.—Where part of the property 
in a partition suit is outside British India the 
Courts would be slow to grant leave, so that the 
High Coux could exercise jurisdiction over such 
property ag undoubtedly difficulties would atise 
in execution ef any decree that might be passid 
in the suit unless all the parties were agrced 
that the Courts should exercite jurisdiction and 
that they would assist in catrying out the terms 
ofthe decree that would be passed in the suit, 


lp. 937, col. 1.J 


Mr. Desat, for the Appellant. 

Mr. Bahadurji, Acting Advocate-General, 
for Respondent No. I. 

Mr, Desai, (with him Mr. Mulla, for 
Respondents Nos; 2, 6 and 7. 

Mr. Munshi, ior Respondents 'Nos. 
3; 4 and 9. | 

Mr. Bahadsrjt, Acting Advocate-General, 
with him Mr. Taraferevala, for Respondent 


No. 8. 


JUDGMENT. 

Macleod, C. J.—This is an appeal from 
the decision of Mr, Justice Pratt dismiss- 
ing anapplication by the first defendant 
in the syit for leave to file an additional 


written statement. The suit was filed in 
1917 by Bansilal Motilal, thefather of the 
first defendant, asking for a declaration 
that all the properties in the hands of 
Motilal  Shivial at his death were 
ancestral joint family properties, and 
passed on his death by survivorship to 
the plaintiff and defendants Nos. I to 5 


. and defendants Nos. 8 and 9, and that 


all the properties in British India might 
be partitioned amongst the plaintiff and 
the other members of the joint family 
entitled thereto by and under the directions 
of this Hon'ble Court. Cisuse rx of the 
plaint is as follows:— . 

“ The first defendant resides and part — 
of the properties both moveable and im- 
moveable are situle and the cause of 
action has arisen in Bombay within the 
jurisdiction of this Hon'ble Court and 
the plaintiff submits that, with leave 
granted under clause 12 of the Letters 
Patent, this  Hon'ble Court will have 
jurisdiction to try the suit and to order 
partition of all the joint family properties 
situate in British India." 

Leave was gtapted under clause I2 of 
the Letters Patent. 

The fitst defendant in filing his written 
statement in clause 12 said: 

“This defendant submits that as the 
condition precedent to any portion of the 
joint ancestre] properties situate or lying 
in British India being given 10 the plaint- 
it towards his share, ke may be ordered 
to bring into hotchpot all the properties 
in his possession at Hyderabad and to 
account for the same. This defendant 
submits that ij either on account of the 
professed inability of theplaintiff or otk er- 
wise the said Hyderabad properties cannot 
be brought irto hotchyfot the partition of 
the said joint family properties should be 
so effected as to allot to the plaintiff and 
the eighth defendant (should she be held 
entitled to a share) for their respective 


.Shares ‘properties of sufficient value out 


of those situate and lying at Hyderabad.” 

A considerable. amount of tbe family 
properties both moveable and immoveable 
are in Hyderabad outside British India, 
and all attempts to deal with those pro: 
perties by.means of a Receiver appointed 
by this Court have not availed the par- 
ties, so that at the present moment this 


* 
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Court can exercise no control whatever 
over the properties in Hyderabad. The 
Parties agreed that the Receiver appoint- 
ed by this High Court of Bombay should 
file a suit in the Hyderabad State asking 
that be might be entitled to take posses- 
sion of all the properties of the deceased 
within the Hyderabad territories and to 
Manage them. That suit was dismissed, 
and the decision dismissing the suit was 
affirmed in appeal. The result, therefore, 
is that at present in regard to the pro- 
perties in Hyderabad State there is a 
deadlock. The plaintiff says that is due 
to the attitude adopted in Hyderabad, 
not of the plaintiff himself, but of the 
authorities, and it is also due to the 
iudicial decision of the Highest Court of 
Appeal in the State subject to the final 
decision of the Judicial Committee. The 
` decision of the Court of Appeal was given 
on the 7th March 1921. ' 


This application was made on tte Ist 
‘of April rgzr. The aaditional written 
statement sought to be filed was declared 
on the 2xst February 1921. Now the 
reason given for the application for filing 
au additional written statement was to 
the effect that the first defendant wished 
to include in the additional written state- 
ment a counter-claim which, if treated 
on the same fooling as a plaint, could, 
with leave granted under clause 12 of the 
Letters Patent, come within the jurisdic- 
tion of this Hon’ble Court. In the additi- 
onil writlen statement the first defend- 
ant counter claimed that all the joint 
family properties situated in British 
India and in the territories of His Ex- 
alted Highness the Nizam and the income 
thereof andthe properties at Nagaur and 
in any other Native State might be 
partitioned by this  Hon'ble Court as 
contendei for by the first defendant in his 
written statement dated the r5th January 
1919; that the pfaintiff might be ordered 
to render an account of the income of the 
immoveable properties situated in the 
territories of His Exalted Highness the 
N.zam and the outstanaings due in the 
said territeries on the footing of wilful 
default, and for further and other relief 
which itis not necessary to set out in 
detail. 


The application was dismissed by the 
learned Judge on the ground that when 
in a suit for land leave is asked for because 
only part of the land is withinlocallimits, 
the remaining portion of the land must 
be within the limits of the Presidency 
of Bombay, and it would necessarily 
follow from that, that according to the 
view taken by the learned Judge, this 
Court has no jurisdiction to entertain a 
suit for partition of land outside British 
India, even though part of the estate is 
witbin the local limits of the ordinary 
original civil jurísdiction, 

Now the proper construction of. clattse 
I20f the Letters Patent has been a con- 
stant subject for discussion. On the 
one hand it has been argued that in a 
suit for land or other immoveable pro- 
perty, unless the whole of the- land or 
immoveable property is wholly within the 
jurisdiction, the Court has no jurisdictiou 
to try the case; the other construction is 
that, if part of the land or immoveable 
property is situate within the jurisdiction, 
then in case the leave of the Court shall 
have been first obtained the Court will have 
jurisdiction to try the suit. In Balaram 
Bhaskarji v. Ramchandra Bhaskarji (x) the 
plaintiff sued for partition of certain 
property, alleging it to. be joint family 
property, consisting of a house in Bombay 
and, certain fields at Vavla in the Tiana Dis- 
trict. It was held that as to Vavla pro- 
party the Court had no jurisdiction because 
the leave had not been asked for under 
clause 12 of the Letters Patent. Mr, 
Justice Candy considered the construction 
of clause 12 of the Letters Patent. He 
said (page 925): 

“The uniform practice of the three 
High Courts at Bombay, Calcutta and 
Madras has apparently been to read that 
clause as if it ran as follows... ..(a) In the 
case ôf suits for land or other immove. 
able property, such land or property shall 
be situated either wholly, or, in case the 
leave of the Court shall have been first 
obtained, in part within the local limits of 
the ordinary original jurisdiction of the said 
High Court....I confess, were the matter 
res imtegra, I should beinelined to doubt 
the correctness of the above construction, 


(t) 22 B. 922; 17 Ind. Dec. (NG) i198. 
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but there are obvious difficulties in what- 
ever way we regard the clause, and I am 
not prepared after this lapse of time to 
question the uniform practice of all the 
Courts." ' 

(Therefore, it was at that time cons- 
idered by the decisions of the Courts of 
Calcutta, Madras and Bombay that 
clause 12 of the Letters Patent with 
regatd to suits for land should be given 
the wider construction. 

In Vaghogt Kuverjt v. Camaji Bomanji 
(2) it was held fhat the suit was 8 suit 
for land, but it was a suit for land entirely 
outside the local limits of the jurisdiction 
of the High Court, and therefore ordinarily 
speaking, the question would not arise what 
construction should be applieq to clause 
y2 of the Letters Patent, But Sir Lawr- 
ence Jenkins said (pages 253-254): 

“It is some times overlooked that under 
section 12 of the Letters Patent leave is 
only required wherethecause of action 
shall have arisenin part withinthe local 
limits of the ordinary original jurisiction of 
the High Court:innoothercase is there 
any power or needto give leave under the 
section.” 

Bilaram Bhaskarji v. Ramehandra Bhas- 
karji (1), was referred to has deciding that 
ina partition suit the Court has nojurisdic- 
tion over land outside the local limits. 
But, with all due respect, what was heldin 
Balaram Bhaskarji v. Ramchandra Bhaskar- 
ji (1) was that the Court had no jurisdic- 
tion with regard to the land outside the 
loc@t limits unless leave had been obtained 
to sue under clause 12 of the Letters 
Patent, 


In Bachoo Harkisondas v. Nagindas Bhag- 
wandas (3) the suit was for partition of 
property. Which was pafily withinthe local 
limits of the jurisdiction and partly outside 
but not outside British India. Leave was 
‘obtained under clause 12 of the Lette ts 
Patent. But when the case came on for 
trial before me on the Original Side, it was 
faintly argued that the Court had no power 
to grant leave under clause 12 in the case 
of a suit for land partly within and partly 
w.thout the jurisdiction, and following the 


tz! 29 B. 24936 Bom. In R. 958. 
(3) 23 ind. Cas. 912; 16 Bom, Le R. 263, 
: e 


decision . in Balaram Bhaskarji v. Ram- 
chandra Bhaskarjt (x) and other decisions of 
the Calcutta and Madras High Courts, I 
held the Court could grant leave under 
clause 12 in suits forland where the land 
was partly withinand partly without the 
jurisdiction, and although the case was 
taken first to the Court of Appeal and then 
to the Privy Council, no further argument 
appears to have been raised. on the question 
what is the proper construction of clause 
12, and it might safely be presumed that, if, 
as a matter of fact the Court had no juris- 
diction to grantleave in the case of a suit 
for land partly within and partly without 
the jurisdiction, even if the parties did not 
raise the point, the Court must have taken 
ihe point, and the suit would have been 
held to be bad. 

But the learned Judge considered that the. 
land outside the local limits must still be 
within the local limits of the Presidency of 
Bombay. He refers to section 9 of the 
Indian High Courts Act of 186r, recited in 
the preamble of the Letters Patent, But 
I cannot see that the preambleinany way 
fetters this Court in construing clause 
12 of the Letters Patent which directs that 
in the case of a stit forland or im ove- 
able property, if part of theland is within 
the local limits, thenthe suit can proceed 
provided leave of the Cotirt has first been 
obtained. Whatgivesthe Court jurisdic- 
tion is, first, that part of the land is within 
the local limits; and, secondly, the fact 
that leave has been granted. The question 
of granting leaveis purely a question for 
the discretion of the Court and it will be 
consideredaccording to thefacts of each ca se 
whether it is advisable that leave should 
be granted, In ordinary  ceses leave is 
granted practicallyas& matterof course, un- 
less either the portion of the land or the 
part of the cause of ection inside the 
local limits is so trifling that itis not 
desirable that the suit should be tried in the 
High Court, It is open to the defendant to 
apply for a revocation of the leave granted, 
and if the defendant can show that the 
Court had no powerto grant leave, then 
no doubt that application should be made 
at the earliest opportunity; as 4f the Cor st 
had no power to grant leave, that is fatal 
to the suit, But ifitis merely a ques- 
tion of discretion, whetheror not leave 
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should be granted, it is open to the 
defendant to ask the Court to exercise 
its discretion against the plaintiff 
according to the circumstances of the 
case; and undoubtedly where part of the 

roperty in a partition suitis outside British 
ndia, the Courts would  eertainly be 
very slowto grant leave,so that the Court 
could exercise jurisdiction over such prop- 
erty, as tindoubtedly difficulties would 
arise inthe execution of any decree that 
might be passed in the suit, unless all the 
patties wereagreed that the Courts should 
exercise jurisdiction and would assist in 
carrying cut the termsof the decree that 
would be passed in the suit. 

The question really theninthis case 
seems to Me to be, whether, cnthe facts 
which are now presented 10 us, it is advis- 
ablethat leave should begranted to the 
defendant to file this counterclaim which 
asks for partition of the properties outside 
British India, considering the very con- 
tentious attitude which is taken by the 
plaintiff and his wife, the eighth defend- 
ant, andthe decision of the Hyderabad High 
Court which has decided that it will not 
allow the Receiver to continue a suit filed 
with the consent ofall the parties with 
the object of getting possession of the 
properties in Hyderabad. I think, speaking 
for myself, that, in the first instance, the 
Court woald have power to grant leave in 
a partition suit where part of the property 
is outside British India. But the question 
whether its discretion should be exercised 
in favoyr of granting leave, no doubt, can 
be raised before the hearing, and while 
there may be cases wherea Court would 
leave the matter to be decided at the 
hearing, there may be other cases where the 
Court would decide the question against 
the party asking fotleaveat once. Of course 
if the leave is granted, still that does not 
prevent the Court at the hearing deciding 
that no direction should be given with 
regard to property outside the jurisdiction 
but tbat the parties should be left with 
Tegatrd to that property to a separate 
suit. I cannot exclude the possibility of 
a partition suit being filed in which all 
ihe parties are anxious that 'the joint 
family property wherever situate should 
be divided according to law, and are 
willing to assist the Court in such a 


* 
* 


division, I am not prepared to say, if 
the parties were so willing, that the 
Court would have no jurisdiction what- 
ever to order partition in cases where 
the properties were in part within the 
loca] limits even if the remainder of the 
properties were outside British India. 
But in this case, if the Court granted 
leave, the chances of the patties 
being willing to partition the property 
in the case of the Court passing a parti- 
tion decree appear to me to be rather 
remote, and as the plaintiff and the 
eighth cefendant;have asked us to decide 
the question with regard to leave on 
its merits at this stage, I think we have 
to consider what the chances can be, 
on the facts presented to us at present of 
theirattitude changing when the suit actual- 
ly comes on for hearing. Certainly itisa 
question which should be decided as soon 
as possible. Otherwise if leave is grant- 
ed the suit after a cozsiderable time 
will come on for hearing, and the Court, 
seeing the obvious difficulties in the 
way of granting a partition decree which 
would have no possible chance of being 
executed, will probably confine itself to 
the propetttes within the jurisdiction or 
certainly to the properties within British 
India, end leave the parties to partition 
the properties outside British India 
as best they might in other pro. 
ceedings I think, therefore, a$ this ques- 
tien has come before ug for argument 
at this stage we should be only delay- 
ing the final decision with regard to 
partition of all the properties if we 
allowed‘ leave to be granted. 

I do not think that the decision in 
Ramacharya v. Anantacharya (4) can be 
taken as laying down anythig in opposi- 
tion to what I have said, ‘hat was a 
suit for partition filed in the First 
Class Subordinate Judge's Court at Satara. 
The defendants pleaded that the plaint- 
iff should bring into hotehpot certain 
family propetty at Gwalior. Admittedly 
the suit being filed under the Civil Pro- 
cedure Code, the Satara Court had no 
jutisdiction to deal with property at 
Gwalior, But the Court was asked to exer- 


(4) 18 B, 389; 9 Ind. Des; (x; 3.) 768,0 
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cise its authority against the pleintiff yn 
personam, and Mr, Justice Telang said: 
“Here the property alleged to be family 
property lies outside the jurisdiction of 
this Court and indeed outside British 
India. It is plain that the Court has 
no jurisdiction and no machinery for parti- 
tioning that property. Such jurisdiction 
and machigery are wanting in exactly the 
same way whether the suit is one like 
Dada Natk’s case, whete the plaintiff, in 
the first instance, claimed partition of 
property outside the jurisdiction, of 
whether it is like the present case where 
the defendant asks that property should 
be brought into hotchpot for purposes 
of division although it lies outside the 
jurisdiction. It must, therefore, be futile 
to call on the plaintiff to bring that prop- 


erty into botchpot for purposes of parti-- 


tion.....But it is said that although the 
Court cannot make partition of property 
in a foreign jurisdiction it may never- 
theless take such property into its calcula- 
tion and award 1o the plaintiff in posses- 
‘sion so much only.of the property in 
British India as will equalize the shares of 
the plaintiff and defendant. In the first 
place this is doing indirectly that which 
the law says may not be done directly. 
Secondly, it excludes a plaintiff who has 
property ina Native State, for no ieult 
of his own, from what ordinarily would 
be his prbper share in propertiesin British 
territory, and thirdly, in the event of 
the property in British territories being 
less than that in the Native State, it will 
excíude him from all share or benefit 
out of the former property. It appears 
to me that these results are much more 
inequitable than the results of refusing to 
entertain jutisdiction in spy way, direct 
: or indirect, in relation to the property in 
Native States.” 

The circumstances hete are different, 
but I do not wish at this stage of the 
proceedings to say anything that might 


affect the decision of the Court which 
hears this suit on the question with 
regard to hotchpot, ‘which will no 


doubt be raised under the written state- 
ment of the firat defendant which has 
already been filed. I think, therefore, 
that the decision of the learned Judge 
must be confirmed, but not onthe ground 


On which the original application was dis 
missed. I think that th. Court should 
exercise its discretion ip not granting 
leave infhiscase, as it will only tend to 
defer the final decision of the points at 
issue between the parties whereas if the 
question with regard to the partition of 
properties Outside British India is at this 


‘stage exeluded from the cognizance of the 


Court, then the parties may be able to 
come to some decision with Tegard to 
ihose properties, which they could not 
possibly do as long asthe question of 
partition is pending in this suit. The 
appealis dismissed with costs in favour of 
the plaintiff. The other patties to pay 
their own costs. 


Shah, J.—I concur in the order pio- 
posed by my Lord the Chief Justice. 
Having regard to the importance of the 
case and to the arguments which we 
have heard, I desire to state briefly 
the grounds on whichit seems to me 
thet the leave applied for should be 
refuscd. I need not recapitulate the 
facts which heve been stated in the 
judgment just delivered. The point 
with reference to which various argu- 
ments have been urged is, whether, 
as regards the  counter-claim made by 


‘defendant No. 1 for the partition of im- 


moveable property situateq in the domi- 
nions of His Exalted Highness the Nizam; 
leave under clause I2 should be grant- 
ed. The first yrestion that crisesre‘ates 
to the construction of clause 12 of the 
Amended Letters Patent. On the one 
hand, it is contended that clause 12 
limits the ‘jurisdiction of the High 
Court in the case of land or other 
immove?ble property, to property 
situated within tte limits of the 
ordinary original jurisdiction of this Court 
and that no leave can be granted as to 
the parfoi the property situated outside 
Bombay. On the othef kand, it is urged 
that such a limited construction hos been 
consistently rejected by the High Courts 
in India, and that on the proper reading 
oí the clause there is ro justificationior 
that restricted reading. I ca not desire 
to discuss the cases on tbis point in de- 
tail, I may refer to the decision in 
Balaram Bha skarji V, Ramchandra 
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Bhaskarji (1) in which so fat back as 
_ 1898 Candy, J. accepted the view that 
in case the property was partly situate 
in Bombay and partly outside Bombay, 
with leave obtained, the Court would 
have jurisdiction to deal with- the pro- 
perty outside Bombay in the suit. 
Thereafter certain observations of Sit 
Lawrence Jenkin, C.J.,in Vaghogi Kuverji 
v. Gamaji Bomanji (2), have been relied 
upon as conflicting with this reading of 
.clause 12. No doubt if those observations 
are read without reference to the context 
and without relation to the facts of the 
case, they are susceptible of being read 
in that manner. But, on a consideration 


of the whole judgment in that case, I- 


do not think that the current of decisions 
on that pont was intended to be over- 
ruled. It is also clear that the point 
now Under consideration did not arise in 
that case. The question was raised in the 
case of Bachoo Harkisondas v. Nagindas 
Bhagwandas (3), the decision thereon be- 


ing at pare 269. The property there was ` 


partly situated in Bombay and partly 
in the District of Thana outside Bombay, 
and leave was granted. It is true that the 
point was not raised before the Court of 
Appeal or the Privy Council when the 
casecame to be dealt with on the merits 
by them. But the case affords an in- 
stence in which the wiaer construction 
was accepte, andthe restricted construc- 
tion definitely rejected by the Trial Court 


without any objection being taken 
by the parties in the Court of Appeal 
here 01 before the Privy Council, A 


reference has been made t» the case of 
Harendra Lal Roy Chowdhurt v, Han 
Dasi Debt (5), as practically deciding 
this point in the esame sense. It has 
been suggested on behalf of the appellant 
in the course of the argument that by 
necessary implication their Lordships of 
the Privy Conncil have accepted the view 
of clause 12 which has so far been taken 
by the Indian High Courts, It is urged 
by way of reply with reference to this 


(5) 23 Ind: Cas. 637; 41 I. A, 110;.. 16 Bom. L. 
R. 400; 27 M. L. J. 80; (1914) M. W. N. 462; 16 
M. L. T. 6; 18 C. W. N. 817; *x9 C. L. J. 484; 12 
A. Le )..7741 X. L. W. 1050; 41 C. 972 (P. C). 


decision that the point was not raised; 
and a decision on the point could not 
be spelled out.by implication. That may 
be perfectly true. But apart from that 
case 1t seems to me that the case 
of Bachoo  Harkisondas v. Nagindas 
Bhagwandas (3) is a direct instance in 
point; and having regatd to the course 
of the decisions, it seems to me that so 
far as this Court is concerned the con- 
truction of clause r2 so far accepted 
must be taken to be the true construc- 
tion. The restricted reading would 
involve the result !hat this Court would 
have no jurisdiction to deal with any im- 
moveable property situated outside 
Bombay, while a Subordinate Judge in the 
mofissil would be able to entertain a 
partition suit even though a part of the 
immoveable property may be situated 
otttside his jurisdiction any where in British 
India under sections 16 and 17 of the 
Code of Civil Procedure, I do not think 
that the jurisdiction of this Court was 
intended to be so restricted or that it is 
in fact so restricted. 

That being so, it follows that this Court 
has the power to grant leave, if under 
the circumstances of the case it is appro- 
priate to do so. With regard to that the 
facts, broadly speaking, are that the 


‘plaintiff has fled a suit in this Court for 


partition of property in British India 
including immoveable properties situated 
in Bombay, and for a declaration in re- 
spect of all property inclufling property 
situated outside British Irdia with leave 
obtained under clause 12. Among the 
various points raised in defence, one is 
that the whole property situated outside 


British India should be brought into 
account before partition of £he property 
in British India could be effected. The 


counter-claim which is now made is, to 
a cestain extent, a re-assertion of the 
point which was raised in the written 
statement o! defendant No. r. During the 
interval, however, the parties have not 
been able to see their way to take up 
a position which. would render it possible 
to partition the whole property at one 
time. Having regard to the facts, so tar 
as they have transpired, it is difficult to 
believe that any usefui purpose could be 
served by now allowing leave- with re- 
e 
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ference to the counter-claim to property 
situated outside British India, ; 
There is one general consideration with 
reference to the granting of leave when, 
as in this case, the property is situate 
not only outside Bombay but outside 
British India, viz., whether this Court 
woulg have any jurisdiction to deal with 
property situated in a foreign territory. 
It has been urged on behalf of respond- 
ents Nos. x and 8 that this Court has 
no jurisdiction in any case to deal with 
property situated in a fore'gn territory in 
a partition suit in which immoveable prop- 
erty is concerned; and in support of 
that contention the decision in Ram 
Chandra Dada Naik v. Dada Mahadev 
Naik (6), the remarks in Jairam Narayan 
Raje v. Atmaram Narayan Raje (7) and 
Vaghogi Kuverji v. Camaji Bomanji (2) 
ana the decision in Ramacharya v. 


Anantacharya (4) have been relied upon. 


In this appeal, however, I do not pro- 

ose to decide this question. It is con- 
ceivable that in some cases it may ke 
possible for this Court to deal with a 
partition suit in such a manner as to eifect 
a partition once for all of all the property 
inclusive of the property situated in a 
foreign territory. As to the possibility of 
Stich a case arising I do not desire to 
taise any doubt. In such 2 case the point 
whethet the Court has jurisdiction or not, 
if raiseds would bave to te dealt with 
by the Court, when the decisions and the 
obsetvations, to which I have referred, 
would have to be considered, At the 
same time these cases suggest a fairly 


general consideration to be borne in mind. 


in determining whether it is proper to 
grant leave in a particular case, Without 
expressing eny opinion tupon the question 
as to whether it isan invariable rule that 
in no case can this Court deal with prop- 
erty situated in a foreign territory in- a 
partition suit, I om satisfied on the 
facts of this case, that the leave has been 
properly refused. It is true, as contend- 
ed by the appellant, that clause 12 
contains no terrtorial limitation as to the 
situation of the immoveable property 
outside the local limits of the original 


(6) 1 B. H. C. R. App. LXXVI. 
(A 4 Be 4825,2 Ind, Dee. (x. 64) 836. 
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jurisdiction of this Court, Tor the put- 
pose of granting leave, it is sufficient, 
according to law, if a part of it is situat- 
ed within such lim!ts. But the Court has 
to exercise its discretion in granting leave 
tinder that clause, with reference to the 
facts of the cese. Though the fact that 
the plaintiff has obtained leave under this 
clause is a circumstance in favour of the 
appellant, so far as the present point is 
concerned, I think that on the whole the 
leave aske-l for should not be granted, 

N. Kz Appeal dismissed. 


ALLAHABAD HIGH COURT. 

SECOND Civi, APPEAL No, ‘1585 OF 

| 1920. 
November 16, 1922. 
Present — Mr. justice Refique and 
Mr. Justice Lindsay. 
Syed FAZAI, HAQ—DEFENDANT— 
APPELLANT 
versus 
AZIZ HASAN AND OTHERS—~ PLAINTIFFS 
—-RESPONDENTS. 

Cusiom — Pre-emptton—Wajib-yl-atz, entry in 
—Bhai and baradarzadah, meaning of. 

Tho words “bhai” snd “bavadarzadah’ are gcneral 
terms and apply inthe Urdu language te much 
more distant relations than in any other language, 
and include all members of the same family. 
[p. 940, col. r.] 

Second appeal against a detree of the 
District Judge, Allahabad, detedthe 15th 
June 1920. 

Mr. Mukhtar Ahmad for Messrs, Igbal 
Ahmad and Hatder “Mehdi, for the 
Appellant, B 

Mr. M. A. Aziz for Dr. S. M. Sulaiman, 
for the Respondents, 

JUDGMENT.—The dispute between the 
parties to this appcabrelates to the jnter- 
pretation of the words “bhat’ and "bara- 
derzadah." It is contended on behalf 
of the defendant-appellant the vencee, that 
the words “bkal” and ‘‘baradarzadah’’ 
in the :wajib-ul-a1 Mean own brother 
and the son of the own brother, ond that 
they cannot be extended to mean any 
other relatives. 
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It appears thatone Musammat Saidun- 
nissa executed a deed of sale in favour 
of Musammat Reaz-un-nissa and the latter 
in her turn conveyed the property to one 
Sayed Fazal Haq. Thereupon Aziz Hasan, 
Musammai Rahmat-un-nissa Bibi and 
Wagar-un-nissa Bibi sued to recover pos- 
session of the property from Fazal Heq 
on the allegation that they had a pre- 
ferential right to get it. They alleged 
that they were of the same family as 
Musammai Said-un-nissa and, therefore, 
under the terms of the wajsb-ul-arz had 
a preferential right to the property as 
against a stranger. The Court of first 
instance dismissed the claim holding that 
the pliintifis were too distantly related 
to Musammat Said-un-nissa to fall under 
the terms ''Lhav' and '"baradarzadah." 

On appealthe learned District Judge 
disagreed with the First Court and held 
that the words ''bhat" and ‘“baradarzadah”’ 
used in the wayjib-ul-arz did not mean 
the own brother and the own  brothet's 
son only,but had a larger significance. 
He was of opinion that the said words 
meant the members of the family of the 
vendor including thereby distant relatives 
also. The decree of tbe First Court was 
accordingly reversed and the claim of the 
plaintiff was decreed. 

The vendee in second 
us repeats the argument which found 
favout with the learned Munsif. Accord- 
ing to the appellant the words “bhat” 
and ‘‘baradgrzadah’’ siznify and can 
only signify an own brother ‘and an 
own brother’s son. 

We do not think that the contention 
for the vendee-appellant is correct, “Bhai” 
and ‘‘bavadarzadah’’ afe generael terms 
and apply in the Urdu language to 
much more distant relations than in any 
other language, The vendor Musammat 
Said-un-nissa and the ply intiffs are descend- 
ed from a common ancestor, of the name 
of Basu Mian. One of the plaintiffs and 
the vendor are in the same degree of 
descent from Basu Mian. We think that 
the plaintiffs have a preferential right 
to a stranger on the terms of the wajib- 
yl:arz. The appeal, therefore, fails and is 
dismissed with costs, 


Z K, 


appeal before 


Appeal dissus sud. . 


BOMBAY HIGH COURT. 
OSIGINAL Civit JURISDICTION APPEAL 
NO. 51 OF I921. 

December r6, 1021. 

Present !+—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Shah. 
GOVINDLAL BANSILAL-—APPELLANT 
VETSUS 
BANSILAL MOTILAL—RESPONDER’, 
Civil Procedure Code (Act V of 1908), s. 110 
(3)—.dppealto Privy Council-—Discrelion, exercise 

of, by High Court—Subsiantial question of law. 

The question of the cxcrcise of its discretion 
by the High Court docs not involve a sutstantial 
question of law within the mc aning of section 110 
(3) of the Civil Procedure Code, sc as to justify 
a certificate that the case is a fit one for appeal 
to the Privy Council [p, 942, col. 1.] 

Application for leave to appeal to Pty 
Council against the decision of Mr, Justice 
Macleod, C. J.and Shah, J. and printed as 
77 ind. Cas, 034. 

Sir Thomas Strangman, Advocate- General, 
for the Appellant. 

Mr. Tataporevalla, for Respondent No, 1. 

Mr. Jinnah, for Respondent No 2. 

Mr. Munshi, ior Respondents Nos, 3, 4 


and 5. 
JUDGMENT. 

Macleod, C. J.—'This is an application 
for a certificate for leave to appeal to 
the Privy Council, The first defendant 
wished io file a counter-claim at a very 
late stage of the case, and two quéstions 
arose: (ri) whether the Court had juris- 
diction to accept the counterclaim; and 
(2) whether, if it had jurisdiction, it . 
should exetcise its discretion ir granting 
leave under clause 12 of the Letters 
Patent, This Court held it had jurisdic- 
tion to entertain the counter-claim if it 
was considered on the factsofí tHe case 
that leave should be granted, but con- 
sidering the particular facts of the case 
it came to the conclusion that leave 
should not be granted. The question, 
therefore, arises whether this is a case 
which should be certified as a fit one to 
appeal to the Privy Council; and it can 
only be so if the appeal involves some 
substantial question of law. It has been 
argued by the appellant that because he 
hed a question of law decided in his 
favour, therefore, the appeal involves some 
substantial question of law. Š 

Reliance for that proposition bas been 
placed on the case’ of Morvan v, Minu 
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Bibee (1), But, with due respect, that is 
a propositien which should not, consider. 
ing the facts of this case, be applied. 
The only ground of appeal which the 
appellant could have, if the appeal was 
taken to the Privy Council, would be 
that the Court had wrongly exercised its 
discretion in refusing to grant leave, and 
as soonas hisappeal was opened the point 
would be taken that the question of the 
exercise of its discretion by the lower 
Court did not involve any substantial 
question. of law. No doubt, if the appeal 
is once admitted and opened for argu- 
ment, then the question of law, in which 


the appellant has succeeded in the lower, 


Court, can be contested by the respondent, 
But I do got think that it follows from 
the words of the last clause of section 
tro, Civil Procedure Code, that because 
that course is open to a respondent, 
therefore, the appeal itself involves some 
substantial question of law, so that we 
can. issue a certificate, I think myself 
what this Court has to consider is the 
appeal itself, and asI have already stated, 
the only appeal, which the appellant could 
make, would beto ask the Privy Council 
to hold that our discretion has been 
wrongly exercised. Whether the discre- 
tion has been tightly or wtoagly exercised 
may in some cases involve a question of 
law; but it cannot be said that, any 
substantia? question of law wouldarise. 

I think, therefore, that this is not a 


ease in which a certificate should be grant- . 


ed, and the Rule will be discharged with 
costs. , 

Shah, J.—I gree. Without expressing 
any dissent from the cases cited in the 
argument, viz., Moran v. Mitty Bibee (1), 
Ashghar Reza V. Hyder Reza (2) and the 
observations of Ranade, J., in In ro 
Vishwambhar Pandit (3), I think the 
present application for leave to appeal to 
the Privy Council should be refused, 


Section 110, Civil Procedure Code, requires . 
that the appeal should involve some sub-. 
stantial question of law; and itis difficult | 


to say on the judgments of this Court 
that the point that the discretion was 


(1) 2 C. 228; 1 Ind. Dec. (Na 8.) 439. 


E) 16 C. 287; 13 Ind. Jur. 336; 8 Ing, Dec, . 


(x. s.) 18g. ae ^ 
G) 3o B. 699; 10 Ind. Dee, (x. &) 1055, 


wrongly exercised in refusing to grant 


leave under clause 12 of the Letters Patent 
is a substantial question of law. It is 


true that in refusing leave I referred to 
the general.consideration as to the juris- 
diction of the Gourt to dealt with im. 
moveable properties situated outside 
British India. But as the discretion was 
exercised on the fects of the case, I 
cannot say that that ground can be 
treated as a substantial question of law 
within the meaning of section rio. I 
should have been glad to see my way to 
let the appellant take his case to the 
higher Tribunal, But in view of the pro- 
visions of section 110 of the’ Code, I do 
not see how we can grant the certificate 
prayed for. 


W. C. A. Rule discharged. 


MADRAS HIGH COURT, 
SECOND CIVIL APPEAL NO. 1950 OF 1920. 
November 17, 1921. 
Present-—Mzt, Justiee Odgers aud 
Mr. Justice Devadoss. . 
ADIRAJU ARASU KANNIKE BALLALA 
—PILAINTIFF— APPELLANT 
Versus 
PATTU alias LAKSHMINARAYANA 
AND OTHERS—-DÉFÉNDANTS— 
RESPONDENTS. 

Ciytl Procedure Code { Agt V of 1908), O. XXX J, 
Y. 2—5Wit against temple—Trustees, whether neces- 
sary Parties. 
- Under O. XXXI, x. 2 of the Civil Procedure 
Code all the trustecs of a temple ate necessary 
parties toa suit against the temple even where 
there is a karar authorising one of Several trustees 
to represent the temple in suir. i 
` Malappurath Paamadhathil v. Gannazii Krishnan, 
13 Ind. Cas. 234; (1911) 2 M. W. N. 537, followed, 

Madhasan v. Keshavan, 11 M. 191; 4 Ind. Deo. 
QN. $.) 133, and Scmasundara Mudali_ wv. Kulane 
daivelu Pillas, 28 M, 457 at p.456; 14 M. L. J. 404, 
referred to. - : < m 

Appeal against a decree of the District 
Court, South Kanara, in Appeal Suit 
No, 82 ot 1920, preferred against a decree 
of, the Court of the District Munsif; 
Katkal;in Original Suit No. 540 of x 918, 
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. Mr. B. Sitarama Rao, for the Appellant. 
Mr. 'K. V. Adiga, forthe Respondents. 
JUDGMENT.—We are of Opinion that 

the Acting District Judge is clearly wrong 
in holding that the suit is barred by 

` section 47, Civil Procedure Code and Mr. 

Adiga for the respoudents has not attempted 

to support this part of the ju dgment. 

He however argues mainly on the ruling 

in Madhavan v. Keshavan (1) and Soma- 

sundara Mudaliv. Kulandaivelu Pillai (2) 

that the District Judge was wrong 1n 

holding that the formet decree (in Original 

Suit No. 374 of 19ro) wasinvalid as against 

the temple as all the trustees were not 

impleaded. ‘The tule (O. XXXI, r. 2) is 
now quite specific, the word trustees 
hiving been inserted andit does not 
appear to us that the rulings quoted 
by Mr. Adiga which refer in the main 

to co-owners are now applicable to a 

case like the present. o, 
Oa the other hand, we have the ruling in 

. Malappurath Paramadhathil v. Channazhi 

Krishnan (3) by a Bench of this Court 

that all th: trustees are necessary patties 

even when there is a karar authorising 

one of several trustees to represent a 

“temple in suits. With this decision we 

respectfully agree, and, therefore, reverse 

tha decision of the Acting District Judge. 

The result is that the decision of the 

District Munsif will be confirmed and the 

appeal allowed with costs. 

V.N. V. Appeal allowed. 
z. K. 


(xj xt M. 191; eas OS Ps 
2) 28 M. 457 at p» 465; 14 M. L. J» 404. 
(2 r3 ind. Cas. 234ie(I GET) 2 M. W.N. 537- 


BOMBAY HIGH COURT. : 

S. C. C. Surt No. 766-9736 OF 1920. 

, August 8, 1922. 
Préesenj-—Mr. Justice Mulla. 
NAJAN AHMED HAJI ALI—PLAINTIEFS 
ve SMS 
SALEMAHOMED PEERMAHOMED— 
DEFENDANTS. 

Vendor and purchaser—Delwery of goods from 
time to time—Seller, repudiation by-—Cause of action 
—Civtl Procedure Code (Act V of 1908), O. VI II, 
y. 6—Set-off and counter claim, distinction. betwecn 
— Unliguidated damages, claim for-—Omtsston to 
plead ^ sel-off— Amendment of pleas-—Ltmiiation, 
plea of—Plaintiff, what must prove— Bombay 
High Court Rules, v. 118, brocedure under. 

Where a tradesman hasa bill against a party 
for any amount in which the items are so 
connected together, that it appears that the 
dealing is not intended to terminate with one 
contract, buf to be continuous, so that one item, 
if not paid, shall be united with another and 
form one continuous demand, the whole together 
forms but one cause of action and cannot be 
divided. [p. 946, col. 2.] 


: Bonsey v. Wordsworth, (1856) 18 C. B. 325; 25 
L. J. C.P. 2054 2 Jur. (N.8.) 494; 4 W. R, 
566; 139 E. R. 1395; 107 R. R. 318, Kedar Nath 
Mitler v. Denobandhu Shaha, 3x Ind, Cas, 626; 19 
C. W. N. 724; 42 C. 1043, followed. 


In the case of a contract for the delivery 
of goods from time to time, when the seller 
clearly shows his intention not to be bound 
by and to repudiate the contract, the buyer, 
if he pleases, may treat the notice of, inten- 
tion as inoperative, and await the time when 
the contract is to be executed afd then 
hold the seller responsible for all consequences 
of non-performance, but in that cise he keeps 
the contract alive for the benefit of the seller 
as well as his own; the buyer rema ns subject 
to all his obligations and liabilities under it, and 
enables the seller not only to complete the 
contract, if so advised, notwithstanding his 
previous fepudiation of it, but also to take 
advantage of any supervening circumstances 
which would justity him in declining to complete 
it. On the other hand, the buyer may, it he 
thinks proper, treat the repudiation of the seller 
as a wrongiul putting an end to the contract, 
and maye«tonce bring his action as ona breach 
of it, and in such action hc will be entitled to 
such damages as would have arisen from non- 
performance of the contract at the appointed 
time, subject, however, to abatement in respect 
of any circumstances which may have afforded 
him the means of mitigating his damage. [p. 949, 
cols. Y & 2.) 

Frost v. Knight, (1872) 7 Ex, rir; 41 L, J. Ex. 
78; 26 L. T. 77; 20 W. R. 471, Cort v. Ambergate 
Railway Company, (1851) 17 Q. B. 127; a0 R. J. Qe 
B. 460; 15 Jur. 877; 117 B. R. 1229; 85 R. R. 369, 
Braithwaite v. Foreign Hardwood Ce. (1905) 2 K, 
B. 543) 74 L- J. K. B. 688; 92 L.T, 637; 10 m; 
Cas. 189; 10 Asp. M. C. 52; 212 T. 1, R. 413, Mola- 
chrino v. Nicholl, (1935) 1 E, B. 693: 122 L, Tj 
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5451 25 Com. Cas. 103: 36 T, In R. 143; 89 L. J. K 
B. 906, relied on. . 

The omission to plead part of the oross-claim 
as a set-off amounts merely to a technical defect 
which can be cured,if necessary, by an amend- 
ment ofthe pleading. [p. 948, col. 2.] 

A claim for unliquidated damages for alleged 
breach of contract cannot be allowed as a set- 
off under O. VIII, r. 6 of the Civil Procedure 
Code.. But the Code does not exclude what 1s 
called an equitable set-off, provided the defend- 
ants’ cross-demand arises out of the same 
transaction as the plaintifs’ claim. [p. 949, tol. 2.) 

Sisphen Clark v. Ruthnavaloo Cheiit, 2 M. H.C. 
KR. 206 at p. 303, followed. 

- Underr. 118 of the Bombay High Court Rules 
a defendant may set up by way of set-off or 
counter-claim, against the claims of the plaintiff, 
any right or claim whether such set-off or coun- 
ter-claim sounds in damages or not. [p. 949, col. 1.] 

Nothing which was not a good set-off 
before the passing of the said tule can be a 
good set-off under the said rule; the set-off must 
still befor an ascertained sum orit must atise 
out of the same transaction as the plaintiffs 
claim. A counter-claim, however, need not arise 
out ofthesame transaction. fp. 949, col. 1.] 

Set.off isa ground of defence and it should 
be pleaded in the written statement. Counter- 
claim does not afford any defence to the 
plaintiff's claim; it is a weapon of offence 
which enables adefendant to enforce a claim 
against the plaintiff as effectually as in an 
independent action. (p. 940, col. 7.) 

Stooke v. Taylor, 1880) 5 Q. B.D. 569; 49 L. 
T. Q. B. 8573 43 L. T. 200; 29 W. R. 49; 44 J. 
P, 748, followed. 

t If the Statute of 
a defente of set-off, 

to establish his plea, 
set-off was barred when 


Limitations is pleaded to 
the plaintiff, in order 
must prove that the 
the plaintif com- 


` menced his action, it is not enough to prove 


that it was barred at the time when it was 
pleaded. [p, 949, col.2.] 
Walker v. Clements, (1850) 15 Q. B.1046; 117 E. 


R. ; 81 R. R. 882, followed. : 
is us case of a counter-claim it is enough 


forthe plaintiff to prove that the counter-claim 
was barred when it was pleaded. [p. 949, Col. 2.] 

McGowan v. Middleton, (1883) 11 Q. B. D. 4044 
5£ L. J.Q. B. 355; 31. W. R. 835, followed, 


ree different contracts were entered into by 
dee one on the 16th April roró and 
two on April 6, 1917, by which the “plaintifis 
agreed to supply lime to the defendants. No 
time was mentioned for the payment of the 
price under the first contract but the other two 
contracts provided that defendants should ‘pay 
the priceof such quantity as was delivered after 
tetaining ro per cent. as & deposit and the 
balance should be paid on the completion of 
the building work. Deliveries were made under 
the too later contracts until June 10; 19157, 
when on aecount of disputes having arisen between 
the parties plaintifis re used tosupply lime. After 
a od deal of correspondence between the 
parties, the plaintiffs eventually put on end to 
the contracts on July 3, 1015, On the ground that 


the defendants had not paid them all that was 
due to them. Defendants thereupon conimenced 
purchasing lime in the market against the plaintiffs 
and bought about 400 candies between July 
and 13, 1917. On ‘July 6 they intimate 
the fact to the plaintifis stating that they (the 
defendants) would hold the plaintiffs liable for 
the consequence. On August 13 defendants 
again wrote to the plaintiffs stating that they had 
bought 400 candies of lime and would give them 
one more opportunity not to commit further 
breaches of the contracts, adding that if they 
failed to deliver a sufficient quantity of lime 
within 48 hours they could buy the same in the 
market against the Eras As on previous 
orcasions the plaintiffs did not reply to this 
letter, Thereafter defendants purchased several 
candies of lime between October 3 and 30, 
1917. On March 19, 1918, defendants sent a 
Solicitor’s notice to the plaintiffs demanding 
Rs. 494 as damages alleged to have been sustain- 
ed by them by reason of the plaintiffs’ failure 
to deliver lime. Plaintiffs again did not reply. 
On June 8, 1920, they filed the present suit to 
recover the balance of the price of lime sold and 
delivered to the defendants under all the three 
contracts. The defendants fied the written 
statement on September x4, 1920, in which they 
counter-claimcd a larger sum than that claimed by 
the plaintifis as damages for failure on the part 
of the plaintiffs to deliver the balance of the 


Zoods : 

Heid, (1) that the plaiutifis' claim in respect 
of the items ptior to June 7, 1917, was not 
batred by limitation as both the parties kept 
only one account of the transaction from the date 
of the first contract; (p. 946, col. 2.) 

(2) that the breach, if any, of the contracts took 
place on July 6, 1917, the date of the plaintiffs’ 
repudiation; [p.948,€01.2.] ` 

(3) thatthe factthat the defendayts had not 
pleaded a Set-off by their written statement did not 
preolude them from pleading a set-off now; [p. 
948, col. 2.) 

(4) that the defendants’ cross-claim was time- 


barred. [p. 949, col. 2.] e 

Mr. Taraporevala, for the Plaintiffs, 

Mr. Kanta, for the Defendants. 

JUDGMENT.—This isa suit to recover 
the balance of fhee price of goods sold 
aud delivered by the pleintiffs to the 
defendants uodet several contracts. The 
defendants counter-claim a larger sum 
than that claimed by. the plaintiffs as 
damages for failure “on the part of the 
plaintifis to deliver the balance of the 
goods, 

The plaintifis dealin lime. The defend- 
ants are building contractors. The 
plaintiffs allege that they sold and deliver- 
ed to the defendants lime under the follow. 
ing contracts, 02:— : 

(r) contract dated Apri] 16, 1916 (Ex- 
hibit A), for the supply of lime for the 
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Navatia Flour Mills at the rateof Rs. 2-13-3 
per candy ; 

(2) a verbal contract entered into some 
months after the date of Exhibit A, for 
the supply - of lime for the Planet and 
Indo-China Mills at Rs, 2-11-6 per candy ; 

(3) contract dated April 6,1917 (Exhibit 
B), for the supply of lime between 500 and 
409 candies as ordered by the detendants 
fom time to time for the Indo-China Mills 
at the rate of Rs, 3-6-3 per candy ; and 

(4) contract dated April 6,1917 (Exhibit 
C), for the supply ot lime from time to 
time amounting to about 1500 candies as 
ordeted by the defendants forthe Planet 
Mills, at the rate cf Rs. 3-8-3 percandy. 

The contracts, Exhibits B -and C, 
superseded the verbal cuntract referred to 
above from the date they were entered 
into, 

The plaintiffs allege that they supplied 
lime to the defendants prior to April 6, 
1917, and that from end after that date 
they supplied to the defendants about 
442% candies for the Planet Mills and 380 
candies for the Indo-China Mills under 
the said contracts, Exhibits B and C. 

There is no time mentioned for the 
payment of price under the contract Ex- 
hibit A. By the contracts, Exhibits B and 
Q, it was provided that the defendants 
should ay the price of such quantity as 


was delivered atter retaining 10 per cent. - 


asa deposit, andthat the balance of the 
price should be paid after the building 
wotks referred to therein were completed. 
It is Gommon ground that deliveries 
were made under the contracts, Exhibits 
Band C, unti] June ro, 1917. Disputes 
.had arisen between the paities prior to 
that date, but they took an acute form 
after that date, and the plaintiffs ceased 
to supply lime after June ro, 1917, though 
the defendants required them to do so. 
"By their letter of June 23, 1917 (Ex- 
hibit F), the defegdants compleined that 
the plaintiifs had ceased to deliver iur- 
thet lime, and suggested that the reason 
why the plaintiffs did so was that the 
tate of lime had gone up considerably 
since the date of the said contracts, By 
the said letter the defendants required 
the plaintiffs to supply 45 carts per day 
(ene cart containing two candies) for the 
Navatia Flour Mills and 20 to 25 carts 


60: . 


would not supply further lime, 


per day for the Planet Millsand they gave 
final notice to the plaintiffs that in de- 
fault of the plaintiffs’ complying with the 
said requisition by Wednesday next June 
27, they would buy lime against the 
plaintiffs. To the said letter the plaintifis 
replied on June 27, stating that theamount 
due to them for the lime already supplied 
to the detendants was Rs, 1,795, that 
the amount payable to them after deduct- 
ing IO per cent. was Rs. 1,332, and that 
unless the defendants paid that sum they 
On June 
29, the defendants replied to the said 
letter stating that theamount due to the 
plaintiffs after deducting Io per cent. was 
Rs, 269 only andthey sen! a cheque to 
the plaintifs for that amount, Withthe 
said letter the defendants sent a statement 
of account from which it appears that they 
claimed to retain a deposit of Rs, Io not 
only in respect of lime supplied under 
the contracts Exhibits Band C but under 
the earlier contracts. To tte said letter 
the plaintihs Teplied on July 3, stating 
that they had accepted the said cheque 
under protest, By the said letter the 
plaintifs purported to put an end to the 
said contracts on the ground that the 
defendants had not paid to them all that 
was dueto them and they threatened to 
file a suit to recover the balance of the 
price. e 

Thereafter the defendants commenced 
purchasing lime in the market against the 
plaintiffs, and, according to their case, 
they bought about 400 candies between 
July 4 and 13, 1917. In the meantime 
on July 6, the defendants through their 
attorneys wrote to the plaintifis stating 
that as the plaintiffs had .refused to 
perform their part of the contract and 
had committed a breach thereof, the 
defendants had putchased lime in the 
market on account and at the risk of the 
plaintiffs at Rs. 4-14-0 per candy, and 
that the defendants would hold the 

laintiffs liable for the consequence, 

The plaintifs did not reply to the said 
letter, and, as stated above, the defend- 
ants went on buying until July 13, 1917. 
On August 13, the defendants through 
their attorneys wrote to the plaintifis 
stating that they had purchased 400 can- 
dies of lime at Rs. 4-I4-3 per cantly for 
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the Planet Mills, and as the defendants 
wanted more [finie they were advised, 
without prejudice, to give one more op- 
portunity to the plaintifis not fo further 
commit breaches of the contracts, By 
the said letter the defendants called upon 
the pla‘ntiffs to deliver for the Planet 
Mills a sufficient quantity of Eme, and 
intimated to the plaintiffs that if ‘they 
failed to do so within forty-eight hours 
the defendants would buy the same in 
the market egainst the plaintiffs, The 
plaintifs did not reply to the said letter, 
Thereafter the defendants did not issue 
any Orders to the plaintiffs for the supply 
of lime, and according to their case they 
putchased several candies of lime between 
October 3 and 30, I917. 

On March 19, 1918, the defendants sent 
ə Solicitors’ notice to the plaintiis de- 
minding Rs. 494 alleged to be damages 
sustained by them Ly reason of failure 
on the part of the plaintifis to deliver 
Itue for the Planet Mills, The plaintiffs 
did not reply to the said letter nor to the 
two reminders sent on April 13, 1918 and 
on June 6, 191d. 

Nothing was done by. either party for 
about two years,a nd on June 8, 1920 the 
piaintiffs fled the present suit in the Court 
of Small Causes at Bombay to recover 
Rs. 1,800 being the balance of the price 
of the lime sold and delivered to the det end- 
ants under all the said coatracts, ‘Lhe 
sut was filed just in time to save itfrom 


the bur of limitation, the last delivery of . 


lime having been made as stated above 
On June Io, 1917. The writ of summons 
was served upon the delendants on August 
23, 1020. On August 30, 1920, the 
defendants, obtained an oider for transier 
of the suit to the High Court. On 
September 14, 1920, the defendants fied 
their written stetement and ceunter- 
claim. 

In their written statement the defend- 
ants say that ihe balance due to ihe 
plaintiffs for the price of the goods was 
Rs, 1,385. and not Rs. 1800; that out of 
the said. sum the plaintiffs’ claim for 
Rs, 1,163 was barred by the law of 
limitation, and that the balance legally 
due to the pjaintits was Rs. 221 only, 
The deiendants further say that as the 
plaintiffs failed to deliver the balance of 


lime under the said contracts, they 
sustaineq dameges to the extent of 
Rs, 2,716. ‘The defendants gave credit to 
the plaintifís for Rs. 221 and they counter- 
claimed Rs. 2,494. 

At the hearing of the suit the following 
questions were raised, víz.— 

I. Whether ihe claim, if any, cf the 
plaintifis for the price of lime suppbed | 
piior to June 7, 1917, was barred b) the 
law of limitation ? 

2. Whether t: e plaintiffs were justified 
in refusing to dehver further lime to the 
defendants undir the said contracts ? 

3. If not, whether the defendants are 
entitled to their counter-claim ? 

4. Whether the defendanis' counter- 
claim is baried by the law of limita- 
tion ? 

5. What amount, if any, is due from 
either party to the other ? 

It was agreed between the parties at 
the healing of the sut that the ques- 
lions o: Lmitation should be d.spo:ed of 
first by the Court, li was also agrecd 
that to determine the questiun whether the 
counter-cla.m was time barred, the Court 
shoud proceed on the assumption that the 


- plaintiffs were not justified in refusing to 


deliver turther goods, in other words, that 
the pl.intifis committed a breach of ihe 
said contracts, l 

As regaids the question whether the 
pla:ntiffs' cjaim in respect of the items 
pror to June 7, 1917, 1s barred by limita- 
tion, 1 have no doubt that it is not. 
Both the plaintiffs aud the cefen dants kept 
only one account of the transactions from 
the date of Exhibit A. In Bonsey v. 
Wosdsworih (1), folowed by Jenkins C. J. 
in Ketar Nath Miber v. Denobandhwu Shaka 
(2), it was said en the strength of the 
previous authorites that “were a 
tradesman has a bill against a party for 
any amount, in which the itens are so 
connecied 10gelher that it appears that 
tLe dealing is not inte.ded to teiminste 
with cne contract, but 10 be continuous, 
sə that cne item, if not paid, shall be 
united with another, and iorn (ne con. 
tinuous demand, the whole togetber iorms 

(x) (1256) 18 C. B. 325; 25 L. J. C P. 2053 
oe (s S.) 494; 4 W. R. 566; 139 E. Re 1395; 197 
(2) arid: Cas, 626, 19 C, W. x, 724} 43 | 
1043: . 
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but one cause of action and cannot te 
d vided.” It is cle:r from the passate 
cite, above that if a'l the items form but 
01e cause of action, it isidle to suggest 
tiat a part of it can be barred by 
limitation, and that the rest may not be 
so barred. In fact Counsel for the defend- 
ants, ata later stage of the proceedings, 
gave up the conten'ion as to limitation, 
with the result that the amount ad- 
mittedly due by the defendants to the 
plaintiffs is now Rs, 1,385 ‘instead of 
Rs. 321. 

In determining the question whether 
the de'endants' counter-clam is barred by 
limitation, I am asked to assume that the 
phintiis committed a breach of tbe said 
Cintracts in not making further deliver es 
ilo the defendints after June 10, 1917. 
The questiona is— what is the date of the 
breach? On behalf of the plaintifs it is 
Contended that tue dite of the breach is 
July 3, 1917, being the date on which 
the plaintifs gave notice to the de'end- 
ants that they would not supply any 
more lime, or, at the latest, August 15, 
I9I7, being the date within which the 
defendants required the plaintiffs to supply 
further lime by their letter of August 13, 
I917. Ongthe other hand, it .is contended 
for the defendants that the eariiest date 
of the breach is October 3, 1917, being the 
date on which the defendants recommenced 
purchasing in the market against the 
plaintif£s subsequent to their letter of 
August 13, 1917. 

In deating with this question it is to 
be noted that the contracts were fot de- 
livery of lime to the defendants from 
time to timeas they required it for their 
works, In such case when the seller 
clearly shows his intehtion not ta be 
bound by and to repudiate the contract, 
the buyer, if he pleases, may treat the 
notice of intention as inoperative, and 
await the time when the contract is to 
be executed and then hold the sell.r 
responsible for all consequences of non- 
performance, but in that case he keeps 
the contract alive for the benefit of the 
seller as well as his own; the buyer re- 
Mains subject to all his obligations and 
liabilities under it, and enables the seller 
not only to complete the contract, if so 
Advised, notwithstanding his previous re- 


* 


pudiation of it butaísoto take advantage 
of any superveninz circumstances which 
wou'd justity lim in diclin‘ng to complete 
it, On the other hand, the buyer nay, 
if he thinks prcper, treat the rm pud:at:con 
of the seller as a wrongful putting an end 
to the contract, and may at once 
bring his action as on a breach ol it, and 
in such action he willbe entitled to such 
damages as would have arisen fiom ron- 
performanceof the contract at the appoint - 
ed time, subject, however, to abatement 
in respect of any Circumstances which may 


have aftorded him the means of mitigating 


his damage: Frost v. Knight (3), Cori v, 
A mbeigate &c. Railway Company (4), Bratih- 
wis. Foreign Hardwood Co. (5); Melachrino 
v. Nickoll (6). Such being the law, it 
has to be determined whether when the 
plaintiffs gave noticeto the defendants by 
their letter of July 3, 10917, that they 
would not make further deliveries, the 
defendants treated the repudiation as a 
wrongful putting an endto the co.tracteg, 
Oa behalf of the defeadantsitis coutended 
that the contracts being for the supply of 
lime from time to time to the pluinwff: as 
required by thedefendants, the defendants’ 
letter of July 6 amounted to an accept- 
ance of the plaintiffs’ refusal asa breach 
not to the extent of the entire residue of 
lime to be supplied under the said con- 
tracts, but to tne extent of such, quantity 
only as they required by their letter of 
June 33. By that letter the ditendants 
required the plaintiffs to send twenty-five 
carts per day forthe Planet Mills, and 
threatened that in default they would 
buy “thelime’’ in the market on account 
anjat the risk of the plaintifis. In their 
letter of June 29 the defendaitg’ Attorneys 
wrote: “Our clients have waited long 
enouzh for the stpply of lime, and please 
note that if your clients do not supply 
lime to our clients by to-morrow our clients 
will purchase the same from the mørket at 


(3) (1872) 7 Ex. 111} 41 I« J. Ex. 785 26 In T, 
775; 20 W.R. 471. 

(4) (1851) 17 Q. B. 127; 20 L. J. Q. B. 460j 
15 jur. 877; 117 E. R. 1229; 85 R, R. 369. 

(5) (1995)2 K.B. 543; 74L J. K.B 688; 92 
L.T. 63.1 10 Com, Cas, 1869! 10 Asp. M. C. 52; 
21 T.L. R.413. 

(.) (1920): K. B. 693; 122 L. T. 545; apan | 
Cas, 103, 36 T, L, BR. 433 89 I; J. K. B.g06? . js 
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your clients' risk and on their account, 
Please treat this notice as final." To the 
said letter the plaintiffs replied on July 
3, stating thatas the defendants had rot 
paid the amount due to them they would 
not make further deliveries, This was a 
clear and unequivocal expression of in» 
tention onthe part of the plaiatifis not to 
supply any further lime. Accordiug to the 
aefendants’ case, they started buying lime 
in the market from July 4, 1917, and con- 
tinued to do so until July 13, 1917. To 
the said letter of July 3, the defendants 
through their Attorneys replied on July 6, 
as follows — 

“As your clients have declined tocarry 
out their part of contract and have «om- 
mitted a breach thereof our clients have 
purchased lime from the market on your 
clients’ cccount andat their risk at Rs. 4-14-0 
per candy and they hold your clients 
liable for the consequences thereof, Our 
clients hold your clients’ deposit for the 
damages theyare likely to s uifet,"' 

The impression produced on my mind 
after perusing that letter was that the 
defendants treated the plaintiffs’ repudia- 
tion as an immediste Lreach putting an 
end to the said contracts intheir entirety, 
Thereafter the defendants were not bound 
to accept any lime from the plaintiffs 
' under the said contracts, and they cou'd 
“have at once sued the plaintiffs for dama- 
ges for failure to deliver the rest of the 
jime ^ under the said contracts. I 
therefore, hold that the treach, if any of 
the said contracts took place on July 6, 
1917. But even if it be not so, I think 
that the de:endants’ letter of August 13, 
isa clear intimation 1o the | leintiffs 
that unless the plaiutifis supplied further 
lime within forty-eight hours, the defend- 
ants would treat the plaintifs' repuaia- 
tion as a breach of the contracts ig their 
entirety. The defendants in fact didso. 
They did not otder any more lime from 
the plaintifis and they started buying 
aganst the plaintiffs from October 3, 
1917. Therefote, evenif the defendants 
did not, by their letter of July 6, accept 
the plaintiffs’ refusal as a breach of the 
contracts for the entire residue of the 
lime to be delivered thereunder, they gid 
so by their letter of August 13, in which 
case whe date of the breach would be 


August 15, 1917. I prefer to hold that 
the breach took place on July 6, 1917. 

But though the date of the breach be 
July 6, or August 15, 1917, it does not 
follow that the whole of the aefendents’ 
counter-claim is time barred, for it is pos- 
sible to look at the matterfrom another 
point of view. 

The defendants’ cross-claim for damages 
amounts to Rs. 2,710. The plaintifs’ 
claim is for Rs, 1,800. Tke defendants in 
their pleading gave credit to the plaintiffs 
for Rs. 221 admitted by them tobe due 
to the plaintiffs and they countet-claimed 
for the balance, viz., Rs. 2,494. Had the 
defendants’ pleading been properly drawn, 
the detendants would have in theit written 
statement claimed io set off against the 
amount that might be awarded by tke 
Court to the plaintiffs an equal amount 
of their claim, and they would have 
counter claimed for the balance. (See 
Bullen and Le2ke’s Precedents of Pleadings, 
6th Edition page 775) I do not think 
that the fact that the defendants have 
not pleaded a set-off by their written 
statement precludes them frum pleading a 
set-off now: see McGowan v. Middleton 
(7). Itnink it the defendants’ cross-claim 
against the plaintiffscan be treated pattly 
esa sel off and pcrtly as a counter claim, 
the delendants are entitled to ask tre 
Court, even at this stage, to 
treat it as such. The omission to plead 
part of the cross-claim as a set-off 
amounts merely to a technical defect 
Which can be cured, if ` necessary, by an 
amendment of the pleading. | 

The defendants having given up their 
contentiin as to limitation, the amount 
now admittedly due by them to the plaint- 
iffsis Rs. 1,385. Tite defendants are, there- 
fore, entitled to ask the Court to treat 
their cross-claim to the extent of Ra. 1,385 
or suchlarger sum as might be awarded 
by Court to the plaintiffs as a set-oft, and 
to treat the balance as a counter-cleim. 
It is clear that the defendants cannot 
claim a set-off in the present case under 
the Code of Civil Procedure, O. VII, 
r. 6, becsuse the defen da nts’ claim is 


(7) (1£83) x Q.B. D. 464; 52 L. J-Q. B, 355 
3X W. R. $5 5. 
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not for an” ‘ascertained’ sum within the 
meaning of that rule, but for unliquidat- 
e] damage; for alleged breaches of thesoid 
contracts. But the Code does not exclude 
what is called an equitable set-off provided 
the defendants’ cross-deme nd arises out of 
the same transaction as tke plaintifs’ 
claim: Stephen Clark v. Ruthnavaloo Chettt 
(8. In the present caseitis not denied 
that the dafendants' cross-demand arises out 
of the same transaction. The defendents, 
therefore, are entitled to claim an equit- 
able set-o ín the present case: Kishor- 
chand Champalal v. Madhowji Visram (9). 
The provisioas of O. XXI, r. 19, clearly 
show that an equitable se-off may be 
allowed by the Courts of British India: 
see Panuganit Narasimha Rao v, Zaminda? 
of Tiruvur (10). 

Under r. 118 of the Bombay Hich 
Court Rules (which is taken from R. S 
C, O. XIX, r 3) a defendant may 
set up by way of set-off or cou nter-claim, 
against the claims ot the plaintiff, any 
right or claim whether such set-off or 
counter-claim sounds in damages or not. 
It must, however, be observed that 
nothing which was not a good set-off 
before the passing of the said Tule can 
' be a good set-off under the said rule, 
the set-off must still be for an ascer- 
tained sum or it must arise out of the 
same transaction as the plaintiff's claim. 
A couinter-claim, however, need not arise 
out of the same transaction. Set-off is 
a ground of defence and it should be 
pleaded ih the written statement, Counter- 
Claim does not’ afford any defence 
to the plaintiff's claim; it is a weapon 
of offence which enables a defendant to 
enforce a claim against the plaintiff as 
effectually asin an independent action: 
Siooke v. Taylor (11). 

The above distinction betwen set-off 
and counter-claim has an important bear- 
ing om the questfon of limitation, for if 


8) 2 M. H.C. R. 296 at p. 303. 
io) 4 B,407; $ Ind. Jur. 320; 2 Ind. Dec, (N, 8$.) 


777. 
(10) 53 Ind Cas. 234; 42 M. 8731 37 M, L.J. 
193; 10 E. W. 183; (r9t90) M, W. N. 628; 26 M. 


L. T. 276, 
(ri) (1880) 5 Q. B. D. 369: 49 L. J.Q. B. 857; 
43 1, 7,200] 29 W.R, 493 44 Je P, 748 * 
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the Statute of Limitetions is pleaded to 
a defence of set-cft, the plaintiff, in order 
to establish his plea, must prove that 
the set-of was barred when the plaintiff 
commenced his action, itis not enough to 
prove that it was barred at the time when 
it was pleaded: Walker v. Clements (x2) 
In the case, however, of a counter- 
claim, it is enoueh for the plaintiff to 
prove that the counter-claim, was 
batred when it was pleaded: MeGowan 
v. Middleton (7). The case of Walker v. 
Clements (12), referred to above, was one 
of legal set-off. But thesame principle has 
been held to apply to cases of equitable 
set-off: Narasimha Rao v, Zamindar of 
Tiruvur (1o), Pragjt Lal v. Maxwell 
I?), 

I have already held, upho!ding the plaint- 
if's contention that the breach (it any) on 
the part of the pleintifís, which gave rise 
te the defenijants' counter-claim for dama- 
ges, arose on July 6, 1917. The present 
suit was instituted on Tune 8, 1020. 
Therefore, the defendants’ cross-claim to 
the extent of the amount that may be 
decreed to the plaintifis in this suit, is 
not barred by the law of limitation, As 
Tepa rds the balance of the defendants’ cross- 
claim, I hold that it is barred by limita- 
tion as the counter-claim was not filed 
unti] September 14, 1920. The same view 
was taken by the High Court of Madras 
in Narasimha Rao’s case (rg) referred to 
above. 

Suli partly decreed, 

K, S. D. 


(12) (1850) 15 Q1B. 1046; #17 E. R. 755; 81 R. 
R. 882 


; 3 7.284; A.W. N. (1885) 40; 4Ind; Dee, 
N.S.) 543. n 
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CALCUTTA HIGH COURT. 
Civiz, RULE No. 613 OF 1922, 
August 28, 1023. 

Present: —Justice Sir Asutosh Mookerjee; 
Kr., and Mr. Justice Panton. 
HABIBAR RAHAMAN-—PETITIONER 
ver sus 
SATDANNESSA BIBI AND ANOTHER 
—OPPOSITE PARTY, 

Muhammadan Law—Wakt—MutwalliPeymnts- 


956 
l MABIBAR RAHAMAN U. SAIDANNESSA BIBI, 
Sion io lease wakf properiy—Kazi—Disirtct Judge, 
powers of—-Practice of Court, 

A District Judge has jurisdiction, on the appli- 
cation of a mutwalli to authorise dealings with 
wakf property in the same way as a kasi might 
ihe Sone under the Muhammadan Law. [p. 950, 
CO. I. 

Where a practice has existed, itis convenient, 
except in cases of extreme urgency and necessity, 
to adhere toit, beoause it is the practice, even 
e ipie no reason oan be assigned for it, {p. 95I, 
col. 2. 

Coss jns disoussed. 

Civil Rule against an order of the 
District Judge,  Hughli, dated the 24th 
July x922. 

.. Dr. Jadu Nath Kanjilal and  Babtis 

Pramatha Nath Bandopadhya and Benode 
Lal Mukherjee, for the Petitioner. 

Babus Mahendra Nath Ray and Apurba 
Charan Mukherjee, for the Opposite 
Party. 

JUDGMENT.—We are invited. in this 
Rule to consider the legality of an order 
made by the District Judge in favour of 
two mutwallis of a Muhammadan wakf, 
authorising them to grant a lease of the 
waf property. The petitioner before us, 
who is anothet mitwalli, preferred an 
objection, but did not appear to support 
it, with the result that an order in favour 
of the applicants was made ex farte, 
The petitioner thereupon appealed to this 
Court but the appeal was dismissed as 
incompetent: Hatibar Rahman v, Said- 
annssa Bibi (r). The petitioner now 
assails the order of the District judge as 
made without jurisdiction, because he dealt 
with the matter on the basis of an appli- 
cation and not of a plaint, 

— IË is well settled that the District Judge 
has jurisdiction to authorise dealings with 
wakf propesty in the Same way as a kazi 
mieht have done under the Muhammadan 
Law; see the judgment of AmeerAliand 
Pratt, jJ., in Shama Churn Roy v. Abdul 
Kabeer (2). This was followed .by 
Woodroffe, J. in In re Woozatunnessa Bibee 
(3, whereit was mentioned that a similar 
view had been taken by Stephen, J., on 
the 2nd july 1906, in an unreported case; 
In the miller of a Wakfnamo, "wo years 
later, however, Pugh, J., declined in Inre 
Halima Khatun (4) to assume jurisdiction as 


(1) 77 Ind. Cas. 907; 38C L. J. 358. 
4 2 3 C. W. N, 158, 
: tnd, Cas. 512; 36 C. ate 
(4) 7 dud, Gas, 33; 376. 9701 . 
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extensive as that of the kazi, and held that; 
in the absence of statutory authority, a 
s?nction to sell wakf property covid be 
Obta/ned by a mutwalli orly by means of 
a suit, This case stends ty iiseli and 
dnes not appear to have been followed, 
Oa the other hand in the decisiors in 
Nimes Chand v. Mir Golum Hossein (5) and 
Atimannessa Bibi v. Ab dul Soban (6), where 
the poweis of a kazi were felly exnmincd, 
the view taken in Shama Churn Roy v. 
Abdul Kabeer (2) and In re Woozatuunessa 
bibe (3), was followed as correct. A 
similar view appears to have been in- 
cidentally adopted by the Judicial Com- 
mittee in Mahomed Ismail Ariff v. 
Ahmed Moolla Dawood (7) where it was 
stated by Mr. Ameer Ali that the place 
ofthe kazi in the British indian system 
is taken Ly the Civil Court. The decision 
in Jamila Khatun v. Abdul Jalil Meah 
(3), is not really opposed to this view, 
as that was not a case of a mupwalld 
seeking sarction to deal with wakf prop- 
erty, There it was ruled that if a 
person desires to he appointed a mewali 
of a putlic wakf, he should proceed pre- 
ferably by a suit. On the other hard, 
in Fakhrunnessa Begam v. District Judge 

of ihe 24-Pargunnas (9) it was pointed | 
out that the powers of tte kazi ate 
ordinarily exercised by the List rict Judge 
and the sanction given by him cn an 
application by the mulwalli is si ffcient 
authority for the muiwalld for lettirg out 
the property. Reference was mage to the 
view of Mr. Ameer Ali as set out in his 
werk on Muhammaden Law, 4th Edition, 
Volume l, page 480: “The application 
for sanction should be made to the District 
Judge if the property’ is situated in the 
mofasstl or to the Judge on the Origiral 
Side of the High Court, if it is within a 


+ 


e 

(5) 3 Ind, Cas. 353387 C. 1791 xx C. I. T. 
I4 6; W. N. 535, e ^ sn 

6) 32 ‘nd. Cas. 21; 43 C. 467; 22 C. L. T. 
zo C. W. Tl T. 577 

(7) 35 Ind. Cas 30743 I. A. 127; 43 C. 1c8 
24 C. L. J. 168; 14 å. L.J. 241; (1«16) 1 M. wW 
N. 460; 20 C. W. N. 1116 20 M. Ja T. IXc! 18 
Bom. L. R. 611; 31 M.L. J. 290; 4 L. W. 269; o 
Rur. L. T. 14118 L. B. R. 517 (P. C.). 

(8) 49 Ind. Cas. 799 23 C. W.N. 138. 

(9) 58 Ind. Cas. 475124 C. W, N. 330; 47 6, 
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Presidency Town, 1t is not necessary to 
bring a suit for obteining such sanction, it 
will begranted upon a proper application 
being made by the mubwalli.' This ap- 
pears to be in agreement with the view 
adopted by West, J., in In the matier 
of  Kahandas Narrandas (10), though 
a doubt appears to have been suggested 
in Mahamad Haji Zakeria v, Ahmadbhat 
(tx), Consequently, the position is that, 
so far as the Courts of this Presidency 
are concerned, with the solitary excep- 
tion of the dissentient note sounded by 
Pugh, J., in In re Halma Khatun (4), it 
has been uniformly held for at least a 
quarter of a century that the requisite 
sanction of the District Judge may be 
obtained on an application to him by a 
mutwallt who finds it necessary to make 
sn alienation of the wakf property. No 
substantial reason has been assigned why 
we should depart from this well est- 
ablished rule ani direct that in future 
all such sanction should be obteined by 
recourse to the expensive and dilatory 
maichi.ery of a regular suit. We are not 
now culed upon to consider whether a 
convenient method would not be to in- 
tr)duce in the subordinate Courts the 
procedure by Orizinating summons, more 
or less On the lines prescribed by the 
Rules of the Supreme Courtin Eneland 
and the Rules cf this Court on the 
Original Side. But it may be pointed out, 
that even il such a new procedure were 
introduced, if is at least doubtful whe- 
ther the Court would enquire into ques- 
tions of fact in addition to questions of 
law : Lewis v. Green (12). This, however, 
is only by way of paranthesis. 

In this connection it may be usefully 
re-called that sanctions are obtaired from 
the District Judge on applications in 
other classes of cases which may to some 
extent be regarded as analosous, Under 
section 29 of thg Guardians aud Wards 
Act, 1890, a transfer of the immoveable 
property of a ward (xcept leases for 
periods shorter than five years) cannot 


(ro) 5 B.. 154; 5 Ind. jur, 
(x. S.) 103. 

(r1) 25 R. 32733 Bom. I, R, 368. n 

(r2) (1905) 2 Ch. 340; 74 I, J. Ch. 682: 93 In T. 
.3033 54 W. R. 93. 
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be made without the previous permission 
of the Court, Under section go of the 
Trobate and administraton Act, 189r, 
an administrator may not effect a similar 
transfer of the estate under his charge 
without the previous permission of the 
Couri. Under section 75 of the Indian 
lunacy Act, r9gr2, a manager of tke 
estate of a lunatic outside a Presigency 
Town canvot effect a similar alienation 
of the estate without the permission of 
the Court. In these classes of cases, the 
practice is forthe petitioner to obtain the 
requisife sinction upon an application to 
the Judze. Reference Mav also be mace 
to section 32 of the Land Acquisition 
Act, 1894, which deals with the question 
of investment of compensation money 
awarded in respect of lends belonging to 
persons incompetent to alienate absolute- 
ly. Tite matters which require adjudica- 
tion in such a contingency are dealt with 
On applications. 

We are consequently of opinion that 
till a new prccedure is introduced by 
competent authority, th. Court should 
not deviate from its established practice, 
We may usefully re-call the famous maxim 
of Coke, C. J., in Burrawes v, High 
Commission Court (xa), “ Cursus curige 
est lex curiae’, the practice of the Court 
is the law of the Court; or, as, we haye 
it in the words attributed to. Tindal, 
C. )., by Cresswell, J., "tbe course of tke 
Court is the practice of the Court: 
Freeman v. Tranah (r4).  Yrom this 
point of view, it has been maintained bv 
high authorities that where a practice 
has existed, it is convenient, except in 
cases of extreme urgency and necessity, 
to adhere to it, because | it is the 
practice, even though no reason can be 
assipned for it, see the observatiors 
of Lord Ellenborough in Bovill v. Wood 
(15), and of Lord Campbeli in Edwards 
v. Martyn (16). As Loid Abinger said in 
Jacobs v. Layborn (17), an inveterate prac- 


(13) (1701) 3 Bulst. 4° at p. 53; 81 E. R. 42. 
(r4) (1852) 12 C. B. 406 at p. 414; 92 R. R. 754; 
L. .C. P. 2145 16 Jur. 1141; 138 E. R 664, 

(15) (813) 2 M. & S. 23 at p. 25 I Rose 
155) 105 E. R.. 201. 

ie) (1851) 17 Q. B. 693; 21 L. J. Q. B. 86; 117 E. 


~I . 
D TE (1843) 11 M. & W. 685 at p. 690; I D.& 
I. 3521 12 Ie J. Rx. 4271 ? J ur...562; 152 Fy R. 980, 


21 


954 


INDIAN CASES, 


[1933 


CHATURBHAI RALLUBHAI PATEL, 9, MOYIBHAI BAPUJI PATEL, 


tice in the law generally stands upon 
principles that are founded in justice and 
convenlence; and the Court will not sanc- 
tion a speculative novelty for the sake of 
novelty without the warrant of any prir.ci- 
ple, precedent or authority: Ex parte 
Overseers of Tollerton (18), Cowan v. Duke of 
Buccleuch (xo), Attorney-General v. Marquis 
of Atlesbury (20), Ex parte James Bell Cox 
(21), di and Manchester Aerated Bread 
Co. v. Firth (22). 

We are of opinion that the order of 
the District Judge was not made without 
jurisdiction and the Rule must be discharg- 
ed. There wil be no separate order for 
costs, as the Rule was taken as an alterna. 
tiveto the appeal which has been dismiss- 
ed with costs. 

Rule discharged. 

Z4 K, ' 


18) (1842) 3 Q. B. 792 at p. 799; 114 E. R. JIL. 
19) i867 2 App. Cas. 344. 
20) (1887) x2 App. Cas, 672; 57 L, J. Q. B. 83} 
58 L. T. 192; 36 W. R. 737. | 
(21) (1888) 20 Q. B. D, 1 at p.19;571.J. Q. B. 
103; 58 L. T. 323; 36 W. R. 213; 52 J. P. 484. 
(a2) (r£91) 1 Ch, 367; 60 1,. J. Ch. 153163 Le T. 
677; 39 W. R. 269, 


BOMBAY HIGH COURT. 
LETTERS PATENT APPEAL, NO. 6 OF 1922. 
September 22,1922. 
Present:—Sir Lallubhai Shah, Acting Chief 
Justice^and Mr. Justice Crump. 
QHATURBHAI LALLUBHA! PATEL— 
APPELLANT i 
versus 
MOTIBHAI BAPUJI PATEL AND OTHERS 
—RESPONDENTS. 
Deccan Agriculturtsis' Reef Act (XVII of 
1879), $4. 10 A—Allenaton of right lo hold land 
fer 500 years, nature of— A lienee, possesston of, when 


adverse. 

In 189a the owners of a certain land executed a 
document whereby they conveyed tothe defend- 
ants the right to hold the land for 500 yegis, 
Plaintiffs as assignees of the owners sued to 
recover possession On tbe ground that the transac- 


ties of t8p2 was a mortgage: 


Held, (x) that the defendants wete entitled to 
such rights as they had acquiteri by the docu- 
ment of 1892 by auverse possession, namely, the 
1igh. io hold the land for 500 ycars as against the 
plaintiffs ; [pa 953, col. r.] 

Adam Umur Sale v. Bapu  Bawafl, 33. B, 116: 
to Bom. L. R. 1128, appli. d. : 

(2) that section IoA of the Deccan Agricul. 
turisis’ Relief Act did not apply to the iransac- 
tion, and as the document did not on the faceof it 
purport to be a mortgage, extraneous evidence 
could not Le admitted to establish that it wes 
a mortgage; [p. 953,cols. 1 & 2.] 

Sawanirawa Fakirappa v. Girlappa Fahrappa, 
21 Ind. Cas. 4; 38 B. 18; 15 Bom. L. R, 778 
followed. id: 

(3) that the transaction must be taken to þe 
an ali nation by way of a lease for a long term, 
[p. 953, col. 1.] 

ahmad v. Bagas, 32 B, 569; 10 Bom. L. R. 
742, distinguished. 

Letters Patent Appeal from the decision 
of Mr. Justice Coyajee, in Appeal from 
Order No. 77 of 1922. 

Mr. N, M. Desat, for the Appellart, 

Mr. R, J. Thakor, for the Respondents, 


JUDGMENT, 

Shah, Aeg. C. J,— The plaintiffs filed the 
present suit as the assignees of the 
original owners of the land in  svit 
to recover possession of the property, 
and for accounts on the footing thet 
the transaction of April 22nd 1802 was 
a mortgage, The original owners passed 


.a document in 1892 in favour of the father 


of the present defendant No. 1 and the 
husband of the present defendant No, 2 
whereby they purported to convey to these 
persons the right to hold the land for 
502 years in consideration of their havirg 
received at the time. a sum of Rs. IKO 
(Babashahi coins). The defendants con 
tended that the plaintifis had no right to 
the land, and that in.,any case the 
plaintiffs were not ept'tled to reeover pos- 
session before the expiry of the period men- 
tioned in the document. Various issues 
were raised in the Trial Court, one of 
which was, whether the plaintifis’ claim 
was time-barred, The Trial Court held 
that the alienation evidenced by this 
document of 1892 was void in consequenee 
of the provisions of the Bhagdari Act 
(Bom, Act V of 1862) and that from 
the date of the document the defendants 
had held possession of this land adversely 
to the rightful owners. It aceordingly 
dismissed the plaintiffs’ suit, On Issue 
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No, 3, which related to the assignment 
in favour of the plaintiffs, it was found 
that the assignment was proved. No find- 
ings on the second part of Issue No. 3 
and other issues were recorded. | 

The plaintiffs appealed to the District 
Court, and the only point before the 
learned Judge was whether the lower 
Court had erred in holding that the 
plaintiits’ claim was barred by limitation, 
It found that the lower Court had erred 
in doinz so. The learned Assistant Judge 
was of opinion that the defendants 
acquired title by adverse possession only 
to the limited interest evidenced by the 
document of 1892, and that as it was 
not a sale, it was necessary to deter- 
min whether it was a leise or a mort- 
gage. The learned Judge on that footing 
reversed the decree of the Trial Court and 
Temanded the suit for decision on all the 
issues. 

From that order of remand the present 
appeal is preferred t5 this Court, and it 
is urged in support of the appeal that 
by adverse possession the defendants have 
acquired such right as is conveyed by the 
document of 1692, and further that sec- 
tion 10A of the Dekkhan  Aericulturists' 
Relief Act would not apply to this trans- 
action, and that, therefore, the document 
must be read according to its terms, and 
the transaction evidenced by it must be 
taken to be what it purports to be, 
namely, an alienation of the right to 
holdthe land for 500 years. It is not 
disputed before us, and cannot be disput- 
ed, that the defendants are entitled to 
such rights as they have acquired by 
the document of 1892 by adverse pos- 
session, The primciple of tbe decision in 
ddam Umar Sale N. .Bapu Bawajt (1) 
applies, whether the document is a sale or 
putports to convey a limited interest, It 
cannot be disputed, and it has not been 
disputed, that sectionroA of the Dekkban 
Agriculturists' Relief Act cannot apply to 
this transaction having regard to the 
decision in Sawantrawa Fakivapta vy, 
Giriappa Fakirappa (2). When these two 
propositions are accepted, it is difficult to 


33 B. 116: 10 Bom. Y, R. 1128: 
41 indi Ces, 41:39 D, 19 I5 Bom, Ly, Ri 779, 
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understand why the case should have 
been remanded. ‘the learned judge 
appears to have remanded the case to the 
Trial Court possibly on the understanding 
thit in virtue of the provisions of sec- 
tion roa the plaintiffs may be able to 
establish that the transaction wes intended 
to be a mortgage by means of extraneous 
evidence, But no such evidence would be 
admissible as section 10 A of the Dekkhan 
Agriculturists’ Relief Act does not apply; 
and the document on its face does not 
purport to be a mortgage. Whether 
it may be called a sale of a limited 
interest or a lease for 500 years, it 
undobtedly gives the defendants a right 
to hold theland for 500 years for a certain 
coasideration and that is the right which 
they have acquired by adverse possession, 
and that is the right to the enjoyment of 
which they are entitled as against the 
plaintiffs. Apart from the provisions of 
section I0A, the contention of the plaint- 
iffs that the transaction was a mortgage 
and not a lease does rot present any 
difficulty. The patta in this case has no 
resemblance to the patia which the Court 
had to consider in Muhmad v. Bagas (2); 
and it must be taken to be an alienation 
by way of a lease for a long term, though 
notan out and out sale, 

It is hardly necessaty to point out 
that we are not concerned in this care 
with any action that the Collttor may 
deem it right to take, if at all, under the 
Bhagdari Act. In connection with this 
aspect of tke case it is significant to 1 ote 
that we do not know whether the assign- 
ment infavour of the plaintifis is subject 
to the same infirmity as the transaction 
of 1892 under the Bhagdari Act. ‘This 
point was raised as part of Pssue No, 3 
but there is no finding upon it. It is 
an essentiel point as affecting the title 
of thé plaintifs to maintain this suit, 

It is clear, however, that the decree of 
the'l'ral Court dismissing tke suit on the 
ground of limitation was right. No 
doubt after the lapse of 500 years from 
the date of the document the original 
Owners or their representatives-in-title 
would be entitled to get possession of 
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this land. It is hardly necessary to 
make any provision for it in. the decree, 
The document makes that position clear. 
The di-missal of the suit involves the 
result that the plaintif are not entitled 
to any immediate relief on the footing of 
its being -a mortgage. We, therefore, 
feVerse the order of the lower Avrellate 
Court and restore the decree of the Trial 
Court, The plaintiffs to pay the costs 
here and in the lower Appellate Court, 
K. Sad; : 
Order reversed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 763 oF 1906. 

February 21, 1908. 
Present:—Mr. Justice Rampini end 
Mr Justice Sharfuddin. 
SURJA PROSAD SUKUL AND OTHERS 
-——~DEFE NDANTS$—-A P PELLANTS 
DEV SUS 
MIDNAPUR ZEMINDARI COMPANY, 
LrD.—PLAINTU'FS— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), 5. 7-— 
Landlord and —Jenant— Enhancement of 1ent— 
Kabuliyat, construction of-—-Tenant liable to pay 
rent for excess area— Fáxity of rent, 

A stipulation in a kabullya; that the tenure-holder 
is to pay rent for lands besides those mentioned 
in the kabuliyat which may be under his cultiva- 
tion, or which may be found to bs excess lands 
upon measurement at the rate mentioned in the 
habuliyat, doesgiot imply that the rate of rent is 
to be fixed in perpetuity and would not be liable 
to enhancement. [p. 954, col. 2.] 

A peal against a decree of the Dis- 
trict Judze, Midnapur, dated the 7th 
February 1906, affirming that of the Sub- 
ordinate Judze, First Court, Midnapur, 
dited the 22nd August 1905. 

Mr. Hill and Babu Digambar Chatierjec, 
for the Appellants. | l 

Barbus Jogesh Chandra Roy and Rajendra 
Chandra Chatterjee, for the Respondents. 

JUDGMENT.—This is an appeal against 
a decision of the District Judge of Midna- 
pere, dated the 7th February 1906, 


e 
Pd 


The appeal arises out of a suit for en- 
hancement of the rent of a tenure under 
section 7 of the Bengal Tenancy Act; 
Tke Subordinate Judge enhanced the 
Tent irom Rs. 667-15 to Rs. 1,242 
which he considered to be fair and equita- 
ble rent. He found that there was no 
customary rate and assessed the gross 
rental of the tenure at Rs. 2,237-1c-2 
and after deducting Rs. 7i per cent, 
as the cost of collections, allowed the 
tenure-holder a profit of 40 per cent, of 
the collections, and gave the balance of 
Rs, 60 per cent, as enhancement payable 
to the landlord, 

There was an appeal to the District 
Jadge, and the District Judge affirmed 
the decree of the First Court. 

The defendantsuow appeal to this Court 
and urge that by their kabuliyat of 1875, 
the rate of rent was fixed in perpetuity 
and that they were not bound to pay 
any further rent for the lend for which 
they thenagreed to pay rent but that 
they were only l'able to pay additional 
rent for additional land and liable to pay 
rent for this additional land only at the 
rate fixed in the kabuliyai. Then it is urged 
that the learned District Judge has made 
a mistake in his decree if as he says 60 
percent. should be the profit allowed to 
the tenure-holder. It is further urged 
that the District Judge has not allowed a 
suffic‘ent amount for the cost of tle collec- 
tions. Noattempt is made toimprove tLe 
finding of the lower .Appellate Court as to 
the gross collections of the tenure... 

Tookinz at the terms of the kabuliyai we 
see nothing in it which makes the rate o: 
tent a fixed rate that cannot be enhanc- 
ed. We donotthi.k thatthe rate is fixed 
in perpetuity. . Thee stipulation that the 
tenure -holdef is to pay rent forlands besides 
those Mentioned in the kabuliyat which ray 
be under his evltivation, or which may be 
found to be excess lands upon measure- 
ment at the rate mentioncd in the kabulty at 
does not seem to imply that the rate of 
rent is to be fixed in perpetuity. The 
learned Counsel for the appellants urces 
that this rate was fixed Ly the decree of 
the Principal Sudder Ameen dated tke 30th 
December 1861, That is so but there js 
nothing in this decree which Idads us to 
suppose that the sate then fixed was fixed 
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in perpetuity. This decree is dated 1861 
and the Asbuliyat is dated 1875, fourteen 
years later. The fact of the decrec having 
been given in 1861 tor emn enhanced rate 
of rent skows that the rent of this tenure 


was not a fixed re ıt but anerharceable rent. 


We may also mention that the terms of 
the k: buliyatin tris case are very similar to 
the terms of the Rabullyag in the case of 
Ram Kumar Singh v. Messrs. Ro beri, Watson 
& Co. (I), and the rent of the tenure to 
which the Rabuliyat in that case related 
was heid to be enhanceable, We, therefore, 
affirm the decision of the lower Appellate 
Court and hold that the rent and the rate 
of rent fixed in the kabuliyat in the present 
case are enhancegble, 

The learned District Judge has made a 
clerical mistake in saying that the profit 
allowed to the tenure-holder on the gross 
collections is 60 per cent. This profit has 
been allowed to the landlord by the Sub- 
ordinate Judge and the balance of Rs, 40 
is the profit allowed to the tenure-holder. 
We see no reason to think that too low a 
rate his been allowed for the costs of 
collection, 

On the whole we think, seeing that there 
is no proof of any customary rate, the 
rate allowed is fair and equitable. 

The appeal is dismissed with costs. 

Appeal dismissed, 

YE. 


(9 oC. W, N, 334. 


ALLAHASAD HIGH COURT, 
SECOND CIVIL APPEAL No. 544 OF 19241, 
November 22, 1922. 

Presen$-— Mr, Justice Strart, 
Lila BHAGWAN DAS— PLAINTIFF 
— A PPELLANT 
MOHABBAT SHAH AND ANOTHER 
—DEFENDANTS—KESPONDENTS., 
Limitation Act (IX of 1908), s. 5— Appeal 
fied before Comiissioney within — time—Cross- 
objections „raising question of proprietary title— 
Appeal returned. for presentation to Disivict Judge 
Delay, whether can be sxcused—Sufictent sause, 
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Au appeal was filed before the Commissioner 
from an order of an Assistant Collector in 
which no question of title was raiscd. The 
appeal was within time if it lay to the Com- 
missioner, it was not within time if it lay to 
the Court of the District Judge. On notice of 
appeal being served on the respondents they 
fied cross-objections which raissd a question 
of proprietary title. The Commissioner there- 
upon returned the appeal and the cress-objec- 
tions to the parties to be filed before the 
District Judge, which was done. It was object. 
ed that the appeal was barred by time inas- 
much as at the time it was presented to the 
Commissioner the period of limitation for filing it 
b»fore the District Judge had already expiied; 

Held, that the appeal having in the fret 
instance been properly filed before the Commis- 
sioner, and the latter having been deprived of 
jurisdiction to hear the appeal by the action 
of the respondents in filing cross-objecticns 
raising a question of proprietary title, this was 
a fit case for extending the limitation for pre. 
senting the appeal to the District Judge under 
section 5 of the Limitation Act. [p. 956, col. 2.] 
. Appeal from a decis'on of the Addi: 
tional: District Judge, Moradabad, dated 


the 2oth January 1027, 


JUDSMENT.—The plaintifl-appellant in- 
stituted a suit under sections 150 and 154 
of the Tenarey Act against the defendants 
for the resuirption of what purported to 
be rent free land in his mahal on the 
allegation that the land in question was 
granted for the performance of a spec fic 
service which he ro longer required, 

The defendants asserted that the grat 
had been made to them unccnditionally 
and that it was thus rot rgsumable under 
section 154, and furtber that it had been 
held rent-free for 5o ycars by two suc- 
cessors of the original grantee, and that 
thus they held proprietary rights in the 
same. The Assistant Collector decided 
that the grant was unconditional and ag 
such, not rescmable, but thit it had not 
been held rent-free for 50 yeats by two 
successors of the originel grantee, He 
therefore, assesed rent tl ereon under section 
157. The judgment is dated the isth 
April 1929. On the 16th June 1929 the 
plaintiff appealed to the Commiss'oner on 
the ground that the land had teen 
granted for the performance of a 
specifie service which he no longer 
required and demanded the ejectment 
of the defendants. He further ap- 
pealed that, in any  crcumsfance, the 
status of the defendants had been intar- 
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rectly determined and that the rent fixed 
was pot sufficient. This appeal was within 
time if it lay tothe Commissioner. It was 
not within time if it lay to the Court of 
the District Judge. It was not an appeal 
against a decree in a suit includedin groups 
A and B,or in a suit under sections 150, 
160, 161, 162, 164 and 165 and it raised no 
question of proprietary title. It would, 
therefore, appearthat theappeallay tothe 
Commissioner, Whenthe appeal was filed 
there was no question of proprietary title 
in issue in the appeal although such a 
question had been inissue in the Court 
of first instance. 

On the 31st of August 1920 the defend- 
ants havirg received notice of the ap- 
peal, filed, as they were entitled to do, 
a cross objection under O. XLI, r. 22 
in whiehthey requested the Court to dis- 
miss the suit altogether because, on their 
allegations, it was established that they Lad 
proptietary tille in the plot inasmuch 2s 
the grant was fot mOre than 50 years and 
held by two successors to tle original 
grantee. The filing of this cross-objection 
introduced a question of proprietary title 
as anissue in the decision of the appeal. 
The Commissioner then took the c.urse 
(which was the only possible course) of 
returning the appeal ard the cross. objec- 
tion to the parties with directiors to file 
them before the District Judge. As ke 
was precluded from deciding the que:ticn 
of proprietary fitle and as the cross-objcc- 
tionhad now become merged in the eppeal 
and he had to decide eveiy point raised in 
both, he took a correct view of the law. 
He does not refer to the decision in Raja 
Pariab Bahadur Singh v. Abdus Salam 
(1) which isa d.cislon of the Board of 
Revenue. That decision undoubtedly sup- 
ported.his view and lays down the only 
feasible procedure as to what is tẹ be 
done in such circumstances. 

The plaintiff-appellant then proceeded 
to present his appeal to the District 
Tudge. He was late by two days through 
unavoidable causes and this District Judge 
has condoned the lateness of two days. 
But the District Judge has dismissed the 
appealon the gtound that at tle time it 
was presented to the Commissioner the 


(1; 92nd, Cas, 957; 
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period of limitation for filing it before the 
District Tudze had already expired. He 
considered that there wes no sufficient 
cause under section 5 of the Limitation 
Act justifying extension of the time, His 
view was thatthe appellant was ignorant 
of the law and that ignorance of the law 
was no excuse, l do not propose to dis- 
cuss how far the appellant would be ex- 
cused if he had accepted 1n goodfaith the 
honest, though mistaken, advice of his 
Counsel, becatisein this particular case the 
appellant’s Counsel was right. The appeal 
did lie to the Court of the Commissioner 
andit was not until some two months had 
elapsed that a situation arose which pre- 
vented the Commissioner from proceeding 
withits decision. Had the cross-objection 
not been filed, or bad a cross-objection 
been filed which did not raise a question 
of proprietary title, the Commissioner 
would have been seized with the appeal 
and his Court would have been the proper 
Court to decideit, and the circumstance 
which deprived the Commissiorer of his 
jurisdiction was one which could rot pos- 
sibly have entered into the calculations cf 
the appellant at the time the appeal was 
instituted. I, therefore, find that the zp- 
pellant bad sufficient cavse under section 5 
of the Limitation Act fcr presenting his 
appeal beyond tme in the Court of 
the District Judge. I, therefore, allow this 
appeal and send back the appeal and the 
cross-objection to be decided by the learned 
District Judge on the merits acccrding to 


law. Costs here and Litherto wifl follow 
the result, 
Appeal allowed. 
Z. K. 
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PATNA HIGH COURT. 
LETTERS PATENT APPEAL NO, 94 Or 
I92I, 
July 1o, 1623. 
Present -—Sir Dawson Miller, Ka, Chief 
Justice, and Justice S'r B. K. 


Mullick, Kr. 
RAMDHURI CHOWDHURI—APPELLANT 
velsus 
DEONANDAN PRASAD SINGH— 
RESPONDENT, 


Limitation Act (IX of 1908), s, 10, Sch, 1, Aris. 
166, 181—Civil Procedure Code ( Aci V of 1908), 
8, 47, O, X X I, v, 90—Esxeculion of decree—Sale, 
application to set aside—Limitation—Fraud, appli- 
cation based ow—Bwrden of proof—Sale proclama- 
tion—Mis-statement of value, whether fraud, 

Article 181 of Schedule I to the Limitation 
Act applies only to applications for which no 
period of limitation is provided elsewhere in 
the Schedule. [p. 959, col. 1.) 

Ali applications fer setting aside a sale 
execution of a decrce under the Civil Proecdure 
Code are governed by Art, 166 of Schedule 
I to the Limitation Act, even though the 
ground for setting aside the sale should be 
iraud or any other reason, and the effect of the 
Article cannot be evaded by merely stating 
in the application itself that it is brought 
under section 47 as wellas under O. XXI, r. 90 
of the Civil Procedure Code. [p. 959, col. 1: 

Under Art. 166 of Schedule I to the Limitation 
Act the period ot limitation for an application to 
set aside an execution sale runs fromthe date ol 
the sale unless the knowledge of his right to apply 
was fraudulently concealed from the applicant. 
p. 959, Col. 1.] 

. A mis-statement by the decree-holder of the 
value of the property in the sale proclamation 
does nu necessarily constitute fraud,  [p.9€o, 
col. 1. 

Letters Patent Appeal against the judg- 
ment of, Mr. Justice Ross, dated tle 6th 
November 192 x. 

Messrs. S. Ahmad, K. Sahat and S. 
Dayal, for the Appellant. 

Messts. P. Kw Sen and S, N. Bose, for 


the Respondent, * , 


JUDGMENT. 

Miller, C, J.—This is an appeal under 
the Letters Patent from a decision of Mr. 
Justice Ross, dated the 6th November 
I921. The appellants, as first mortgagees 


in 


of certain property, sued and obtained a | 


decree in execution of which, on the 3rst 
January 1978, they put up the property 
for galeand purchased it themselves, About 
two years later, in February 1920, the 
Fespondeat, one of the judgment-debtwuis, 
applied to set aside the sale under O. XXI, 


r. 92 and section 47 of the Civil Procedure 
Code. At the hearing of the application 
no point was made by the jadgment-debtor, 
the present respondent, tket notice of the 
application for execution required by C. 
AKI, 1, 22 of the Code was not issued or 
properly served, and no evidence wes teken 
before the Munsif, who heard the applica- 
tion, on this point. It was coutendcd, 
however, that the order of attachment was 
not properly proclaimed, nor a copy de- 
posited in the Collectorate as required Lv 
O. XXI, r. 54, and that the notice cf the 
sale proclamation required by r. 66 of 
that Order was not propertly served upon 
the respondent or a copy deposited at the 
Collectorate. The respondeut also alleged 
fraud on the part of the appellant in 
concealing from h'm ihe fact of the sale 
and claimed that the limitation period 
for his applicet’on did Lot begin to sun 
unt'l he became aware ci the sale, which 
was less than a month before the applica - 
tion was mace. The Munsif found that 
the notice required under O. NX1,1r.66 was 
erved on the karpardaz of the respondent 
and not on tue respondent personally, end 
that the sale procla:metion was not sent 
to the Collector cf the District for publica- 
tion under O. KAT, rr. 67and 54. He also 
found that the property was purchased at 
a very low price by the appellant and, 
from the way the processes wefe served 
and the inadequate price, he*concluded 
that fraud had been practised on the re- 
spondent, There was no evidence as to 
When the respondent first obtained kn: wl- 
edge of the sale btt he accepted the state- 
mentin his petition that he obtained this 
knowledge for the first time on the 2nd 
February 1020, which was less than 'a 
month before the application was filed, 
He accordingly held that the application 
was not time-balred and set aside the 
sala.” 

The Subordinate Judge on appeal found 
that the sale proclamation was duly made 
and published, but that acopy was not 
sent to the Collector of the District as 
required by rr. 54 and 67 of O. XXI. He 
also found that the notice required under 
r. 66 was not served upon the respondent 
but upon his karpardaz, These defects he 
considered to be irregularities, but not 
sufieient to vitiate the sale, He fusther 
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found that the price which the property 
fetched at the sale was lower than its 
fair price, but did not consider that there 
was any evidence proving anything done by 
the decree-holder which had the effect of 
reducing the price, It must be taken, 
therefore, in my opinion, that he con- 
sidered the respondent had suffered no sub- 
stantial injury, within the meaning of O. 
XXI, r. 9o, by reason of such irregularities 
as existed. He also found that there was 
no evidence on the record to prove any 
fraud practised by the appellant, and 
that there was no proof that the res- 
pondent was kept from knowledge of the 
sale by any fraud of the decree-holder. 
In considering the question of the inade- 
quacy of price, he stated that he could not 
agree with the learned Munsif in hclding 
that fraud was practised simply because 
the property sold did not fetch its | roper 
Price at the sale. On the question of 


limitation, he pointed ont that there was 


no evidence to prove how and when the 
judzment-debtor got knowledge of the sale 
and that the allegation made in the peti- 
tion had not been substantiated, and the 
respondent himself gave no evidence. He 
accordiagly held that the application was 
birred by limitation and rejected it, allow- 
Ing the appeal. 

The respondent then moved this Court 
in revision to set aside the Subordinate 
Judge’s order relying mainly upon the 
ground, which had not been urged either 
before the Munsif or the Subordinate 
Judge, that notice of the application for 
execution, which was made more than a 
year after the decree, had not been pro- 
perly served upon him, and that the sale 
was accordingly made without jurisdiction 
and void. “Hs also contended, that, upon 
the findings come to fraud ought to 
have been presumed. The learned Jude 
Considered that onthe facts disclosed, a 
case of fraud had not been made out 
and agreed with the lower Appellate Court 
that irregularity in the service of notfce, 
in itself, did not amount to fraud. He 
stated, however, that in the absence of any 
finding of the actual value of the property 
he would have Temanded the case lor a 
finding on this question had it been 
necessary to do so, but as he set aside 
the salg upon. the ground next mentioned, 


he did not take this course. On the ques 
tion of non-setviie of the application ior 
execution he was referred to the peon's 
return of service which had been aecepted 
by the Executing Court as a proper ser- 
vice when it wag made and had nct been 

ut in evidence at the trial. From this 
it appeared that the notice had been 
tendered to the respOndent’s karfardaz 
who refused to accept it and that it was 
after wards served by affixing it to the docr 
of the respondent’s house. In certain cir- 
cumstances, such a service might teregular 
and effective but there was nothing to show, 
on the face of the retuin, whether the res- 
pondent himsell had refused to accept it 
or whether any attempt, had teen made to 
ascertain his whereabouts belore affixing 
it to the door of his house and no evi- 
dence was before the Court to show the 
exact circumstances under which the Ser- 
vice eame to be made. The learned Judge, 
however, considered himself justified in 
deciding this question upon the peon’s 
return alone, and came to the conclusion 
that nə proper service had been made, 
with the result that the sale was Lad 
for want of jurisdiction. He appears to 
have treated the application, which was 
in fact an application to set sside the 
sale, as an application of somte other 
nature. Although it seems clear that the 
limitation period foran application to set 
aside a sale under the Civil Procedure 
Code is 30 days under Art, 166 of the 
Limitation Act, the learned Judge thought 
that, as the case was one coming under 
section 47 of the Act, it was not govern- 
ed by Art. 166 but by Art. 181 for 
which the limitation period was three years 
and the application was, therefore, not 
bafred by limitation. “He considered, fur- 
ther, that the proper Procedure was by 
way of 8Sppeel and not by way of re- 
vision and, treating the application as an 
appeal, he allowed it and ordered the 
sale to be set aside. From this decision 
the present appeal is brought. 

The first observation which falls tobe 
made upon this judgmert is, that the 
application now under consideration was 
both in form and substance ax applica- 
tion tor setting aside 3 sale in execution 
of decree under the Civil Procedure Code, 
There wan no centention, from first tg í 


.9 
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last, either in the Trial Court or before 
the Subordinate Judge, that the sale was 
void ab initio, and there was nota scrap 


of evidence to support such a content en. 


The fact that the applicat'ou itself was 
headed as one under O. XXI, r.90 and 
section 47 of the Code can make no 
diffsrence in this respect. Article 181 of 
the Ijimitation Act apples only to appli- 
cations for which no period of limita- 
tion is provided elsewhere in the Sche- 
dule, but all applications for setting aside 
a sale ip execution of a decree under the 
Code are governed by Art 166, even 
thoagh the ground for setting aside should 
be fraud or any other reason. All appli- 
citions to set aside a sole, in one 
sense, come within section 47 of the Code, 
as that section provides that all ques- 
tions arising between the parties and 
relating to the execution of the dectee 
shall be determined by the Execntizg 
Court, ‘The effect, however, of Art. 106 
of the Limitation Act cannot be evaded 
merely by statiog in the applica- 
tion itself that it is brought under sec- 
tion 47 as well as under O.XXI, 7. 90, 
It woul] appear, therefore, that the pre- 
sent application is time-barred, unless it 
can be shown that the respondent's right 
to set the sale aside was concealed from 
him by the fraud of the appellant. In 
such a case, under section 180f the Limita- 
tion Act the time would only begin to run 
when the respondent first became aware 
of the fraud. This he allegedin his peti- 
tion was less thana month before he filed 
the application although the property had 
been sold two years earder. Fraud has been 
negatived by each of the Courts kefcre 
whom the case game and the respondent 
has, therefore, failed to lay the foundation 
necessary to support the application of 
section 18 of the Limitation Act, Unless 
the knowledge of his right to apply was 
fraudulently concealed from him the period 
ef limitation rufis from the date of the 
sale. ltis immaterial, therefore, when he 
first became aware of the sale, although 
in fact as the Subordinate Judge points 
out, there is no evidence of the date when 
lie first became aware of it, With respect 
to the learned Judge, whose decision is 
now undet appeal, I do not think that he 
was entitled to treat the present appl ca- 


-tion which, as I have already said, was in 


form and substance an application toset 
aside a sale, as a proceeding of a differnt 
nature and to hold that Art, 166 of 
the Limitation Act had no apy lication. 
The evidence was confined to such matters 
aswould entitle the Court to set aside 


‘the sale on the assumption that it was 


valid untilso set aside,and the orly cvi- 
dence before the Court was that which went 
to show that the sale was \oidable aid 
not void. It may be, when the facts are 
accurately ascertained, that the sa'e was 
void. I express no op nion upon that point, 
Lut I consider in tke present case we 
are not in a position to decide it. The evi- 
dence js not Lelore us to enable rs io 
arrive at a proper conclusion ard it would, 
In my opinion, bea dangerous precccent to 
establish if we were to treat the applica- 
tion now under considetalicn as cne of an 
entirely different nattre from that which 
it purports te be, and without any evi- 
dence at ¿llas totie exact circumstances 
under which the serv'ce of tLe notice of 


' the application for execution was eflected, 


hold thatthe sale was a nullity merely 
because the peon’s return, whch was not 
putin evidence or relied upon at the trial, 
indicates that the service may not have 
been propetly effected. It may be assun.ed 
that, ifthe service of this notice had 
been put in issue at the heating, the 
proof of the peon's return would noi have 
been sufficient to discharge the onus cast 
upon the appellant but, for aught we 
know, there way have been circumstances, 
wlich when known, would show tkat 
the service was regular ard thatthe fes- 
pondent, although the notice was not de- 
livered into his hand by the peon, had Ye- 


ceived it or had refused to aecept it ur 


could not be found, To justify us ín decla r- 
ing a sale made by the Court, in execu- 
tionef its decree, to he null and void, 1 


"think we should require more cogent proef 


than anything which appears in the 
circumsta nces of the present case. The 
respondent did rot put the appellant to 
proof of the validity of the service of notice 
which is now impugned, and no evidence 
upon the question was gone into as the 
appellant had ro case to meet in this 
respect. How then can we hold that the 
sale was a nullity merely because & 
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document on the record, but not used at 
' the trial Or in any way questioned, fails 
to establish conclusively that the service 
was regular, In my. opinion, it would be 
improper to do 40. 

The learned Counsel for the ‘respondent 


further argued that, upon tne facts found: 


the learned Subordinate Judge ought to 
have come to a conclusion that there was 
fraud in publishing and proclaming the 
sale, aud that once fraud is proved which 
kept the sale from the knowledge of the 
petson entitled to question it, the onus 
lies upon the person committing the fraud 
.to show that the person injured thereby 
.and suing to recover the property had 
clear and definite knowledge of the facts 
which constitute the fraud at a time which 
is too remote to allow him to bring the 
suit, as laid down by Lord Hobhouse in 
delivering the judgment of the Judicial 
Committee in Rahimbhoy Habibhoy v. 
. Turner (1), Before, however, any que.tion 
of onus of proof arises it must be estab- 
lished that a fraud was committed. The 
First Appellate Court, which is the ultimate 
judge of fact in the present case, has 
come to the conclusion that the evidence 
of that which was done by the appellant 
does not amount to fraud, It iscontended, 
however, that the value of the property 
mentioned in the proclamation was so 
much betow its real value that fraud must 
necessarily be imputed. I entirely agree 
that a wilful misstatement by a decree- 
holder in the Sale proclamation of the value 
of the property may be sufficient evidence 
in particular cases, to justify an inference 
of fraud. I further agree that, where 
cettain facts are found and inference of 
fraud is drawn, based upon the facts 
so found, iteis open to the Couttin second 
appeal to consider whether, asa matter 
of law, sucb au inference is justified by 
the facts found. If, however, the* First 
Appellate Court, which is the ultimate 
judge of fact, refuses to draw an inference 
of fraud upon the facts so found by it, 
that decision cannot be questioned in 
gecond appeal unless the facts found 
necessarily amount to fraud. The mis- 
statement of value in the sale proclama- 
tion is not, in my opinion, necessarily a 
1) xy B. 341; 20 1. A. 1; 6 Sar, P. C. 7.256, 
Ted. Jul, 401 $ indy Dec. (N. B.) 223. sa ole 


= 


fraudulent act, nor do the other irregu” 
larities complained ofat the hearing cf 
themselves necessarily constitute fraud. 
Whether, upon the whole of the circum- 
stances diselosed, it could be ipferred 
that fraud had or had not been com- 
mitted was, in my opinion, entirely a 
question for the Subordinate Judge to 
determineand even if, upon a consicefa- 
tion of all the circumstances, we might 
have drawn a different inference and come 
to a different conclus‘on,  vnless that 
inference necessarily followed from the 
facts proved, we should not be entitled 
to disturb the findings of the First Appel- 
late Court, In the present case I think 
we are bound by those findings and as 


. there is no finding which will bring into 


operation the provisions of sectioni8 the 
application is, in my opinior, governed 
by Art. 166 of the Limitation Act and 
was time barred at the time when it was 
resented. 
Whether the respondent is still ina 
position to tieat the sale asa nullity ot 
whether he still has any remedy open 
to him whereby he may obtain a declera- 
tion in favour of his title and posses- 
sion On the ground thet the sale was void 
are matters which I expressly leave open, 
but, so far es the present application 
is concerned, in my opinion, it must be 
dismissed and the appeal allowed with 
costs here and before Mr. Justice Ross. 
The judgment und decree appealed from 
wil be set aside and the order of the 
learned Subordinate Judge Testared, 


Mullick, J,—I agree 
| Appeal allowed, 


Z.K, 
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ALLAHABAD HIGH COURT. 
, GOVERNMENT APPEAL NO. 497 
OF 1022, ° — 
November 17, 1922. 
Present:-—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice 
. Piggott. . | 
EMPER OR—PROSECUTOR 
versus 
HAR PRASAD BHARGAVA— 


, ACCUSED. 
Criminal Procedure Code (Act V of 1898), s. 
337, Scope of— Accomplice, whether competent 
wiiness, 


Section 337 of the Code of Crimin21 Procedure 
empowers certain Courts of Justice, viz. Magis- 
trates exercising certain powers or specially 
empoweted ad hoc by an order of sanction, to 
pass a judicial order, the effect of which is that 
a "person supposed to have been directly or 
indirectly concerned, in, or ptivy to, the offence 
wader inquiry” who chooses to accept the pardon 
tendered by the said order, can give his evidence 
“fas a witnessin the case,” with the knowledge 
aid assurance-thatthe order will operate as a 
‘bar to his own sub.equent prosecution or trial 
for the off nce in respect cf which the pardon 
was tendered, or for any other offence of which 
he appears to have been guilty in connection with 
ihe same matter. [p. 976, col. 2.] j 


There is no, provision of Indian Statute 
Law, nor is there any principle of natural 
Justice, which makcs an accomplice, as such 
an incompetent witness at the .trial. of an- 
other person in respect of the offence in, the 
commission of which he was an accomplice. [p. 
977, col. 1] Í 


Mohesh Chunder Kopali v, Mohesh Chunder 
Dass, 10 C. L, R.: 553, Queen- Empress v, Tivbéni 
Sahai, 20 Å, 426; A. W. N. (1498) 102; 9 Ind, Dec. 
(N: S4 632, Banu Singh v. Emperor, 33 C. 1353; 
to C. W. N 962; 4 Cr. L. J. 145, Queen v. 
Behary Lali Bose, 7 W R, Cr. 64, Quésen- Empress 
v. Mona Puna, 16 M. 661; 8 Ind. Dec. (N. S.) 
919, telied on . 

Empress of India v. Asghar Ali, 2 A, 260; 4 
Ind, Jur, 250; 1 Ind. Dee, (Nn. 3.) 727, distin- 
guihed. - 

Mahandu v. Emperor, 57 Ind. Cas. 167; I L. 
102; 1 L. L.J. 182; 21 Cr. 1. J. 599; 89 P. L. R.. 
19:0, dissented from ° 


Appeol by the Government against the, 


acquittal by the Sessions Judge, West 
Berar, Aksla, in .Criminal Appeal No. x 
of 1922, ditéd the 6th March 1922. . 
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Messrs. C. C. Dillon, G. W. Dillon, Durga 
Prasad and M. P. Bhargava, for the 
Accused. 


JUDGMENT.—TIhis is an appeal of the 
Central Provinces Government 2painst a 
decision of Mr. Prem Natain, Sessions 
Judge of West Berar, Akola, who on the 
6th of March 1922, set aside the convic- 
tion of Har Prasad Bhargava, who had 
been found guilty of an offence under 
section I61 of the Indian Penal Code by 
Khu Bahadur Jacob, a Magistrate of the 
First Class, and who was sentenced by the 
latter to 24 years’ rigorous imprisonment 
and a fine of Rs. 15,000. 


We now propose to give in chfonolozica] 
Order, ss far as possible, a summary of 
th: principal events wh'ch are said to 
hive occurred and which culminated in 
the conv ction of Har Prasad Bhargava. 
In August of i921 Har Prasad Bhargava 
wis th: Subordinate Jud e of Akola. On 
the gth of August Gijadhar and others 
filed asuit against Bhigirath and others 
in the matter oi an alleged partnership 
and claimed from the defendants upwards 
of Rs. 50,000. On the 29th of August, 
the plaintiffs filed an application for the 
inmediate attachment o! the property of 
the dafendints and for seizure of account- 
boots, alfeving in anaffidavit reasons why 
Sich order should be made. The appli- 
catioi came before Her Prasad Bhargava 
on the 31st of August, and he made an 
order for the seizure of the account-books 
aud the attachment of all Moveable and 
immove ble property of the defendants, if 
thay failed to furnish security for an 
amoint of Rs 54,000, The.Judge accepted 
the allegations m:de by the plaintifs in 
their affidavit, and the order was in 
emphatic terms. 


Beyond question, this order caused 
Bha:irath the gravest anxiety. The books 


‘were hinded over to an officer of the 


Court and to furtnisn security for the 
Rs.54,000, Bhagirath borrowed Rs. 20,000 
from certain persons and deposited that 
sum with Sheoraj Mal, who on its receipt 


. ggteed to become surety for o e month, 


The 


Government Advocate,. for the 
Crown, | 


. b 
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and one month only. Bhagirath knew 


“that one Mangal Chand was on friendly 
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terms with Har Prasad Bhargava and he 
determined to approach the Judge through 
Mangal Chand and to offer him a bribe 
to secure the reversal of the order of the 
31st of August, As between Bhagirath 
and Mangal Chand tbere was a difficulty, 
because in a previous transaction relating 
to cotton seeds, Mangal Chand was of 
opinion that Bhagirath had cheated him 
in respect of ro bags of cotton seeds, short 
delivered. Whether Bhagirath had really 
done this, or the cotton seed had been lost 
in transit, has no importance in this case. 
Bhagirath, however, being aware of this 
Ul-feeling, rightly Judged that Mangal 
Chand might hesitate to help him. He, 
therefore, chose a mutual friend, by name 
Radha Kishen, laid the circumstances 
before him, and asked him to induce 
Mangal Chand to interview the Judge. 


. Mangal Chand expressed his readiness to 
negotiate with the Judge, provided Bhagi- 
rath undertook to ze-place, ia the ensuing 
season, the disputed cotton seed, and, ac- 
cording to Radha Kishen, stipulated for 
Rs. 500 as his fee, 


Whether Bhagirath instructed Mangal 
.Ghond that nothing else than the com- 
plete reversal of the order wotld satisfy 
him, ot whether he (if that, . should in 
the opinion of the Judge, be impossible), 
expressed a readiness to give a charge 
"pon his property is not clear, At any 
rate Mangal Chand, according to his own 
evidence, had, on tne evening of the ^th 
of September an iuterview with Har Prasad 
Bhargava who seems to have told him in 
general terms that he would do what was 
wanted on payment of RS. 2,000. The 
result of that interview was reported by 
Mangal Chand to  Bhagirath who there- 
upon paid Rs, 200 to Mangal Chand and 
quite early on the morning of the 8th of 
September went to Mangal Chand whilst 
he was still in bed and handed him over 
Rs.2,000, This Rs. 2,000 was made up 
of r2 notes of Rs. I00 éach, which had 
been paid into his shop by varicus 
customers during the preceding day and 
of Rs. 800 in notes which he had pur- 
chased for cash from the fitm of Ram 
Chand-Ramgopal and in'this Rs, 800 were 
also five Rs, 100 notes, Therefore, - 

e 
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Mangal Chand had in his possession 17 
notes each of the vajue cf Rs. 100. 
Bhagirath before handing overthe 12 notes 
previously mentioned, took the precauticn 
to write down their numbers. This fact 
is of prime importance in the case. Bhagi- 
rath and Mangal Chand tken set out for 
the house of Har Prasad Bhargava, Mangal 
Chand entered, Bhagirath remained in 
the road, Mangal Chand paid over the 
I7 notes of Rs, 100 each to Har Prasad 
Bhargava, who thereupon told Mangal 
Chand that Bhagirath should make an 
application to have the order of the 3156 
of August cancelled, We might conclude 
this question of receipt of money by 
stating that on the roth of September 
Bhagirath handed to Mangal Chand 
Rs, 200, and on the 14th a further 
Rs. 100, thus making up the whole 
Rs. 2,500. These two sums of Rs. 200 
and Rs. loo were paid according to Mang al 
Chand, on the ditect instructions of the 
Judge, tothe shop of Qnkar Das Bagdia, 
the employer of Mangal Chand, with 
whom Har Prasad Bhargava had an 
account, and credit entries of the two 
payments, were made in the said account, 
To this we may add that Bhagirath did 
give to Mangal Chand an undertaking in 
writing to replace the ro missing. bags 
of cotton seed in the forthcoming sea» 
son. 


Bhagirath lost no time in adopting 
the suggestion of the Judge. He went at 
once to his Counsel, Mr, Damle, g gentle- 
man of high social position and um 
impeachable integrity, and the latter, 
knowing, of course, nothing of what had 
happened, went with Bhagirath to the 
Court of Har Prasad* Bhargava. It did 
not appear to Mr. Damle convenient to 
fle the application on that day. He told. 
Bhagirath that it could not be done and 
advised him to wait uptil the roth of 
September, two days later, Bhagirath dis- 
regarded this advice and managed to file 
en that day, without the knowledge of 
Dr. Damle, an application for the can- 
Cellation of the order, That applica ticn 
came up for heating on the ioth. News 
was brought to Mr. Damle that the ap- 
plication was coming on. This surprized 
him a good deal but he proceeded tc the 
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Court, and heand Counsel for the plaint- 


fis addressed the Court on behalf of their 
respective clienis. As often happens in 
these cases, a middle course was suggested 
and Mr. Gupta for the plaintiffs said that 
his clients were willing for the surety to 
be released, if the defendants were able to 
disclose immovea ble property to the value 
of Rs, 54,000 and were willing to give a 
charge upon it, and his clients were also 
willing, not that the books should be 
removed from the custody of the Court, 
but that copies should be made for the 
use of the defendants at the plaintiffs’ 
cost. Mr. Damle, whilst still asking the 
Courtfora decision on the merits of the 
application stated in effect that, if the 
previous order could not be set aside in 
its entirety, then his client was prepared 
to give a charge for Rs.54,000 over his 
ImMoveable property, and that if the 
account-books could not be ordered to be 
returned, his clients would accept the 
copies as suggested by the plaintiffs, 
Therettpon tbe application stood adjourned 
until 15th of September, the Judge having 
annotinced that he would on that das pass 
an order. 

On coming out of Court, Mr. Damle was 
Clearly puzzled as to how it happened that 
Bhagirath had filed the application on the 
8th, and more puzzled still when he; 
having told Bhagirath that he, Mr. Damle, 
could not attend on the  rsth was in- 
formed that that wonld not matter, Mr. 
Da mle then yed Bhagirath directly if he 
had approached the Judge and was told 
by Bhagirath that he could take it that 
way if he, liked. In reply to a further 
question; Bhagirathe said he had hopes 
that his application would be granted. 
The course which the arguments had taken 
on the roth made it an easy task for the 
Judge to modify his previous order, and 
he did so modify it along the lines of the 
suggestions which had been made to him 
in Court, 

We entertain no doubt that Bhagirath 
wanted nothing short of the complete re- 
versal of the order, and the modification 
was far less than he had hoped to obtain. 
He was inclined to believe that Mangal 
Chand had net paid the money to the 
Judze. Ataninterview between Bhagirath 
aiid Mangal Chand at which the former 
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expressed his dissatisfaction, Mangal Chand 
agreed to go and see the Judge, and this 
according to Mangal Chand having been 
done; the Judge assured him that, when 
Bhagirath showed hisimmoveable property 
to be worth Rs. 54,000 the surety would 
be released and he, the Judge, had done 
all that Bhagirath wanted. 

At this time the Officiating District and 
Sessions Judge was Mr. Lachmi Narain. 
He had known Har Prasad Bhargava for 
four or five years and was on terms of 
friendship with him. At some time after 
8 o'clock on the evening of the Igth of 
September, Mr. Lachmi Narain received 
information from a person, whose name 
inthe public interest has not been dis- 
closed, which led himto believe that 
Gajadhar, who was the plaintiff in the suit 
already mentioned, was going that night 
to the house of Har Prasad Bhatgava, there 
to pay hima bribe of Rs, 5,009 in respect 
of a casein which the litigants came from 
the village Agar. Mr. Lachmi Narain went 
at once to the District Superintendent of 
Police but finding his gate closed proceeded 
to the bungalow of Mr. james the Deputy 
Superintendent of Police and together they 
returned to the house of the Superintendent 
of Police. His name is Mr. Neilson. Mr, 
Lachmi Narain narrated what he had been 
told, and the three of them proeeeded 
towards the house of Har Prasad Bhatgava. 
Enquiries from a waiting tenga-walah 
showed that Gajadhar had engaged him. 
Mr. Lachmi Narain went ahead of the 
other two men into the bungalow of Har 
Prasad Bhargava. On reaching the 
verandah he found Har Prasad Bhargava 
and Gajadhar together. At this time it was 
nearly rr o'clock at night. He appears to 
have spoken rather sternly to Gajadhar for 
being thereat that time of night, and Mr. 
Lachmi Narain then returned to the road 
where Mr. Neilson end Mr. James were 
standing. The sinister fact of Gajadhar, a 
litigant inat least two cases pending before 
Har Prasad Bhargava, belng present in 
the house, confirming as it did, at least, a 
part of the truth of the information given 
to Mr, Lachmi Narain, determined these 
three gentlemen, after some consultation, to 
procure a search warrant. Mr. Neilson 
went to the District Magistrate for that 
putpose; whilst Mg. Lachmi Narain and 


964 
EMPEROR V. HAR PRASAD; 


Mr. James went into the hall of the 
bungalow of Har Prasad Bhargava and sat 
there. After a short time Mr. Iachmi 
Narain feeling thirsty, went away, leaving 
Mr. James alone with Har Prasad Bhargava 
in the bouse. After having refreshed him- 
self and rested Mr. Lachm! Narain pro- 
ceeded on his bicycle 10 the bungalow of 
the District Magistrate, By this time the 
warrant was prepared, and he asd Mr, 
Neilson returned to the bungalow of Har 
Prasad Bhargava in a tonga. 

On Mr. Lachmi Narain’s departure, Mr. 
James sat with Har Prasad Bhargava end 
Gajadhar, and during the period ol wait- 
ing Har Prasad Bhargava said. that he 
wanted to speak to Mr. James in con- 
fidence and asked him to go outside, Mr. 
James objected to his leaving the 
house, Har Prasad Bhargava said 
he could not speak ig the presence of 


-Gajaduar. Mr. James told Gajadhar to 


stand in the verandah, Before going out 
Gujedhar offered to be searched, Mr. James 
decl.nedto do this. Gajadhar went out to 
the verandah and a moment later Har 
Prasad Bhargava sald to Mr. James “Gaja- 
dhar is bolting,shall we run and catch him," 
Mr. James n.gatived the suggestion and 
Gajadhar didin fact run away, Har Presod 
Buargava became increasingly netvous at 
the absence of Mr. Lachmi Narain, and on 
two occasions wanted toleave the house 
to searth for him. Mr. James stated that 
he himself was not going to leavethe room, 
ne ther would he permit Hor Prasad Bhar- 
gava to do so. Har Prasad Bhargava then 
suggested that a servant shouldbesent to 
look for Gajadhar (sí) “Gajedhar’ nay 
possibly bea lerical error for Mr, Lachmi 
Narain but itis unimportant., As the 
servant “was going out, Har Prasad Bhar- 
gava followed the servant and whispered 
somethin: tohim which Mr. James did not 
hear. A door which had previously been 
shut was noticed by, M1. James to beopen 
anj fromthe place where be was seated 
he could see a bed and underneath itcertain 
boxes. The setvantwas in that room, and 
he became suspicious of the servant’s move- 
ments, In Mr. James's belief, Har Prasad 
Bhargava got up end seated himself ina 
chait directly between Mr, Jamesand the 
open door, so as to shut out from him a 
view of the interior of the zoom. There- 
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upon Mr. James told dhat “that patre”. 


would not do with him and that he intended 
to watch the servant and the boxes. Har 
Prasad Bhərgava enquired whether it was 
absolutely necessary that the search should 
be made that very night and proposed that 
the room should be looked and a Police 
guard put over it. Being told that the 
search would take place that night Har 
Prasad Bhargava said that he would like 
a friend, who lived in the same compound 
to be present, The friend was sent for, 
cameand asked, why he was wanted. Har 
Prasad Bhergava did not explain why the 
friend had been sent for, apologised for 
sending for him and told him to go back 
to bed. 

At about ro'clock in tbe morning of the 
20th of Septem: ei, Mr, Lachmi Narain and 
Mr. Neilson returneu with a search-warrant, 
That search-warrent did not s(ecity the 
sum of Rs. 5,000 as the amount of the 
bribe which Gajadhar was suspected to 
have paid tothe Judge but did specify 
Gajadhar by name as the suspected bribe- 
giver, Har Prasad Bhargava was ipfoim- 
ed of the search-warrant, asked to see it, 
and wus shown it, and Mr, Lachmi Narain 
then told Har Prasad Bhargava that, if he 
would tell them about the matter and 
g ve up any money that he had received, or 
produce any large sums of money that he 
had in bis house, it would obviate the 
tiouble and disgrace of ə search. Accord- 
ing to Mr. Lachmi Narain, Hor Prasad 
Bhargava told him that he had no mcney 
in the house, Mr. Neilson says that in 
the discussion with regard to the procedure 
of search ‘Mr. Bhatgava saidtkat he had 
not taken money in his liie, and various 
things like that, H: aid that we would 
not find any maney.’ Mr. James confirms 
these two witnesses, asserting that Har 
Prasad Bhargava said that he had no 
large sums of mouey in his boxes. There 
is nodoubt that Har Prasad Bhargava 
did deny strenuously that he had tee 
ceived auy moneyfrom Gajadhar that night 
or on any other occasion. There seems 
equally tobe no doubt that he denied in 
the plainest terms that any considerable 
sum of money would be found in Lis 
house. Thereupon with a view to evoid 
publicity Har Prasad Bhargfva was asked 


to choose whether the seerch should be 


* 


~ 
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made in theformalmanner by the intro- 
duction of two independent witnesss, in 
which event the search of his house would 
become a matter of general know'edge, or 
whether he was prepated to allow the 
search to be made by the three gentle- 
men then present, He expressed his will- 
ingness to the latter course, and thereupon 
the search began, 'The boxes were found 
ġo contain clothes. Amongst these clothes 
certain securities were found with which 
we need not concern ourselves. No less 
than Rs. 14,000 were found in notes of 
various denomination in the pockets of a 
trouser, a coat and an overcoat, and in 
all Rs. 15,090 were found. A list of actual 
number of the notes and the value of 
them was prepared by Mr. James and signed 
by Har Prasad Bhargava. Owing to the 
: pressure of time, the individual number 
of each note was not taken. Whilst these 
lists were being made out Mr. Lachmi 
Narain hurried away to catch train for 
Nagpur to see the Judicial Commissioner, 
. As he wasgoitg he was asked to send a 
seal from his house and did so. 

The gaiments which had contained the 
notes, the securities smd the notes them- 
selves were placed in a box provided by 
Har Prasad Bhargava, who locked it, 
sealedit with Mr. Lachmi Narain’s seal 
and retained ihe key snd theseal in his 
possession. The box was taken away to 
the Police Magazine. Mr, James locked the 
Magazine and tetained the key of that 
Magazine until the 26th of October on 
which day the box was opened, 

When Mr. Lachmi Narain arrived at 
Nagpur, Mr. Hallifax was acting as Judi- 
cial Commissioner, and hesuspended Har 
Prasad Bhirgava," He ordered him to come 
to Nagpur, and he fndoubtedly made 
every proper endeavour to bring home to 
Har Prasad Bhargava the great importance 
of his accounting for the possession in his 
house of so large s sum of money. Har 
Prasad Bhargava had at the time of the 
search given to Mr. Iochmi Narain, 
Mr. Neilson 3nd Mr. James mo 
explanation of any kind as to how 
it hapoened that so  mtch money 
was found; he having a few m' notes pre- 
viously asserted that no money was in 
the house, He maintained the same atti- 
tude of reserve and silence with Mr, Halli- 
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fax, and on the 2;th of September, Mr. 
Halliax put in wrtine a plan Geli te 
question, ask' nr h'mas to the wayin which 
this money came into his possesion, and 
he warned him that 2 failure to answer 
would be very mrch to his disadvantage. 
On the 30th of Septeniber at an interview 
with Mr. Hallifax, when the inferences 
to be drawn against Har Prasad Bhat- 
gava from his obdurate silence were clearly 
pointed out to him, he expressed his 
willingness to put in a written explanation, 
which would be sent in a sealed envelope, 
nit to be opened un’ess end unti} a cr mi. 
nal case was instituted ard proceed ng 
started aganst bim, and he said he 
would send that explanot on duriig the 
course ofthe day. That scaled explo nation 
was before Klan Bahadur Jacob, and we 
vill rejer to it at tle piore: ture. 

It is now necessary to go back to the 
acth of September ard succeeding d: ys, 
and mention One or two other detail. 
Not the least in portent of these is thet 
on the morning of the 20th «f Se;teml-er 
Ram Partap, the servant of Her Piasad 
Bhargava, came to Mangal Chand and 
said that Har Prasad Bhargava wanted to 
see him, Mangal Chond seid that be would 
g^ to Har Prased Bhar axa but in the 
meantime Mangal Lai (jy resur. c b'y ar other 
serVant of the Judge) came with a letter 
asking Mangal Chand toprcceed to Seoni 
and bring back to Akola tte brother of 
Har Prasad Bhargava, by same Ajudhia 
Prased, a Barrister. Mancal Chand under- 
took the commission aud Ajudbia Prosad 
came to Akola, had an interview with 
the Judge, and left immediately for Pom 
bay. It is important to notce tho! he 
returned from Bombay to Ako/a befon Bar 
Prasad Bhargava expressed hi? inten ton 
of giving en explanation in a seakd cov et, 
Certa‘y commentis were made by the 
learned Government Advocate as to tle 
object of Mr, Ajudhia Prasad’s visit to 
Bombay and the character of the evi- 
dence given by him, which we shall discuss 
later, 

On the 23rd of Sepfember the District 
Judge caused to be circulated a notice 
from the Local Government that no pro- 
ceed'ngs would be tiken agairst any per- 
sons givi-g evidence of havirg bribed the 
Judge. The exact text of the tqlegram 
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sent by Mr. Hallifax to the District 
Judge was “Inform allconcerned in bribery 
case that no criminal action will be taken 
by GovernMent against any witness who 
makes full and true disclosure.” On that 
same day, the 23rd, the membets of the 
Akola Bar Association chose three promi- 
nent members, who were to sift such 
evidence as might be forthcoming and 
render stich assistance to the Police as they 
might require, 

On the evening of the 26th of Septem- 
ber, Bhagirath with two companions came 
to consult Mr, Damle in connection with 
another case, not that of Gajadhar against 
Bhagirath. At the conclusion of this par- 
ticular business, Mr Da mile asked Bhagirath 
to remain behind as he wished to speak 
to him privately. He asked Bhagirath 
whether he Knew that the house of Har 
Prasad Bhargava had been searched, whe- 
ther he knew that Gajadhar was found 
at the house of Har Prasad Bhargava, 
that the search was instituted by Mr. 
Yachmi Narain, and whether he was aware 
of the undertaking given by Government 
not to prosecute any witness who made 
true disclosure. Bhagirath replied that he 
knew all of those things. He was then 
asked if he was the man who had given 
the information to Mr. Lachmi Narain as 
to the, intended visit of Gajadhar on the 
night of the 19th of September and the 
alleged “intended bribe. To that he made 
no answer, «Mr. Damle seems to have said 
to Bhagirath that the search of the house 
was a good thing for thelitigant public, 
and Bhagirath agfeed that it was; Mr. 
Damle, who had, of course, in his mind the 
curious proceedings with reference to the 
application fled on the 8th, heard on the 
roth and” decided On the 15th, pressed 
Bhagirath about this. Heexplained that he 
Mr. Damle, was one of the three members 
appointed by the Bar Association to look 
into the matter. He referred tothe effect 
of the Government’s undertaking and 
eventually Bhagirath told Mr. Damle the 
story which forms the backbone of the 
criminal charge ultimately preferred against 
Har Prasad Bhargava. He explained the 
giving of the Rs. 2,500 to Mangal Chand 
and the ptomise ofan order in his favour, 
of his dissatisfaction with the order, of 
his ingerview with Mangal Chand at which 
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Mangal Chand said that of Rs. 2,500 he 
had given the Judge Rs. 2,000 and then 
and there he, Bhagirath, having come fo 
the interview, quite unaware that Mr. 
Damie would touch on this matter, pro- 
duced a notebook and showed to Mr, 
Damle the numbers of 12 notes each of 
the value of Rs. 100 which he said he 
had bimself written in that book, and he 
stated that these were amongst the rotes 
handed by him to Mangal Chand for 
delivery to the Judge. Bhagirath added 
that it was pfobable that those notes 
might be found in Har Prasad Bhargava’s 
possession, Mr. Damle took the book, Jook- 
ed at the numbers and saw that they 
were written in ink. Mr, Demle wished 
to retain possession of the book but 
Bhagirath could not atthe moment make 
up his mind asto whether he was going 
to make disclosure or hold his tongue 
and he went away, He did not return 
to Mr. Damle to say whether he would 
give evidence but by the 4th of October 
the Police, acting on informaticn, inter- 
viewed him. He then Landed overa slip 
of paper (Exhibit P. III) and later in 
the same day through his nephew Phul 
Chand made over a notebook (Exhibit 
P.-V) to Inspector Anant Rem Joshi. 
When giving evidence! before Khan 
Bahadur Jacob, Bhagirath said that (Fx- 
hibit P.-V) was the very book which he 
had shown to Mr. Damle and he stated 
that the page tpon which the numbets 
were written by him had become looge 
and he had instructed Phul Chand to re- 
write the numbers of the notes on a 
fitm sheet of the same book, and that 
that had been done. That was done on 
the same day, rately,’ 4th of October on 
which day undoubtedly Bhagirath did 
hand to the Policea slip of paper con- 
taining the numbers of 12 notes. Of that 
latter fact there can be no qtesticn. 
Mr. Damle is of opinion that the book 
which he took in his hand wes a book 
with a paper cover, whereas this took 
has a flexible leather cover. There has 
been considetable argument on the ques- 
tion of the non-production of the rage 
upon which the numbers wére originally 
written in with ink which we, will deal 
later. The fact, however, is undoubted 
that Bhagirath was able to hand to the 
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Police Inspector on the 4th of October 
a piece of paper (Exhibit P. III) on 
which was written a detailed specification 
of 12 notes each of Rs. roo by their 
serial numbers and places ‘of original 
isstie. 

On igth of October, Har Prasad 
Bhargava tendered his resignation to the 
Local Government on the ground of alleged 
ill-health. That resignation was rot 
accepted. 

On the 22nd of October, Har Prasad 
Bhargava having apparently learnt that 
the Police had numbers of certain iotes, 
asked that these numbers might be dis- 
closed to him, 'The Police, however, pre- 
ferred that the box should be opened 
and the numbers of the notes then and 
there readout and compared with tke 
list. A meeting was arranged for the 
26th of October,and on that date Bar 
Prasad Bhargava attended, and there were 
present Mr, Lachmi Narain, Mr. Neilson, 
Mr. James, Mr. Rachpal Singh, the Deputy 
Superintendent of Police, Mr. Abdul 
Rahim, Khan Sehib Aman Khan and 
Anant Ram Joshi of the C.I.D. The 
box having been brought from the Police 
Magazine was eXaminedby Har Prasad 
Bhargava, a comparison made of the seal 
and its imprint with the original seal, and 
Har Prasad Bhargava produced the key 
and opened the Dox. No suggestion was 
made by him that the box had been in 
any way tampered with. The taking of 
an inventory was comtienced, The numbet 
of each note was called out and taken 
down and there were found to be in 
the box Io notes each of Rs. ico in value 
which exactly corresponded with the 
numbers given of the slip (Exhibit P, III) 
by Bhagirath to the Police on 4th of 
October. These ro notes were absolutely 
correct both asregards the setial number 
of the note and as regards the letters 
and figures which are placed upon the 
-note for the purposes of identifying the 
place of original issue, and. as regards 
value also. When the notefor Rs. 100 and 
numbered P. D/37-25092 (found in the 
box) was read out, it was remarked that 
in the list given by Bhagirath, as afore- 
said, there was a number P. D/37-27092, 
thatis to say the figure 7 wason the 
slip  wh:feas it should have sheen 5 to 
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make it in conformity with the note found, 
Again, when T. D/81-809981r (also found 
in the box) was read out there 
was found on the siip "T. D/89-8898r, 
Therefore, there was a discrepancy De- 
tween the serial number of the roteand 
also 89 was given instead of ĉr as the - 
denominator over T. D. When the fact 
became officially known that the numbers 
of ten of the notes found in the box 
tallied precisely with the numbers given 
by Bhagirath and that as regards two 
others there were discrepancies cf a 
minor character, which might be attributed 
to carelessness in copying, the Govern- 
ment ordered the prosecution of Har 
Prasad Bhargava. 

The case for the prosecution was pre- 
pared with the utmost care. Every wit- 
ness who could throw any ligbt upon 
the charge was put into the witness-box. 
Ancillary matters, such for instence as 
the purchase of Notes worth Rs. 800 
from the shop of Ram Chand-Ram Gopal 
to supplement the Rs 1,200 available in 
Bhagitath's shop onthe evening of the 
wth of September, were put before the 
Magistrate, as were each and every ot the 
matters to which we have hitherto Te 
ferred, 

Har Prasad Bhargava was asked by the 
learned Magistiate at the  ptoper time 
and in the proper way whether he Te- 
ceived in his capacity asa public servant 
a bribe of Rs. 2,000 from Bhagirath. He 
adopted the same course before the 
Magistrate as he adopted before the acting 
Judicial Commissioner. He wished to 
his statement and his answers 
until he had heard the whole ct*the 
prosecution evidence, includisg cross-exami- 
nation. He alleged, however, that he was 
wholly innocent, and the evidence relating 
to the alleged bribery was false, concocted, 
fabricated and obtained under very extra- 
ordinary circumstances. We must mention 
at once that his attitude of silence in 
this matter has extended even up to 
this day as tothe circumstances vuder 
which the evidence was false, concocted, 
fabricated. Beyond his mere assertion 
there is no trace or suggestion of any 
truth inthis allegation. When examined 
under section 364 of the Code of Criminal 
Procedure, he reserved his answÜrs as to 
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whether ro spec'fied notes bearing specified 
numbers were fou:d amongst the notes at 
his house, also es to whether tle notes 
and securities were on the 26th of October 
found in the box whch had been locked 
and sealed in his presence, whether he 
had the key and seal always with him, 
whether the lockeq and sealed box was 
opened in his presence, and although he 
had on 26th of October signed the in- 
ventory which correctly recorded the 
numbers of these ten notes, he reserved 
his answer to thequestion as to whetl er 
the numbers of the ro notes of Rs, IOo 
each tallied with the numbers which Mr. 
Anant Ram Joshi who was the C. I. D. 
Inspector, had read ont. 

The prosecution called upwards of 4o 
witnesses, and these witnesses if truth- 
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ful, presented an overwhelming case 
against Har Prasad Bhargava. The 
guestion for our decision is prec'sely 


the same asthat whch wesbefore Khan 
Bahadur Jacob and Mr. Prem Narain. 
Does the evidence show bevord any 
reatona kle doubt that Har Prasad Bharj ava 
On the dates alleged recfived in all a 
sumof Rs.2,000as a bribefrom Bhagirath 
through the hind of Mangal Chand? We 
" have listened to the evidenee and argu- 
ments for 21 days, and we are satisfied 
without tfe slightest doubt of any kind 
that the snswer to that question must 
be in the affirmativeand that the admir- 
able judgment of the learred Macistrate, 
Khon Bahadur Jacob, is correct. In this 
Court Har Piasad Bhargava had tke ad- 
vantage of the advocacy of Mr. Dillon, 
and appreciating as we did the great, 
dificulties with which he had to contend 

rincipally as regards the assertion by 

ar Prasad Bhargava that no money 
would be found in his house, the im- 
mediate finding of the money, the gfving 
of the slip by Bhagirath to the Police 
on the 4th of October, the fact that that 
slip contained accurately the numbers 
of 10 notesfound in Har Prasad Bhorgava’s 
box, and the amazingly ceterm'red silence 
throughout of Har Prasad Biargava, we 
encouraged Mr, Dillon to elaborate his 
clent’s case from any point of view, in 
any direction, inany way thet he corld. 
He chose tie line which had for some 
reason Éppeared convincing „to Mr, Prem 
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Narain, that ie to say he picked out 
from th’s record of 7o prnted foolscap 
pages of evidence and volt minovs accounts 
and other documents some  diserepancies 
in tbe eviderce of the various witnesses. 
As reg.rds Bhagirath and Mangal Cland, 
Mr, Dillon tightly seid that if we dis- 
believed them the whole case would fail 
to theground. But we sce no reason 
whatever to disbelieve them. Bhagirath 
was undoubtedly a litigant in the Court 
of the Judge. He was undoubtedly 
seriously oppressed by t}.eorder of attach- 
ment. He knew of the friendslip be- 
tween Mangal Cland and the Judge, a 
friendship ev'denced by the fact that on the 
morring of September 20th, it was Mangal 
Chand and not any other person that the 
Judge chose to send to Secni for his 
brother. That there were on the evening 
of tte ^7th of September amongst the 
monies taken durirg the day twelve 100 
rupee notes, admits of no doubt. That 
Bhacirath bought Rs. 800 worth of notes 
from Ram Chand-Ram Gopal is proved, and 
these were the notes worth Rs. 2,000 which 
Bhagirath says he handed to Mangal Chand 
on the mornine of the 8th of Septem- 


‘ber. Mangal Chend »roduces the undertak- 


ing by which he secured the promise of 
Bhacirath to make goed the xo bags of 
cotton seed. Mangal Chand says that he 
handed over 17 notes, each of the value 
of Rs.too to ‘he Judge on the morning 
of the 8th. Neither Mangal Chead ncr the 
Judge knew that Bhagirath had taken the 
nun bers Of the 1? notes which he found 
to be in his shop on the evening of the 
sth, amongst otber monies as the result 
of the day's trading. : 

Mr. Damle corroberafes Bhagirath with 
regard to the conversation between them 
on the toth of September, in which Mr, 
Damle asked Bhagirath definitely if he 
had approached the Jydge. Bhagirath 
and Mr. Damle are acteed that on the 
26th Mr. Damie without any previous in- 
timation, kept Bhatirath back after his 
consulia’on had finished ard questioned 


‘him in the manner we lave described. 


The Police, Phi! Chand ar.d Bhagirath are 
in agreement when they say that the slip 
containing the ten correct numbers was 
handed to the Inspector by Bhagirath on 
the4th of October, When Mr. Dillon had to 
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approach this question of the ten n«mbers, 
he dealt with it in this way. He said 
. definitely that there were only two al- 
ternatives,-one was tha! the case of tle 
prosecution was trce, the other was thet 
Har Prasad Bhargava hai in fact enceg- 
ed in some honest but undisclosed trans- 
action with some body unnamed had 
unknown, whereby he had acquired these 
ten notes, andthatin someunexplained way 
. Bhagirath had come to know of these 
numbers and hed given them to the Police 
in the belief that those notes would be ih 
Har Prasad's possession. The immerse 
. difficulty in the way of that explanation 
ig thatif it were the fact, Har Prasad 
Bhargava would himself krow with wkom 
he had been doing so substantial a tusi- 
nes$ as to Tec@ive the notes of Rs. Ico 
each, end it must be said at once that tlis 
"suggestion was not put to Bhagirath in 
eross-eXaminat'on, nor i$ if supported by 
theslghtest shred of evidence, and indeed: 
as we shall see later when the so-calkd 
explanation of Har Prasad Bhargava con- 
tained in the sealed envelope was opered, 
that explanation, kept beck as it was 
until the last moment, was most desig ned 
ly vague and as regards the material 
paragraph is most certainly untrre. The 
one outstanding feature of this matte: is 
that the plain ditect evidence of Bhagirath 
and Mangal Chand bas never been ard 
cannot be effectively challenged. It is 
said that Mangal Chand has made the 
evidence of his ne:otiat'ons with the 
Judge as Tegards the terms of the de- 
sired order, fitin with the order sheets 
"Phat is, of course, possible, but the much 
mote probable view is that at Tig inter- 
view with the Judge it was made quite 
clear by the Judge that he, having spoken 
in such emphatice termswhen passing the 
“order of the 3 1st of August, and having ex- 
pressed his belief in the plaintiffs’ affidavit, 
could not rescind the order in its entire- 
ty, and Mangal Chand, even if he were 
exceeding his instructions which he receiv- 
ed from Bhagirath, may well have discuss- 
ed with the Judge the charge on the im- 
moveable properties as a security and the 
release of the surety. 


Y Mr. Prem Narain seems to us to have 


been looking at the matter, not ina broad 
monner at all but to have been seeking 


"Mr. Prem Narain omitted to 


‘Prasad Bhargava to Mr. Lacl mi 
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for tiny discrepancies such as must inevi- 
tabiy ocevr, and.on them to have ceme to 
t! e conc'usc n that Ehesirath ard Me: gal 
Ch-nd were rot telling tke truth. A ccm- 


‘parison of bis jrdgment ard his reescn' ng 


with that of tle jv dgrren! end reeson' pg ef 
Khan Bahadur Jacob will show how much 
greater care and thorght tle fatter gave 
to his decision than did Mr. Prem Narain. 
make any 
reference to the incidents to which Mr. 
James had spoken when he was Jelt alone 
with Har Prased Bhatrave, on the right 
of the 19th of September. He ortted to 
make any reference to the 2prpe:]s of Ear 
Narain 
to save his honour Fe omitted also the 
most important statement that Far Prasad 
Bhargava asserted that ro money would 
ke found in the house. He Coes not dis- 
cuss the immense signifcance aid bearirg 
of the fact that by seme rears or cther 
Bhagirath was atle to furnish tothe Polce 
On tke 4th of Octuter the slip con'ainirg 
the ntmber of ten notes in every way 
correct, He looks with great gravity tron 
the circumstances, already pointed cut by 
us, that, of the r2 notes on the slip Exe 
hibits P-IIJ) one was incorrect in one fgure 
and the otLet incorect in two. He does 
not discuss the likelibood of these teing 
mistakes, meade eitier in tke. oricinal 
pencil entry or made when ccpying out 
the slp or in nakrg the ofgine! entry. 
He dres not corsider wkether they were 
clericc] errors, altkcugh the freqvercy of 
clerical errors in alMost every document 
copied in this country might easily have 
led him to thet conclusicn, On the other 


hand he assumes “a 88901 * to have 


been aninvented number because evidence 
was given to show that the note of that 
patticular number had been destroyed by 
the Currency Office of Medras on the zoth 
cf January 1920. He makes no mention 
of the conduct of Far Prasad  Blaigava 
who obstinately from the first withheld all 
informaticn, and wboas we shall slow not 
only set up in the sealed envilore a de- 
signedlv incomplete statement lacking in 
patticulasity but cross-exemired a witress 
to bring out a story which he mrst have 
known to have been untrue, hont 


‘wishing te do Mr? Prem Narain any-injus- 
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tice, we have an uncomfortable feeling that 
he did not deal with these aspects of the 
Case, because he appreciated that they 
were tinanswefable and that a considera- 
tion of them led inevita bly to a conclusion 
of guilt, His manner of dealing with the 
entries in the account books of Bhagirath 
is very curious, He could hardly have 
supposed that Bhagirath would enter first 
Rs, 200 then Rs. 2,200, then Rs, 200 and 
finally Rs. roo tnder the description of 
‘expenses incurred in bribing the Judge 
by the hand of Mangal Chand.’ Bhagirath 
chose one of the customary methods em- 
ployed in this country when bribes are 
given. Mr. Prem Narain can hardly fail to 
be aware that the bribe giver either makes 
no mention at all in his books of account 
‘of the alleged bribe, or he entersit in the 
name of non-eXistert person, or he incor- 
porates it into the account of a man who 
is actually engaged in transactions with 
him, making later on a corresponding 
credit entry in favour of that person. 
Bhagirath in substance chose the latter 
method. 

We mayas well now discuss the entries 
in Bhagirath’s books in relation to the 
whole transaction. On the morning of 
Wednesday, the yth of September 1021, 
the cash balance with which Fis firm 
opened its business was Rs. 192-5-6. The 
firm does a very considerable business as 
is evidenced* by the fact that they receiv- 
ed from various named sources over 
Rs. 12,000 on that day, and paid out over 
Rs, 7,000. The actual money remaining over 
atthe end of the day was Rs. 3,193 cash, 
Rs. x,202-8 notes {being made up of 12 
notes of Rs. 100an d a single note of Rs. 2-8) 
and 54 change. THére were certain items 
which were included in what is called a 
‘ suspense account, and amongst those 
appears “Subju-patel 200.” Bhagirath has 
explained that he took that 200 from the 
shop, enteted it in the name of Sabju 
Patel with whom bis firm had some deal- 
ings,and that was the fitst 200 paid to 
Mangal Chand. In the suspense account of 
the 8th of September there is an item of 
Rs. 2,201 in the actual name of Bhagirath. 
The r has a special significance, because 
aecording to Bhagirath he took 12 notes 
fromethe shop, of which we have already 


spoken, and bought Rs. 800 worth of 
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notes with cash. |There was manifestly 
plenty of cash in the shop to enable this 
tobe done. The x which makes the figure . 
Rs. 2,201 was the. actual rupee paid by 
him at the rate of 2 annas per 100 for 
the notes, and witnesses have been called 
whose books have been produced, who 
have amply proved this transaction of the 
buying of these notes. On the 8th of 
September Bhagirath transferred {rom the 
name of Subju Patel in the snspense ac- 
count the sum of 200 to himself, Bhagirath, 
adding to it the Rs. 2,000 plus x, making 
thusinall Rs 2,201. The sum of Rs.2,200 
wasup to that date, the 8th of Septem- 
ber, the mathematically exact amount 
which according to his story and that of 
Manegal Chand, had been handed over, 
On the oth the sum entered appears in 
this suspense account still in tke name of 
Bhagirath víz.:—Rs. 2,201. Two hundred 
mote was paid On theroth to Mangal Chand 
and appropriated by him, as he says, to the 
reduction of a liability of Har Prasad 
Bhargava in respect of the shop of Onkar 
Das, and on the roth of September the 
figure in the books against Bhagirath has 
been increased from Rs.2,201 to Rs.2;402 
and at this date appears, not in thesuspense 
aecount, but as a debit against Bhagirath 
in his personal ledger. On the rrth Septem- 
ber an entry is made, debiting Sheoji Patel 
of Barga on with Rs. 2,200 cash paid through 
Bhagirath on the oth of September in 
Bargaon, and a further entry of 200 raid 
on the roth September, presumably at 
Akola. Bhagirath’s own ledger account is 
formally adjusted by a corresponding 
entry on the opposite side of the cash- 
book. Bhagirath has*explained that this 
was an entry, which cloaked up the real 
natüre of the transaction, and that in 
fact the firm never advanced any of 
these monies to the man who is dcegcrib- 
ed as Sub]u Patel, Sheoji Patel, who when 
giving evidence described himeeif as Sabju 
Uddin. Sabju Uddin corroborated Bkagi- 
Tath and said that he had Lorrowed none 
of this money. It wes not suggested to 
Bhagirath that he went to Bargaon, some 
three stations away from Akola on the oth 
of September, and it ig evident from Jock- 
ing atthe complete account Which we have 
got here, that in cases where any expenses 
were incurred in making journeys those 
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‘expenses are entered. The story is, there- 
fore, intelligible and in consonance with 
one's experience in these matters, and the 
entries in the account-book in respect of 
this item entirely corroborate the story 
-of Bhagirath. 

The next matter is as regards the Rs, 100 
which was the final payment made on the 
14th of September. The name of a man 

' Phul Chand appears in the suspense @ccount 
of the rath of September in respect of a 
sum of Rs. 33; and on the 15th of Septem- 
ber there is an item which shows that 
Rs. Ioo cash was obtained from the firm 
of Sheo Lal Surajbhan. As far as that 
day's account goes, this sum of money 
simply appears amongst the cash in 
hand at the close of the day and Phul 
Chand's suspense account still stands at 
Rs. 33 only. On the x6th of September 
the same sum of Rs, 100 appears again as 
cash feceived from Sheo Lal Surajbhan 
but this entry is obviously made through 

.an oversight, and is indeed so described in 
the books and is adjusted by a correspond- 

“ing entry on the debitside. The payment 

of Rs. roo being according to the evi- 
dence, the last instalment of the bribe re- 
mained to be adjusted and this was done 
by increasing Phul Chand’s suspense ac 

count from "Rs. 33 to Rs. 133. 

In the Trial Court there was no Clear 
elucidation of the precise circumstances 
under which these entries relating to this 
Rs. roo came to be made. We could 
suggest more than one explanation but it 
is not incumbent on us to theorise in the 
absence of direct evidence. We think it 
sufficient to say that the “ oversight’’ of 
the person Or «persons responsible for 
"these entries of “September Isih and 
September 16th before they got this item 
satisfactorily adjusted, seems to us just 
the sort of accident which was bound to 
occur sooner orlater, when people were en- 
` gaged in preparing a series of account- 

en entries which should record the pay- 
ment of a bribe without anywhere disclos- 
-ingit as such. Phul Chand, therefore, was 
- shown as a debtor to the extent of Rs. 133. 
. On the 28th of September that entry 
against him was wiped outand Bhagirath’s 
name substituted. 

“Thus it appears that ali these separate 

sums of money amounting to Rs. 2,500 do 
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find a record in the busiress books of the 
firm of Bhagirath's in the amounts and 
under the dates on which Mangel Chand 
has asserted the acceptance — of like 
amounts, 

To say as Mr, Prem Narain does trat 
the book entries contradict Bhagirath's 
evidente borders, in our opinion, on the 
perverse, 

lfin truth Bkagirath did Jerd to Sabju 
Uddin Rs. 2,400 as prima facie appears 
from his tooks, itis a singular circum- 
starce that he should be willing to go into 
the witness-box and swear positively that 
he never lent that money and thus destioy 
all hopes of its ultimate recovery. Sabiu 
Uddin :ays that he had previously toid 
Bhagirath that he might want Rs. 2,0co. 
It turned ont later that he wanted 
Rs, 750 only. Having heard of the attach- 
ment order he decided not fo go to 
Bhagirath to borrow morey but went 
elsewhere. We believe Sabju Uddin and 
further ate of Opinion that as tegarcs the 
books of Bhagirath they fully confirm his 
evidence. 


It willberemembered that the last Rs. 300 
payable to the Judge was not receiveg 
direct by him but was, according to Mangal 
Chand, paid over tothe shop of Onkar Das 
at the Judge’s request. Managal Chand says 
that he paid these two sums over. Unques- 
tienably, the fact is, thatthe receipt of the 
Rs. 200 and of the Rs. 100 ate duly credited 
in the books of Onkar Das on proper dates 
and, therefore, Onkar Das admitted as 
against Har Prasad Bhargava the requction 


. of hisindebtednessby Rs. 300. "There is, 


however, a discrepancy in the manner in 
which the Rs, roo was paid and the 
defence have relied on itas they are en- 
titled todo so. It is stated in the pakka 
rokar “ Credited in the name of Har Prasad 
Bhargava Sahib Sub-Judge, cash raid 
in person.” Har Prasad Bhargava does not 
suggest anywhere that he paid Rs. roo or 
any other sum to the shop of Onkar Das as 
asserted in that entry, but there is the fact, 
vouched for by Mangal Chand and other 
witnesses that Rs. 300 was brought by 
Mangal Chand to the shop of Onkar Das 
in instelments of Rs. 200 and Rs.100 with 
the request that they should be eredited 
to the account of the Subordinate Judge, in 
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the books of that firm and that this was 
done. 

We now come to another matter in 
which the Judee, Mr. Prem Narain, has 
in our view over-estimated the effect of 
the evidence. lt must strike ary body as 
a tegrettable circumstance that the 
original entry in ink which Bhagirath 
showed to Mr. Damle on the 26th of 
September in his. note-book, should not 
have been available on the trial of this 
- matter. The position of Bhagirath after 
the 26th of September was that he wastak- 
ing time to make up his miid whether he 
should communicate to the Police the 
matters which he had disclosed to Mr. 
Damle. He had not made up his mind 
by the 4th of October, and on that day 
Ganesh Prasad, the head constable, sought 
him out. Bhagirath says, “1 at once felt 
that I must have been called in connection 
with the notes. He then describes that 
the original page wih the writirg in ink 
was lose and because he thorght that the 
Police might make trouble with him 
because ot the Icoseness of the page, he 
took down himself the numbers on aslip 
(subsequently Exhibit P-IIT) ard gct 
Phul Chand to copy in the note-book the 
numbers ^as I did not want to prodrce 
the loose sheet before the Polce, because 
when I showed the book to Mr. Damle 
the sheet wes not loose." "This was, of 
course, an exceedingly foolish thirg to do, 
because, as it happens there world have 
been nothing suspicious in the working 
loose of tLe sheet of the book. We have 
submitted the book which was produced 
as Exhibit P-Vto a careful ex? minat’on. 
It is a small book about 5 inches by 4, 
half en inch thick, 
covered in ccmmon flexible dark brown 
leather. It contains a large number of 
rough entries re'ating to Bhagifath’s trade 
operta tions, and there are certainly not 
less than five p'aces wiere a 
has been wholly torn out, with the re-ult 
that the corresponding half steets, whe- 
ther written upon Or UnU sed, areactually 
loose or become loose very easily. "There- 
‘fore if the loose sheet had been left in^ts 
place it would proba bly have appeared that 
the cause of its looseness was the tearirg 
“out a some time previously of the cor- 
. -responding half sheet at theother side of 
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the book;—that is to say, if the numbers 
were written on the rigkt hand side cf 
the book, there would hate proved on 
examination to have teen no correspond- 
ing half sheet on the leit land side of 
the book, the Look being made up of 
sheets of paper folded in half and sitched 
together. 

Bhagirath having handed over the slip 
with the 12 numbers upon itto the Police 
and Phul Chand having copied as he be- 
lieved, tbe 12 numbers from the loose 
leaf, Bhagirath tote up the loose leaf. 
The book was handed to Police and 
Bhagirath and Phul Chand say positis ely 
that the book is the same, althor gh the 
original pareis not there. Mr. Dem'e's 
view that the book is not tke same 15 
guardcdly expressed. . He stetes that the 
note-book shown to him by the Folice is 
not the note-bcok which he saw on the 
26th September, and he then gives h's 
reasons and as this has Leen considered by 
the defence to be an important matter, 
we set uutexactly what he says: 

"The nole-book es far as my reccllec- 
tion goes Jad a brown coloured paper co- 
yering. The size was like the sze of Ex- 
bibit P.-V tut I cannot say if it was so 
thick. As I do not find tbe double row 
cf entries in ink in the book and there 
are orly 11 numbers in this kcok and the 
cover is difererit, I am inclined to tay 
that the proper note bock has not been 
produced.” ‘The two man reasons whch 
inclined Mr. Damle to believe that tke 
book was not the same, wefe that ke 
thought thet the book shown tohim had 
a paper cover and may not have been 
so thick as the one produced by the 
Pefce, We have come to the conclusion 
that tke book shcwn to Mr. Dam'e ard 
the book producea by Bhaeirath is one 
and tbe same, and that Bhagirath and 
Phul Chand have told the truth about 
this matter, Except oif credibility it isnot 
of great importance in the case, becatse 
there is the outsanding fact which cannot 
te too often repeated that Bhegirath was 
on tke 4th of October, ihe day on which 
the book was hended over to the Police, 
alle to furnish to them a list of the num- 
bers of 10 notes entirely gotrect and 
of two notes incorrect in the Manner 
whichwe have described. Curiously enough 
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in the pencil entry in the book itself 
there are only Ir entries. It happened 
that there were a sefies of notes 


—— 


37 
25092, 25003, 23004. In the book = 


25094 appears, but not 25093, and it 
looks as if the igure 3 was written first 
and the figure 4 written overit, At all 


events the fact is that =. 25093 does 


not find a placein the bock but it was on 
the slip handed by Bhagirath to the Police 
Officer and was in fact found in Har 
Prasad Bhargaya’s box on the 26th of 
October, Khan Bahadar Jacob took pains 
to make clear his beliet in the reliability 
of Bhagirath and Mangal Chand. We 
believe in the truth of their evidence also, 
and we accept without hesitation the 
accodit whicb Mr. Lachmi Narain, Mt. 
Neilson and Mr, James have given. No 
attack appears to have been made upon 
any of these latter witnesses nor could 
any attack conceivably be made. We 
have previously adverted to the conduct 
of Har Prasad Bhargava, and we propose 
now to consider how he shaped his case 
betore Khan Bahadur Jacob, before the 
Sessions Judge and finally before us. 


It will be remembered that on the 27th 
of September a letter was sent at the 
instance of the Acting Judicial Commis- 
sioner to Har Prasad Bhargava enquiring 
inier alia, “in what way and when each of 
the notes of Rs. 14,000 or Rs. 15,000 found 
in your, bunzalow on the night Of the1gth 
come info your possession," He was told 
that if he wished to make answer he was 
given time until the 29th ot September in 
which to do so. On the 30th of September 
Har Prasad Bhareata galled on the Acting 
Judicial Commissiorer and said he would 
submit his explanation in a sealed cover 
not to be opeued unless and until a 
eriminal case was instituted against 
him and not unti the trial had actcally 
commenced, The explanation wassent and 
the sealed envelope was opened in the 
course of the crimina] trial. It contained 
the following paragraph :— 

2. “The notesfound with me on the 
ioth instant belong to me, Rs. 9,900 and 
odd wortb were received by me from my 
Bombay broker in the last Mohurram 
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bolidays in settlement of accounts and 
include the sum of Rs. 7,000 on pledge of 
Hokam Chand Mill Shares and Rs. 4,0c0 
worth notes were received by me from 
another Bombay broker of mine in the 
first week of August last on account of 
Money due to me on an advance made 
last year, The rest of the money consisted ' 
of my savings, It is not possible for me 
to remember and account for each note 
separately.'' 

This paragraph appearing as it does over 
the signature of a Jud,e, whoas evidenc- 
ed by an order in the Bhagirath case, 
was aware of the importance of particular- 
ity, impresses us unfavourably. As 
regards both these alleged transactions why 
in each case was not the full name and 
address of thealleged broker given instead 
Of theiridentity being vaguely referred 
toas''my Bombay broker” ard ‘‘another 


Bombay broker of mine" and why was 


not each transaction (if either had any 
existence) vouched for by documents such 
as accounts, letters, etc.? To these ques- 
tions Mr. D.llon has heen unable to give 
aiy answer, Thefactistbhat in our belief, 
the statemeut is untrue. At the trial no- 
thing would bave been easier than these 
most vital allegations to be proved. The 
Government-Advocate’s suggestion, when 
deling with what we regard as.the most 
unsatisfactory evidence of My. Ajudhia 
Prasad, was thit the latter went to 
Bombay to secure the assistance of } rokers 
and to fabricate a defence but that he 
was unsuccessful. A .perusal of Mr, 
Ajudhia Prasad’s evidence shows that he 
was very unwilling to answer any ques 
tion as to his do'ngsin Bombay. Having 
said that he went to Bombay to take legal 
op nion regarding the search of his 
brother’s house he was asked ‘‘beyond 
obtaining legal opinion did you do any 
othe: businass.’’ He replied ‘ the question 
is indefinite and so I cannot answer." He 
wes then asked "did you do anything 
relating to money matters of your brother, 
ot yours, or other brothers.” To that he 
give tre followi.g reply, ''the question is 
indefinite ani I nave not understood it 
and leannot answer it," "The Court then 
took him in hand and extracted some 
kini of a reply. In cross-ex mination Mr, 
Ajudhia ‘Prasad stated that HarePrasad 
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Bhargava was arranging to provide him 
with Rs. 20,000and was going to bring it 
to Seont where he, Har Prasad Bhargava, 
was expected to arrive before the 20th of 
Seotember, If that isa true statement 
Har Prasad Bhargava would not on the 
* night of the 1oth have denied that he had 
any money in the house but would have 
said at once that he had a very large 
sum which he had collected for the purpose 
of taking to his brother. He would also, 
in that event, have had no difficulty in 
demonstrating the sources from which it 
had been obtained. We have, however, 
no doubt that the story of the suggested 
loan by Har Prasad Bhargava to Mr, 
Ajudhia Prasad is false. 

The prosecution put into the witness-box 
oae Hazari Lal for the formal proof of a 
document. Under cross-examination by 
the defence he disclosed a remarkable 
story which Khan Bahadur Jaeob has 
described as “transparently false” and 
with which description we agree. Mr. 
Dillon showed good judgment in not 
referring to it in any way. Hazari wal 
lives at Seoni—the same place at which 
Mr. Ajudhia Prasad fésides, He says 
that at sometime before the  rsth of 
September he had previously seen Har 
Prasad Bhargava and had been asked 
by him to bringsome money from “Murari 
Lal of Bombay,’ that Har Prasad 
Bhargava had given him a letter 
authorizing him to collect it, that he 
had handed over the letter to “Murari 
Lal’ and had received in return 
about Rs. 9,920. He says that about the 
sth or 16th of September he handed to 
Har Prasad Bhargava at Akola the money 
so obtained.” Amongst the notes were 70, 
each of the value of Rs. roo and for 
some reason which he does not give he had 
written. down the value and curfency 
number of all the notes including ‘these 
70. "Referring to the paper on which these 
numbers are alleged to have been written 

e said “I think that either I tore off 
the paper and left at Bhagdia’s shop 
or left the paper under the gaddi of 
Onkar Das  Bhagdia's shop. Mangal 
Chand sits on the same gaddt.”’ 

At this stage it need hardly be said that 
“Murari, Lal," was not called to give 
evidence of his transactions with Har 
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Prasad Bhargava; or to produce the letter 
or books of account, nor is there any 
reliable evidence which suggests that 
“Murari Lal” has any existence in fact. 
The underlying suggestion appears to be 
that Mangal Chand found the pieces of 
papers which contained amongst others 
the numbers of the 7o notes of Rs. 100 
each, communicated some at least of 
these numbers to Bhagirath, told him they 
had been paid te Har Prasad Bhargava, 
and thus enabled Bhagiratb to supply 
information to the Police, by means of 


. Exhibit P-III. In cross-examination no 


question of this kind was put to Mangal 
Chand, and as a proved friend of the 
Judge, Mangal Chand was hardly likely to 
engage in a conspiracy, to ruin him. If 
he had originally given the numbers 
innocently to  Bhagirath nothing would 
have been -easier for Mangal Chand to 
explainin Har Prasad Bhargava’s interest, 
the remarkable mannerin which Bhagirath 
came to know of the number of the notes 
subsequently found in Har Prasad Bhar- 
gava’s possession. 

Again we emphasise that if in truth 
Har Prasad Bhargava had received Rs. 9,900 
only a day or two before the search, that 
fact must have been fresh in his mind on 
the evening of September roth; and simi- 
latly the alleged facts in relation to the 
Rs. 4,000. 

In his written statement he objected to 
the jurisdiction of the Court and denied 
the taking of any money from, Mangal 
Chand on behalf of Bhagirath as a bribe. 
He attributes the “raid” of his house to 
a visit paid afew days before by Mr, 
Lachmi Narain to Sit, Henry Drake- 
Brockman, the Judigial* Commissioner, and 
says that Mr. Lachmi Narain was deter- 
mined to make him a scapegoat.” He 
refers to the undertaking on the part of 
the Government not to prosecute witnesses 
as “a temptation, unknown to law”; and 
asserts that his answers contained in the 
sealed cover will give the source from which 
he obtained the money found in his 
possession on the night of the roth of 
September. His explanation, ,which we 
have already set out in full, was, in our 
opinion, wholly untrue and designedly 
vague. He concluded his written state- 
ment by saying “under the circumstances 
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I donot propose to give any evidence.” 
‘fo that resolution he adhered and in view 
of the strength directness and precision 
of the prosecution case, emphatic denials 
and wholly unsupported charges of con- 
spiracy appear to us to have been the 
only course open to Har Prasad Bhargava. 
In the Courts of Khan Bahadur Jacob 
and Mr. Prem Narain and before us he 
raised certain points of law. 
'l'he''rying Magistrate, in his very careful 
aud well-considered judgment has dealt at 
length with all the pleas taken by the 
aceused, The procedure adopted by the 
Sessions Judge Mr, Prem Narain with regard 
to this matter seems to us most unsatis 
factory. He reserves all questions of law 
until after he has elaborated his conclusion 
that the evidence on the record does not 
warrant the conviction of the accused on 
the charge as fromed. He then sets forth 
a formidable list of the ‘‘points of law 
raised in the memorandum of appeal," 
in respect of which he remarks that ''*very 
lenzthy atguments were addressed to me 
on them from both sides.’ He decides 
none of them holding that it is unneces- 
sary to do soinview of the decision already 
pronounced upon the facts. Two of the 
pleas thus lett undetermined are against 
the jurisdiction of the Trial Court; others 
impaich the admissibility of the most 
material evidence in the cise, while others 
again raise qüestions of law as to the 
manner in which the testimony of Bhagi- 
rath and Mangal Chand should be regard: 
ed, in view of the admitted fact that 
they are in the position of accomplices 
in tye commission of the Offence charged. 
Now itis clearly illogical that a verdict 
of acquittal should be recorded as the 
ultimate, result of a trial in respect of 
which ithas not beenfinally determined 
that it was held béfore a Court of com- 
petent jurisdiction, It must also be ex- 
ceedingly difficult for any Judge to 
atrive at a correct appreciation of the 
value ot certain evidence, if he enters 
on the task while the back of his mind 
is still pre-occtipied with a doubt whether 
that evidence ought to have been admit- 
ted into the» record. We cannot help 
wondering whether a certain subconscious 
pre-occupatiof of the judicial mind with 
a set of legal conundrums, which ihe 
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learned Sessions Judge was not anxious, 
to solve, may not have contributed to 
the unsatisfactory manner in which he 
has handled the evidence and the errone- 
ous conclusion he has drawn from it. 
The question of jurisdiction has not 
been and could not be seriously argued 
before us. The sanction of the Loeal 
Government of the Central Provinces, re- 
produced at page5 of our printed books, 
was quite suffücient to remove the bar 
imposed by section 195 (1) (a) of the Code 
of Criminal Procedure to the cognisance 
of the alleged offence by any Court of 
otherwise competent jurisdiction. Under 
section 177 of the same Code tke proper 
place for the trial was Akola, in the 
absence of any order expressly trans- 
ferring the case for trial to some other 
Sessions Division, The Magistrate, Khan 
Bahadur E. Jacob, was duly invested with 
territoria] jurisdiction at Akola and the 
case was properly instituted in his Court. 
The record before us does not explain 
why one complaint was filed before the 
said Magistrate at Nagpur on the 28th 
of October 1921, end a further complaint 
at Akola on 7th of November 1927, but 
this procedure could not have the effect 
of ottsting his jurisdiction. Questions re- 
gatding the admissbility of evidence 
should ordinarily be raised at the time 
when such evidence is tendered.’ In the 
Trial Court the witness Bhagirath was 
examined on the 12th of November 1921 
and cross-examined on the 2nd of Decem- 
ber 1021. The witness Mangal Chand was 
examined on the 13th of November 1921, 
further examined on the 14th of November, 
1021, and cross-examined on the 2nd of 
December 1921, The accused Was twice 
examined by the Court and put in a 
written statement in his defence on the 
15th of December 19241. Even this 
statement contains no express plea against 
the admissibility of the evidence of these 
two witnesses. It is only from the judg- 
ment of Khan Bahadur Jacob that we 
gather that it was argued before him 
that “as Mangal Chand and Bhagirath 
had not been pardoned under section 337 
of the Criminal Procedure Code, nor had 
the prosecution against them been with- 
drawn, they were not competent wituesges, ': 
In the memorandum of appeal to the 
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Sessions Court there is a plea that “the 
evidence obtained " by means of ‘the un- 
dertaking oa the part of the Local Gov- 
ernment, otherwise described as amnesty 
not only has no Value” but “is inadmis- 
sible"; there are also pleas against the ad- 
missibility of "the entries in the account- 
books of Bhagirath and Mangal Chand's 
master” as also of the memorandum 
Exjibit P-III handed by Bhagirath to 
the Investigating Police Officer and tie 
entry containing the numbers of the 
currency notes in Baagirath's note-book, 
Exhibit P-V. There isa general plea that 
the Trial Gourt admitted and recorded 
'"irreievant and inidmissib'e evidence both 
documeatary and oral in spite of objec- 
tions" and reserved its decision on the 
same. It has not been shown to us, 
and is not appirent from our examination 
of the record, thit the question of the 
competence of Bahigirath and Mangal 
Chind to give any evidence at all wis 
faised ia the Trial Court at the proper 
time, that is whan the witnesses were 
tendered for examination, The Magistrite 
pufports to dei withit as ag arzument 
addrassed to him when the defence fintily 
sumned up their cast. It wasno doubt 
open to him to consider, even at that 
stare, whether he had not mide a mis- 
take in examinng Bhagirath and Mangal 
Chand at all; thishe has don:, and has 
held that the men were competent wit- 
nesses. The Sessions Judge has not 
decided the question at all. The argument 
addressed to us on the point when proper- 
ly anilysed seems to involve three distinct 
pro posit.ons:— < 
e (L) Taat Bangirath and Mangal Chand 
being on their own test.mony accomplices 
in the commission of the cffence to whch 
they deposel, could not be examined as 
witaesses against the accused, | because 
the cise did not fall undar the provi:ions 
of section 337 of tha Code of Criminal 
Procedure, and there is no other section 
of thit Code tader which “the ev dence 
of any person supposed to have been 
directly ot indirectly concerned in, or 
privy to, the offence under inquiry” can 
be examined at all, 

(II) That Bhagiratb and Mangal Chand 
were not merely accomplices, but were, by 
geisen of the complaint filed inthe Court 
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of Khan Bahadur E. Jacob "accused per- 
sons” along with Har Prasad Bhargava, 
and under section 5 of the Indian Oaths 
Act X of 1873, it is not lawíui to 
administer “an oath or affirmation to the 
accused person," In this connection it was 
stizgested that the proper course for tke 
Magistrate to have followed would have 
been to isstte process against these men, 
along wita Har Prasad Bhargaya, and 
for the Local Government to ‘‘withdraw 
from the prosecution” of these two rersons 
under section 494 of the Criminal Pro- 
cedure Code. 

(Il) That the evidence of Bhagirath 
and MangalCiand was obtained after the 
Government of the Central Provirces had 
issued, and caused to be published, a 
declaration that no prosecution would be 
instituted by the said Government against 
any person who cune forward with evi- 
dence that he had paid or otered a bribe 
to Har Prasad Bhargava: that the issue 
of such a declarition was “illegal” and 
that m evidence obtained in consequence 
or tendered on the stren.th of such a 
declaration was legally admiss ble. 

Now the first of these contentions rests 
upon an obvious fallacy. This fallacy is al- 
most sufficiently exposed by the very terms 
of the second contention; but it re-appears, 
in substance, as the only arguable basis 
for the third conten'ion. Section 337 of 
the Code of Criminal] Ptocedate empowers 
certain Courts of Justice, viz., Magistrates 
exercising certain powers Or specially em- 
powered ad hoc by an order ol sanction, to 
pass a judical order, the effect of which 
isthita “person supposed to have been 
directly or indirectly concerned in, or privy 
to, the offence under inquity’’ who chooses 
to accept the paddan tendered by the said 
order, can give his evidence “as a witness 
in the case”, with the knowledge and 
assurance that the order will operate as 
a barto his own subsequent prosecution 
or trial for the offence in respect of which 
the pardon wastendeted, or 10r any other 
offence of which he appears to have been 
gu ity in connection with the same matter,’ 
Under certain circumstances set forth in 
section 339, the ordertenderinz the pardon 
may cease to have this effect; but this 
will only be when it hos been superseded 
by a judicial finding that the pardon hag 
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been forfeited, The points to be noted ate 
that section 337 is an empowering section 
that it is addressed to certain Courts of 
Justice, and has nothing to do with the 
powers or discretion ofan executive autho- 
rity, suchas a Local Government, in the 
matter of instituting or refraining from 
instituting, any prosecution; and that the 
Legislature has seen fit to limit its opera- 
tion to “the case of any offence t jable 
exclusively by the Court of Session or 
High Court.” Weare dealing here with 
the case of an offence punishable under 
section I6r of the Indian Penal Code, 
which is triable by the “Court of Session, 
Presidency Magistrate or Magistrate of the 
First Class." Admittedly section 337 of the 
Criminal Procedure Code has no application 
to the Case now before us. The resultis that 
no Court of Justice had any authority 
to pass in favour of Bhagirath or Mangal 
Chand any order which either of them 
could plead as a bar to his own subsequent 


prosecution were such prosecution to be in-' 


stituted. If they chose to come forward 
and give evidence without the protection 
of any such judicialorder that was their 
own look out. Thereis no provision of 
Indian Statute Law, nor is there any 
principle of natural justice, which makes 
sn accomplice, as such an incompetent 
Witness at the trialof another person in 
respect of the offence in the commission 
of which he was an accomplice. The 
prosecution is not evading the provisions 
of section 337 of the Criminal Procedure 
Code, when it puts into the witness-box 
8n accomplice in the commission of an 
offence to which that section does not 
apply. The practical difficulty in such a 
case is for the frogecution to feel any 
confidence that an accomplice will give 
true evidence. The Trial Court is un- 
doubtedly entitled to inquire into any 
measures which those responsible for the 
conduct of the prosecution may have 
taken to overcome this difficulty. It wiji 
carefully consider the question what bear- 
ing the evidemce as to the measures so 
taken in a particular case may have 
on the- credibility of the accomplice 
witness concerned, on the value to be 
attached to his. testimony, A refusal to 
admit his -evidence on to tha record, 
merely beoatse he was an aecomplice and 
6 0... 00 
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because the case was one, outside the 
purview of section 337 of the Criminal 
Procedure Code would be a clear error of 
la w. 

This is made allthe more obvious by 
the second of the contentions addressed 
to us on behalf of the occused. We are 
not disposed to repel the contention thc t 
the Magistrate would have been within 
his jurisdiction if on the complaint taid 
before him he had caused process to 
issue against Bhagirath and Mangal 
Chand as well as against Har Prasad 
Bhargava. These persons would then 
have come before the Mavistrate as 
co-accused inthe same case, The Magis- 
trate could still, in his discretion, have 
proceeded to try the three accused either 
jointly or separately. The words “as the 
Court thinks fit" in section 239 cf the 
Criminal Procedure Codeereof the widest 
possible import. It is to be presumed 
that the Court will “think fit” to adopt, 
ineach particular case, whichever course 
it regards as most conducive to the ends 
of justice. We are not concemed to 
decide a point which has not arisen Lut 
we must certainly not be understood to 


‘hold that if the Magistrate, after issuing 


process against Har Prasad Bhargava, 
Bhagirath and Mangal Chand, had thou; ht 
fit to try Har Prasad Bhargava first, the 
other two would thereby have become 
incompetent witnesses at his trial whe- 
ther for the ptosecution -or for the 
defence. If he had elected to enter upon 
@ joint trial, the Public Prosecutor could, 
with the consent of the Court, have with- 
drawn from the prosecution of Bhagirath 
end Mangal Chand. Beyond question, 
these two could then have been put into 
the witness-box against Har Prasad 
Bhargava. No one would even have 
suggested that, after an order of discharge 
or acquittal had been  p.ssed in res- 
pect of them, either of them con- 
tinued to occupy the position of "the 
&ccused person" within the meaning of 
section 5 of the Indian Oaths Act (X 
of 1875). From a legal point of view the 
only difference in tke case now before us 
fs that neither Bhagirath nor Mangal 
Chand was ever an ''accused person" at 
the trialin which his evidence was tender- 
ed; within the meaning of the said gection, 
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The real effect of the argument addressed 
to us on behalt of the accused on this 
point is that there is a method by wh'ch 
the prosecittion, keeping sttictly within 
the fo-r corners of the Code of Criminal 
Procedure, might, with the consent of the 
Court, have put Bhagirath and Maneal 
Chand into the witness-box against Har 
Prasad Bhargava, each of them fortified 
by a judicial order of acquittai which 
would have barred their subsequent pro- 
secution. They actually gave evidence 
without any such shield though relying 
upon an extra-judicial urdertaking that 
the Local Government would not direct 
their prosecution. Whetber their testi- 
mony is eatitled to greater or less credit 
on this account is a question to be con- 
sidered; but it has nothing to do with the 
adm ss bility of the testimony. ‘There is 
abundant case-law in support of the pro- 
positions which we have laid down. In 


Mohesh Chunder Kopali v. Mohesh Chunder | 


Dass (1) principles were laid down which 
would, beyond all question, meake Bhagi- 
rath and Mangal Chand compe'ent wit- 
messes for the defence, if the present 
accused had sought to proluce them as 
sucb at his trial. The same is the effect 
of the decison in Queen-Empress v. 
Tirbeni Sahai (2). In a very old case 
which hes never,so far as we know, been 
dissented from, but wasquoted withapproval 
by a Bench of the Calcutta High Court in 
1906 vide “Banu Singh v. Emperor 
(3)—we refer to the case of Queen 
"wv. Behary Lall Bose (4)—it was contended 
that the evidence of a cettain witness jor 
the prosecution was inadmissible “because 
he had been at one time charged before 
the Magistrate as an accomplice and had 
neither been acquitted nor patduned.” 
The High Court repelled this contention 
and heid that “there is no law of prao- 
ciple which prevents a person, who has 
been suspected or charged with an offence, 
but discharged by the Mavistrate for want 
of evidence, being afterwards admitted asa 
witness for a prosecution." 


(1) 10 C. L. R. 553. 

(a) 20 A. 426; A.W. N. (1898) 102; 9 Ind. Dec. 
(x. 6.) 632. : 

(3) A 1 10 C. W.N. 962: 4 Cr. L, J. 145i 

(4) 7 «ahs Cr. 64. E : 
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Strom"ef case is that of Queen-Empress 
v. Mona Puna (5). The accused was on 
his trialon a charge of burjlary, «nd the 
Police tendered in evidence against him a 
mau whom they had previously arrested 
on suspicion of complicity in the same 
offence. The Court was of opinion that 
the Police had acted impropefly in releas- 
inz ths man, but nevertheless held hum 
to be a competent witness for the prose- 
cution. It waslaiddownthat “the accused" 
in section 342 of the Criminal Procedure 
Code meons “a person over whom the 
Magistrate or other Court is exercising 
jurisdiction" and reference was made to 
the provisions of sect:on 118 of the Indian 
Evidence Act (I of 1872). Tre whole . 
of the argument applies «a fortiori to 
the facts of the present case and to the 
contenti n foun: ed upon section 5 of the 
Inlian Oaths Act (X of 1873). Two 
cases have been quoted on the o' her side. 
In Empress of India v. Asghar Alt (6) the 
facts were so different that we cannot 
treat any of the remarks, incidentally 
made by the learned Judges, as laying 
down principles applicable to the facts 
now belore us. There had been in tlat 
case a breach of the clear provis ops of 
section 337 of the Code of Criminal Pro- 
cedvre and it was difficult to ^ see how 
the High Court could deal with the testi- 
mony of a witness tendered in contraven- 
tion of those pro. ions otherwise thin by 
rejecting it altogether. We were referred 
also toa case decided at Lahore wh'‘ch 
is to befoundin the case of* Mahangu 
v. Emperor (7). We think it sufficient 
to say that, in so far as the principles 
laid down in that case seem to us incon- 
sistent with those in Quween-Empress ' v. 
Mona Puna (5) we are in agreement with 
the latter, In what, has already been 
Said, we have in substance anticipated 
the third contention on tlis point pressed 
upon us on behalf of*the accused. In a 
case to wh ch we haveieferted above, Banu 
Singh’ v. Emperor (3), the learned 
Judges held that “a Local Government 


(3) 16 B. 661; 8 Ind. Dec, (x. 8.) 919, 
(6) 2 A.260; 4 Id. Jur. 250; I Ind. Dec, (X. $j 


7*7. 
(7) 57 Ind Cas. 167) 1 L.102z; 1 Li In J. 1821 
az Cr. a J, 5991 89 P. Le. Re 1920; — 
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in India has no power totendera condi- 
tional pardon to an accomplice for the 
pürpose of his being examincd esa com- 
petent w'tness against others accused with 
him.” If this pronouncement only means 
that the Legislature in Ind'a has provided 
no method, outside the scope of section 
337 ox section 495 of the Criminal Pro- 
cedure Code, by which a Local Government 
can provide an accomplice witness with 
a judicial order whieh he can subsequent- 
ly plead in bir of h's own prosecution, 
shoild such presecution be instituted, it 
is undoubtedly correct. It seems to us 
obvieus at the same time that a discre- 
tion to refrain from instituting a pro- 
secution in any particular case is inherent 
inany authority to which the law has 
-entrusted the power to institute a pro- 
secuttion. Nor cin any iaw prevent a 
person or body of parsons exercisins, such 
authority from determining beforehand 
how that d'scretion shall be exercised upon 
the happening of a certain contipgent 
event. If such determination is com- 
mitiicated beforehand to any person or 
body of persous, whom it may concern, 
we can find no provision in the Indian 
Statute Liaw which lays down that the 
competence of such person or persons to 
testify as witnesses in a Criminal Court 
about any matter referred to in euch 
communicition is thereby effected. As 
regards the point actually decided in Banu 
Singh v. Emperor (3) we are not 
coucetned to say whether or not we should 
have passed the same order upon the facts 
then before the Calcutta High Court: 
they are sufficiently distinguishable from 
.the facts of the, present case. We are 
brouzht back to the cgnclusion which we 
ha ve already indicated. "The Government 
of the Central Pravinces could undoubted- 
ly have elected to follow a different pro- 
cedure. They might have instituted a 
prosecution against Bhigirath and Mangal 
Chand ani have withdrawn the same under 
section 494 of the Code of Criminal Pro- 
cedure. If this had been done before 
framing a charge, the resultng judicial 
orler would have b:en one of discharge; 
if it could coaceivably have been done 
after a charge hid been framed, an order 
of acquittal would have followed, plead- 
able undez the provisions of section 403 
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of the Criminal Procedure Code in bat 
of any subsequent prosecution, The ques- 
tion whether the testimony of Bhagirath 
and Mangal Chand would herve been 
entitled to more credit if ihey had given 
their evidence after such order of discharge 
or acquittal in their favour is one which, 
as we have already said, hes nothine to 
do with that of their competence to 
testiiy. Inappraising their evidence we 
bear in mind that it was given in teliance 
upon a promise made on behalf of the 
Local Government that no prosecution 
wou'd be instituted against them in respect 
of the offence to the commission of which 
they testified. 

The admissibility of certain documentary 
evidence produced by Bhagirath end 
Mangal Chand was challenged in the 
memorandum of appeal to the Sessions 
Court upon certain gtovnds independent 
of the general question of the competence 
of these witnesses to testifyat all. Little 
was said in argument before us in support 
cf these contentions, but it is well that 
we should deal with them, We are 
satisfied ikat the account-books of the 
firm of which Bhagirath is a member, 
and those of the firn of which Mangal 
Chand is a servant. which were produced 
in corroboration of their testimony ore 
bosks properly kept in the regular course 
of business; the relevant entriés in the 
same are admissible in evidence for the 
purpose for which they have used, 

Two documents— Exhibits P-1II and P-- 
V —were put in ev dence in connection with 
Bhagirath's deposition in order to corrobo- 
tate his assertion that he bad used twelye 
currency notes of one hundred rupeeseach, 
bearing specified numbers, in ofder to make 
up the amount ot the bribe paid by him, 
It was certainly open to the prosecution to 
lead evidence to prove that Bhagirath bad 
made out a list of these twelve notes, 
specifying the said notes in detail, and had 
communicated that list to other persons at 
a time when he could not possibly know 
that those particular notes had been found 
in the possession of Har Prasad Bhargava 
on the night between the roth and goth 
September 1921. If Bhagirath is a com- 
petent witness at all, he was undoubt- 
edly entitled to produce the memogandum 
in the book Exhibit P-V and to depose 


980 
XMPEROR Y. HAR PRASAD. 
that it was in existence twenty-iwo days 
before the 26th of October 1921, on 
Which date it was fot ihe first time 
ascertained what were the numbers of 
the notes recovered from Mr. Har Prasad 
Bhargava on the night between Igth and 

2 oth of September, 

We cannot conclude this judgment, long 
as it already is, without expressing our 
high approvai of the promptitude with 
which the Local Government acted and 
the cotttse they took. Cases of the ac- 
eeptance of bribes, whether by Judicial or 
Exeetttive Officers, are invariably most 
dificult of detection and in proper cases 
an undertaking not to prosecute the offerer 
of a bribe is, in our opinion, a most salu- 
tary procedure. 

On tbe other hand a Judge approached 
by an intending bribe giver is by no 
means ttoprotected. He can always take 
appropriate steps to secure evidenee by 
which proceedings under the Criminal 
Law can be instituted against the offender. 
He can, for instance, stipulate that the 
money is to be paid difect to him at a 
certain time and ceftain place and he 
cau Without difficulty arrange for the 
whole transaction to be beard and in 
part witnessed by concealed third persons 
who will interveneat the proper moment. 
A "trap" of this kindis perfectly justifi- 
able and is in Indian bungalows especi- 
ally easy te sr1ange. The Acting Judicial 
Commissionet is to be congratulated upon 
the steps which he took; while Mr. 
Lachmi Narain's conduct is deserving of 
the highest commendation. He had to 
uudertake a most painful task in respect of 
a man with ‘whom he had been on friendly 
terms for some four or five years, and 
we have no doubt thot, he and Mr. James 
‘and Mr. Neilson did, as it is said they 
‘did, their duty most sympathetically. We 
have already described Mr. Damle as a 
gentleman of unimpeachable honour and 
integrity, and in this case he showed a 
high ‘standatd of professional honour, 
Far from ‘anybody in the case having put 
forward false, cOncocted or fabricated 
evidence or having engaged in any con- 
spiracy against Har Prasad Bhargava, the 
whole record shows that the contrary is 
thecdee. The conviction of Har Prasad 
Bháigava ‘by: Khan Bakadur Jacob: was 
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right beyond any possibility of doubt and 
his judgment is a most admirable sum- 
mary of the facts, while bis arguments 
lead irresistibly to the conclusion of guilt, 
We set aside the order of acquittal and 
under section 423 (x) (4) of the Code of 
Criminal Procedute we find Har Prasad 
Bhargava guilty of the offence with which 
he was charged and pass upon bim the 
same sentence which was passed by Khan 
Bahadur Jacob on the 4th of January 
1922, namely, 2i years’ rigorous im- 
prisonment and a tine of fifteen thousard 
rupees. We also confirm the order re- 
gerding the disposal of the notes end 
the exhibits in the case. This order will 
be certified to the Covrt of Session at 
Akola, in order that Har Prasad Bhargava 
may be required to surrender to his bail 
and the sentence be carried out according 
to law. 

Mr. Dillon bas made an appeal to us to 
pass a lighter sentence and has pointed 
out that the sentence passed upon Har 
Prasad Bhargava is, as he describes, a 
crushing sentence. There is nodoubt that 
we have power to lessen the period of 
imprisonmemt, We have power to reduce 
the fine or sweep it away. But in our 
opinion the sentence was a proper sentence, . 
and Judicial Officers throughout India 
must understand that, if they are con- 
victed of taking btibes from people, who 
are bound to bring their cases for decision 
before them, they must be punished in 


the most stero and exemplary manner, 


We are, therefore, unable to accede 


to the request of Mr. Dillon, because ws 


are of opinion 
this case is the 
ment, 


that the punishment in 
tight and proper punish- 


Appeal dismissed. 
X. 5. D. ° 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL NO, 172 OF 1923. 
April 30, 1923. 

Proseni -—Mr, Justice Campbell. 
RAM GOPAL—CONVICT—APPELLANT 
VETSES 


EMPEROR—RESPONDENT, 

Penal Code (Act X LV of 1860), s. 328—Posson- 
ing—Circumstantial evidence—Prosecution, duty of. 

Ina case of poisoning, where the only evidence 
against the accused is circumstantial, itis the duty 
of the prosecution to eliminate all reasonable 
possibility that the poison was administered othe t- 
vrise than by the appellant. 


Appealfrom an order of the First Class 
Magistrate, Rohtak, deted the 12th Janu- 
ary 1923. 


Mr. ShamairChand, for the Appellant. 
Mr. Mohammad Rafi, forthe Respondent. 


JUDGMENT.—On the night of the 11th 
September 1922, at about 11-30 P. M, one 
Bhagwana was found by the Police on 
duty wandering aboutin a peculiar condi- 
tion at the Jahazgarh fair in the Rohtak 
Distriet. Hewas taken first to the fair 
dispensary, where he was examined curso- 
riy by the Sub-Assistent Surgeor-in- 
charge, and thence tothe Thana where he 
spent the night. At6 A.M.he!s recorded 
as having made a statementto the Police 
and then to have pointed out the place 
where he and his companions had been 
camped, At this place were found Chhajju 
and Chunna two persons who had accom- 
panied Bhagwane from his village in the 
Bijnout eDistrct, and Ram Gopal the 
present appellant, who was said to have 
attached himself tothe party st Delhi on 
the way to the fair The Police were 
informed that, of two neolís or money bags 
placed beneath the bedding on which 
Bhagwana had been seensitting when his 
companions went to sleep the night before, 
one containing Rs. 199 was missing. 

The whole party was taken to the Thana. 
They were searched and Rs. 209 were 
found on Ram Gopal, appellant. Bhag wana 
was sent back to the dispensary and 
exhibited symptoms of dahtura poison" 
inc, On the 13th September the Sub- 
Assistant "Surgeon gave him a purgative 
and the resultant stools were sent to the 
chemical examiner who  subsegently 
certified them to contain dhatura. Some 
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laddus and mathris (sweetmeats and 
biscuits) which had been found on the 
person of the appellant were also sent and 
are reported to have shown no traces of 
dhatura, Chunne and Chhajju were exa- 
mined by the Sub-Assistant Surgeon cn 
13th September and appeared to him to 
have nothing wrong with them. 

The upshot was that Ram Gopal was 
sent up for trial and has been convicted of 
ou Offepce under section 328, Indian Penal 
Code, and sentenced to five years” rigorous 
imprisonment. The Magistrate has held 
that he administered dhaihura poison to 
Bhagwapa with intent to commit theft, 
acting npon the following evidence by 
Bhagwana, Chunna and Chhajju which he 
has believed. 

These three persons encountered the 
appellapt at Delhi Railway Station and 
he asked to be allowed to travel with 
them to Jahazgarh fair, giving what have 
transpited to be his correct name and 
description, 

The party arrived at Jhajjar the same 
night and there the appellant gave each of 
the others some /addus and mathris ard 
later or presented them each witha betel 
leaf which he was seen by Chhajju to get 
from a shop in the Bazar, The contents 
tasted bitterand Bhegwana, Chunne and 
Chhajju did not finish them, but ete some. 
Then evety one went to bed. Next morr- 
ing Bhagwana, Chhajju and Chunna all 
felt intoxicated and performed the journey 
to the tair on foot with difficulty. "When 
they got there Chhajju had an appetite 
and went to get a meal, Bhagwana and 
Chunna had none, and remained at the 
place where the party had decided *io 
camp, but later they accepted from the 
appellant and ate five more laddus each, 
Chhajju and Chunna went to sleep leaving 
Bhagwana sitting on his bedding under 
which the two neolis had been placed. : 
Bhagwana remembered so sitting down 
but afterwards his recollection was blank 
until he found himself with the Polce. 

The Magistrate bas come to the conclu- 
sion that there is no doubt that dhatura 
was administered not only to Bbas, wara 
but to Chhajju and Chunna, but there is no 
independent corfoborstion that the two 
latter were poisored. In his first state- 
ment recorded by the Folice Bhagwana 
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said that Ram Gopal had also experienced 
symptoms of poisioning, and he explains 
this away now by saying that he was not 
himself when: he made the statement. 

There is no direct evidence to connect 
the appellent withthe poisoning of Bhag- 
wana, and, although there is room for 
considere ble suspicion, I do not think that 
the circumstantial evidence is sufficient 
to justify the conviction. The suggestion 
of the prosecution is that the poison must 
have been contained in the laddas and 
mathris or the betel given by the appellant 
to Bhegwana and the others at Jhajjar, 
Now in order to poison laddusand mathris 
it would probably be necessary to mix the 
stuff in the cooking. If Ram Gopaj 
had started out with poisoned food in 
order t) commit theft or other offence 
it was a little strange that he should 
give his tight name when he joined 
his intended victims, As for the betel 
leaves it is conceded by the learned Counsel 
for the Crown that some preparations 
of “pan”? are bitter, and Chhajju says 
^hat he and the appellant came back 
from the betel seller's shop together. It is 
not impossible that the appellant may 
have inserted datura without Chhajju 
seeing, but on the other haud no dhatura 
was discovered in the appellant’s possession 
or deteeted in the laddus and mathis 
which were taken from him on search. If 
he did steal the missing ncoli itis difficult 
to see why bè should remain with Chhajju 
and Chunna and not make his escape before 
the theft was discovered. The fact that 
money wasfotind on him proves nothing, 
even if his own story, which has not been 
disproved, that he came to the fairto buy 
cattles befalse, He certainly denied in the 
Trial Court that he had been a member of 
Bhagwana's party and represented himself 
ag a casual stranger sleeping close by at 
the fair ground. This line of defence is 
now abandoned and it is admitted that he 
did travel with Bhagwana, etc, from Delhi, 
Still he cannot be convicted merely be- 
cause o the inconsistency. 


The difficulty which the prosecution had 
to get over was the elimination of all 
reasonable possiblity that the dhgtura was 
administered otherwise thanby the appel- 
lant, ® 
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Bhagwans and his two companions are 
said to have eaten ncthirg at Jhajjar ex- 
cept jood which the; brought with them 
and theth/ngs given to them by the arrel- 
lant. The dhalura may have been in 
their own food. It was notincumbert on 
theappellant to show that it was nof, 
This, no doubt, was unlikely but it was also 
unlikely that the appellant should have be- 
haved as he did it he had gone to the 
trouble of poisoning Bhagwana, Chhejju 
and Chunna in order 10 steal their money. 
Bhagwana's statement to the Police that 
the appellant had felt the effects of poi- 
soning cannot be ignored. It was not 
likely to have been deliberately false, nor 
was it likely that the appellant should ha ve 
poisoned himself deliberately. He might 
have feigned the symptoms, as the Magis- 
trate surmises, btt so may Chhajju and 
Chunna. 

I do not consider that this mysterious 
occurence has been so elucidated as to 
fasten responsiblity upon the appellant 
beyond resasonable doubt, and he has 
produced evidence that he is a shop- 
keeper of respectable antecedents, living 
at Nurappur in the Muzeffarnagar 
District. 

I aceept the appeal set aside the con- 
viction and sentence and acquit the appel- 
lant who will be released. 

Appeal allowed, 

Z. K. 


e 
LOWER BURMA CHIEF COURT, 
CRIMINAL, REVISION No. 304B OF 1922, 
May 197 1922. 
Present :-—Mr. Justice Macgregor. 
EMPEROR-PzosECUTOR 
yersus 
NGA TRET SHE— OPPOSITE Party, 
Criminal Procedtve Code (Act V of 1898), 
S$, 215, 423, 439—Commtin ent made’ under s. 423, 
whethey can be quashed— Revision. 
Section 215 of the Criminal Pro@edure Code 
has no application to an order of commitment 
passed by a Sessions Judge under section . 423 
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of the Code, in dealing with the appeal of an 


accused p.Tson. . 

Such an order of commitment can, however, 
be dealt with by the High Court in the exercise 
of its power. of reyi ion. 

In ihe matter of Kalagwa Bapiah, 27 M. 54; 
2 Weir 227,578 and Pirthi Chand Lal wv. Sam- 
patia, 7 C. W. N. 327, relied on, i 

Rateren-e made wider section 438, 

Crim'nal Procedure Code, by the Sessions 


Judse, Ha thewaddy, to qrash the com-. 


mitment of Maung Thet She for trial 
before him on a charge under section 372, 
Indi'n Pen»l Code. 

JUDGMENT,—This isa Reference made 
by the Sessions Judge of Hanthawaddy 
to qnash the commi.me.t of Maung That 
She for tral before him on a charge 
under section 372, Indion Penal Code. 
The commitment was made by the Special 
Powers Magistrate of Insein, on the 
direction of the Sessions Judge’s pre- 
decessor in his order in Maung Thet She’s 
Appeal (No. 46 of 1922) against his con- 
viction under section 372 by the same 
Magistrate. 

As the commitment was not made under 
any of the sections mentioned in section 
215 of the Code of Criminal Procedure 
but was made by direction of the Sessions 
Judge acting, under section 423 of that 
Code, it appeafs to me that the queston 
of quashing the commitment does not 
arise, but that the Sessions Judge’s order 
for commitment can be dealt with by 
this Court in the exercise of its powers 
of revision: see e.g. I9" the matter of 
Kalagava Bapiah (1) and Pirihi Chand 
Lal v. SaMmpatta (2). 


NoTE.—The test of the judgment is not material 
for the purposes of thts Report.—(Ed.] 
* 
tae Ky 
e) ay M. 54; 2 Weit 227, 578, 
(2) 7 €. W. N. 327. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No, 353 OF 3923, 
May 15, 19:3. 

Present:—-Mr. Justice Broadway 
and Mr. Justice Fforde. 
MALLA—Convict —APPELLANT 
VERSUS 
EMPEROR—OPPOSITE PARTY. 

Penal Code (Act X L V of 1860), s. 300, Excep. T 
—Derwh ofwife caused by husband—Sirangulation 
—Grave and sudden provocation Benefit of doubt. 

Accused who was living on very good terms 
with his wite killed her suddenly one night by 
twisting her own hair round her throat. There 
was no prem: dia:ion and no preparation: 

Held,ihatin the abs. nce of any evid: nee the 
acoused was entitled to th, ben: fit of the Coubt as 
to wh: ther some sudcen and grave prov oa. ion 
did not arise which temporarily deprived him of 
sell-control. fp. 984, cul. r.] 


Criminal appeal from an order of the 
Sessions Judge, Sialkot, dated the 26th 
February 1923. 

Mr, Gullu Ram, for the Appellant. 

Mr. C H, Carden Noad, for ihe Crown. 


JUDGMENT.—The appellant has heen 
convicted by the Sessions Judge under 
section 302, Indian Penal Code, of the 
murder of his wife MuSammat Amar 
Kaur onthe night of the roth/r1th April 
1918. The evidence is very fully set out 
in the judgment of the learned Sessions 
Judge andit is quite unnecessary tq repeat 
those facts. . 

Having examined the entire evidenceon 
therecord we have no doubt at all that 
the appellant did murder his wife by 
strangulation. The only matter which re- 
mains for Consideration isthe question of 
sentence. The appellant and the deceased 
admittedly lived on the best of terms, It, 
appears that shortly prior tothe commis- 
sion of the crime in question the appel- 
lant had been anxious that his wife should 
leave tye place where they were living 
and return to their old home, but beyond 
this thereis no evidence that they had any 
differencesof opinion. It is suggested by 
the prosecution thatthe appellant suspect- 
ed his wifeof having an intrigue with 
one Lodha andalthough there is no ectual 
e idence in support of this suggestion it 
is qı te possible that thea pvellant’s desire 
that he and his wife should leave the place 
arose from some suspicion that this in- 
trigue in fact existed. It is cleaw that 
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the crite wasnot a premeditated one as 
the accused did not bring any weapon for 
the purpose of killing the woman, and it 
ig quite clearthat he must have acted on 
sudden impulse as death took place by 
strangulation effected by twisting her 
hair round her throat. Some sudden pro- 
voeation must have arisen.to impel the 
appellant to dothis deed,andin the eb- 
senceof any evidence on this point we 
feel that the appellant is entitled to the 
benefit of the doubt as to whether sudden 
and grave provocation did not arise 
which temporarily deprived him of self- 
control. 

Under the circumsta nces we feel that the 
death senteice should not Le inflicted and 
weaccoruingly reduce the sentence to one 
of transportation for life. To this extent 
the appeal is accepted. 

Appeal parily allowed, 

Z K, 


LAHORE HIGH COURT. 
GRIMINAL REVISION NO. 1442 OF 1922. 
Š April 30, 1923. 
Present — Mr. Justice Lumsden. 
DÀRYA SINGH AND OTHERS— 
e APPLICANTS 
vVeyYSus 
EMPEROR-—O»rPOsiTE PARTY, 
Criminal Procedure Code ( Act V of 1898), $s. 337, 
494— Tender of bardon— Discharge, order of, absence 
ef — Evidence, whether admissitle—Eyidence Act (I 
*of 1872), s. 133— Afprover, whether can corroborate 
ap prover —Penal Code (Act XLV of I 860), s. 401 
— Associating for habitually committing | theft — 


Ingredients of offence. 
A pardon was tendered to an aocused person 


by the Local Government, who was examined ag’ 


an approver but no formal order of discharge was 

passed in respect ofhim. Onthe other hand his 

name did not appear among those of the accused 

actually challaned, and it was expressly stated in 

' the challan that no proceedings were being taken 
against him : 

Haid, that as the Magistrate was not exercising 

_ jurisdiction over him, he did notoome within the 
definition of an accused person and was, therefore, 
a competent witness in the case. [p. 985, cols. 
1&2] - 

Dein One v. Mona Puna, 16 B. 661; 8 Ind. 
Dec. iw. s.) 919, hoja Singh v. Queeen- Empress, 
23 C. 493; 12 Ind, Dec. (N. s.) 328, Sardar Khan v. 

s 
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Emperor, 21 P, R, 1904. Cr; 135 P; L, R. 
sai J. oO relied on. las kk yii 
ahanaw v. Emperor, 57 Ind.Cas, 167; x L.L I 
182: 1 L. 102; 21 Cr. L, T. so: A 20. 
distinguish d L d 593; 89 P L. R, 1920, 
ere is nothing in section 133 of the Ev: 
Act to suggest that the statement Of one oe 
cannot be regarded as corroborating that made by 
another approwr. If, howe ver, it can be shown that 
the approvss had aimple opportunity of corsult- 
ation, ihc corroborative value of thir eviderce 
would be greatly diminished. [p. 985, col, 2.] 

In order to establish a case under section 401 of 
the Penal Code, itis not neocssary to prove that 
each individual member of tke gang has habitual! 
committed theit or any particular act of thei 
Once it is prov. d that a gang was formed for the 
purpose of habitually committing theft, all persons 
who thereattcrjoin the gang in committing one 
more theft come within ike purview of Bec- 
tion 401 of the Penal Code. [p. 9&6, col, X.] ù 

Beja v. Emperor, 26 Ind. Cas. 623; 13 p, R 
1914 Crt 16 Cr. L. Ji 33; 223 P, Y. R. Igi A 
63 P. W.R. 1912 Cr, followeg. 5 

Bhabuti v. Emp: ror, 63 Ind. Cas 
J. 725; 20 Cr, L. J. 663; 3 U. P, L 
referred to. 


455; I9 A. I; 
» R. (A) 170, 


Criminal Tevision against an order of the 
Sessions Judge, Ferozepore, 


REPORT.— Out of 21 personstried under 
section 401, Indian Penal Code, eleven 
have been convicted by the "section 30" 
Magistrate, The evidence shewed ttat 
the gang, to which the convicts belonged 
had committed numerous thefts and téh: 
beries in the Muktsar Tahsil and tke sur- 
rounding country side, and had terrotiged 
the neighbourbood for some time. The 
Police alter an'elaborate investigation, pro- 
secuted the 21 persons, two other being 
abscondets, The facts are Ziveh in greater 
detail in my appellate judgment of to- 
day's date on Criminal Appeals Nos. 302 
303, 304, 313, 327, 328, 329, 330 and 331 
of 1922. The appeljants were conVicted on 
18th August 2922. The fines have not 
been paid. 

GROUNDS.—In view of the numerous 
crimes in which the gang took partt and 
the enormous amownt of crime in the 
Ferozepore District, I consider that the 
sentences passed by the Magistrate are 
most inadequate. When the Magistrate 
was satisfied that the eleven persons 
mentioned were members of a gang of 
this kind, he should have’ passed the 
maximum sentence on each convict. ‘The 
Special Public Prosecutor, w Oargued the 
case in the Appellate Court, referred to 
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Ghulam Mustafa v. Emperor (1). That was 
a case under section 400, Indian Penal 
Code, but the principle would apply toa 
case under section 4or, Indian Penal Code. 
I recommend that the sentences should 
be enhanced to the maximum permitted 
by the Code. . 

. Mr. Des Raj Sawhney (Publ'c Prosecutor), 
for the Crown. 

Messrs. Saunders, Brij Lal, G. S. 
Salarhiya, Badri Das end Hukumat Rat, 
for the Respondents, 

ORDER.—This order disposes also of 
the connected applications Nos. 1631, 1706 
and 1733 of 1922 and Nos. 92, 93, 94, 95 
and 137 of 1923, These applications all 
arise in respect of a cese under section 
401, Indian Penal Code; of the 23 persons 
who were challaned in that case, two evaded 
arrest and of the remainder II were Con- 
victed by the Trial Court and sentenced to 
varyinz periods of imprisonment and also 
to fine. Appeals were preferred to the 
Sessions Judge but without success, the 
learned Judge Indeed holding that on the 
evidenc? on the record, several of the 
accused who had been acquitted or dis- 
charged, had been fortunate. It was alss 
considered that the sentences imposed on 
the persons convicted were oveflenient and 
a reference was madetothis Court with 
a recommendation that these sentences 
should be enhanced. Per contra 9 out of 
the irconviets have submitted applications 
for revision. 

It will be convenient to dispose of the 
latter frst. Several objections of a legal 
‘or guast-legal character have been urged 
by the various Counsel representing the 
convicts. The principal witnesses for the 
prosecution ere*two approvers to whom a 
promise of pardon was made by the Local 
Government, the case not beingone to 
which the provisions of section 337, 
Criminal Procedure Code, could be applied; 
not unnaturally éhe evidence of ihese ap- 
provers has formed the main point of 
attack, In the first place it is contended 
that as these approvers had not been form- 
ally discharged they still retained their 
status of accused persons and could not, 
therefore,'be examined on oath urder the 
provisions of section 342, Criminai Pro- 


_ (r) to Ind, Cas, 833; 68 P, I. R. 19113145. P. W, 
R, 1911 Cz; 1a Cr; L, J, 260, 
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cedure Code. In this connection reliance 
is placed on a judgment of this” Court 
published as Mahandu v. Emperor (2). In 
my opinion, however, that authority is 
easily distinguishable. It is true that no 
formal order of discharge was passed in 
respect of the two approvers but their 


‘names do not appear among those of the 


accused actually chajlaned. On the con- 
trary it is expressly stated in the challan 
that no proceedings ate being taken against 
them. In these circumstances they clearly 
do not come withinthe definition of accus- 
ed persons seeing that the Magistrate was 
not exercising jurisdiction over them [vide 
Queen-Empress v, Mona Puna (3)and Jhoja 
Singh v. Queen-Empress (4). I hold, there- 
fore, thet the evidence of these witnesses 
is not inadmissible and in this finding I 
am supported by a ruling of this Court: 
Sardar Khan v, Emperor (5). 

Another line of attack is that the state- 
ments of these witnesses cannot be taken 
ag corroborative of eacn other and that 
consequently there is no sufficient indepcn- 
dent evidence on which to base con-. 
victions, There is, however, nothing in 
section 133 of the Evidence Act to suggest 
that the statement of one approver cannot 
be regarded as corroboreting that made by 
another approver, No doubt if it could be 
shown that the approvers had ample 
opportunity of consultation, this corobc- 
tative value would be greatly diminished, 
but in the present cese the Sessions Judge 
has definitely found that there was nothing 
to suggest collakeration, There is conse- 
quently no recsun why the two statements 
should not be given due weight for 
corroborative purposes. The statements 
ate very detailed and correspond ° so 
accurately that it is note possible to 
believe that they are based on mere 
imagination however well drilled. And 
aitHough much of the story told cannot be 
supported by direct testimony, there is on 
the recotd a vast volume of evidence 
which cannot be ignored and which clearly 
proves that many of the details given are 


(a) 57 Ind. Cas; 167; 1 I, 1, J. 182; I Le 102; 21 
Cr. L. J. 599; 89 P. L. R. i ^ 

(3) 16 B. 661; 8 Ind. Dec, (xw 8.) 919. 

ia 23 C, 493; 12 Ind, Dec, (N, s.) 328, 

5)2: P. R, 1904 Cr. 135 P: I, R. 1904; I Cr, J, 
j * 1066, 2 
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correct. I am in entire agreement with 
the lowerCourts that no sufficient reasons 
exist for rejecting or even suspecting the 
evidence of the two approvers, 

The arguirent that it has not been 
proved that any gang existed is quite 
untenable. Both the lower Courts have 
believed the evidence on this point and 
there are no grounds for differing in the 
finding of fact. It is, however, urged 
that even if a gang did exist, thereis no 
sufficient proof that the various applicants 
‘belonged’ to it and in support of this 
" contention reliance is placed on Bhabstit 
v, Emperor (6), and various passages in 
Qour's Penal Law of India, 

The principles governing such cases 
are  lücidly explained in Beja v. 
Emperor (7). It is not necesarry acord- 
ing to that authority to prove that each 
individual member of the gang has habi- 
tually committed theft or any particular 
act of theft. Once it has been 
proved that a gang was formed for 
the purpose of habitually committing 
theft, all persons who thereafter join the 
gang in commitiing one or more thefts 
come within the purview of section 401, 
Indian Penal Code. It is clear in the 
present case that ell the applicants were 
members of the gang and the plea of mere 
casual association canrot be entertained 
even in tie case of Harbans Singh. 

Various other arguments of less import- 
ance have been advanced by Counsel but 
none of them have any teal force and I 
can see no reason to suppose that any of 
the applicants have been wrongly con- 
victed, Both the lower Courts have 
gone .fully into each individual case 
anti I am not prepared to admit that in 

respect of any of the applicants is the 
conviction unjustified. Itfollows that all 
the applications preferred by the convicts 
aré dismissed. vu 

There remains the question of the 
recommendation by the learned Sessions 
Judze that the sentences should be 
enhanced. Reliance is placed on Ghulam 
Mustafa v. Emperor (1i) and it is pointed 
out that the gang terrorised the inhabi- 


w (6) 63 Ind. Cas. 455, 19 A. L. J. 7251.20 Cr. L, J. 
663; 3 U P. L. R. (A) 170. 
7) 26 Ind. Cas, 625; 15 P.R. 1914 Cr; r16Cr, 


Yel, 35233 Pa Le RH 1915; 603 P, W. R. 1913 Cr. 
e 
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tants of the Muktsar Tahsi and was only 
brought to book throuch grat exertions 
on the part of the Superintendent of 
Police, The catalogue of crimes is a 
lengthy one. There isno doubt that the 
convicts have been lenient!y treated and 
tbat in the case of the two leaders 
especially the sentences rassed are inade- 
quate, Darya Singh was the organiser 
of the gang and Partap Singk the leader of 
the expeditions. In sucha case the maxi. 
mum sentence should have been imposed, 
and accepting the application for enhance- 
ment in the case of these two convicts, I 
enhance their terms of imprisonment to 
Seven yeats. Several ot the other convicts 
might well have received severer sentences, 
but I do not consider it necessary to take 
any action in respect of them, and dismiss 
the application so far as they are con- 
cerned, 


Z.K. Sentence enhanced. 


CALCUTTA HIGH COURT. 
“ CIVIL REFERENCE No. 3 oF 1022, 
June I, 1922. 

Present:—J ustice Sir Asutosh Mookerjee, 
KT. and Mr. Justice Chotzner. 
EMPEROR— PROSECUTOR 
VETSUS 
BIMALANANDA DAS GUPTA, 4. 
PLE^DER. 

Legal Practitioners Act (X Vi II of 18:9), s. 14 
— Legal fractitionsr taking employment without 
permission of High Couri—Coniemps of adminis 
tration of justice-——Miscqnduct. 

A legal practitioncr who accepts employment 
as a Piofessor in a College without ihe permis. 
sion of the High Cout, contravenes the rules 
framed by the High Court to regulate the con- 
duct of legal practitioncrs and tenders himself 
liable to the disciplinary jurisdiction of the Court, 


It is misconduct on the part of a legal prac- 
titioner to publicly declare ibat he «¿ws no 
allegiance to British Corsts and has no faith in 
Britih Jusiice. That a legal practition r shoud 
publi.ly seek to bring into contimpt tle adm. nis. 
tration of justice with whith he i$ intimately 
connected, cannot be tolerated. 

Emperor v. Tarint Mohan Bafari, & Ind. Cas. 
2091 35 C. In J. 4031 26 C. W. N. 580; (1923) A. I 


* ? 
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R (C.) 212, Emperor v. Rajani Kanta, 71 Ind. Cas. 

81:35 C. In J. 356; 26 Co: W..N..539; 49 C. 732; 


(£922) A.-L R. (C.) 515; 24 Cr. L. J. 33, referred 
to. 


Civil references ‘made by the District’ 


Judge, Dacca. 

Babus Dwarka Nath Chuckerbutty and 
Surendra Nath Guha, in support of the 
Reference. 


JUDGMENT.— This is a Reference under 
section 14 of the Tegal Practitioners Act 
in the mitter of Babu Bimafananda Das 
Gupta, a Pleader at Dacca, The District 
Judge has formulated three charges against 
him, It is not necessary for our present 
purpose to refer to more than two of 
them. 

‘The first charge is that he had engaged 
himself as a Professor of Economics in 
the Dacca National College without 
the permission of the High Court, The 
third charge is that when he was tried 
for an offence under section 188, Indian 
Penal Code, he stated to the Court that 
he had no faith in the justice administered 
by British Courts, 

As regards the first charge, the Pleader 
sought to justify his conduct in the Court 
below by maintaining that his present oc- 
capation was in no way inferior, if not 
far superior, to the legal profession, and 
that he could not consequently be deem- 
ed to have violated the spirit of the 
law in the slightest degree. One of the 
Tules framed by this Court to regulate 
the conduct of legal practitioners is 1n 
these terms; “Any person, who having beer 
admitted as a Pleader, shall accept any 
appointment under Government or enter 
into any trade or other business shali 
give notice thereof to the High Court who 
mzy thereupon suspendesuch Pleader from 
practice or pass such orders as the said 
Court may think fit.” It cannot be dis- 
puted that the Pleader has contravened 
the provisons of this rule and has 
rendered. himself liable to disciplinary 
action.. . 

As regards the third charge, it has been 
established that he proclaimed before the 
Criminal Court where he was tried that 
he. owed no allegiance to . British Courts 
and had ‘no faith in British Ju stice. We 
agree with®the District Judge that the 
Pleader has deliberately disregarded the 
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obligations that rest upon him «as a 
member of the legal profession and . is 


wholly unfit to practice in any Court. It 
Catnot be tolerated that a Pleader should 
thus publicly szek to bring into contempt 
the administration of justice with which 
he is presumably intimately connected. 
This view was emphasised by this Court 
in Emperor v. Tarini Mohan Barari (x) 
and Emperor v, Rajani Kanta (2). We 
are consequently of opinion that the 
Pleader has rendered himself liable to 
disciplinary action in respect of the 
third charge. 

The result is that the Reference is ma de 
absolute and the certificate issued to the 
Pleader cancelled. If the faith of the 
Pleader in British Justice should ever be 
restored and if he should then apply for 
renewal of his certificate, the Court will 
dea] with the matter on such materials 
as maybe made available. 

Reference made absolute. 


Ze K. d 

11) 69 Ind. Cas. 209; 35 C. L. J. 403: 26 C. W, 
N: 580; (1923) A. I. R. (C.) 212. 

(2) 71 Ind. Cas. 81; 35 C. L. J. 356; 26C. W 
i eg C. 732; (1922) A. I, R, (C.) 5155 24 Cri 

. J. 83- 


LAHORE BIGH COURT. 
CRIMINAL REVISION PETIliON NO, 247 
OF 1923. i 
April 21, 1923. , 
Preseni:— Mr, Justice Zafar Ali. 
MABENDAR NATH—Accussp— 


e PETITIONER 
versus 
MIT,KHI RAM--COMPLAINANT— 
RESPONDENT. 


Criminal Procedure Code (Act V of 1898), 
ss. 259, 437— Absence of complainant—Discharge 
of accused — Furlher enquiry, order divecting— Notice. ` 
io accused, whethey necessary. 

Accused was discharged under section 259 01 the 
CriminalProcedure Code owingtothe absence o 


- complainant, The District Magistrate set agide 


theorder of discharge under seotion 437 tof the 
Code without giving notice tothe accused e 
e 
+ 


988 
KASHI PKAMANIK UV, DAMU PRAMANIK. 


Held, that the accused should have been given 
an opportunity to show why the order should not 
be Set aside. 

Criminal revision against an order of the 
District Magistrate, Hoshiarpur, dated 
the25th November 1922. 

Mr. M. L. Puri, for the Petitioner. 

Mr. Abdul Aziz, for the Respondent. 

JUDGMENT. —Tbisisa petition in re- 
vision seeking cancellation of an order 
mide by the District Magistrate of Hoshtar- 
pur under section 437 of the Criminal 
Procedure Code, whereby he set aside the 
order of a Magistrate subordinate to bim 
discharging the petitioner (accused) and 
directed further enquiry. The proceedings 
against the petitioner had been instituted 
on a complaint under sections 498, 500, etc., 
As the offences were compotndable the 
Magistrate acting under section 259 of 
the Criminal Procedure Code discherged 
the accused because the complainant was 
absent. This order was perfectly legal but 
the District Magistrate was of opinion that 
as the case had been pending for a long 
time and the complainant had already pro- 
duced his evidence, the Magistrate sbould 
not have really discharged the accused 
without waiting for the appearance of the 
complainant. The petitioner's grievance 
is that the District Magistrate passed the 
order without notice to him and so could 
not takeinto consideration, the fact that 
the absence of the complainant was due 
to having come toterms with him and to 
have compounded the offence on receiving 
Rs. 900 from him in the presence of a local 
Pleader. I am of opinion that the District 
Magistrate should take into consideration 
this plea of the accused Fefore passing final 
orders. I, therefore, set aside the order 
already passed by him and direct him to 
give an opportunity to the accused to 
establish his allegation and then to d's- 
pose of the petition of the complaine nt. 

Order set aside. 


2. K, 
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CALCUITA HIGH COURT. 
CRIMINAL, REVISION NO. 850 OF 1621. 
November 18, 1921. 
Present——-Mr, Justice Walmsley and 
Mr. Justice Pearson. 

KASHI PRAMANIK AND OTHERS— 
ACCUSED—PETITIONERS 
VETSUS 


DAMU PRAMANIK—OpposiTr PARTY. 

Criminal Procedure Code (Act V of 1898), 
SSe 223, 342— Penal Code (Ad XLV of 1860), 
s. 143— Examination of accused, absence of—Pro- 
cedure— Unlawful assembly— Charge, contents of— 
Common object, whether must be stated. 

Whereit is found that the provisions of sec- 
tion 342 of the Criminal Procedure Code have not 
been complied with the proper course for the 
Appellate Court to follow isto set aside the con- 
viction and to remit the case to the Trial Court in 
order that the provisions of section 342 may be 
followed and the matter disposed of according to 
law. 

Fernandez v, Emperor, 59 Ind. Cas. 129; 45 B. 
672; 22 Bom. I. R. 2040; 22 Cr. L. J. 17, 
Milrajii Singh v. Emperor, 63 Ind. Cas. 825; 
2 P.L.'T. 520; (1922) Pat. 7; 6 P. L. J. 644; (1922) 
A.I. R. (Pat.) 158; 22 Cr. L. J. 697, relied on. 

When a charge is framed under section 143 or 
the connected Sections of the Fenal Code the cem- 
mon object of the unlawful assembly must be 
stated in the charge. 


Rule against an order of the Deputy 
Magistrate, Rajshahye, deted the 27th 
June 1021. 


Mr. K. N. Chaudhuri (with him Babu 
Probodh Chandra Chatierji), ior the Peti- 
tioners. 

Babu Jotindrz Mohan Chaudhuri (Junior), 
for the Opposite Party. 

JUDGMENT .—This Ruwe was issted on 
two grounds. The first is that" the Trying 
Magistrate did not comply witb the pro- 
visions of section 342 of the Code of 
Criminal Procedure. This pointis, I think, 
established, and following the ruling in 


_Emperoy v. Fernandez (1) and the case in 


the Patna High Cougt in Mitrajit Singh 
v. Emperor (2), the proper course {for us 
to follow is to set aside the conviction 
and sentence of the pétitiomers and remit 
the cafe to the Trial Court in order that 
the provisions of Section 342 of the Code 
may be followed and the matter dispog. 
ed of in accordance with law. 


(1) 59 Ind. Cas. 1291 45 B. 672; 26 Bom. IL, R, 
1040;22 Cr. L. J. 17. . 
(2) 63 Ind. Cas. 825; 2 P. L. T. 526; (1922) Pat, 
7; pate J. 644) (1922) A. I. R. (Pat.) 158; 23 Cr 
. J. 697. 


. 
2 
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The second ground is that the charges 
framed against the accused are defectives. 
This is not a matter on which I 
should be disposed to interefere, f 
there were no other defects in the case. 
But as the case must be remitted on the 
first ground, I think, we should also direct 
that thecharges be amended, The first 
charge under section 143, Indian Penal Code, 
omits to state the common object of tre 
unlawful assembly. The common object 
should always be stated when a charge is 
framed tnder section 143, Indian Penal 
Code, or the connected sections. The 
second charge is under section 379, 
Indian Pena! Code, and the property said 
to have been stclen is described simply 
as Damu's property. Itis represented to 
us that the land on which the paddy 
said to have been cut by the accused was 
grown could have been described with 
much greater precision, That appears to 
be true and I think that as the frst 
charge must be amended, the second 
charge should also be amended by a more 
accurate description being given of the 
land from which the complainant alleges 
the paddy was cut and removed by the 
accused. The amendment of the charges 
will involve the duty of giving the accused 
an opportunity of crossexamining the 
witnesses for the prosecution again. -The 
case is, therefore, remitted to the first 


Court to be disposed of as directed 

above. 

Zc. 3 Case remitted. 
LAHORE HIGH COURT. 


CRIMINAL REVISION No. 1594 OF 10921, 
Match 16, 1922. 

Present *—Mr. Justice Abdul Qadir. 
BANARSI DAS AND ANOTHER—CoNVICTS 
—PETITIONERS 
Versus 
EMPEROR—OPPosits PARTY. 

Pénal Coda (Act XLV of 1860), ss. 426, 447— 
pee ice complainani~m Intention to annoy or 


ust. 

Complainant hai s brick kiln for which he 
got water from the -Railway Station olose by, 
which water used to flow through the. land of 


INDIAN 


CASES. 989 


accused KK. which he hai taken on lease: 
On the termination of the lease K. also started 
& kiln in company with accused B,and took the 
supply of water from the Railway Authorities 
who did not extend the monopoly hitherto 
enjoyed by the complainant. Thereupon the 
present complaint was lodged under sections 
426 and 447, Indian Penal Code, onthe allegation 
that the accused had destroyed the water-course 
through which water used to flow to the com- 
plainant’s kiln : 

Held, that as the Railway were no longer supply- 
ing him with water, the stoppage or the removal of 
the water-course did not injure the complainant 
in any way and no criminal intention to annoy 
the complainant orto harm him having been shown 
it was not a fit case for prosecution on the 
criminal side. [p. 990, col. 1.] 


Criminal revision from an order of the 
Sub-Divisional Magistrate, Ropar, District 
Ambala, dated the 15th October 19021, 

Mr. Shamair Chand, for the Petitioners, 


JUDGMENT.—Two persons named Kapur 
Singh and  Banarsi Das were convict- 
ed of offences under sections 426 and 
447, Indian Penal Code, and each of them 
was sentenced to one month’s simple im- 
prisonment and to a fine of Rs. 25. 
They appealed against that order and their 
imprisonment was reduced to 15 days 
(the period already undergone) but the 
fines were upheld. 

They have now come up in revision 
to this Court and I have heard Mr. 
Shamair Chand on theit behalf. He 
points out that the complainant in this 
case had a lease of Certain land belonging 
to the petitioner Kapur Singh. “The lease 
was for five years and it expired on the 
4th June 940. The complainant had a 
brick kiln tor which he was using some 
water which he got from the Railway 
Station close by and for the use of which 
he held a monopoly till June J920, ‘That 
water used to flow through the land of 
Kapur Singh to the kiln of the com- 
plainant. On the termination of his 
lease, however, Kapur Singh also started 
another kiln in which Banarsi Das joined 
him. The Railway people did not extend 
the monopoly enjoyed by Beni Parshad 
after June 1920 and began to supply 
water to Kapur Singh and Banarsi Das. 
The case of the complainant was that the 
petitioners had destroyed the water-course 
through which water used to flow through 
their land to his kiln and that thereby , 
they had committed offencese under ~ 
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sections 447 and 426, Indian Penal 
Code. 

The contentions on behalf of the peti- 
tioners are:— 

I. That they did not commit any 
criminal trespass "because the land be- 
longed to Kapur Singh and the lease 
of the complainant on it had terminat- 
ed at the time of this occurrence in 
1921; 

2. that they were within their rights 
in doing away with the temporary 
Water-course that the complainant 
had made when he had the tuse of the 
land and to which he was no longer 
entitled ; and 

3. that eve: if the complainant 
had set up a right of easement on the 
land his case under sections 447 and 
426, Indian Penal Code, for mischief 
could not succeed, because the said sec- 
tions had no application where an incor- 
poreal right was concetned. 

This last point need hardly be 
discussed as no right of easement has, 
as a matter of fact, been alleged. The 
. complainant had enjoyed the use of 
the watet-course only as a lessee. More- 
‘over, it is in evidence that the Railway 
‘was no longer supplying him with 
water and, therefore, the stoppage 
of the removal of the water-course 
did not injure him in any way. No 
criminal’ intention toannoy h'm or to 
harm him sis shown by the evidence 
on the record and I think. it is clear 
that this was not a fit case for the 
prosecution of the petitioners on the 
criminal side, whatever may have been 
.£he rights and duties of the parties on 
the civil side with regard to the water- 
course in question. 

I think the petitioners, though they 
have suifered a part of the imptison- 
ment inflicted, deserve to be acquitted, 
and I hereby acquit them, The fines, 
if realised, will be refunded. 

Revision allowed. 


Ka S, D, 
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CALOUTTA HIGH COURT. 
CRIMINAL REVISION No, 044 OF 1922, 
December 22, 1922. 

Present ;—-Mr. Justice C. C. Ghose and 
Mr, Justice Chotzner. 
ABDUL Ma TLAB— PETITIONER 
versus 
NANDA LAL KHAT HI,—OPPOSITE 
PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 


407 (2), 438, 439— A4 bpeal heard by Magtstrate— 


Revision— Reference by Sessions Judge— Procedure. 
Where an appeal from an order of a Second 
or Third. Class Magistrate is heard by a First 
Class Magistrate, an application in revision 
against the order of the Appellate Court ought 
to be made to the Sessions Judge, asking . him 
to make a reference to the High Court and 
Should not be made direct to the High Court, 


Criminal tevision against the order of the 
Honorary Magistrates, Amta, Hooghly 
District, dated the 29th Jure 1922. 

Messrs. K. Ahmad and Debi Prosad 
Duit, forthe Petitioner. 

Babu Birbhusan Duti, for the Opposite 
Party. 


JUDGMENT.—''his is a Rule calling 
upon the District Magistrate of Howrah 
and the complainantto show cause why 
the conviction and sentence passed on 
the petitioner should not be set aside on 
the ground that the petitioner, having 
purchased a certain share in the disput- 
ed bheel from the r ghtíul owner thereof, 
acted bona fide in catching fish in the 
said bheel. 

The facts, so far as are necessary for 
the disposal of this Rule, shortly, are 
these: One Ibrahim Mistry purchased a 
certain share in this disputed bheel from 
the widow of one Bechu Jemadar. ‘The 
latter sold to Ibrahim for herself, and as 
guardian of -her minor son and minor 
daughter. It appears*that subsequently 
there was a sale of certa n other shares 
in this bkeel to the aacused Matlab. The 
accused having purchased this last men- 
tioned share caught fish - in this 
bheel. 

The question that arises is whether his 
act in catching fishin this bheel, byviitue 
of the conveyance last referréd to was a 
bona fide act or not. 2 

Now having regard to the facts found 
by the learned Magistrate, it is impossible 


+ 
» 
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to come to the conclusion that the act 
of catching fish in this bheel, by vittue 
of the conveyance last ref.rred to, on the 
part of the acc.sed, Matlab, was not bona 
fie; and in that view of the matter the 
conviction and sentence must be set aside 
and the fine, if paid, refunded. 

A pont has, however, been urged by 
Mr. Birbhusan Dutt, who appears tosup- 
port the conviction, that the appel in 
the lower Court having been dispo.ed of 
by a First Class Magistrate, who was em- 
powered to disòose of appea's from the 
decisions of Second and Th'rd Class Magis- 
trates under the provisio.s of section 407, 
sub-clause (2) of the Criminal Procedure 
Code, the application to this Court, without 
going to the Sessions Judge and asking him 
to makea reference to this Court, was not 
in order. In sapport of this con ention 
ou- attention has been drawn to the c'ses 
of Emperor v. Abdus Sobhan (x) and Rash 
Behari Saha v. Phani Bhusan Huldar 
(2. We arə in agreement with Mr. Dutt 
in the contention which he has put for- 
ward, namely, that ordinirily an appli- 
cant like the present pe:itioner ought: to 
go to the Sessions Jude and move him 
for a reference to this Court, But so 
far as this Rule is concerned, we cannot 
discharge this Rule on that ground. 
The ‘application having been heard and 
the Rule having been granted, we 
are bound to dspose of the Rule on the 
merits, 

Rule &ranied, 

Z.K, * 


(1) 2 Ind, Cas. 846; 36 C. $431 13 C. W. N. 743i 
10 Cr. L. J. 190. 
(2) .63 Ind. Cas, 4109.8 C, 534; 22 Cr. L, J. 650. 
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CALCUTTA HIGH COURT. 

CRIMINAL REVISION NO. 060 OF 1022, 

January 4, 1923. 
Present ^—M:, Justice Newlould and 
Mr. Justice Suhrawardy. 
DEHRI SONAR-——PETITIONER 
VEFSHS 
EMPEROR—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of roy 
5. 310, applicability of—Penal Code (Act XL 
of 1860), s.75~~Previous conyiciion, evidence of, 
when io be given, 

Section 310 of the Criminal Procedure Code 
lays down a special torm of trial of the issue 
of liability to enhanced punishment in con- 
Sequence of a previous conviction, but the sec- 
tion is expr ssly made applicable to trials before 
the Court of Ses:ion only, and does not apply 
to trials before Magistrat, s. 

On 21st June accused was charged tefore a 
Magistrate with having committed offencs 
punishable und: r sections 380 and 457 of the Penal 
Code. On 18th July witnesses were examined 
to prove a ptevious convicticn of the accused, 
and a charge was iramed that he was liabie to 
enhanced punihment under section 75 of 
the Penal Code in consequence of the previous 
con viction ; 

Held, that there was noillegality or irregular- 
ity in the procedure adopted by the Magistiate, 


Criminai revision against an order of 
the Additional Sub-Judge, Alipore, dated 
the 13th September 1922. 


Messrs. M. N. Mookerjee and K. N. Duit, 
for the Petitioner, : 

Mr, Orr, Deputy Legal Remembra ncer, 
for the Crown. ° 


JUDGMENT.—This Rule was granted 
only on the 6th ground set out in the 
petition which is in the following terms, 
“that the trial has been vitiated by the 
admission of the evidence of previuus cor- 
viction prior to this accused entering upon 
his defence.'' 

It appears that on the 21st June the 
accuse was charged with having com- 
mitted offences punishable under sections 
457 &nd 380 of the Penal Code, and 
that on the r8th July witnesses were 
examined to prove previous conviction 
of the accused, and a charge was 
framed that he was liable to enbanced 
punishment, under the provisions of sec- 
tion 75 of the Penal Code, in consequence 
of previous conviction. We are unable 
to see that there has been illegality 
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or irregularity in the Magistrate's pro- 


cedure. Section 310 of the Criminal 
Procedure Code lays down a special 


form of trial of the issue of liability 
to enhanced punishment in consequence 
of previous conviction, But this section 
is expressly made applicable to trials 
before the Court of Session only, and 
does not apply to ttials before Magis- 
trates. In certain reported cases it has 
been held that the accused has been 
prejudiced by too early an admission 
of evidence as to previous conviction, 
but in the present case it has not been 
shown tous that there could have peen 
any prejudice. We, therefore, hold that 
the ground on which this Rule was issued 
fails, and we accordingly discharge this 
Rule, 

The petitioner must surrender to his 
bail, and undergo the unexpired portion 
of his sentence, 


Rule discharged. 
Ze E- 


CALCUTTA HIGH COURT. 
REFERENCE NO. 27 OF 1921. 
April 4, 1921. 

Present 7—Mr, Justice Teunon and 
Mr. Justice Ghose. 
CHANDRA MOHAN DAS MANDAL 
AND ANOTHER—ACCUSED— 
PRYXITIONERS 

versus — 
R—OPPOSITE PARTY. 
sa UR Code (Ast V of 1898), 


— Code (Act XLV of 1860), s. 144, 
ae under—Summary ivtal, legality 


Es i i alleges the 
é complaint discloses of g 

Berit by the accused. or by any of acier 
f an ofience under section 144 of the Criminal 
Procedure : Code, the case cannes be tried sume 
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Reference made by the Sessions Judge; 
Rangpur, under section 438, Criminal 
Procedure Code. 

Babu Hemendra Chandra Sen, for the 
Accused. l 

JUDGMENT,—This is a Reference made 
by the learned Sessions Judge of Rangpur 
under the provisions of section 438, 
Criminal Procedure Code. As is pointed 
out by the learned Judge, the complaint 
discloses or alleges the commission of an 
offence, io the case of at least one of 
the accused, punishable under section 144; 
Indian Penal Code. There is nothing, it 
ig further pointed out by the learned 
Sessions Judge, toindicate that in so far 
as the number of persons was concerned 
the casewas inany way exaggerated. It 
follows that the case now before us wa 
not triable summarily. 

We must, therefore, set aside the cone 
viction and sentence against which this 
reference bas been made and direct that 
the two accused before us be now re- 
tried under the regular procedure, The 
te-ttial will take place in the Court of 
a Magistrate other than the Magistrate 
in whos: Court the conviction now 
set aside was had, such Magistrate to 
be nominated by the District Magis- 


tra te, 
The fine, if paid, will now be refund- 
ed. 
Convioiton set aside ; 
Re-irlal : ordered. 
& KE. 
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CALCUTTA HIGH COURT. 
CRIMINAL, REFERENCE NO. 49 Or 1921, 
November 4, 1921. 
Preseni:—Mr,. Justice Newbould and 
Mr. Justice C. C. Ghose. 
EMPEROR-——PROSECUTOR 
Versus 
SADHU CHARAN DAS—ACCUSHD. 

*. Evidence Act (I of 1872), s. 32— Verbal siate- 
mint—Sisns by dying person, admissibility of— 
Confession by person under influence of opium, 

value of. 

Where a dying person is nnable to speak and 
can unly make signs in answerto qu siions put 
to him, the qustions and :igns tuken togeiher 
might properly be regaraed asa “v. rbal state- 
m.nt? made by a person asto the cause of his 
death with n the meaning of section 32 of the 
Evidence, Act, and a.e, t,e-efore, admissible in 
ev.dence. [p. 994, col. .] 

Queea- Empress v. AbZullah, 7A. 385; A. W.N. 
(1885) 73; 4 Iud. Dec. (N s.) 692 (F. B.), 1.1lo wed. 

The confession of au accused suowud not be 
rejected in toto m:rely because the accus. d at tne 
time of making it was under the influence of a 
dose of opium. [p. 994, col. I.) 

Criminal reference made by the Sessions 
Judge of Pabra and Bogre, dated July 
20th, 132r. 


Babu Samosh Kumar Bose, fot the 
Accused. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 


JUDGMENT.—This is a reference by 
the leatned Sessions Judge of Pabna and 
Bogra. Tne accused, Sadgu Charan Das, 
w43 put on his trial oathe charge of having 
committed murder by causing the death 
of Dasi Süadiri Dasya, his wie. He was 
also charged  w.th having .committed 
culpable homicide not amounting to 
murder, and also with having caused 
grievous hurt withe dangerous weapon 
to the said Dai Sundari Dasya. ‘Che 
Jury by a m;jortíy of three to. two found 
Lae accused nut guilty on all the charge:, 
Tas leatued Sessious Judge boi.g cleaily 
ot tue opiiio, ta it was neeccssaty for 
ths enl; ot j istice to submit the case to 
the Higa Cuurt nas torwardel the record 
wth a fecuminendation that the accused 
sa0uld be cinv.cted under section 302 of 
th: Lid.aa P.nal Code. 

Ju» mudi tacts ot tha case ate as 
follows:--@.1 the night of the 15th of 
, April last the accused Sadhu Charan and 
63 : 
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his wife, Dasi Sundari, slept together in 
the northern room of their house. At 6 
A. àM.,, in the following morrirg, their 
servant, Kokan Chinder Das, a boy 
of 12 years old, came to opcn tie jghap 
of the accused’s sleeping ro m, but the 
accused did not allow him to do so, Alter 
this, Kokan said, thatthe accused Sadhu 
was vomiting, and Dasi Sundari asked 
Kokanto call Sidhu's brother and mother, 
and Koken went to fetch them. A 
short time after Ko an had gone, two 
sellers of charcoal c:kes who were passing 
by heard criesfrym the aecuscd's roim 
and saw Dasi Su.d.ri coming out of the 
shop with a blood stained dao in her baid 
and with her throat cut. She went 
towards the house of Babu aAdLur 
Chunder Das, a Pleader. Adhur Chencdcr 
Das was comin: from his huuse and 
met her and she fell on the ground. 
Aihur Babu secured a dook and sent 
her of to the hospital. ‘he medical 
examination discloses that she had ore 
incised wound about tour inches lung 
and One inch and-a-half deep in front of 
the neck, the upper porin of the 
larynx and pharynx being divided. There 
wre also two other siight incised wouncs 
on the front of her leit hard. Two 
constables who happened io be passiig 
by Sadhu’s shop saw a collection of 
people on the roads:de. They enkred the 
shop where Sadhu was seated aud 
found blood stains on Sadun’s person 
aud adrasionson his fingers Sadhu wag 
arrested and taken to the Police-Statiun. 
The Sub-Inspector found the accused 
slightly dosing and sent him to the 
hospital tor treatment where he was 
admitted es a suspected case of opium 
poisoning. The doctor washed out tke 
stomach and sent the washings to the 
Chem.Cc41l Examiner who detected opium 
in the washngs. At 2:45 P.M. thit 
a teruocn, Dasi Suidari made what is 
described 2s a dying declaiat.on whih 
was record:d by a Sub-Deputy Magist tate. 
She was unable to speak; but, in answer 
to tne question put to her, she pointcd 
out the accused as the person Who hag 
inhicted the wounds on Ler. At 5-15 


-that afterioon, the accused mace 9 Con- 


fession which wasrecorded by the sane 
Sub-Deputy Magistrate. In that confession 


e 
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the accused ‘stated that he bad cut the 
throat of his wife as she was of bad 
cbaracter. Dasi Sundari died at about 
II P. M. on the following day, the I5th 
of April, 

The case against the accused rests 
mainly on the statement of his deceased 
wfe and on his confession, and there 
is also certain circumstantial evidence. On 
the circumstantial evidence there can be 
no doubt that the deceased woman, 
Dasi Sundari, was cat in theroom where 
she and het husband, the accused, had 


slept, and thet she and the accused were 


the Only persons present at the time. 
The only question, therefore, is whether, 
as is contended by the learned Pleader on 
behalf of the accused, the wounds were 
self inflicted or whether they were inflicted 
by the accused. As regards this point 
the main evidence, as already stated, 
consists of the woman’s statement and 
the statement of the accused, Objections 
have been taken to the admissions cf 
both the statements. As regards the 
statement of the deceased, it is contend- 
ed that it cannot be regarded as a 
statement admissivle under section 22 of 
the Indian Evidence Act, because it is 
not actually a statement, as the woman 
was unable to speik and could only 
make signs in answer to the question 
put fo.her. This point was considered 
by a Full Bench of the Allahabad Hgh 
Court in the case of Queen Empress v. 
Abdullah (1). The facts of that case, so 
far as this point is concerned, cannot Fe 
distinguished from the facts of the pre. 
sent case. We ore in entire agreement 
with the majority of the full Bench 
which held that the questions and the 
signs taken together might properly te 
fegarded as a “verbal statement" made 
by a petson as to the cause of her death 
within the meaning of section 32 o$ the 
Evidence Act, and were, therefore, admis. 
sible in evidence. 

As regards the confession of the accused 
we see noreison why it should be reject- 
ed 14 toto b:cause the accused at the time 
-of making it was under the influence of 
a dose of opium. Froni the evidenceof the 

t A. 385; A. WON., (2885) 78 4 Ind. Dee, 
ws IN bo (E, $. MOS A kak ic 


INDIAN CASS. 


(1925 


Assistant Surgeon and of the Sub-Deputy 
Magistrate, we are satisfied that the ccm- 
dition of the accused was such that he 
could understand the questions put 10 
him, Also the confession itself, though 
not very elaborate, showstlat the accused 
was in full possession of his senses at 
the time he madeit. There is one notice- 
able point as rerards th’s and. that is 
that, when the statement was read over 
to him, lie made an important correction. 
In the answer, “I killed her hearing 
her character was lad" which was 
recorded by the Magistrate he corrected 
the word ‘‘hearing’’ into ‘‘seeing’’ making 
the answer mean that he cut her throat 
seeing that her character was bad. There 
seems to Þe no reason fo suspect that 
there was any undue irflüenrce or induce- 
ment of any kird that led the accused to 
make this confession, and we can. see ro 
reason why Le should Lavestatedtkai he 
had cut his wile himself unless he had 
actually done co. 

As regards the statement of the deceas. 
ed, it is not quite clear what was the 
question put to her as tkete are slight 
variations in the differentaccounts. From 
the statement. recorded at the time it 
would appear that three persons includ- 
inz the accused were made. to stand in 
front of the woman, and she was asked 
to point out which of these perscns had 
wuunded Ler and she pointed to Let 
husband. We think that it is. lo Le 
regretted that the question was put in 
a form which suggested that the injury 


was homicidal. But neverthelèss, the 
fact that the injured woman, shortly 


after sbe Lad received the injury, shcwed 
ber husband as having caused it is a 
vely important piece «of evidence against 
him, There are other minor points in the 
case which support the „theory that the 
wound wasinflcted by the husband ard 
not by the wife herself. The opinion of 
Medical Officer is that ° the wound wes 


homicidal and not suicidal. He Las given 


his reasons for his opinion, aid, though 
it cannot betaken as a conclusive proof, 
we think his opinion is entitled to some 
respect, It istrue that the wound was 
inflicted from left to right which would be 
consistent with a suicidal wound. But 
this is not the only point that has to be 


+ 
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considered in determining the nature of 
the wound. There is eviderce that the 
accused about a week before. the occurt- 
ence purchaseda dao. To this we attach 
no importance whatever. A dao isa com- 
mon domestic implement and there 1s 
no reason for thinking thet it was bought 
with the intention of beipg used in the 
manner in which it was actually used. 
The factthat the woman had a dao in 
her hand at the time she left her house is 
not inconsistent with the case for the pro- 
secution that the irjuries were not self 
inflicted. The marks found on the accus- 
ed's fingers appeared to the Assistant 
Surgeon to be such as might have been 
caused by biting by teeth and the marks 
o1 the woman's hand would indicate that 
she tried to seize the weapon at the time 
she was attacked. If this was so, it is 
not improbable that she succeeded in 
wresting away the dao from her husband's 
hand and ranaway with it in the manret 
described. O1 the evidence, the whole 
of. which has been read by us, we are 
satisfied that the view, taken by the 
learned Sessions Judge is a correct view 
and that the injury was caused to the 
woman, by her husband, the accused. 
Having regardto'the nature of the injury 
there can be no other conclusion than 
that the person who inflicted it in- 
tended to cause death, and that the 
offence committed is that of murder. The 
murder was undoubtedly committed, as 
the accused said, because he believed 
his wife to be ot bad character. l'rom 
the relations between the patties on the 
previous night, as described by their 
servant Kokan, it seems probable that 
the murder was contmijted suddenly on 
a quarrel arising between the husbard 
and the wife aftes Kokan had left the 
house. Possibly, the accused suspected 
that his Vomiting was caused by some 
poison administered by his wife, and 
that Jed him to attack her. But this 
is purely a conjecture. What actually 
happened, the husband can alone say, 
But we think, that, under the Circums- 
tances of the case, the lesser punishment 
provided {or such an offence, will be 
sufficient. eWe, thereiore, convict the 
acctised, Sadhu Charan Das, tinder section 
302 of the Indian Penal Code, of having 


committed murder by causin the death 
or his wife, and sentence him under that 
section to transportation for bfe. 


Order accordingly. 


D. N. 


BOMBAY HIGH COURT. 

CRIMINAL REFERENCE NO. 30 OF 192I. 

August 22, 1923. 

Present:—Sir Lallubhai Shah, Kv, Acting 
Chief Justice, and Mr, Justice Coyajee. 
EMPEROR-—PROSHCUTER 
UeYSHS 
DATTATRAVA SHANKAR PARANJPE 
AND ANOTHER—ACCUSED. 

Bombay Prevention of Gambling Act (IV of 
1887), s. 3——Common gaming house, what $$— 
‘* Used for the profit or gain of the owner," meaning 
of. 

In order to prove that a house Is a common 
gaming house within the meaning of section 3 
of the Bombay Prevention of Gambling Act 
it is sufficient to show that the house is one in 
which instruments of gaming are kept or used 
for the profit or gain of the person keeping or . 
using such place, /. ¢., where the person «keeping 
or using the house knows that profit, or gain 
wilin all probability result from the use of 
the, instruments of gaming. The 
may not actually result from such use. But 
if profit or gain is the probable and expected 
result of the game itself and if that is the purpose 
of keeping or using the instruments, if would 
bz sufficient to bring the case within the scope | 
of the definition. But the prosecution must 
establish that the purpose is profit or gain. Thise 
may be done either by showing that the owner 
was charging for use of the instruments of gaming 
or for the use of the house, room or place, or 
in any other manner that may be possible under 
the circwmstances of the case, having regard to 
the nature of the game carried on in that 
house. [p. 996, col. 2; p. 997, col. 1.] l 

Lachchi Ram vy. Emperor, 65 Ind. Cas. 852; 
23 Cr. L. J. 196; 20 A. L. J. 218; (1922) A. I. R, 
(A) 61, dissented from. 


Criminal reference made by the Acting 
Third Presidency Magistrate, Bombay. 

Mr. G.N Thakor, (with him Mr. B. B, 
Kampani), for the Accused. 

Mr. Kinzt, Alvocate General (with him 
Mr. A. Kirkz-Sm1^, Acting Public Prosecut- 
or), tor the Crown. T 
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. JUDGMENT. 

Shah, Ag. C. J.—?his is a refererce 
made by the Acting Third Presidency 
Ma: istrate under section 432, Ciin inal Pro- 
cedure Code. The question of law referred 
fo our decision is torn.ulatd in this 
1Insnurer:i- 

* Whether it must be established ʻI) 
that accused No 2 lev.ed a fixed com- 
missiow, irrespective of the result ofthe 
gaming or (2) that at the outside khe 
manipulated the conditions in such a 
manner that he coukd not possibly lose.” 

Tbe reference arises out of a case 
under the Bombay Prevention of Gairbl- 
ing Act IV of 1887, as amended by later 
Acts including the recent Act of 19:2. 
The learned Magistrate haz found that no 
presumption under scct'on 7 of the Act can 
be made in this case. Tae prosecuton has 
to prove the exsterce of a ''common 
gaming-house'" as a iact in th’s case. A 
."conmon £ami;g-h.use'"" is thus defined 
in the Act :— 

‘Common ganing house’ means a house, 
room Or place ia which any instruments 
of gaming are kept or used for the 
' profit or gain of the person owning, oc- 
"cupyinz, using Or keeping such house, 
roam or place, whether by a charge 
for. use of tue instfuments of gaming or 
of the *house-room or place, or otherwise 
howsoever.” 

It is essential for the prosecution under 
this definition to establish that instru- 
ments of gaming were kept or used in 
the house, roomor place for the profit 
‘or gain of the person owning, occupying, 
using or keeping the house, room or place, 
$t may be done by establishing that the 
person dide so either by a charge for use 
of the instruments ot gaming or of the 
. house, room cr place, or ctlerwise 
howsoever, The expression ‘otherwie 
howsoever” appears to be very compre. 
hensive, and does not suzgest any limita- 
tion, such as is contended fer on behalf 
of the accused. 

ha question referred to ts is based 
upon the dec's/on in Lachchi Ram v. 
E:np:ror (i). That was a deci.ion under 
the Public Gambling Act III of 1867, 


(1) 65 Ind. Cas. 852; 23 Cx. L, J. 19€: 20 A, 
Xa Ja 288; (1922) ALL R (A) 6r. ; 


-applicable to the United Provirces wlere 


that case arose, The: defintiin of 
“common gamirg-hoise’ es gyen in thet 
Act is tour all essential purposcs cn the 
same lines as the definitcn :nthe Ben lzy 
Act which we have 10 interpret, AccOid- 
ing to the iuterpretat.on put by tke 
learred Judes in that case upon the 
meaning of the expression ‘corn on 
gaming-house,” ‘it must be estallslkd 
that the owner of occupier takes a fixed 
commission which is irrespective of the 
result of ganing, orat the outside, that 
he manipulates the conditions in stich a 
manner that he cannot possibly lose’’; in 
other words, the probab:hty ot nak ng 
profit or gain jrum the gambling itself 
was not accepted as Leing sufficient to 
satisiy the requirements of the definition, 
We have heard an intetesting argument 
on the question as to how ler ihe 
words justify the somewhat icstricted 
meening which has been put upon tke 
definton by the learned Judges of the 
Allahabad High Court; end aitei a carcul 
cons.deration of the arguments urged cn 
either side, and with great tespectk to 
the leirned Judges, I have come to the 
cenclusion that the words cf tbe defni- 
tion which we have to construe here 
would rot have their iui] meaning 11 we 
were to accept the natruw construction, 
Ido not think that on a proper {con 
struction of the definition the pri secut.cn 
can be resiricted for tte rurpcse of 
proving that a particular house, room or 
place is a common gaming hetke, 10 the 
two alternatives mentioned in the case of 
Lachchi Ram v. Emperor (x) It is 
sufficient if the bcuse, is cne in which 
instiumen!s of geming ote kept cr used 
fcr the profit or gain ct the person keep 
ing or usirg such place, t.e, where the 
p recn kecpng 01 ush.g the heuse knows 
that pioft ot fain willin al pic bebility 
result jrum the use di ile i1stitmerts 
of gaming. ‘Lhe profit or gen nme) nut 
actucliy resuit from suck use, But if 
profit or gin is the piolible «nd ex- 
pected jJesult of the game itseli ard if 
that is the purpose of kecpig cr usiig 
the instruments, it world be, sufficicit, 
in my opinor, to bring ibe gase witlin 
the scope o! ihe dtfniich. Atile:cne 
time it is clear that the prosecution n ust 
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establish that the purpose is profit or 
gain. Th's may be done either by show- 
iag that the owner was charging for use 
of the instruments of gaming or for the 
use of the house, room or place, or in 
any Other manner that may be possible 
under the circumstances of the cease, 
having regard to the nature of the game 
carried on in that house. 

My answer, therefore, to the question 
is in the nezative. With this answer, I 
would direcl the papers to be returned 
to the lzarned Magistrate in order that he 
may dispose of the case according to his 

' view of the evidence, having revard to 
our view on the question. of law referred 
fo us, 

We mike no order as to costs. 

Coyajee, J.—I am entirely of the same 
opinion, 

; Answererd in negative, 

Ži R: 


LAHORE HIGH COURT. 
CRIMINAL APPEAL NO, 920 OF 1921. 
January 24, 1922. 

Present —Mr, Justice Abdul Qadir. 
KHIZAR or KBIDRI AND OTHERS — 
APPELLANTS ; 
VErsits 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s, 
239— Penal Code (Act XL of 1860), ss. x47, 366, 
376--Abduction and vape—Different accused— 
Joint trial-—Prejudiqe— Force used in abduction— 
Separate sentences. . 

Where a girl is abductêd by several persons 
and raped by one of them, the offence of rape 
constitutes a separate transaction from that of 
abduction and the person guilty of rape cannot be 
tried jointly with others who have taken no 
part in this offence. «p, 998, col.2.] 

Waere, however, a joint trial is held, a re- 
triilis not necessary when the accused has not 
b en prejudiced and does not wish to be re- 
teed. ip. 998, col. 2.] 

Separate sentences under sections 147 and 
356 of the Penal Code are not justified, if the 
force used toe take away the girl was a necessary 
ingredient for the completion of the offence 
under section 366 of the Code, [p. 999, col. r.] 

Bhagwan Singh v. Empressof India 4 P.R, 
1901 Cry $2 P, Le R. 1901, referred to; 
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Appeai from an order of the Magistrate 
First Class, exercising enhanced powers 
under section 30 of the Criminal Procedure 
Code, Jhang, dated the 20th October 1921. 

Mr. C. Bevan Patman, for the Appellants. 

Mr. Aziz Ahmed, Additional Government 
Advocate, fur the Respondent. 

JUDGMENT,—In this case 26 men were 
placed on their trial for having com- 
mitted offences under sections 366 and 
147, Indian Penal Code. There was an 
extra charge under section 376, Indian 
Penal Code, against Kpizar, appellant 
No. I, and another extra cherge under 
section 325, Indian Penal Cede, agairst 
Wasowa appellant, Three cut of the whole 
lot were discharged and seven were ac: 
quitted for want of suffizient evidence 
aad the remaining 16 were found guilty 
ani sentenced to various terms of impri.on- 
ment. They have appealed against their 
convictions and sentences through Mr, C. 
Bevan Petman, who has addressed lergthy 
atguments to meon their behalf and I 
have also heard Mr, Aziz Ahmed, Ad- 
ditional Government Advocate, for the 
Crown. 

The cause of this occurrence was an 
orphan girl, named Musammat Fatima, 
who was living with her maternal grand- 
mother, Musammat Patteh, at Kot Mobla, 
in Jhang District. The parties are related 
to on? another and are Bhattis by caste. 
The party of the appellants, it is said; 
wanted tne hand of the gil, Musammat 
Fatima for Knizir,whle Musammat Fatteh 
did not like this idea. She first gave 
Musa mmat Batima in marriage to ne 
Mahammad Khan. The party of the 
appellants thereupon brought a civil sit 
calling in question the vald.ty of this 
marriage but this suit was compromised. 
The marriage had not, however, been con. 
summated before Muhammad Khan died 
and it was then proposed to marry Mite 
sa Mmatl Fatima to Khan Muhammad, son 
of Wiaya', tesident of Kot Sultan, A 
few diys before th? present Ccctirrence 
the #ksht between Khan Muhammad ard 
M:usimmat Fatima was going to be per- 
formel, when two or three men of the 
party of the appellants, including Malak 
appellant, came and opposed the proposal 
aud demanded the hand of Husammat 
Fatima and failin that asked „for the 
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hand of Musammat Khatun the younger 
sister of Mus.moat Fatima. 
then to postpone the marrage of Musam- 
mit Fatima to enable the party ot the 
appellants to settle things with Musam- 
mit Fatteh. It appears, however, that 
‘instead of negotiating with the old woman 
the party of the appellants decided to 
take the lawinto their own hands and 
to take away Musammat Fatima by force. 
They came tothe hcuse of. the old woman 
in stronz numbers, on the night between 
the 24th and the 25th April and caused 
injuriesto Musammat Fatteh, her daughter, 
Mustmmit Bhagan, her son Dulchi, and 
Wilayat, who was inthe house asaguest 
and took away Miusammat Fatima on a 
mate. This man Wilayat, it may be 
mentioned, is the same person whose son 
was going to be martied to Musammat 
fatima who was staying in the house 
of hs would be daughter-in-law. A report 
of this occurrence was made by Musam- 
mai Fatteh at Kadirpur Police Station, on 
the evening of the 25th Apri! at 1-30 
P.M., in which it was stated that 4o or 
50 persons came to raid the house, of 
whom she recognised some seven Bhattis 
and several kamins, whom she named in 
that report. She also stated that the 
_ girl was placed behind Malak, appellant 
on hismate and that the raiders also 
took away jewellery of latge value from 
the.house. So far as the girl is con- 
cerned the story is that she -was taken 
from place to place for about eight days, 
the persons who had taken her away 
.dropping ont‘one by one, till she and 
Khizar were left alone, ‘The girl and 
Khigar were eventually taken to thana 
.Massan by one Ghulam Muhammad 
.Kureshi, P.W. No. 14, who had come 
to know that Musammat Bitima had been 
abducted. The gir) made a statementat 
the ¿hana giving the story of her abduc- 
tion, It so happened that her relatives, 
who were in search of her, also arrived at 
the same Police Station, after she was 
taken there, and she was then sent to 
thana  Kadipur, where the Police were 
investigating into the case already, Frem 
there the case was chalaned on the inves- 
tigation being completed. 

Mr. Petman has raised several questions 
of law and fact in this appeal. One ques~ 
E € US . 7 
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tion of law raised by him is ihat the 
Joint trial of Khizar and the other ap- 
pellants was illegal, because Khizar was 
charged under section 376, Indian Peral 
Code, with having raped Musammat Fatima 
On several occasions, in the course of his 
wanderings when he was left alone wiih 
her, and this was an offence with which 
the other appellan's had nothing to do 
and which wasby no means a part of the 
otiginal transaction. The learned Govern- 
ment-Advocate concedes that this con- 
tention is correct, for the offence of rape, 
if committed, would constitute a separate 
transaction, for which it would not be 
proper to try Khizar jointly with the 
otber appellants, I think that the learned 
Magistrate made a mistake in adding this 
charge against Khizar in a case in which 
he was being tried jointly witha number 
of other men, who had taken no part in 
the alleged offence under section 356, 
Indian Penal Code. I would ha ve ordered 
a re-trial of the whole case, on account 
of this misjoinder, but I think in the 
present case such an order is not called 
for. In the first place Mr. Petman says 
that he is instructed to say on behalf of 
his clients that they do not wish to be 
te-tried. In the secord place it does not 
appear that the appellants have actually 
been prejud’ced in any way by the addi- 
tion of this charge, inasmuch es the learr- 
ed Magistrate has disbelieved the story 
as totapeand hos acquitted Khizar under 


that count. 
Anotker point argued by Mr. san is 
oze of mixed law and facts. He draws 
my attentior to a portionof the state- 
ment of Musammat Yatteh, where she 
said that “Musammat Fatıma was not 
demanded for Khizary'" end to the state- 
ment of Musammet Bharan, P. W. No. 2, 
in which she says that 4 the accused want- 
ed the hand of Musammai Khatun,’ and 
urges that it should have been inferred 


by the lower Court frm those statements 
that the common object ofthe party that 


tock away Musammeat Fatina was not 


to force her to Marry egainst her will or 
to be seduced to sexual intercourse, but 
thet they probably took her away inorder 
to bring pressure 10 best on Musammat 
Fatima's grandmother to give the younger 
girl, Musammat Khbatun, in marriage ‘to 
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Khizor. If this were so, he adds, then the 
in-redients necessary to constitute an 
offence wider section 366 would be wanting. 
Mr. Aziz Ahmad replies to ths part of 
the argument by laying stress on a portion 
of the stotement of Wilayat, P. W. No. 4, 
who states that the party of the appel- 
lants wanted Musammat Fatima for 
Khizar but that they asked for Musam- 
mat Khitua’s hand only in the alterna- 
tive. He also points toa passage in the 
stitement of Musammat Fatteh to the 
etect that Khizar’s party was opposing 
every match that sh: proposed for Musam- 
mit Fatima. From this, he contends, 16 15 
quite clear that they really wanted Musam- 
mat Fatima, which is also apparent from 
what Musammat Fatteh stated in the first 
report,. which she has duly proved. He 
also adds that the intention to force 
Musammit Fatima to marry against her 
will may be gathered from the conduct 
of Khiza1’s party in the past, as well as 
from what happened after the abduction, 
because according to the appellants’ own 
showing, the girl was madeto go through 
some form of nikah ceremony with Khizar: 
This last story about the performance of 
some kind of a nikah has not been beltev- 
ed by th: Magistrate, and I do not think 
much stress can be [oid on it. I have no 
doubt, however, that th: intention of 
Khizar's party in carrying away Musammat 
Fitima was not merely io bring pressure 
tobear on her erendmother but was pro- 
bably to farce Musammat Fatima tn meiry 
Khizar. I hold, therefore, that section 366 
is applicable to the proved facts of the 
case. 


It is also Contendad by Mr. Petman that 
in thiscase, separate sentences under sec- 
tions 366 and 1478 Indian Penal Code, 
which have been passed by the learned 
Magistrate, are not justifiable, because the 
force that was used by those members of 
the party who took away Musammat 
Fatina, was used in the courseof commit- 
ting and in order to commit the offence 
under section 366. The learned Govern- 
rent Advceate contends that the 
causing of hurt to several inmates of 
the house, §tom which Musammat Fatima 
wasabducted, was not a necessary part of 
the offence under section 365, add horelies 
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on Bhagwan Singh v, Empress of India (x) 
as au author.ty to justify the separate 
seitences awarded, With the principle laid 
dwa ia that ruling I entirely agree, butI 
thinkthat in the case before me thete is à 
good deal tobe said in favour of the view 


-that the force used was a necessary in- 


gredieat for the completion of the offence 
under section 366, Indian Penal Code, and 
sejarate sentences under section 147, 
Indian Penal Code, are not justified: 

Coming now to the generalarguments of 
the leatned Counsel forthe appellants, the 
moreimportant of them may be briefly 
summatised as follows :— 

(a) That the story of the prosecution is 
very much exaggerated andit is impossi- 
ble that 40 or 50 persons should have come 
to the house of Musammat Fatteh to take 
away the girl. 

(^) That there is no convincing evidence 
that the persous named in thz first report 
or in Court were really identified by the 
witnesses and no proper identification 
parade was held during the investigation. 

(0) That the report to the Police was 
mide very late, seemingly after great de- 
liberation, and is, thetefore, not entitled to 
much valtte. 

(d) That the story as given in Court is 
altered in material particulars from that 
embodied in the first report, and this 
throws considerable doubt on the good 
faith of the ptosecution. 

(e) “hat the learned Magistrate has not 
eonsideredany of the points mentioned 
above in his judgment. 

(f) That some men not mentioned 
evel in the belated first report have been 
convicted. . e 

(g) Taat some men have beeg convicted 
azainst whom there was not sufficient 
evidence even according to the standard 
adopted by the learned Magistrate. 

I will take up these points oneby one: 

Ithinkthatitis not unlikely that in 
some respects the story of the prosecution 
may have bean exaggerated, e. g., it is 
possible to conceive that the number of 
th» assailants was not actually solargeas 
is represented, but there is no reason to 
doubt the truth of the ma'n story that the 
appellats came in strong numbers and 


(1) 4 P. Re 1901 Cry 3a P. In R; 1905 


“pos oato say that Kbizar 
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forcibly took away Musammut Fatima. 
The presence of injuries on the Lodies of 
four persons of the prosecution party, in- 
cluding two women, is 4 very convincirg 
circumstantial evidencein respect of the 
oral testimony of eye-witnesses on ths 
point. The counter version put forward by 
the defence in this connéction has been 


.xigbtly rejected by the Magistrate, That 


versipn is that Musammat Fatteh Lad a 
friendship with Khizar and not being 
pleased with the prospect of a marriege 
with Wilayat's son, she sent a message to 
Kaizir to take her away. The version 
came alol e, 
waited outside the house and got a woman 
togo and bring out Muscmmat Fut na 
and thet then the two went abuut together, 
the girl being all the tme a con- 
senting party to all that. ]appered. It 
is added by the defence, in order to explein 
the marks of injures On somecf the &ppel- 
lants: that four men of their party, vz., 
Sahiba, son of Murad, Was.wa, Yara ard 
Kandu, passed in frurt ofthe house ol the 
com yainants afterthe girl had been taken 
away by Khizar and there an altercation 
between thecomplainants and the four 
men took place, wh'ch resulted ina fig ht, 
in the course of which the complainants 
received their injuries and Yara, Sahita 
son of Murad, Wasawa and Kanda of 
the appellants got injured. This version 
appeais to bequite an unnatural one end 
is merely Anattemptto explain that part 
of the cose which cannot be denied. 
Coming to the question of identification, 
I think Mr. Petman is ri. ht in complain- 
ing that no identification parade were 
heli. The case was one jn which such 
parades should have been heldand if they 
had been held, they would: ha ve no doubt; 
furnished better and more satisfactory 
evidence. Butit seems to methat they 
were probsbly not heldfor the 1eason that 
so far as the Bhatti appellants were con- 
cerned, there could be no question as to 
the capacity of the eye-witnesses io icen- 
tify then, as they were related to one en- 
other, aud as regards the humins who <c- 
companied the. Bhattis, the ma oity of 
the latter so would be known to the party 
o: the complainants. The night on which 
this abduction occutred. wes a moonlight 
nigit, which would facilitate recognition of 
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persons p1eviously known to the witnesses. 
I hold, thereiore, that the witnesses who 
proless to have clearly identified the 
offenders, whom they name, are entitled to 
be believed, in spite of the criticism 
referred toabove astothe want of regular 
identification parades, 

The objection that the report was made 
late and siter deliberation has son.eiorce 
in it. There is no satisfactory explariation 
of the delay but the delay is not such as 
to be fatal to the case. 

Some of the appellants can, however, 
get some benefit from this report. The 
case against three of the appellants, whose 
names are not to beíound in this report, 
made eiter considerable deliberation <1.d 
after the witnesses had had time to com- 
pere notes among themselves. must be held 
to be open to do.bt. Musemmat Fatteh 
alle;es that she based the report on her 
Own personal observation of the culprits 
and did notcousilt any ofthe other wit- 
nesses. But this is prol ably incorrect ard 
ihe report must be teken to be the result 
of the comparison of notes by all the four 
eye-witnesses. In view ol this the appeal 
of Muhammad, son of Hakim Machhi, of 
Kadu son of Raja,and of Shera son of 
Sajawala, will be accepted, as their names 
do not find a pl.ce in the first report. 
The only exception to the test applied to 
the case of these three men will be 
as regards Kanda son of Jinda, whois one 
of the tour persons who admit that they 
came into conflict wth the cqmplainants 
and who is himself a marked man, having 
been injured in the co:flict. | 

The criticism that the story as given in 
the first report has been altered jin several 
particulars in Coyrt*is‘also xot witLout 
foundation. Forinstance, it is stated in 
the report that jewellery was taken away, 
but the story in Court is that it wasfound 
afterwards that jewellerv had not been ace 
tually taken away, S Musemmat Fatima, 
when she returned to her house told her 
telatives that she had put the jeweliery in 
a [l:cedifferent to that in which it was 
previously kept. This explanation may cr 
mas rot tetrue, buttlere isrotling in- 
herentl; improl:ble in it and, sf the fects 
are as row disclosed, this would-sLow the 
good faith of the witnesses for prosecution; 
because it would not have been difficult 
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for them to persist in the story that jewellery 
Was missing, if the story were talse. I do 
not think that (his particular discrepancy 
between the first report and the story in 
Court can aifect the merits of the maip cese. 
Certain othet discrepancies are oirited 
out as to the way in which Musammat 
Fatima took shelter in a kotha ard as to 
who accompanied her; but those discre- 
panciesl donot.reperdas material. "There 
is just one discrepare: between the first 
report andthe storyas given in Court 
which creates a doubt in tavour of Malak, 
appellant, and of which Ithink the bene- 
fit must be given to him. As has been 
said above, according to the fist report 
thexirlis alleged to have sat behind Malak, 
appellant, on his mere. The story now is 
thit she wes made to sit behind Kedu on 
the mare. It is argued on behalt ci Malak 
that he was not o, the scene and that he 
was named because in the cailier deputa- 
tioasirom the 23ppellatts' party he had 
taken a somewhat promi,ent part. I 
think it is quite possible that on account 
ol his previous pronnnence a particularly 
prominent part was attiibuted to Malak 
On the occasion in question but that sub- 
sequently it wasfound necessary to chenge 
the story ln view ofthe statement made Ly 
Musinmat Fatima that he was not the 
person behind whom. she had set on the 
mare, and, therefore, they had to substitute 
Kadu for him, But Kaduiso:e of tke 
men who were not named in the first 
report, Therefore, it seems to me that there 
is something unsatisfactory abcut tLe evi- 
dencsso fat as it affects Malak, appellant, 
and he will, therefore, be acquitted. 

Iam not very mech pressed Lytle ob- 
jection that the 'Megistrete did not consicer 
the points discussed above, The leaircd 
Magistrate has written a very eleborate 
and careful judgment in th's case and the 
fact that points like those urged by Mr, 
Petman were rof discussed in it might 
be die to the fact that they were rot 
argued betore him, I have aifeady dis 
posed of the point (f) in my remaiks about 
point (c. 

As regards point (g) my attention bas 
been drawn to the case of Salihon, and it 
is urged that asthe Magistrate has con- 
victed only these persons whom at least 
three eye-wituesses — named in. Cou; 
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Salihon’s conviction should not be upheld 
as Musammai Fatteh on being asked to 
identdy him in Court failed to dce so, 
though she was one of the three witnesses 
who had named him. I thnk this con- 
tention must prevail. Muccmmat Batteh 8 
evidence against Selibon should not cornut 
when she was unet le toiden tify bhim correct- 
ly in Court and, theiefure, by the standard 
adopted by the learned Mag strate the 
cae against himis not supported Ey sufi- 
cient evidence. He is, therefore, given 
the benefit of doubt andacquittcd. 

Tbe result is that five of the appellants, 
viz., Muhammad son ot Hakim, Kadu, 
Shera, Melak and Sehhon are acquitted. 
The convictions of all the other appellarts 
under section 366 are upheld and the sen- 
tences awarded to them under that section 
are maintained. The sentence of ore year’s 
imprisonment cach, however, that wes 
passed against them, under section 147, 
indian Penal Code, isnot mainataincd and 
to this extent on'y the: zpieals are ec- 
cepted. The separate scnternce against 
Wasawa under section 325 for causing 
grievious hurt to W.leyat, prosecution 
witness, is maintained. 

N.K., Appeal parily accepted. 


ates mrs std, 


ALLAHABAD HIGH GOURT, 

CRIMINAL REFERENCE NO. 166 OF 1922. 

April 26, 1022. : 

Persent -— Mr. Jrst:ce Gokvl Prasad, 

MUKUND RAM— APPLICANT 
Versus 
e EMPEROR—OrrosiE PARTY. 

Penal Code (Act XLV of 1860) , s. 273, 
offence under— Noxious — food— Knowledge—Fre- 
sumption. 

Knowldgc that an article of food offered 
for sale is unfit for consumption cannot be 
presumed; this, like othcr ingredicnts of the 
off.nce under section 273 of the Pcnal Code, 
must also be proved. 

Emperor v. Sheo Lal, 26 A. 387; 1 A. L J. 643 
A. W. N. (1904) 56; 1 Cr. L. J. 210, referred to, 

Criminal Reiercnce. 

JUDGMENT.—In this case the Deputy 
Magistrate has not appreciated (be effect 
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LILA Y. EMPEROR., 
of the words “ knowing cr having reason 
.to believe that the sane is noxicus as 
food or drink” in section 273 of the Indan 
Penal Code ‘Thereis nothing onth's re- 
cord to show that Mukund Ram knew 
that the baisan was of such a nature as 
would be unfit for consumption, The 
learned Deputy Magistrate seems to think 
that such knowledge is always to be pre- 
sumed. There is no warrant in law for 
such a presumption; just like other in- 
gredients of the offence, this also bas to 
be proved, see the case of Emperor v. Sheo 
Lal (x). The conviction was, therefore, 
illegal. 

I accept tke reference, set aside the con- 
viction and the- sentence and direct that 
the fine, if realised, be refund d. 

Reference accepted. 

W. C. A, 


e) 2: T d I À IY. J. 647 A. W, N. (1904) 
56; 1 Cr. L. J. 210. 


QUDH JUDICIAL COMMISSIONER’S 
j COURT. 
ČRIMIÑAI APPEAL NO. 107 OF 1022. 
April 20, 1922. 
Presend ;—Mr. Ashworth, A. J. C. 
LILA AND ANOTHER— ACCUSED 


—~APPELLANTS 
VErSuUS 
EÉMPEROR--COMPLAINA N'T— 
RESPONDENT. 


Penal Code Act XL V of 1860), ss. 147, 149, 
applicability of-—Easement, right of—Forceable 
protection— Injury caused by several persons— Un- 
lawful assembly not proved, effect of. m 
_ No person has a right to prevent by force an- 
other person dealing with his own land merely bec- 
Cause he has some right of easement or customary 
right over a portion of that land, of which right 
heis not at the time in actual enjoyment. fp. 
1003, C0l, 2.) ` , 

Once a charge of unlawful assembly fails a 
person cannot be convicted in respect of an jn- 
jury which is not proved to have been carsed 
by him. [p. 1003, cols, 1 & 2. 

Criminal eppeal from an order of the 


Additional Sessions J vdge, Sitapur, dated 
goth Jangery 1922, 
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Mr. J. 
Appellants, 

The Government Pleader, for the Crown. 

JUDGMENT.—The appellants Lila Teli 
and Tula Rem Brahman eppeol from their 
conviction by the Additional Sessions 
Judge of Sitapur undcr sections 147, 304 
read with 149 and 325 1eed with 149, 
Indian Peral Code. p 

It is common ground in this case that 
one Kamta Prasad had a field which 
was’ irticated from a certain tank by 
a char which ran through the field cf 
one Jamna Din. Jamna D'n sent seven 
labourers, of whom one was the ap 
pellant Lila, in charge of the appel- 
lant Tula Ram, to remove this char. 
Kamta Prasad’s men objected and there 
was a fight in which one Chhote Lal was 
killed. One report was madeat the thana 
by Jamna Din and another report by 
cne Raj Kishore purporting to act on 
behalf of Kamta Prasad. The Additional 
Sessions Judge has foundthat this latter 
report did not emanate from Kamta 
Prasad; Kemta Presed in this case put 
in a written version of what he caid that 
he had told Raj Kishore to report but 
the Court came to the conclusion that 
this version was concocted at o late 
stage of the investig atior, : 

The learned Additional Sessions Judge 
has summed un his findings in this case 
as follows :— 

“My findings are that a riot took plece 
in which there were mare than five 
men on each side. 1 disbeleve the pro- 
secution story as put before me about how 
th: riot started. I hold that men of 


P, C. Bhattacharji, for the 


` Jamna Din’s party went there to demo- 


lish the char forciblys I find thal the 
men of Kamia Prasad’s party went there 
to prevent the demolijon of the char. 
During the course of the fight several 
fersois were injured and as a result of 
the injuries inflicted up8n Chhote Lal he 
diea. As 1egerds the persons who joined 
the riot on Jamna Din’s side I find that 


it is proved that Tula Ram and Lila ~ 
Teli took part in the fight. As regards 


the presence of the other accused I am 
not prepared to believe the eviderce of 
the prosecution and I give them the 
benefit of doubt, J hold that the paity. 
ef Jamna.Din was an unlawful assembly 
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whose common object was to demolish 
the char and to use force if resisted. I 
hold that ths char has” been used by 
Kamta Prasad for at laast over 20 years 
and that he hada right to see that it 
Temained in tact untess removed by legal 
process,’’ 

It wil! be seen from these findixgs 
that the propriety of the conviction of 
the two appellants depends on the right 


of Kamta  Prasad's party to inter- 
fere to protect the integrity of the 
char, The learned Additonal Sessions 


Judge has not stated any principle of 
law or enictment which would give 
Kamta rrasad a right tostop t.e demoli- 
tion of the char merely because he may 
have had some easement or customary 
tight to use it. There is no evidence 
that Kamta Prasad had any right of oc- 
cupation of the land covered by the char. 
He was not (within the meaning of sec- 
tion 141, Fourth, o! the Indian Penal Code) 
being deprived of the actual use of water, 
or otzer incorporeal right ot which he was 
in possessioa orenjoyment, The Patwari, 
who is prosecution witness No. 6, has 
attempted to make out that the land 
covered by this char is uncultivated land 
but in his cross examination he has made 
it quite clear that when the kharif crop 
wes sown the char was demolished and 
recoastrucied for the purposes of rabi 
irrigation. The allezed riot took place 
on the 6th September 1921 and so Kamta 
Prasad could have hed no right in 
respect af the char at the time, It 
appears; therefore, thit Kamta Prasad’s 
men were the aggressois. This being so, 
it is impossible to coivict Jamna ' Din's 
party of riot sinee they were there at 
the beginning of ‘the affair with no 
illegal putpo‘e, Either they were un- 
lawiully iiterfered with by Kamta 
Prasad’s party in which case they hada 
tight to stind their ground and resist 
interference or else the fi ht arose out 
Of a mefe-dispute. In the latter case 
there could be n> riot, There is some 
evidence that ila ‘eli struck the 
deceased nin but the Additional Ses- 
sions Judee has not believed it, On his 
finjings the two appellants: aie merely 
guilty of tonstructive assaults. Once a 
charge of urlawlul assembly fails against 
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them they cannot be made liable for the 
injury caused to the deceased, Indeed 
the last sentence of the findings, set forth 
above, of the learned Additional Sessions 
Judge shows that the conviction is un- 
tenable. No person can have a right to 
prevent by force another person dealing 
with his own land merely because he may 
hive some right of easement or customary 
right over a portion of that land of which 
right he was not at the time in ‘actual 
enjoyment. 

I allow the appeal, set aside the con- 
victions and direct that the two accused 
be set at liberty. 

Appeal allowed, 


4. K, 


LAHORE HIGH COURT. 
CRIMINAL REIVSION PETITION NO. 63 
OF 1923. 

April 9, 1923. ! 
Present :—Mr. Justice Moti Sagar. 
KARM DIN—Conyict—PEtrifoNnER 
ce"sus ` 
EMPEROR-— RESPONDENT. 

Arms Act (IK of 1878), s. 4—-Bolts and bars of 
rifles, whether arms— Arms, whether must be in 
serviceable condition. 

The word “arms”, as defined in section 4 of 
the Arms Act, includes parts of arms as welj, 
and bolts and bars of rifles are, therefore, “aims” 
within the meaning of this scetion.[p.ercc 4, ec], 2.) 

Nurdin v. Empress, 38 P. R. 1889 Cr., followed. 

Itis not necessary that an arm or a part of an arm 
should be in a setviceable condition before jt 
can fall*within the definition contained in section 4 
of the Arms Act. [p. 1005, col. 1.] 

Queen- Empress v. Jayavrami Reddi, 21 M, 
360; 1 Weir 659; 7 Ind. Dec. (N, S.) 611, relied on. 

.Petitoai under section 439, Criminal 
Procedure Code, for revis'on of an order 
of the Sesstons Judge, Ferozepore, dated 
the roth December 1922, affirming that 
of the Magistrate, First Class, Ferozepore, 
dated the 29th November 1922, 

Mr. Abdul Aziz, for the Petitioner. 

Mr. J. N. Mackay, fot the Respondent, 
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JUDGMENT.—This is an application for 
rev.s.on of an appellate order of the Ses- 
Sons Jud:e of Ferozepore upholding the 
convictioas and the sentences passed upon 
the present petitioner under section 411 
of the Indian Peval Code, and section 19 
(d) of the Indian Arms Act. The petitioner 
was arrested on the Irth of June 1922 
at the Kapurthala Railway Station, and 
was found in unlawful possession of a 
large number of component parts of rifles 
said to be the proverty of Government 
and which, it was alleged, he had received 
from one Ali Muhammad, at l'erozepore 
on the same day. The accuse’l, alter 
having been arrested, was tried before 
Mr. E. J. Stephens, Magistrate of the First 
Class at Ferozepore, on two counts: (1) 
under section 411 of the Indian Peral Cede 
for havng been found in possession of 
stolen property Knowing it to be sfoten 
property ; and (2) under section r9 (d) of 
the Indian Arms Actior beingin unlawful 
possession of aruis without a license in 
contraveation of the  proyiiors of the 
Ind.n Arms Act. He was sentenced to 
One year's rg rots imprsonment on the 
first count under section 411, Indan Penal 
Code, and ,to six months’ rgcrous im- 
prisoament on the other under secton r9 
(4) of the Indian Arnis Act. 

The m.in evidence on wh ch these con- 
victious gre founded is that of the; n'ormer 
Abdutla (P. W. No. 5). Abdulla lodged tke 
Kirst Information, report and stated there'n 
that the accused had sto ped with one Ali 
. Muhammid at  Ferozepore and that, 

while there, he had obtained possession 
ef these articles w-th thehelp of the latter. 
We was also examined as a witness in 
“the case but there he stated that these 
things had heen put into a bundle, which 
the accused was carrying over his head, 
by the wife of A'i Muhammad, The 
accused admitted that he bad teenfound 
in possession of these thingsat the Karur- 
thala Railway Station, but denied that 
` these things were put into his bundle with 
his knowledge. He aso adm'tted having 
stopped at Ali Mtthammid’s place at 
Ferozepore but stated further that he had 
absolutely no knowledge as to how these 
th'ngs came to be put into the bundle 
which he was carrying Overhis head, None 
of the Courts below have accepted this 

; : | 
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explanation of the accused, and I think 
that they were rght in doing so. It is 
imoossible to believe that the th ngs 
which were found in his bundle could 
have been placed there without the con- 
s.nt or knowledge of- the accused. Obvi- 
ously the things found were very heavy, 
and if, a3 the accused says, they were 
put into his bundle without his knew- 
ledze, their weight, if nothing else, wou!d 
have put him on inquiry, and Jed him 
to find out what the bundle co tained. 

In this Court it is contended by Mr. 
Abdul Aziz that Abdulla, the informer, 
and Ali Muhammad at whose pl«ce the 
accused stopped wera not on good terms 
with each other and that the things were 
placed by Abdulla hmself in the burdle 
in order to bring Ali Muhammad iito 
troub!e believing that the bundle Lelonged: 
to the latter. It is sufficient to say that 
there is absolutely no evidence on the 
record in support of this theury, and I 
have not the slightest hesitat’on in 1eject- 
ing it as highly improbab'e. l 

Next itis contended that the bolts and 
the bers of rifles found in possession of 
the accused are not arms within the mean- 
ing of section 4 of the Indan Arms Act 
and that, tl.ercfore, tle conviction of the 
accused under sect'oa 19 (d) is illegal. I 
am unable to agree with this contenticn. 
The word "arms" as defined ix section 4 
include parts of armsas well, and there 
can be nomanner of doubt that a bolt, 
which is obviotsly a most important part 
of a rfle isa part ofanarm within tke 
Meanisg of this section, In Nur Din v. 
Empress (1) certain acecsed w te convict- 
ed for hav'ng in their possess on swold- 
bi ts bought from timg td t'me at sales of 
old stores, It w&s contended on their 
behalf that sword hits were not ‘arms 
within the meaning of fhe Act. It was, 
however, held that the expression “arms” 
inc'uded ‘‘ parts of arms” and that, the 
tilts being part Of a swcrd was an :rm, 
The princip’e of this authority filly 2j pies 
to the present cese and I must, tLereicre, 
rod that the bolts and the bars found 
in possession of the accused were arms 
within the meaning of section’ 4 of the 


(1) 38 P. Ri 1889 Cra 


Vol. 55] . 
RAGHONANDAN y. KISHIN MOHAN SINGH, 


Act. The contentioa that an. arm or a 
part of au arm must be in serviceable 
Condition before it can be said to come 
wthn the meaning ef section 4is wholly 
disposel of by the Full Bench autho- 
ritv; Queen-Empress v. Jayarami Reddi 
(2) where a revolver with a broken trigger 
was he'd to be an arm within the mean- 
ing of this section, in sp te of the fact that 
it was not serviceable at the time when 
it wis found in possession of the accused. 
Lastly it is -contended that the con- 
viction under section 4171, Indan Penal 
Code, is bad inasmuch as there is n0 
evidence to show that the things found 
in possession of the accused were stolen 
property, Mr. Mickay for the Crown con- 
ce.ds tnat there is no evidence on the 
record in support of this chirge, and 
does not, therefore, press for a conviction 
On this count, 
accoriin ly accept the petition and 


"st aside tue conviction under section 411 


of the Indian Penal Code. ‘The còn- 
Vcion under section 19 (d) of the Indian 
Arms Act, however, wil! stand. 
"P Petition barily accepted. 
Z. Ke 
: (2) «x M. 360; 1 Weir 659; 7 Ind. Dec. 
Il, 
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PATNA HIGH COURT. 
CRIMINAL REVISION NO. 298 Or 1920. 
July x4, 1920. 
Preseni:—Mr. Justice" Jwala Prasad, 
RAGHUNANDAN PANDEY-- 
f PETITIO. BR 

versus 
KISHIN MOHAN* SINGH AND OTHERS 
—Orpi:1ts PARTY, 
Criminal Procedure Code (Act V of 1898), 
S. 145, proceeding wunder—~Notice—Finality of 

Proceeding——M azistvate, duty of. 
- A proceeding under section 145 of the Criminal 
Procedute Code is binding on the whole world. 
Under clausg (3) of the section the orderinitiating 
the proceeding is to be publiskcd by : copy of 
it being affifed to some conspicuous plece at or 
near the ‘subject-matter of the dispute. Lis ]ro-« 
vision i$ intended to Live notice to all persons. 


* 
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interested in the subject-matter of the dispute 
to come fo1rward and be made pattics to ihe pro- 
ceeding. Therefore, when the proceeding is 
over, the question of potsesticn is, to far as the 
Magistrate is concerned, set at rest conce Jur 
all, and thereafter he should maintain the order 
by taking action under sections 107 and 144 
of the Code, as the case may be, against pcrec ns 
interfering with the possesion of the pally de- 
clared to be in possession, whether or net ikey 
were parties to the procceding under section 145 
of the Code. [p. 1006, cols. 1 & 2.] 


e 
Crim'nal Revision. 


Mr. G. C. Pal, for the Petitioner. 
Mr. Khurshed Hussan; for the Opposite 
Party. 


JUDSMENT.—Th’'s appl’ cation is d':2ct- 
ed against an order of the Magistr.te, dated 
the oth June 1920, d.claring the possession 
of the secoz d party ur aer section 145 of the 
Code of Criminal Procesiure. 

Righunindin Pandey, first party, is the 
appl cant bcfore us, The second party con- 
sists of Kishun Mohan Sinth, Dharam 
Lal Sngh and Sheo Thl Rai. 

The subject-matter in dispute is plot 
No, 1765 of the Cadastral Survey. The 
litigation is a long standing one and kes 
beconie a matter of ancient history which 
has been given in detail in the jud; ment 
of th's Court, dated the 7th November 
10918, in a previous proceeding under sec- 
tion 115 of the Code. ki 


Raghunandan Pandey, first patty, was 
also first party in thatesse; SEeo'Taha] of 
the second party in thiscase was along with 
Ramrekha Rai and others, second purty in 
that case. 

The first party purchased on tbe 16th 
January 1917°at an auction sale held ig 
execution oi a decrec’ against Ramrekha 
Rai and his sons, the property of tke 
judgment-debtor and obtained writ Ex- 
hibits eA ard A-I referred to in the judg- 
ment of this Court. 

On the 231d Apriltwo members of the 
second party in that case Prayag and Ram 
Kishore insttuted proceedings un er rt les 
100 4nd Ios of O, XXI of the Code of 
C.vil Procedure  cisputing tle right of 
the decree-lolders to take possess on of 
th: propertes On the ground that they 
were.not parties to the Civil Court sale 
and the dakhaldahani. Their objections 
were disallowed and the possessiog given 
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by the Court was confirmed on the 16th 
August I917. A few months after that, 
the possession of the first party auction- 
purchaser was interfered with on the 
spot. The Police reported on the 17th 
January that the fitst party was in pos- 
session of the properties and that the 
judgment-debtors and others at their 
instigation were trying to disturb his 
possession, A proceeding under section 
145 was accordingly instituted. The pro- 
ceeding is dated the23rd January 1918 
and is Exhibit 3 in this case. It was 
proclaimed and setved on the spot, per 
report of the Sheriff of the Court, dated 
the goth January 1918. Plot No. 1703 is 
mentionedin the proceeding as being the 
subject-mitter of dispute. 

The Migistrate was, therefore, under 
misapprehension in saying thatit is not 
clear that theformer case under section 
145 ‘affected Survey Plot No. 1705" which 

: is the subject matter ofthe present case. 
This in itself vitiates his order under 
section 145. If he had looked to Exbibit 3, 

' the proceeding in the former case and 
the Sheriff's report he would not have made 
this remark andthe fact that the present 
plot was also the subject-matter of the 
previous prcceeding under section 145 
wasa very material fact for the determin- 
ation of the present proceeding before the 
Magistrate. The delivery of possession by 
the Civil Court to the first party and the 
proceedings adopted by some of the per- 
sons at the instigation of the judgment- 
debtors under sections Ioo and 101 of the 
Code of Civil Procedure, were fully dealt 
with in the judgment of this Court in 
that case and it was held that the first 

. party was in possession cf the property, 
and the only remedy of persons affected 
by it wasto go (Sfc) Tahal Rai, oneof the se- 
cond party inthe presentcase concerned, for 

- he was also a party in the previous , pro- 

ceeding. Clause (3) of section 145 of the Code 
of Criminal Procedure requites that a copy 
of the order of the Magistrate under clause 

(x) of the section, namely, the proceeding 

under section 145, shall be publshed by 
being affixed to some. consp'cuous place 
ator near the subject-matter of dispute. 

Thisis a new clause andis intended to 

give notice to the persons interested in 
ghe subject-matter of the dispute to come 
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forward and be made parties to the 
proceeding. Asfaras the Magistrate is 
concerned, the question of possession is 
this set at rest oncefor all and there- 
after he should maintain the order by 
taking action under sectiors 107 and 144 
as the case may be against persons 
interfering with the possession of the party 
declared by the Magistrate to bein posses- 
sion, Therefore, the proceeding in the 
previouscase is binding upon the whole. 
world. In the other case the order of the 

Magistrate declaring the second party to be. 
in possession was set aside andit was held 

that the first party was in possession of the 

property under tbe recent writ of dakhal- 

dahani ofthe Civil Court. In that view 

the Magistrate was directed to see that. 
the possession of the first party was not 

interfered with in any way. Thisvirtually 

was & declaration under section 145 in 

favour of the party and tke Magistrate 

should have acted upon the directions given 

by this Courtand protected the first party 

from being interfered with in its posses- 
sion., ` 

The Magistrate has disregarded the ordet 
of this Court and bas embarked upon an 

investigation into the question of posses- 

sion on the ground stated by him that 

Kishun Mohan Singh of the second party was 
not a paftyinthe previous section 145 

case. As shown above, this position is 
untenable. 

Another reason for 1e-opening thé pro- 
ceeding is stated by the Magistrate to he 
that he was not a partv also iif the Civil 
Court decree and the dakhaldahand, but, 
as shown in the previous judgment of 
this Court, the possession was effectively 
delivered by the Civil Court to the first 
patty, and the oly course open to per- 
sons other tham the judgment debtors was 
to apply under section roo of the Code 
and thereafter to institute a regular suit, 
As a matter of fact to other persons, 
who subsequently became parties in the 
former proceedings under section 145, 
Criminal Procedure Code, made sten 
applications, which after investigation 


by the Qivil Court were dismissed, 
It was in the circumstances held 
that the order became final and 


conclusive under section 103 and that 
Order was binding upon the Oriminal 
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Court under section 145 so far as the 
question of possessionis concerned. 

Thus the grounds upon wh'ch the 
Magistrate has re-opened the question of 
possession are untenable. 

Again the Magistrate in his order has 
not specified as to whether the three per- 
sons, members of the second party, were 
jointly or severally in possession of the 
property. If they were jo ntly liable the 
former proceeding under section 145 
operating against Sheo Talal Rai, one of 
the members, is also conclusive against 
the other membersealso. Jf, on the other 
hand, they were separately in possession 
the Migistrate ought to have said so and 
to Lave specified as to which of them was 
in exciusive possession. The matter :s 
concluded by the subsequent decree of ihe 
Civil Court (Hxhibit 4 dated the 13th 
September r919 filed before the Magis- 
trate), È 

So Tahal Rai very rightlv under the 
directions of this Quurt in the previous 
proceeding’ under section 145 along with 
others lodged a civil suit for a  dec'ara- 
tion of his title and recovery of posses- 
son ofthe property w;threspect to which 
an adverse Order was passed against Lim. 
In that case a number of persons have 
been arrayed as plaintiffs and defendants. 
Sheo Tahal Rai knew full well who were 
ihe persons interested in the subject- 
matter and itis conspicuousthat although 
. in the present proceeding he claims tobe 
in possession of the property along with 
two other persons and the ofder of the 
` Mag strate has been made jointly in favour 
of all of them, yet he did not make them 
parties in the civil suit. It clearly 
shows that Kishun Mohan Singh end Dha- 
ram Inl, two members of the second party 
in the present ptoceeding, had no interest 
inthe property. That case was decided 
against the plaintiff, Sheo Tahal Rai, ond 
- the right, title and possession of the first 
patty was ,confirméd and the previous 
delivety of possession of the Civil Court 
was also upheld. The second party, Sbeo 
Tahal Rai, has no ocus standtin the present 
preceeding and for the matter of that, 
the other party Kishun Mohan Singh and 
Dharam Lal. Singh. The Magistrate has 
disregarded the decree of the Civil Court 
which was Exhibit 4 produced before him 
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and which under section 145 was 
conciusivé as to the rights of the partics 
to possession of the property in suit, The 
fact that the plot was not mentioned in 
the Original Civil Court writ of delivery -of 
possession, des not affect the questicn, 
for at that time the survey plots were not 
known The property was identified in 
the former proceeding which clearly 
mentions Plot No, 1705 as the subject- 
matter of the dispute, It kas alsd been 
specified in the Civil Court decree. (Exhibit 
4 dated the 13th September 1919). 

The orderof the Magistrate is, therefore, 
without jurisdiction and is set aside. 

It is strange that the Magistrate in this 
part’cular caseis bent upon disregarding 


‘the tepeated orders and decrees ot tle 


Civil Courts at tke instance of one person 
or the other, Ii theman declared by the 
Civil Court to be rightful owner of the 


propertyand entitled to possession of tke 


sama, be driven to litigation in this way, 
perhaps there will beno end to it,icr 
everybody in the village one <fterthe 
other w:llcome forward to dispute his 
right. It was clearly held in the prc- 
vious proceeding by tlis Court and also 
by the Police in that proceeding that the 
judg ment.debtors were instigating the per- 
sons not parties to the decree fo set up 
claims adverse tothe purchaser simply 
with a view to harass him, There must 
be finility somewhereand if the ' Mapis- 
trate had realised his duty .and done it 
properly in following the Civil Court pre. 
cept and maintained the possesson of tke 
property, so lar as he was concerned, the 
matter would have come to an end. 

I, therefore, have no hesitation in setting e 
as'de the order of the Magistrate and 1 
enjoin the Magistrate will maintain ihe 
possession of the first party and prevent 
aggressions by others and wil not take 
notice Of the fact that they were not 
parties either to the Civil Court decree 
or to the previous 145 proceeding. If 
anybody is aggrieved by tke possession 
given by the Civil Court let him go to the 
proper Tribunal for the adjudication of his 
tights and recovery of the property. The 
Migistrate has ample power under sections 
Io7 and 145 to maintain the possession of 
the first party. 


N, X, Order set aside, 
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LAHORE HIGH COURT, 
CRIMINAL REVISION PETITION NO. 845 
OF 1933. 

June 25, 1923, 

Present;—Mr. Justice Moti Sagar. 
BIKRAM SiNGH—Accisep— 
PETITIONER 
UZYSHS 
NIHAL CHAND-—COMPLAINANT— 

i RESPONDENT 

Crinfinal Procedure Code ( Act V of 1898), s. 195 
—Suanctton to prosecute, whether should be granted to 
debtor against Creditor. 

It is not expedit ut that a sanction to prosecute 
should be granted to a debtor to use against his 
creditor. 

Nazir Hasan v, Dost Mtthammiad,26 A. 1; A.W. 
N. (iyo3) 171; 1 Cr. L. J. 120, Jadu Lal v. Lowts, 
Ir C. W.N. 712; 34 C. 848; 5 Cr, L. ].480; 6 C. L. 
J. 531, Brojobashi Panaa v, Emperor, 4 Ind. Cas. 
485; 13 C. W. N. 398; rx Cr. L. J. 4, Donald 
Graham & Co. v. Kewalram Ghanshamdas, 15 
“lad. Cas. Bos; 13 Cr. L. T. 533; 5 8. L. R. 237, 
rel ed oi. | IN 

Petition, under section 439, Crim:nal Pro- 


cedure Code, for revision of an order of. 


the District Judge, Gujranwala, dated 
the roth February 1923, reversing that of 
the Senior Sub:rdinate Judge, Gujrat, 
dated the 8t1 June 19:2. 

Mr. Gobind Ram, forthe Pet.tioner. 

JUDGMENT.—One Bawa Bikram Singh 
applied iur the execution of his decree 
which he had o5tained against Kesar Mal 
and his son N.hal Chand. On the i15th 
of Janaary rgrg Nihil Chand made an 
application tothe Senior Subordinate Judge 
of Gujrat to the elect that he had paid 
to the decree-holder Rs. 1,200 in full 
satisfaction of ‘the decree, and prayed 
thatthe decree-holder should be summoned 
to certify the payment, Along with this 
application he filed a receipt for Ks. 1,200 
which purportel to bear the signature and 
thumb mark ofthe decree-holder, Bawa 
Bikram Singh. Bawa Bikram Singh 2p- 
peared in Co-rt aud denied the genuine- 
ness of the receipt, On, the 2gth of 
August 1919 the 5.nior Subord nate Judge 
declared the rece pt to be genuine aid 
further ordered that noti.e should be 
issued to the decree-holder to shuw ceuse 
why he should not be prosecuted for 
peijury. Sanction was gran'ed against 
Ram Lobhaya and Mahbub Alam - w.t- 
nesses who had deposed that th: receipt 
was not genuine, but sanction was telused 

agains Bawa Bikram Singh on the ground 


. contended on his behalt tkat urde2 


that there was no application by the 
judz;ment-debtor to prosecute the decre- 
holder, Nihal Chand then made aru, iler 
applicationiorsanction to prosecute Bik am 
Singh, but this was rejected by the Senior 
Subordinate Judge on the 8th oi June: 
1922. Against this order of dismissal an 
app:al wes preferred to the District Judge 
of Gujranwala, who by h-sorder date; the 
10th o! February 1923 set as de the orccr cf 
the Senicr Subordinate Judge anu grin ed 
sanction to pros.cute Bawa Bikram Sin ph 
under sections 193/210 of the] ndian Pcnel 
Code. 

Bawa Bikram Singh has come up tothis 
Court on tke revision sideard it has leen 
the 
peculiar circumstances of thiscase sanct cm 
ought nut to have been granted. In my 
osinon there isiotce in this contenticn 
audit must prevail. Tuereisampleauthority 
for holl.ng thatitis not expedent that 
saucton to prcsecule should Le given io 
a debtor io use against his creditor, vide 
Nazir Hasan v. Des. Muhan mad (1), Jadu 
Lalv. Lowis (2), Brojobasht Panda v. 
Emperor (5) ana Dot.la Graham & Cos 
v. Kewulmm Ghanshemdas (4). ln the 
presentc.se therecan b. no manner of 
doubt that the object with which the 
judgment-qebtor has applied for sanction 
to prosecute the decree-holder is not to 
further the ends of justice btt to put 
pressure upon the decree-hol.er to give 
up his cla m under the decree. I do not 
think that it will be in the interests of 
public justice to Maintain the, order of 
sanction given Ly learned Sessions Judge 
and I accordingly Tevoke the canction, 

Zz E. Sanction revoked. 


e 
(1) 26.4. 1; A.W. N? (1903) 171; 1 Cr.' I. f; 


120. 

(2) zx C.W. N. 712; 34,C. 848; 5 Cr. I; J. 480; 
6 C. L. J. 531. d 

(3) 4 Ind. Cas. 485; 13 C. W..N. 398; 11 Cz Ja, Je 


4. f 
(4) 15 Ind. Cas. 805; 15 Cr, L. J,533;5 $, Ip 
R. 237- | 
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PRIVY COUNCIL, 
APPEAL FROM THE FUNJAB CHIEF Cour’, 
November 2, 1922. ' 

Present :—Viscount Cave, Lord Phillimore, 
Lord Justice Clerk, Sir John Edge and 
Mr. Justice Duff, 

Khawaja MUHAMMAD HAMID— 
PLAINTIFF — APPELLANT 
versus 
Mian MAHMUD AND OTHERS— 
DRFRKNDANXTS—HESPONDENTS. 

Muhammadan Law—Wakf— Dedication when may 
be inferred—Khankah, nature of—Sajjadanashin, 
succession to—Surpius  offevings—-Members of 
family, whether entitled. 

A hhankah is a monastery or religious institution 
where dervishes and other seekers after truth con- 
gregate fot religious instruction and devotional 
exercises. fp. 1099, col. 2.] 

Piran v. Abdool Karim, x9 C. 203; 9 Ind, Dec. 
(N. s.) 581, Mohiuddin v. Sayiduddin, 20 C. 810; xo 
Ind. Dec. (N. S.) 545, Vidya Varuthi Thirtha v. 
Balusami Ayyar, 65 Ind. Cas. 161; (1921) M. W. 
N. 449; 41 M. L. J. 346; 44 M. 831; 3 U. P. L. R. 
(P. C) 62; 15 L. W. 78; 30 M. L. T.66; 3 P. L. T. 
245; 48 I. A. 302 at p. 823; 26 C. W. N. 537; 24 
Bom. L. R. 629; 20 A.L. J. 497; (1932) A. I. R. 
(P. C.) 123 (P. C), referred to. 

Origin of khankahs described. 

On the death of a sajjadanashin his eldest son 
13 not entitled asof right to succeed him but the 
eldest son, if qualified, is the natural successor of 
hisfather. [p. 1013, col. 2.] 

Dedication may be inferred although the word 
A shownto have been used. [p. 1013, 
col, 2. 

Jewun Doss Sahoo v. Shah Kubeer ood-deen, 2 M. 
L A. 390; 6 W. R. 3 (P. C.; r Suth. P. C. J. roo; 
1 Sar. P. C. J. 206; 18 E. R. 348, referred to. 

At certain shrines the members of the founder's 
family other than the sajjadanashin are treated 
as entitled to share in the surplus offerings 
which sunan after paymentof expenses, [p. Ior4, 
col. 2. 

Appeal from a judgment and decree of 
the Punjab Chie: Gourt, reversing a judg- 
ment of the District Judge, Multan. 


Messrs. DeGruyihen, K. C., Bevan Paiman 
and Dube, for the Appellants. 

Sir George Lowndes, K.C., Messrs. Raikes 
and Abdul Rashid, for the Respondents, 


è JUDGMENT. 

Viscount Gave,—This appeal raises ques- 
tions as to the existence of a khankah (a 
Muhammadan religious institution’ at 
Taunsa in the District of Dera Ghazi 
Khan ine the Punjab, and as to the rights 
of the*sajjadanushin (or superior) of such 
an instution., The nature and’ origin of 
khankahs wete described in the judgments 
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of the High Court of Bengal in Pir: v. 
Abiool Karim (1) and Mohiuddin v. Sayid- 
ud-din (2) atd in the judgment of this 
Board in Vidya Varuiht Thirithe vV. 
Balusami Avyar (3) and need not be further 
elaborated. It is enough to say that a 
Rhankah is a monaslery or religious in- 
stitution where dervishes and other seekers 
after truth con:revate for reli-ious instruc- 
tion ang devotional exercises, 1t has 
generally been founded by a deratsh or a 
sufi picfessing esoteric  bel'efs, whose 
teachings and personal sanctity hive at- 
tracted disciples whom he initiates into his 
doctrines. After his death he is often 
revered as a saint, and his humble takta 
(or abode) grows into a khankah and his 
durgah (or tomb)into a ratizah (or shrine), 
The khankah is usually under the gover- 
nance of a sayjadanashin (the one seated 
on the prayer mat) who not only actsa 
muiwallt (or manager) of the institution, 
and of the adjoining mosque, but also is 
the spiritual preceptor of the adherents, 
The founderis generally the first sajjada- 
nashin, and after his death the spir.tual 
line (silsilla) is extended by a succession 
of sajjadatishins, generally members of 
his family chosen by him or according 
to directions given by him in his life- 
time, or selected by the fakirs and murtds, 
and formally installed ; and the income 
of the institution is usually feceived and 
expended by them. ° 
In the present case ,events followed 
closely the course above described. 
Khawaja Muhammad Suleman, who was a 
disciple of Nur Muhammad  Muhani of 
Makar in the State of Bahawalpur (a 
member of the well-known Chishti family 
of sufi), came to dwell at Taunsa, a 
place situated in a sandy desert under the 
Suleman Tange and then uninhabited. It 
is recorded in a book called Manikab-ul- 
mahbubin (the history of the beloved of 
God), which was written in or about the 
year 1860 by one of his disciples and 


(1) 19 C. 203; g Ind, Dec. (x. 5.) 58r. 

(2) 20 C. 810; 10 Ind. Dec. (N. $.) 545. 

(3) 65 Ind.Cas. 161; 48 I. A. 302 at p. 3233 
(1921) M. W. N. 4493 41 M. L. J. 346; 44 M. 831; 3 
U. P. L.R. (P. C) 623 15 L W. 78; 30 M. L. T. 66; 3 
P. L. T. 245; 26 C. W. N. 537; 24 Bom. L. R. 629; 
20 A. Ln J. 497; (1922) ALI. R (P. C123 (P.C) 
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was referred to by both parties in the 
suit, that Suleman built a house and a 
dalan (or gallery) for his lodging, a hujra 
pr rooin) for his worship, and a dalan 
or the society of fakirs, and further that 
he erected a kalêha mosque where he 
said prayers iu congregation, and to the 
east of the mosque a wooden canopy 
Shaded by reeds, Under which he held 
Court, Mention is also made of other 
hujraseand a langer jor kitchen) for tbe 
use of his adherents, and a well; and 
it is said that an  auditcr of accounts 
and a legal adviser and a Counsellor were a p- 
pofoted. Suleman was much fevered as a 
feligious teacher and made many disciples, 
including the Nawab of Bahawalpur, who 
demolished the Aatcha mosque of earth and 
built a pacca mosque in ils place. 

Suleman diedin orabout the year 1849; 
and, his sons having predeceased him, be 
was succeeded by his grandson (the elder 
son of his elder son) Khawaja Allah Bakhsh, 
who on the third day after the death of 
Suleman was “made to sit on the musalla of 
Hazrat Suleman” with the usual ceremonies, 
in:luding the tying of the turban, end 
with the assistance of holy men who had 
‘come from Ajmere. Khawaja Suleman 
was buried in his house at Taunsa, and 
his tomb became a sacred place cf pilgri- 
mage, patticularly on the occasion of the 
urs or célebrations held on the anniversary 
of his death; and Taunsa became known 
as Tainsa sharif, ot or holy Taunsa. In 
memory of Suleman, the Nawab of Baha- 
walpur erected a marble shrine over his 
place of burial and re-built the mosque 
in marble. 
» Khawaja Allah Bakhsh carried on his 
grandfatnet’s work with zeal aud success, 
@nd with the assistance of a number of 
pirs and khalifas. who bad been ordained by 
him, and made many disciples ; and many 
thousands of pilzrims were attracted to 
th» shrine. Allah Bakhsh obtained crents 
of more land from the tribes in the dis- 
trict, and with the help of his followers 
put up huts and bungalows for the fa&frs 
and dervishes, and Serais and langars for 
the accommodation of the pilgrims, so 
that at the tima of his death the mosque 
and shrine, with the buildings used in 
connection with them, occupied some acres 
of ground. Remission of revenue was 
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granted to Allah Bakhsh as sajjadanashi# 
of the khankah at Taunsa, and he was 
exempted under that designation from ap- 
pearing personally in a Civil Court. 

On September 13, 1901, Khawaja Allah 
Bakhsh died, and his eldest son  Hafiz 
Muhammad Musa was duly installed 4s 
sajjadanashin in his place. Shortly after- 
wards differences arose between Muhammad 
Muga and his half-brother Mian Mahmud (the 
first respondent in this appeal) as to 
the posititon and authority of Muhammad 
Misa as sajjadanashin and the rights and 
interests of the two brothers in the prop- 
erty left by their father Khawaja Allah 
Bakksh; and at the instance cf the Deputy 
Commissioner, these differences were re- 
ferred under the Frontier Crimes Regula- 
tion to the Tumandars (or headmen of the 
district) with a view to a settlement. The 
tumandars, after hearing the paities, made 
an award, dated September 30, 1903, 
whereby they determined (in effect) first, 
that Muhammad Musa was sajjadanashin 
of the kkankah with the right to manage 
the mosque and shrine; secondly, that the 
income of the shrine, consisting of the 
Offerings of the pilgrims, should belong 
as to one-fifth to Muhammad Musa as 
827jada ft'ashin, as to the balance to the 
two brothers equally; and, thirdly, that 
while the mosque was wakf property 
and the shrine, with its inner and outer 
astanas (or courtyards) and certain other 
properties were joint and impartible, the 
remain/ng properties including the serais, 
bungalows and langars, weree divisible 
between the brothers equally. The fol'ow- 
ing clauses in the award which relate to 
the properties above-mentioned, have a 
bearing on wht follows r— 

‘‘4,—The buildiag of the astana kalan 
(which includes the astana of the kkankah 
shr ne) and as well as*the houses of the 
muharti people situate on the northern 
side of the mosque, shall be considered 
joint. However, the compound of the 
asiana of the rauza mubarik, which is 
situate onthe west of the mosque andis 
attached to the rauza, shall not be con- 
sidered as Mable to partition, because it 
is an ibadat-kiana. Yhe aervishes who 
formerly lived there shall, in fut@re, also 
stay there in accordance with th® previgr ; 
practice. 
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*"5.—The mosque is wakf property. The 
appointment of its Imam anl Mu an 
shall be in the hands of the sajjademashin. 
Saying of prayers and call to pray ers 
Shallbe,in accordance with the practice 
of the previous sajjadanashins, in the 
hands of the sajjadanashin for the time 
being. The prayers should be said during 
that -portion of the time in which they 
were formerly said, according to the 
practice of the sajjadan:shins. ‘he 
same practice shall be acted upon in future. 

* $ $ k 


''8.—T he residential buildings, consisting 
of Haram Sava, dwelling houses, guest- 
houses and lingty khanas (charitable 
kitchens) shall be the property of both 
the parties in equal shares, But the 
langar khanı and Makan-i-Itikaf, which 
are in front of the shrine, and wese 
the Kuran and wazifas ate recited, are 
specifically declared, with the consent of 
Mian Mahmud, to be the exclusive 
property of the  saijadanashin, Min 
Mahmud shall have no concern with these 
buildings. There are also two kharas 
(mills for grinding corn) in the longar 
kanas (charitable kitchens), They shell 
also belong t» the suljudanashin. The 
boundaries of the Ja ngar khana (charitibie 
kitchen) are as follows :— 

“On all three sides, namely west, south 
and east, there is a public thorouzhfare. 
The sid building is confined within a 
wall with $1e exception of shops. 

"9g —Haram Sura baildings, outer re- 
sijential hous:s and guest houses have 
all been held tobe the property of tie 
patties in equat shares. They shall 
be divided accordingiy ¢n a gentlemanly 
manner. 

“ro.—TDah Dard&h well and Tbalawa!a 
well shall be jsint property. None of 
the p.rties shall ba entitei to iaterfere 
wth the se pp-y of water for the timebeing, 

i * * * 


'" r6.—Lhe place “mussllah’ in front of 
the shrine where the late Hazrat sat and 
recited his pravers should be considered 
as speciily -meant fo: the s57/ad 3 na shin, 
aud in his” absence the person whom he 
authorises ctn sit there.” 

These decisions were apparently ac- 
cepted by Muhammad Musa and to some 
' extent by Mian Mahmud, and they pro- 
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ceeded to partition between them by 
arrangement the properties decl.red to 
be divijible. But further differences 
arose, and the whole matter was again 
reierrel to the arbitration of o Maulvi 
named Najam-ud-din, who, after hearing 
the parties, made his award, dated June 
17, 1994. This award went inta much 
detail, and it is unnecessary to state its 
conclusions’ at length but the short effect 
of it was to confirm the dccisions of the 
Tumandars except as io the income from 
the shrine, whi.h the arbitrator directed 
to bs divided equally, and to confirm 
with certain modifications the partition 
atranged between the parties. This award 
was accepted by Muhimmad Musa, who 
applied to have it filed in Court, but 
the application was opposed by Mian 
Mihmud, who was still not content, and 
was rejected on the ground that the award 
was incomplete. 

Meinwhliie, the two brothers, being still 
in difference, joined in a request to 
Nawab Ahmad Yar Khan to endeovour 
to bring about a settlement and the latter 
pr»pare] a deed of co'upromise under 
which both parties were to accept the 
award ot, Najam-ud-diu, subject to some 
small modifications of detail. Mufiamuad 
Musa by a letter to Ahmad Yar Khan 
assented to this propos:l, and Mian 
Mahmud was apparently willing to agree 
to it but before iormal effect could be 
g yen to thecompromise, Muhammad Musa 
ded on Yebruary 9, 1000. 

Upon the death of Muhammd Musa a, 
further quarrel broke out Le:ween his 
eidest son Khawaja Muhammed Hamid 
(the appellant in tlis appe.l) ond the 
respoundent Mian Mahmud as to the rizht 
of theeformer to succeed his latter as 
sijiadinashin, and as to the rigits and 
ijiter:sts of the di: patınts iu the property 
of Khiwaja Allah Bakksh, Lut on the 
intervention of Mr. Cassou, the Deputy 
Com nisSioner, terms were arranged, and 
few days a:ter Muhammad Musa’s death 
tha following ogtee:nent was siened:— 

“I, Miin Hanid, very willingly consent 
to Miaa Mahmud sitting in iront of me 
aud shall have no objection thereto, but 
he shoild not sit on my mussullaf, On 
every occasion, Í*shail consider him, who 
is my un:le, as deserving respects from 

e 
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me. I shail be going to my uncle once 
a day. I shall act upon and abide by 
the settlement made by Ahmad Var Khan 
with my deceased father. 
(Sd. WARIR HAMID, » 
Saja da tia shtn of Taunsa. 


“I would very willingly take part in the 
dastasbandi and installation on gaddi of 
Mian Hamid and shall perform the cere- 
mony with my own hands.. I shell 
ever be loving my dear nephew Mian 
Hamid, : 

(Sd) FAKIR MauXxup." 


The effect of this ‘agreement was that 
the appellant was to be installed as 
sajjadanashin in succession to his father, 
and that the settlement proposed by 
Ahmad Yar Khan was to be accepted and 
carried into eitect, 

In pursuance of the last-mentioned 
agreement the appellant was duly installed 
as Saijadanashin by the ceremony of 
daslarbandi (the tying of the turban), the 
respondent Mian Mahmud and a number 
of pirs assisting in the ceremony; but e 
few days later the respondent Mahmud, 
apparently repenting of his bargain, pfo- 
cuted | himself to be invested by other 
pirs with tbe like rank, and thenceforth 
began to usurp some of the functions of 
the sajjadanashin and in other ways io 
interfere with the rights secured to the 
appellant by the agreement. This new 
quarrel continued for some years, and 
ultimately on July 22, 1911, the appel- 


.l&nt commenced this suit against the re- 


spondent Mian Mahmud and the two 
younger'brothers of the appellant (who 
also claimed an interest in the succession 
of Hafiz Musa), alleging in effect that the 
shrine and all the property used in con- 
nection with it, including a great part of 
the properties which had been partitioned, 
were dedicated to the religious purposes 
of the gaddi, and that the respondent Mian 
Mahmud was interfering with such pro- 
petty and with the appellant's rights as 
sajjadanashin, and claiming an injunction 
and possession of the property. The de- 
fendants filed written statements in 
answer and a number of issues were 
framed, of which the most important 
were the following :— 
+ 


Pd 


INDIAN CASES, 


[1925 


'"(x) Is there a religious institution 
(gaddi) at Taunsa, and is plaintif is 
manager (muniazim):? 

(2) Does property 1-31 of the plaint 
belong to this institution, and (or) is 
this property wakf and is plaintiff its 
mutwalli ? 

(3) Is plaintiff sajjadanashin of this 
institution, and what are his rights as 
such ? 

(4) Is the partition invalid ?” 


The suit was heard by the District 
Judge of Multan (Mr. F. H. Forbes) who 
decided the first and third issues and the 


‘greater part of the second and fourth in 


favour of the plaintic-appellant, holding 
that there was a religious institution at 
Taunsa of which the plaintiff alone was 
the manager, and thaf the shrine with 
its inner ang outer asignas and the schools, 
bungalows, serais and langars used in 
connection with it, were religious buildings 
and wakf property under the plaintiff's 
sole control. He accordingly on February 
4, 1913, made a decree containing a de- 
claration that the properties above-men- 
tioned were under the management of 
the plaintiff as sajjadanashin and that the 
defendants had no proprietary rights in 
them, an injunction restraining the defend- 
ant Mian Mahmud from interfering with 
the plaintiff's management of the above 
property and an order for possession and 
for the costa of the suit. 

The defendants having appfaled to the 
Chief Court of the Punjab, the learned 
Judges of that Court (Sir Donald Johnston 
C.J.and Leslie Jones, J.) differed from 
the District Judge en allthe above points, 
and held that {apart from the mosque), 
there was no such religious institution as 
alleged, that the plaintiff was no sajjada- 
nashin, and that none of the property in 
suit was wakf, but that all of it was or- 
dinary property of Allah Bakhsh divisible 
among his heirs. They accofdingly revers- 
ed the decree of the District Judge with 
costs and dismissed the appellant’s suit. 
except that (the defendant Mahmud not 
objecting) an injunction was, granted res- 
training the defendant Mghmud from 
attempting to lead prayers in the presence 
of the plaintiff when the latter was there 
with the intention of leading prayers, 


- 
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The plaintiff thereupon appealed io His 
Majesty in Council, 

The appeal’ was strenuously <rgued on 
behalf of the appellant and of the re- 
spondents. Difficulty is caused by the 
contradictory evidence given by the wit- 
messes, including the maulvis who were 
called as experts in Muhamm:adanLaw,and 
by the difference of opinion in the Indian 
Courts; but their Lerdships, after con- 
sidering all the arguments brought before 
them, have come to clear conclusions v pon 
the severa] points raised which may be 
stated in the itollowing order:— 

I. Is there at Taunsa a religious in- 
stitution (a khankah or mazhabi gaddi) 
for devotional exercises, and the instruc- 
tion of pupils in the Muhammadan 
faith ? . 

In their Lordships' opinion there is such 
an institution, The history of the founda- 
tion by Suleman and Allah Bakhsh agrees 
closely with the history of other institu- 
tions ?1wo ys recognised as khatkahs and is 
consistent only with the existence of such 
a foundation. The life and teaching of 
Suleman, his recognition as a saint, the 
thronging of pilgrims to his shrine, tle 
swaim of fakiss and dervishes who have 
been there engaged in teaching end de- 
votional exercies, the large nrmber of 
disciples constantly present, and the recog- 
nition of Allah Bakhsh, Mukammad Musa 
and the appellant successively as sajjada- 
naskins of the institution—these ard 
other facts which are teyond dispute 
show that a religious institution stch as 
described by the plaintiff has existed 
and flourished at Taunsa for many 
years past. The foundation is expressly 
referred to in some of the documents, 
such as theawerd of the Tumandars, as a 
khatkah, ard has” been described by the 
respondent himself asa gaddi; and tke 
evidence shows that itis acknowledged by 
Muhammadans throughout Incia as a 
legitimate off-spoot of the Rhankah at 
Mahar and of the great shrine at Ajmere, 
and as the mother of a number of other 
shrines which are {frequented by the 
faithful. Upor the whole, their Lordships 
consider that the existence of this founda- 
tion must be taken as established. 

2, I8the appellant sajjadanashin and 
managefofl the khankah? With deference 
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to the opinion of the learned Judges of 
the Chief Court, their Lordships feel no 
doubt that he is. Notwithstanding the 
ptactice hitherto followed at Taunsa, they 
would hesitate to say that on the death of 
a sajjadanashin his eldest son is entitled 
as of right to succeed him; Lut the 
eldest son, if qualified, is the natural 
successor of his father. And, however 
that may be, the evidence is clear that 
the appellant was formally recognised and 
installed by the firs with the express con- 
sent and assistance of Mian Mahmud; and 
this being so, it is not now open to 
Mahmud to question the appellant's posi- 
tion as sajjadamashin or his right to 
manage the mosque and the property 
attached to the khankah. 

3. What property is attached to the 
kkankah? or, in other words, what pro- 
perties were made wakf by Khawaja 
Suleman or Khawaja Allah Bakhsh and 
dedicated to the religious purposes of the 
institution ? 

This is a qrestion of considerable d'f- 
culty, as it is not proved by direct evi- 
dence that either Sulemap or Allah Bakhsh 
used the word wi kf or mace formal dedica- 
tion of any property to religicus uses. 
But, as pointed out in Jewan Doss Sahoo 
v. Shah Kubeer-ood-deen (4) decicaticn may 
be inferied although the word wakf is rot 
shown to have been used and there are 
facts proved in this case from which the 
dedication of come property to religious 
purposes may Le inferred. 

First, as to the shrine’ of the saint, 
with its astana, the place of worship for 
the sajjada, and the suirovnding Lujas 
and gates—Leing the projeity shown in 
the plan P. Y—the'r Lordships are of opinion 
that this is wakf. Not only is the shtine. 
tke burial-piace of the ‘ouader, but the 
tomb with its adjuncts Lave been vsed 
and recogrised for upwards of half a 
century as à place of pigrimege and as 
the home and centre cí the religiors and 
educationel community founded by the 
saint and continued by his grandson, The 
marble shtine erected by the Nawab was 
obviously intended to be used, not as 


(4) 2 M, I. A; 390;6 W. R 3 (P.C x. Suth: P 
C, J: roor r Sar. P. C. J. 206; 18 E, x b 
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private property, but.as a place of pil- 
grimage and a focus of relicious teaching. 
The plice of worship in the courtyard 
his been reserved for the sajjadanashin, 
and the hujras fot the use ot the fairs, 
Some of the bu'ldinss contain inscr ptio, s 
pointing to a r:1g ous use. The Tuman- 
dars, who had local knowledge, held 
these buildings to be impartible; and 
their view was confirmed by Najam-ud- 
din and Ahmed Yar Khan and accepted 
by all persons concerned, including the 
TespOndent Mahmud. Iu view of all these 

.facts itis difficult to believe that this pro- 
perty is now to be treated as the atso'ute 
property of the heirs of Allah Bakhsh, 
so that it would be in the power of any 
of them to claim his share ard practical'y 
to destroy the religious foundation; and 
it seems reasonable to infer a dedication 
to the purposes of the khankah. 

“a Secondly, as to the mosque, with its 
inner and outer courtyards, well, tanks, 
hujras and schools, and the Maharsi 
bungalow—being the propetty shown in 
the plan P-2—like considerations apply. 
The mosque is admittedly wakf property. 
The aSainos ate used Ly the fakirs and 
pilgrims, and are holy ground; for Allah 
Bakhsh directed that shoes should be taken 
off there, The huts are for tke use of the 
dervishes, and the schools are religious 
schools connected with the khankah. The 
Maharvi bengalow was given by an 
adherent for the use cf the superior of 
Mahar, the parent shrine, on his visits to 
Taunsa. This property, therefore, musi 
also be held to be wakf. 

As to the remaining properties in dis- 
pute suck as the serais and langars, these 
stand in a different position. They have, 
no deubt, been used for the accomiro da- 
tion of the pilgrims, but they were never 
appropriated to tke religious purposes of 
the khankah. .Thereis no evidence show- 
ing that they were erected out of the 
offerings at the shrine. ‘the Tumandars 
‘and the arbitrators, all of them skilled 
in Muhamadan Law, treated these houses 
as private property and  pertible, ard 
the part es to the dispute accepted this 
view aud agreed to a partitiun. As 10 
these items, therefore, that is' to sey, all 
the properties except Nos. I and 2, the 


< appellant's claim fails. 
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4. To whom do the offerings at the 
shrine belong ? 

It wass'a'edinthejudgmentof this Board 
in Vidya Varuthi Thirtha v. Balusamy Av3ar 
(3) that "crdinarily specking, tbe sajja- 
da:ashin tas a lager right inthe surplus 
:ncome than a mutwalli, Jor so long as. 
he does not spend it in wicked living or 
in objects wholly alim 10 his office, He,- 
like the Mahani oia Hindu mazh, has full 
power o: dispisition over it," But this 
does not mean that in every case the 
whole income frem a kkankah is ct the 
disposal of the sajjadanashin; and it is 
plain from the authorities, as well as from 
the evidence in this svit, tratat certein 
shrines the members cf the fornder’s 
family. other than the  sajjadanashin 
aie treated as entit£ed to  sbere dn 
the surplus offerings which remain efter 
payment of expenses, This, it is statcd 
in the Fatwa Azizi (yage go) that “the 
offerings daily made at the durgah should 
be spent in connection with the expenses 
of the descendants of the siit and tke. 
service of the durgah accorcirg to tkeir 
needs. An l orest person should Le appoint- 
ed as mulawalli in order to collect tle 
ofelings and distribute them properly,” 
and it appears fiom the evidence that 
at Mahar—the parent shrine cf Taunsa 
~and ctsome ot the shrines Which have 
sprung from Taunsa, the Tight of the de- 
scendauts of the founder to share in 
the offerings i$ recognised. In the case 
of Taunsa itself it is difficult to draw 
from the evidence any clear rule. Allh 
Bakhsh disposed ot tle whole {ncome 
&s he pleased; but Musa’s right to do so 
was Challenged, and the claim of Mian 
Mahmud to a share in the offerings was 
admitted by the Tumandgrs and the 
arbitrators. T'urther, the appellant was 
installed as sayjadanashin upon an ex- 
press undertaking by him to carry out 
the award of Ahmad Yar Khan; and 
under that award, which confirmed in 
this respect the award of'Najam-ud.din, 
the surplas offerings weie io be .shareg 
equally with Mehmud. Upon the whole, 
their Lordsh’ps think that the appellant 
must be held to this undertakirg, and 
accordingly that he must share the sur. 
plus offerings, after deducting all outgoings 
(including a reasonable temuneratien .to 
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the sajjadanashin) with the respondent 
Mian Mahmud during their joint lives. 

In the case of these offerings, as in 
the case of the immoveable property, their 
Lordships bave dealt only with the rights 
of the appellant and the first respondent 
inter se, and have not considered the rights 
of the other respondents. l 

For the above reasons their Jordships 
ate of opinion that this appealshould be 
allowed, and that the decree of the 
Chief Court should be set aside, except 
so far as it prants an injunction against 
the first defendant enjoining him in future 
not to enter the mosque with his con- 
gregation anc lead prayers in the presence 
of the plaintiff when the latter is there 
with the intention of leading prayers with 
his congrezation, and that in lieu thercof 
it should be declared that tbe propeties 
numbered 1 and 2 in the list attached 
to the decree of the District Judge are 
under the manangement of the plaint- 
. if as sajjadanashin, ard tiere skoulg be 
a decree for the delivery of possession 
of those properties to the plaintiff, and 
for an injunction restraining the first de- 
fendant from interfering with the manage- 
ment of those properties by the plaintiff, 
or withthe exercise by him of his tights 
aud duties as sajjadanashin, There shovld 
also be a declaration that the defendant 
Mian Mabmnd isentitkd curing the joint 
lives of himself and the plaintifr to ore 
half of the surplus ofeiings at theshtine 
after deducting all outgoings (including a 
reasonablf remuneraticn to the sajjada- 
nashin), with liberty to him to apply for 
an account and payment of what may be 
found due. ‘Their Lordshiys will humbly 
advise His Majesty .accordinrly. 

As botb parties heve throvghont the 
proceedirgs put forward claims which 
cannot be supported, there will te no 
orders as to the costs of the procec dings 
in the Ccurts belew or of this appeal. 

7  Abpeal allowed. 

Ka $.D. 

Solicitors for the Appellant:—Messrs. 
Lewis & Yglesias. 

Solicitors for the Respondents:—Messrs, 
Ranken, Ford & Chester, 
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CALCUTTA HIGH COURT. 
APFEAL FROM ÁPPELLATE DECREE 
No. 1917 OF 1020. 
August 30, 1923. 
Preseni:-—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 
BHAIRAB CHANDRA DAS AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 
‘HE MIDNAPUR ZEMINDARI CQ. LID. 
AND OTHERS—PLAINTIFYS--RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s, 105 
— Landlord and tenant—Mokarari  patta— Fixiry 
of vent —Presumpiton—- Enhancement of vent, whether 
permissible. 

The use of the term mokarari implies fixity 
of rent, and where a mokarari fatla provides that 
the lessee is to hold down to his sons, grand- 
sons etc, the tenure becomes smousst mokarari. 
[p. 1018, col. r.] 

Ram Narain Singh v. Cheta Nagpur Banking 
Association, 36 Ind. Cas. 321; 43 C. 332, Mahanund 
Sahay v. Saidunnessa Bibi, 5 C. L. J. 525, 12 C. 
W. N. 154, Gayraiutla Sardar v. Givislh Chotdia, 
12 C. W., N. 125,  Reshee Case Law v. Satish 
Chandva Paul, 64 Ind. Cas. 774; 35 C. L, J. gol 
(1922) A. I.R. (C) 123, tollowed. 


Mete forbearance on the part of a landlord to 
enforce enhancement of rent does not justify the 
inference ibat the tenure is not enhanceable. 
But no question of presumption arisen whee 
the terms of the contract have been teduced to 
writing. [p. 1019, col. 1.] 

Jagatandhu Sala v. Magramcyi Dassi, 46 Ind. 
Cas. 884, 24 C. L. J. 363; 44 C. 555; 22 C. W. N. 
89, Guru Charan Nardi v, Sarab Ait, 52 Ind, 
Cas. 79; 30 C. L. J. 9; a3 C. W.'N. 1041, 
followed. $ 


A nokarati fatta cortained the following clause: 
"Becoming entitled to make sale and giit etc., 
you down to your sons, grandsons etc, in Succes- 
sion shall ccntinue to peacelullycnjcy and pcs- 
sess on payment of the rent according to the 
demands prevalent in the Perganah without any 
enhancement or abatement of the rate of tent 
according to the different classes of lands. "If 
you hold porsessicn of any land jp excess to 
what is mentionedin this paiia and if any land 
be found upon measurement to be in excess 
then you shall separately pay the rent thereof 
accordgng to the rates of different clastes of 
land; and if the area of the Jand be found to 
be less, you shall get abatcmcent of rent under 
a settlement at the aforesaid rates. The rates 
of rent according to classes will, in fact, never 
be iran VOLLEN 

Held, € landlord had by the gr 
the patia precluded himself Mop eeraa gs 
right vested in a Zentinday, holding under the 
Permanent Settlement, to raise, from time 
to time, the rents, according to the JParagagah 
or current rates, of all the rent-paying lands 
wi, are vri ab LP. XOI9, col, r.] 

mar Na altacharjee v, Raja Hrishikesh 
Laha, Ga Inds Cas. 8291 35 Ce 1e Je 138, Robert 
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Watson & Co. v. Radha Nath Singh, 1 C. I. T. 
572, Port Canning and Land Improvement Co. 
v. Katyani Debt, 53 Ind. Cas. 522; 46 I. A, 279; 
47 C. 2803 37 M. L. J. 578; 17 A. D. J. 161; x U. 
P. L. R. (P. C.) ors (1920) M. W.N. 160 24 C. W- 
N.369; 11 L. W.296; 22 Bom. L, R. 437; 32 C. Lr 
J. 13 27 M. L. T. 195 (P. C), Katyayant Debi v. 
Port Canning and Land Improvement Company 
Limited, 25 Ind. Cas,274; 19 C. W.N.56, Bama- 
soondery Dassyah v. Radhika Chowdhrain, 13 M. 
I. A. 248; 13 W. R. P. C. 11; 4 B.L. R.P. C. 8i2 
Suth. P. C. J.293; 2 Sar. P. C. J. 524; 20 E. R. 
544, tefegred to. 

Rom Kumar Singh v. Messrs. Robert, Watson & 
Co., 9 C. W. N. 334, Surja Prosad Sukul v. Midna- 
pors Zemindari Company Limited, 77 Ind, Cas. 
954; 38 C. L. J. 369, distinguished. 

Appeal against a decree of tbe Addi- 
tional Special Judge, Midnapur, dated 
the 30th January 1920, reversing that 
of the Assistant Settlement Officer, 
Midnapur, dated the 23rd May 1917. 

, Babu Bijay Kumar Bhattacharyya, ior 
™ the Appellants. 

Mr, U.N. Sen Gupta, Babus Probodh 
Kumar Das and Apurba Charan Mukherjee, 
for the Respondents, 

JUDGMENT —This is an appeal by the 
tenant-defendents in a proceeding under 
section ros of the Bengal Tenancy Act 
instituted by the  plaintiffs-respondents 
for settlement of fair and equitable rent 
of a tenure. The tenancy is recorded as 
hayemt mokayal in the Record of Rights, 
The tenants consequenly contended that 
though refit could be assessed in respect 
of excess lands, the rate of rent could not 
be enhanced, This contention was Over- 
ruled by the Assistant Settlement Officer 
who assessed fair and equitable tent on tte 
basis of the assets. On appeal by theland- 
lords and cross-appeal by the tenants, the 
Special Judge remanded the case for fur- 
ther enquiry under O. XLI, r. 25, Civil 
Procedure Cede. Ultimately, the Special 
Judge varied the order of the primary 
Court in favour of the landlords. On the 
present appeal, the tenants have ufged 
that the tenure was held at a fixed rate 
of rent and consequently fairand eqtita- 
ble rent could not be assessed. When the 
appeal was heard on the 7th July 1922, 
it transpired that the terms of the ten- 
ancy were set out in a lease dated the 
24th June 1864 which wag not mentioned 
in the judgments of the Courts below. 
Thereupon the following questions were 
remitted to the Special Judge for investi- 


Li = 


gation on such evidence as might be 
adduced by the parties, 

(r) Whether the patta of the 12th Asar 
1471, Corresponding to the 24th June 
1864, is cr is not gentine; 

(2) Whether it relates to the lands of 
the tenure now under consideration; 

(3) Whether it fixes the rates of rent 
(to be assessed on the different classes of 
land) in perpetuity ; 

(4) Whether the rights of the parties 
were affected by the compromise of the 
25th January 1887 which was arrived at 
in the course of the suit instituted on the 
27ih July 1886, 

The Sepecial Judge has now returned 
the record together with the following 
findings supported by full statement of 
reasons: 

(1) The palta is a genuine document; 

(2) The paiia relates to the tenure now 
under consideration; 

(3) The paita fixes the rates of rent in 
perpetuity, thouph the aggregate rent may 
be re-adjusted from time to timeon varia- 
tion of the area; 

(4) The mokarart nature of the tenancy 
was not called in question in the com- 
promise and was not affected thereby; but. 
the provision in the pata that cnhance- 
ment of rent for increase in area should 
be based on the existing classification cf 
the land into thirteen classes was aban- 
doned and a new classification of the land 
into fifteen classes was introduced. 

The entire appeal has now been re-argu- 
ed before us, andtwo substantiale points 
have emerged for consideratior, namely, 
first, dces the patia fix in perpetuity the, 
rates of rent to be assessedon the differ- 
ent classes of land; and, secondly, to what. 
extent have ther ghis of tle parties under 
the aiia been affected by the compromise 
of the 25th January 1884. 

The determination of the fist question 
depends upon the true construction of the 
patta which was in the following terms: 

“‘ Mohavart Paita granted to Lal-Mohon 
Tanti and others, dated the 24th Junex864, 

No, 441. 


(Seal) 
Issued from Sherista . 
Amin Daptar. : 
Sig natuYe 
(Illegible, 
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. This. mokarart patta is, granted. by, Messrs. Robert Watson & Co. the Paini 
Zemindars of Perganah Bogri,to Lal. Mohon Tanti, Jitu Tanti, Bhairab Tanti, Kali 
Tanti, Krishna. Tantiand Ramdhan Tanti of Bhatmoda, Perganeh.Bogri the tenants. 
of Mouzah Bhatmoda, Tarai Paschim, dated the 24th June 1864 corresponding to the 
12tb Asar 1271 B.S. 
ees Quantity: Of land... s... Rat@resscceceeccees- Amount. of jama 


As per.map prepared in connection with the enquiry made in 1271. B. S, bounded 
on the east by the limits of Mouzabs Kaia-para and Asbapur, onthe south by the River 
Silabati;on the west by the Beota Khalendon thenotth by thepatit land on the 
limit. of:Mouza. Pecbamura, Within these boundaries total quantity of 478 bighas 
Vl pete 8. chitigks.of lard. Out of this jand the garlaik (non-culturable) ip 


the. khas. possession: ofthe Sarkar is as follows:— 

Bigha. Cotta.(torn) Chittake, 
Includedin khal .. T T I, IO I2. 
Occupied by road. .. -— sis 5 . X9 8 
Banjar (jungle) patit ur - 7. 15 o 
Culturable patit .. oe - 103 II o 
Pather, Chatan .. $a e 8 19 o 
Yndigo plantation .. ja - 80 “ 5 8 

208 o I2 

270 6 12 


Out of this. the.area covered by the settlement taken by Anantaram Hadi in 
respect of.8 annas share is :— 





135 3. 6 
Remaining land 135 3 * 6 
DETAILS. : 
. B, C. Ch. R. as. gds, Rs. as. g ds. 
Water, sand 67 3 8 o. 8. o 33 9 3 
Danga sand I I7 0 0 7. 0 0 13 o 
Sandy danga 0 6 o o 7 o 0 2 i 
Dhanda "x 7 6 0 0 4 o I 13 ie 
Jhanja Danga (torn) e o 38. 8 0 5 0 3 6. 10 
Becently cultivated X 2 2 0 5 O 0 5 10 
Serawa Danga ° 6 19 0 0 4 0 1 II 15 
Biri Danga » 18 8 o °4 0 0. 3 122 
Garden . » 9 8 0 6. œ o 2 17i 
Homestéad 4 3 12 0 6 0 I 8 IO 
Tanks ^' l 5 2 ò` Q 4 o 0 12 Io 
Oush danga 5' 215 8 0 8 o 3 I4 5 
Culturable patit 25 I 0 o 5 0 2 I3 5 
mS 135 3 6 55 4. wt 
= " * BS. 135 $ 1i Re. 5$. 4 Ig 
* 2 


rors... 


* Admitting the sim of rupees fifty-five 
annas four and ga das eleven and half as 
the annual rent of the total quantity. of 
one hundred and thirty five bigkas three 
coitas and one and a half poas of land you 
havesubmitted a kabulıyat. This mokarart 
patta is accordingly granted to you. 
Becoming maliks, that is, becoming 
entitled to make sale and gift etc. you 
down to your sons, grandsons etc. in 
succession shall continue to peacefully 
enjoy “and ‘possess on payment of the 
rent according to the demands prevalent 
in the Perganah withoutany enhancement 
ot abatement of the rate of rent accord- 
ing to the different classes of lends. If 
you hold possession of any land in excess 
to what is mentioned in this pata and 
if any land be found upon measurem entto 
be in excess, then you shall separately 
pay the rent thereof according to the 
rates of different classes of land; end if 
the area of the land be foundto be less, 
vou shell get abatement of fent under a 
settlement at the aforesaid tates. The 
rates of tent according to classes will, in 
fact, never be enhanced or abated. Keep- 
iag intact the limits and boundaries of the 
aforesaid Mouza and holding the land as 
joie and letting out the same as Jote 
you shall continue to peaceiully enjoy and 
possess down to your sons and grandsons 
in succession as the maliks, -You shall 


not harboyr any wicked persons and bad 


characters within the aforesaid Mouza. lf 
you do so you shall be answerable for 


the disturbance created by them, Finis. 


he rath Asar 127, corresponding to the 
a4th June 1864.” uu l 

The paita, we observe, 15 described as 
mokarari. This unquestionably implies 
fixity of rent. Reference may be made 
to the decision in Ram Narain Singh v. 
Chota Nagpur Banking | Association — (1), 
wherein an appendix wil be found de- 
finitions of the term mokarari collected 


froni Various authorities, These show that 


the term mckarart implies fixty of rent, 
as was tuledin the cases of Mohanund 
Sahay v. Satdunnessa Bibi (2),, Gayratulla 


ai 


-26 Ind. Cas. 3211 43 C. 332. 
(2) 86. Tas Ja 3523; 12 €, W, N, 134] 
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irga - 
Sardar v. Girish Chandra (3), Reshee Cas 
Law v: Satish Chandra Paul (4). | ` 

We further notice that the palia pro- 
vides that the lessee-is to hold “down ` 
to your sons, grandsons etc.” which makes 
the tenure mourusi mokarari. This clearly’ 

“does not tend tO assist the contention of 
the landlords. . 

We note finally that the lease provides 
that excess lands fousd upon measure- 
ment would be assessed notattbecustoma1iy 
tate, but according to therates ior different . 
classesas fixed in thelease. The parties 
undoubtedly contemplated the possibility 
of accretion, asthe tenure was. bounded 
on the south Ly a river and on tke west 


by a Ahal. Such accretion might take 
place any length of time after 
the grant of the lease and it is in- 


explicable how the provision that the 
new land, whenever it might appear 
would be assessable at the rates prescrib- 
ed in the lease, can be reconciled with the 
theory that the rates were intended to 
be liable to enhancement at the instance 
of the landlord. Nor can such a theory 
be reconciled with the provision that “tle 
Iates of rent according to classes will in 
fact never be enhanced or abated.” The. ` 
decision of this Court in Amarnath Bhaita- 
charjee v. Raja Harishikesh Loka (5) fur- 
nishes a paltallel to the present case. Jm 
that case, the rent was fixed at ihe rate 
of two annas per bigha in 1866; on tle 
discovery of additional lands in the pos- 
session of tenants, the excess area was 
assessed at two annas per bighadn 1887, 
and finally it was agreed that if thereafter 
at any period furtherexcess lands should 
be discovered in the possession of the ten- 
ants the excess area would be liable to 
be assessed at the saté of two anmas per 
bégha. Itwas ruled that the1ate of rent 
was fixed in perpetuity*.at two annas 
per bigha, Reference was madeto the judg- 
ment of this Courtin Messys. Robert, Watson 
& Co. v. Radha Nath Singh (6) wifere ihe 
earlier decisions of the Tudicia] Committee 


. on the subject were reviewed. Reference 


(s) 12 C. W. NL 175. - E 

(4) 64 Ind. Cas. 774; 35 C. L. J.90; (922) A; 
I, R. (C.) 123. * a: e 

(5) 64 Ind. Cas. 829; 35 C. X; J. 138. 

(6) ze, Jy: Ji 878: 


Nak 57) 
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wis also made to the decision of the 
Judicial Committee in Port Canning 
and Land Improvemint Co, v. Katyand 
Debi (7) which affirmed the decision of 
the Court in Kaiyayam Debi v. Port 
Canning and Land Improvement Co. (8). 
We are consequently of opinion that 
the tenints have established, as required 
by the decision of the Judicial Committee 
in Bamasoondery Dassyah v. Radhika Chow- 
dhradn (9) that their landlords have, by 
tbe grant of the patta, precluded them- 
selves from exercising the right vested in 
a Zemindar, holding under the Permanent 
Settlement, to raise 'from time to time, 
the rents, according to the perganah or 
current rates, of all the rfent-paying Jands 
w thin his zemind,;rt. It need not be dis- 
puted that mere forbearance on the part 
of a landlord does not justify the inference 
that the tenure is not enhanceable; Jcga- 
bandhu Saha v. Magnamoys Dassi (10), 
Guru Charan Nandi v, Sarab Ald (11); but 
no question of présumption arises where, 
as here, the terms of the contract have 
been reduced to writing. We may add 
that we have been pressed with the 
decisions in Ram Kumar Singh v. Messrs, 
Robert, Watson & Co. f), Surja Prosad 
Sukul v, Midnapur Zemindari Co., Lid. (13), 
These decisions do not purport to 
formulate any general priciples which 
can control the construction of tke 
contract of tenancy now in suit, We may 
state, however, that on examination of the 
records, we have satisfied ourselves that 
there are substantial differences between 
the patia ig this case ard the correspond- 
ing documents which were placed before 


i 4 
7) 53 Ind. Cas, 522; 46 1; A. 2795 47 ©. 280: 


37 
L. J. 378; 17 A. L. J f 


1061; IU.P.L.R 


B.L. 

C. j. 

544. 

Cas. 884; 24 C. L.J. 363; 44 C. 
9. 

i 


334- 
. (43) 77 Ind.«Cas. 954; $8 C. X. J 369; 


the Court in those litigations. Those 
tenancies were not descrited as mokarari, 
nor was there any clause for fixity of 
rent. The only festure common to the 
present case and tbe tworelied upon by 
the r.spondents is that the rent for excess 
land is made assessable at the same 
rate as the original land. This, by itself, 
does not justify the inference that te- 
cause those tenancies were held enhance- 
able, the same character must be attributed 
to the present tenancy. We feel no doubt 
that the Special Judge has correctly held 
On remand that the atta in this case 
fixes in prepetuity the rates of rent to 
b assessed On the differentt classes of 
and. l 


The determination of ihe second ques- 
tion depends upon the true construction 
of the compromise of the 25th January 
1887. We ate of opinion that the Spe- 
cial Judge has correctly stated its eflect. 
The mokarari nature of the tenarcy was 
not at all called in question ip tke com- 
promise which was arrived at in the 
course of the suit instituted on the 27th 
July 1686, The nature of the tenancy 
consequently remained unafected. The 
classification of the lands was, however, 
altered, In the patta, there are two classes 
on eightannas, two classes On seven a: nas, 
two classes Op six annas, three classes 
on five annas and four classes on 
four annas. In tLe compromise petition 
there are three classes on ejght annas, 
one class on seven anpas, five classes on 
six annas, one class on five annas and five 
classes on fourarnas. To this extent ard 
no further the parties modified tle origiral 
contract. The contention of the landlords 
that the original contract of tenancy dated" 
the24*h June 1864 has been compietely 
superseded by the comprc mise of the 25th 
January 1887, is manifestly untenable. 

The fesult is that this appeal is allow- 
ed and the decree of the Special Judge 
Set aside. The case will be remitted tc 
the Court of first instance in order that 
rent may .be assessed on tke disputed 
tenure on the fo'lowing basis : tie rates 
of rent to be assessed on the different 
classess of land will be deemed to have 
been fixed in perpetuity by the patta [of 
tbe 24th June 1864, but the lands will be 


om 
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classified on the lines of the compromise 
ot the 25th January i887. 

The appellants ate entitled to their costs 
in all the Courts including the costs of 
the enquiry by the Special Judge on Te- 
mand. The respondents will however, re- 
tain the costs of the day's hearing assess- 
ed. at one gold mohur as directed in our 
order of remand deted the 7th July 1922, 
we assess the hearing fee in this Court at 
five gold mohtrs. 

& 


AE. Appeal allowed; 


ALLAHABAD HIGH COURT. 
SBCOND CIVIL APPRAI, NO, 1638 OF 1921. 
November 7, 1922. 

Present :—Mr. Justice Stuart and 
Mr. Justice Gokul Prasad. 

RAM KISHUN RAM—PLAINTIIFE— 
APPELLANT 
verSus 

NORTH-WESTERN RAILWAY AND 

ANOTHER DEFENDANTS — 
RESPONDENTS, 

Railways Act (IX of 1890), ss. 72, 76— Rish- 
Note, construction of—Railway bable for loss of 
goods—Dieierioratdon of goods—Damages, whether 
can be fesovered. ; 

Certain goodsewere consigned to the defendant 
Railway Company for carriage under a Risk-Note 
under which the Company was liable orly in the 
event of the loss of the consign ment.or one cr more 
complete packages forming pattof the consign- 
ment, due to the wilful.megkct cf the Railway 
y or to the wilful 
neglect of itsservants, trans pott agents or carriers, 
The goods agrived at their destination in a very 


detericrated condition owing to the wilful reglect 


of the Railway Company, The consignee 1efused 
to take delivery of the goods and sued the 
Railway Company for the value of the godtis: 
Heid, that under the terms cf the Risk-Note the 
Company was not liable for deteriofation of the 
goods. . 
Second appeal from a decree of the Dis- 
trict Judge, Ghazipur. NK 
Mr, M. L. Agarwala, for the Appellant. 
Dr. Surendro Nath Sen, and Mr. Lalfi 
Mohan Banerji, for the Respondents. 
JUDGMENT,.—The facts of the sult out 
of which the present appeal arises are 


these:—The plaintiff-appellant, Ram Kishun 
Ram, gave an order to a firm of brokers 
at Ballia, called Chunni Ial Ganpat Rai, 
to oltain for him 184 bags of flour from 
Ambalilo. The brokers placed the order, 
with a firm at  Amballa who complied 
with it by loading 184 bags at the Am- 
balla Railway Station of the Ncth-Western 
Railway and consigning them, at reduced 
rate. to  Ballia. It is admitted by the 
Notth-Western Railway and the Bengal 
and North-Western Railway Companies, 
who were co-defendants in the suil, that 
the consignment, instead of being despatch- 
ed to Ballia was despatched to Bally. 
Ballia is the head-quarters of a District 
in the United Provinces some 88 miles 
from Benares Cantonment, by the netrow 
gauge system of the Bengal and North- 
Western Railway. Bally is a small town 
six miles from Calcutta, and about 424 
miles from Benares by the broad gauge 
system of the Otdh and Rohilkhand 
Railway and the East Indian Railway. 
The mistake in sending the consignment 
to Bally instead of Ballia was about as 
aggravated a mistake as sending a con- 
signment to Cawnpore instead, of to 
Calcutta. As a result, the ccnsignment 
was completely lost sight of for sometime. 
When it was traced, the grain had deterio- 
rated and the plaintif-appellant refused 
to take delivery. It is admitted thet 
the gtain had deteriorated considerably 
and that the consignment, which was of 
a value of nearly Rs. 3,000, was sold, Ly 
auction, for under Rs. 1,5¢0. The pre- 
sent suit has been instituted by the plaint- 
iff-appellant to recover scmetbing under 
Rs. 3,000. The Subordinate Judge of 
Ghazipur decreed him Rs. 2,781-13-9. The 
North-Western Railway appealed and the 
District Judge of Ghazipur reduced the 
decretal amount to Rs. 1,422. The plaint- 
iffappellant prefers thfs appeal here, 

, There has been considerable argument- 
at the Bar asio whether the consignment 
was despatched wndera Risk-Wote. We 
agree, with the learned District Judge that 
the consignment was despatched under 
a Risk-Note. Under the terms of. that 
Risk-Note. the North-Western Railway 
Company would only be responsible, in 
the event of the loss of the cofsignment 
or gue or moie complete packagts forming 
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part of the consignment, due to the wilful 
neglect of the Railway Administration, or 
to the't by or to the wilful neglect of its 
servants, transport agents or carriers. 
Now, there clearly was no loss. The claim 
is a claim for deterioration, and, even 
although the deterioration may have 
been due to the wilful neglect of the 
North-Western Railway or some other 
Railway Company working in  con- 
nection therewith, in fact it is difficult 
to understand how such a mistake 
could have been made except by the 
grossest disregard of all reasonable 
precaution, unfortunately for the plaint- 
iff-appellant, deterioration, due to stich 
neglect, would afford no cause of action 
to him as the consignment was sent under 
a Risk-Note. It certainly does not seem 
desirable that a Railway Company should 
be able to coitract itse'f out of liability 
fot such a gross and flagrant error as 
the one disclosed. It seems difficult to 
believe that any responsible person could 
have made the mistake which occurred 
here, but, be that as it may, the Com- 
pany’s answer is complete. The case ‘is 
coveted by the Risk-Note and this appeal 
must be dismtissed. It is dismissed accord- 
ingly with eosts, 


ZK: Appeal dismissed. 


RANGOON HIGH COURT. 
Civi, MISCELLANEOUS No. 96 OF 1923; 
" May 22, 1923. 
Present :—Mr. Justice Rutledge. 
TAKIR RAM KALWAR— 
PLAINTIFF 
versus 
M.N. SWAMY NAIDU— 
. DEFENDANT, 
Rangon Small Cause Court Act (VII Bur. of 
1920), 3. 14 (8)—S wit for declaration and damages for 


wrongful concealment of property, nature of — Juris- 
diskon of Small Cause Court. : 


Merely asking for a declaration in à suit does 
mot necessatily make it a suit for a decla- 
tatory decree within the meaning of section 14 (5) 
of the Rangoon Small Cause Court Act, 


A suit for a declaration and damages based on 
the allegation that the defendant had wrongfully 
removed and concealed certain property which 
the plaintiff was entitled to attach in execution ci 
a decrse does not fall within section 14 (s) of the 
Rangoon Small Cause Court Act and is not ex- 
cluded from the cognisance of the Small Cause 
Court. e 


Mr. N. N. Sen, for the Plaintiff, 


JUDGMENT .—In this case the plaintiff 
tendered a plaint of the value, as regards 
Court-fees, of Rs. 134, and, as the Deputy 
Registrar considered that the Small Cause 
Court, Rangoon, had jurisdiction, the plaint- 
iff’s Advocate has brought the matter to 
this Court, and has argued that, as in 
his plaint he seeks for a declaration, his 
case is accordingly a suit for a declaratory™ 
decree, and that, as such, the jurisdiction 
of the Small Cause Court is barred by 
section I4 (s) of that Act. Iam of opin- 
ion that, merely asking for a declaration 
in a suit, does not necessarily make it a 
suit for declaratory decree within the 
meaning of section r4 (s) oi the Rangoon 
Small Cause Court Act, 1920. This, in my 
opinion, applies to suits where only a de- 
claration is asked for, 

The plaintiff’s real cause of action in the 
present case is one of tort as set out in 


paragraph 401 the plaint, in that after he 


had gotan order from the» Court restoring 
his attachment of certain property, which 
had been removed owing to the plaintiff's 
defaultin not paying the fees for adver- 
tisement, the defendant wrongfully removed 
and concealed the property, so that, the 
plaintiff was unableto reattach it; and 
that, by reason of the defendant’s so doing, 
the plaintiff suffered damage to the extent 
of «RS. II4. 

(This is an actionfor damages for tort, 
and there is nothing in section r4 of the 
Small Cause Court Act to deprive that 
Court o jurisdiction to enquire into 
his claim. 

For the plaintiff, it is alleged that, in 
enquiring into this claim, the Court is 
bound to ascertain and to enquire 1o 
whom the property belonged, as the de- 
fendant had put in an application asking 
for removal of attachment on,the ground 


^ Yos2 
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that the property belonged to him. I know 
of no provision of low which prevebots the 
Small Cause Court from enquiring into 
who actually owned these few articles of 
property; and it would be in the highest 
degree inconvenient that the time of this 
Court should be taken up in investigating 
paltry claims to the value of Rs. 114, 
merely becausethe Advocate for the plaint- 
iff thinks that he is constrained to ask 
the Court tor a declaration, or that the 
. Court should be constrained to deny the 
Small Ciuse Court jurisdiction in case such 
a claim is inserted in the plaint. 

Let the plaint be returned to the plaint- 


iff for presentation to the Court of Small - 


Causes, 
Plaint returned, 


a. K. 
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CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION 
Surt NO. 2016 OF 1920. 

January 29, 1923. 

° . Present ;—Mr, Just’ce Page. 
JADAB CHANDRA MITTER AND OTHERS 

— PLAINTIFFS 
Versus : 
ROMESH CHANDRA BOSE— 

DEFENDANT. 
' Solicitor and client-——Fees disallowed ly Taxing 
Offizer—Solicitor, sight of, to retain clien? s money. 

A Solicitor is entitled to retain such moncys of 
his client as, in accotdance with the rules of che 
- Court, he is entitled to claim against him, Hahas 
no tizht at all in law to retaia any sums after the 
Taxing Officer has disallowed them, without 
having made a successful application to the Court 
either on. revisw, Or on a teference or otherwie, to 
increa:e the sums allotted. [p. 1024, Cols. r & 2.) 

Mr. Zorab (with him Mr, S. N. Binerjea), 
for the Plaintiffs. 
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Mr, Langford James (with him Mr, B, K. 
Ghosh), lor the Defendant. 


JUDGMENT.—This is a suit for the 
recovery of moneys paid to a Solicitor 
for and on behalf of ‘the plaintifis under 
an order of the Court, It arises iu this 
way. The plaintiffs employed the defend- 
ant to act for them as their Solicitor in 
certain proceedings, the plaintiffs succeed- 
ed in the proceedings in the first instance, 
and as a condition for stay of execution 
a sum of Rs. 4,000 was ordered to be 
paid by the unsuccessful party to the 
defendant on his undertaking not to part 
with it until the hearing of the appeal 
was completed. The plaintiffs succeeded 
on the appeal, and this sum is still inthe 
hands of the Solicitor, the present defend- 
ant, 

The only issue which I have to con- 
sider in this cas» relates to certain fees 
amounting to Rs. r,700 which were fees 
paid to Counsel, or alleged to haye been 
paid to Counsel by the defendant. "Those 
fees, I hud as a fact, were discussed 
between the defendant and the plaintiffs 
before Counsel were briefed or the fees 
paid. I am quite satisfied, having heard 
the defendant in the box, and also: one 
of the plaintiffs, that the defendant did 
tell the plaintiffs whom he was going to 
brief, that the plaintiffs were very anxious 
to employ certain eminent Counsel who 
practis.d before these Courts, and that 
he informed them that, if tley chose 
to retain these eminent Counsel, he would 
have to pay a fee wich would probably 
not be allowed on taxation. Nevertheless, 
they were very anxious, as is obvious 
from: the coiréspondence, to have the 
case thoroughly considered, and they 
were prepared to employ these expensive 
Counsel. I think that they knew what 
they were going to dp, and that they 
were advised by the defendarft that if 
they did employ those Counsel,'the whole 
of the tees which were to be paid to them 
would not be recovered on taxation. 
However, no written authority was sign- 
ed by the pliintiffs to enable the defend- 
ant to brief thise Counsel. The defend- 
ant saidthat he did not obtain the usual 
written authority because they were rela- 
tious and friends and he trusted them to 
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- pay whit was- right and proper in the 
matter, l 

Now, when taxation took place before 
the master, the whole of the items in 
dispute (4. e,, about Rs. 1,700) wefe in- 
cluded in`the defendant's bill, and the 
whole of the sums in dispute were dis- 
allowed by the Taxing Master in the 
course of his taxation; no application 
. has been made to Court to review the 
. .decision of the Master, no reference has 
been made by the Master under rule 9 to 
the Court, and no application has been 
made by the defendant in respect of 
tnese costs independently of a review 
Under r, 72 of a reference under r. 9. 
The allocatuts were passed by the Master 
as regards one set of costs on the 26th 
May 1917 and as regards another set of 
co;ts on the 22nd January 1919, several 
years azo, The defendant says in this 
case: “Itis perfectly true that I did not 
obtain an order of the Master for pay- 
ment of those costs; I could not have 
done so because the Master only had 
. jurisdiction up to a certain amount, and 
these costs were in excess of the amount 
over which he had jurisdiction; but I 
. could at any time, if I had chosen, have 
applied. to the Court to grant me an 
order or at any rate to send back to the 
` Master authority for the Master to grant 
such costs for Counsel as in the circum- 
stances the Master thought right, evea 
although they were above the amounts 
which the Master had jurisdiction under 
rule 32 toegrant; but I did not take such 
Steps; 1 just sat on the money, but now 
that I have been asked to return the 
money and an action is brought to re- 
cover the money“ irom me, I can, if I 
choose, ask the Court t9 hold that this 
money is a disbursement on behalf of 
the plaintifs; antl that these moneys. 
ought not to be re-paid by me to the 
plaintiffs," A case was cited to me, 
which is Stilendra Mohan Dutt v. Dharani 
Mohan Roy (I), and it appears from that 
authority that the Court on an applica- 
tion made to it, is not bound to fiad 
that a written document, or a written 
agreement, Has beea signed by the client 


(x) 69 ind. Cas. 823; 49 C: 618; 26 C; W, N: 
870; (1922) A, X. R. (C.) 402: 


.thereupon make 
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authorising the Solieitor to brief Counsel 
at a fee which is in excess of the amount 
allotted by the Master. The Court, as I 
understand the judgment, held that, 
although the rules as to a written docu- 
mant being necessary were applicable to 
the jurisdiction of the Master, they did 
not in any way bind or restrict the Judge 
in the exercise of the unfettered jurisdic- 
tion, which the Court held that he 
possessed, to order such fees for Counsel 
to be allotted as he thought right. There- 
lore, the defendant was justified in say- 
ing that in the event of an application 
having been made by him, he was not 
bound to prove befote the Judge that he 
had received in respect of those costs 
an authority in writing signed by the 
client in that behalf, But ip that case 
although the Court held that the Court 
has an unfettered discretion to grant 
such a sum ot special fees for Counsel as 
it thinks fit, it did not go the length of 
saying that in every case or at any 
time the Court will grant an application 


‘made by a Solicitor similar to the one 


which this Solicitor says he is entitled to 
make in this case, because if you find, 
as in the case which we are considering 
now, that a Solicitor ineludes in the items 
of costs which he-carries in these sums 
for Counsel, he has submitted «o the 
jurisdiction of the Taxing Mastes for the 
purpose of deciding what is a proper 
sum for the Taxing Mastar’ to allot in 
respect of these accounts, and having 
done so he comes under r. 72, Chapter 
XXXVI. Rule 72 says that any party who 
is dissatisfied with the decision of the 
Taxing Officer as to any item or part dt 
any item which may have been objected 
to, may not later than seven days from the 
date of the decision or within such further 
time as the Taxing Officer or Judge 
may allow, apply to a Judge in Chambers 
for an order to review the taxation as 
to the same items, and the Judge may 

such order as to him 
may seem just, but the Taxing Master’s 
decision shall be final and conclusive as 
to ail matters which shall not have been 
objected to in Manner aforesaid. Now, 
in this case all the items in question 
were carried o5 before the Taxing Master; 
The Taxing Master considered thetn; and 
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ia so fat as the amount in question is 
concerned disallowed them. I do not find 
in the judgment which I have referred to 
that I ‘am precluded in any way from 
Folding that, where a Solicitor has elected 
to submit these items to the judgment of 
the Taxing Master, and that Taxing Master 
has givea a decision as to them, that he 
cannot several years afterwards apply to 
the Court, to increase the sums allotted, 
because, were he at liberty to do so, it 
would altogether destroy the effect of 
rule 72. If he could do so, then the last 
words of rule 72 would not mean what they 
say. The wards of rule 72 provide that, 
apart from an application to the Court 
within ‘seven days, ot such further time as 
may be allowed by the Court, the order 
‘of the Taxing Officer shall be final and 
conclusive as to all matters which shall 
not have been objected to in manner 
aforesaid. In this case, the Master having 
struck out those items, there has been no 
appeal, no application to the Court under 
rule 72 or under rule 9 of inany other way, 
with the result that under rule 72 the order 
of the Master has become final and conclu- 
sive as to those items. 

Now, how does that affect this action 
which I am now considering? The 
‘defendant claims that heis entitled to 
retain these moneys as being moneys 
whicl he has disbursed on behalf of the 
plaintiffs, and ae says: "I may do so 
apart altogether from the rules of taxation 
because as an agent I have disbursed 
moneys for my principals at their re- 
quest, and I am entitled to recoup my- 
self from moneys in hand which otherwise 
I-should have been obliged to return to 
the.plaimtifs." I do not think that that 
contention is a sound one,because, in my 
opinion, the effect of it would be that, 
provided that moneys were actfially dis- 


bursed, it would aot matter whether sach 


moneys were to be allowed cn taxation or 
not. In any case, on the general principle 
of agency, ii they were disbursed by an 
agent on behalf of principal the agent 
would be able ta retain moneys of his 
principal sufficient to cover such disburse- 
ments. That is not, in my opitiion; a 
course open to a Solicitor. A Solicitor is 
entitled ‘to rétain ‘such moneys of his 
clicifts as, in accordance with the rule of 
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Court, he, being an officer of the Court, 
is entitled to claim against them and, 
therefore, the defendant can only retain 
such sums against his clients in this 
action as under the rules of Court he 
cottld be justified in claimicg, I have 
already held that he has no right at all 
inlaw to retain any of these sums after 
the Taxing Master has disallowed them 
without having made a successful appli- 
cation to the Cóurt either to review, or 
on a reference or otherwise, to increase 
those sums, No such application has been 
made and, in my opinion, he is not entitled 
to claim any of those sums which he is 
seeking to retain. He admits that, if he 
is not entitled ‘in law to claim these 
sums that he has no right whatever to 
keep them as against the plaintifis, and 
the result will be that I hold that, as he 
has no right in law, having regard to the 
otder of the Taxing Master, which is final 
and conclusive, to claim these sums as a 
Solicitor against his clients, be has no 
right to retain them as against the 
plaintiffs. Therefore, he will have to rte- 
a the plaintiffs the amount of these 
ees. 

Under ‘the circumstances there will be 
judgment for that stim, which is‘Rs. 1,700 
and a further sum of Rs. 1,724 which the 
defendant ‘has paid into Court, making 
altogether Rs. 3,424. But I do rot pro- 
pose to make a iudgmeént with costs be- 
cause it isclear thatin this case the defend- 
ant, on the evidence before me, has ‘in fact 
disbursed these moneys on*behalf of the 
plaintiffs, . 

There wil] be judgment without costs 


W.C, A, Order accordingly 
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SECRETARY OF STATE FOR INDIA v9. RAY KUMAR. 


" CALCUTTA HIGH COURT. 
Civi, ROLE NO. 196 or 1922. 
June 15, 1922. 

Present ;i—]ustice Six Thomas Richardson, 
Kr., and Mr. Justice B. B. Gbose, 
T.E SECRETARY or STATE For 
INDIA tN COUNCIL,—PETITIONER 

ye YS S 
RAJ KUMAR MUKHERJEE AND OTHERS 
—OPPOSITE PARTIES. 

Provident Funds Act (IX of 1897), ss.2 (4), 4 
(1)—S/ate Railway Open Line Code, Vol. 11, 
Appendix I, v. 30—Compulsory deposit, whether 

liable to attachment after retirement of deposilor— 
‘Discharged’ meaning of. 

The word “discharged” in rule 30 of the 
Rules contained in the State Railway Open Line 
Code, Volume II, Appendix I, does not necessarily 
mean dismissed, and is wide enough to include the 
case of a s'rvaat who has been permitted to retire 
or tuke his discharge. [p. 1025, col. 2.] 

A deposit which is received as a compulsory 
deposit continues to retain that character so long 
as it remains in the fund and does not cease to be 
a compulsory dep sit merely on account of the 
discharge of the depositor from service within 
the meaning of rule 300fthe Rules contained in 

.the State Railway Open Line Code, Volume II, 
Appendix I, and, assuch deposit, is not liable to 
attachment under the provisions of section 4 (1) 
of the Provident Funds Act. [p. 1026, col. 1.] 


Rule against au order of the Judge of 
‘the Court cf Small Causes at Sealdah. 


Mr. Gibbons, Advocate-General, Babts 
Dwirkanath Chuckerbutiy and Surendra 
Nath Ghose, for the Petitioner. 


Babus Mohendra Nath Roy and Rupendra 
Ku mar Miiter, for the Opposite Party, 


JUDGMENT,’ 

Richardson, J.— By our order dated 26th 
January 1922, Rule No. 515 of 1922, was 
made absolute on the footing that the 
amouits standing to the credit of W. J. 
Godfrey in the State Railway Provident 
Institution wasattachable at the instance 
of the then petitioner Raj Kumar Muk- 
herjee, ia execution of a decreefor money 
which he -hid obtained against. Godfrey in 
the Sealdseh Court of Small Causes. In- 
asmuch, however, as the Rule was ttnop- 
posed, there being no appearance for 
Godfrey and the Administrator of the 
Fund, tò whom no notice of the Rule 
had beer given, not being represented, 
liberty was expressly reserved to the 

6g . ° 


-State for India. 
leatned Advocate General appeared for 


letter to come in and move to have the 


order discharged. In pursuance of the 
liberty so reserved, the present Rule was 
obtained on behalf of the Secretary cf 
At the heatirg the 


the present petitioner, the Secretary ot 
State, and the learned Vakil, Mr, Mohen dra 
Nath Roy, fur the creditor. 

There is no dispute that the amount 
standing iu the fund to Godfrey’s credit 
was not attachable so long as he was 
employed as a setvant of a State Railway. 
The question is whether the amourt 
became attachable on his retirement from 
stich service. 

It now appears that the Rules regulat- 
ing the General Provident Furd to which 
we were referred on the former occasion, 
do not apply to the State Railway Pro- 
vident Institution, which is governed vy 
the Ru'es contained in the State Railway 
Open Line Code, Volume II, Appendix I. 
Rule 10 of the General Fund Rules is, 
therefore, out of the way. The correspond- 
ing rule 30 of the relevantrules is other- 
wise framed and in the view we take gives 


rise to no difficulty. It is in these 
terms:— 
“Neither compulsory deposits, not 


bonuses, 7 e., money added by Government to 
compulsory deposits, nor the interest there- 
on standing at the credit of a depositor, 
whether in actual service, dis¢harged, of 
deceased, can be attachedby a Court of 
Law, but voluntary deposits and the 
interest thereon standing at the credit of 
a depositor on any piven date are free to 
attachment on that date.'' 

It is conceded that the amount at God- 
frey’s credit consists entirely of deposits 
which, when they were made, were "'com- 
pulsory deposits’ within the meaning of 
this, Rule and of the Providert Funds 
Act. There is no question of any voluntary 
deposits. 

As to the word ''discharged" it does 
not necessarily mean ‘dismissed.’ It. is 
wide enough to include the case of a ser- 
vant who has been permitted to retire or 
take his discharge. 

Tne question is whether rule 30 is in 
accotdance with the law on the subject, 

The Civil Procedure Code, section 60 
(1) (4), exempts from liability to attach- 


to 
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ment “all. compulsory deposits and other 
sums in or derived from any fund to wh'ch 
the Provident Funds Act, 1897, for the 
time being appliesin so far es they are 
declared by the said Act not to be liable 
to attachment ", 

That lea yes the matter to be controlled 
by the Provident Funds Act and rule 30 
s?ems merely to express the draftsman's 
view of the result of sub-section (1) of the 
section 4 of. that Act (IX of 1897 as 
amended by Act IV of 1903). The ques- 
tion turas on that sub-section, the me: n- 


ing of which, apartfrom any difficulty as 


to the term "''comoulsory deposits,'' is 
clear enough. ''Compulsory deposits," it 
says, “in any Government or Railway 
Provident Fund shall not be liable to any 
attachment under any decree or order of a 
Court of Justicein respect of any debt or 


wm liability incurred by a subscriber to, or 


depositor in, any such fund, and neither 
the Oficial Ass'guze nor a Receiver ap- 
poiuted under Chapter XX of the Code of 
Civil Procedure shall be entitled to, or 
have any claim on any such compulsory de- 
posit," The words are quite piain and 
general. No "compulsory d»posits'' are 
attachable. 

Bit then it is argued that these deposits 
with which we are concerned, though they 
wefe compulsory deposits when they were 
mide amdsolong as Godfrey continued in 
the Railway service, ceased to bscompul- 
sory deposits when he retired. The argu- 
ment is based on the definition in section 2 
(4) of the Act and on rule 22 of the 
Rules. . . 

As defined In the Act "compulsory de- 
posit’ means “a subscription or deposit 
which is nit re-payable on the demand, or 


at the option of th: subscriber or depositor, - 


and ‘includes any contr.bution which may 
have been credited in respect of, Andan? 
interest or increment which may have ac- 
crued on, such subscription or deposit 
under the Rules of the Fund.” 

Rule 22, so far asit is material, is as 
follows "uec : Y cr ga PEL oa PIA 

'" Saving with the particular sanction of 
the Government of India, no compulsory 
deposit or bonus shall be withdrawn ex- 
cepting— | ANG 
x io on the decease of the depositor ; 
(i9 on his leaving the public service.’* 


The contention is that if the Act and 
tule 22 be read together, Godfrey’s ae- 
posits became re-payable on his demand 
when he left the public service and there- 
upon were automatically removed from the 
category of compulsory deposits. 

In my opinion that is a mistaken con- 
struction of the statutory definition. The 
definition speaks with reference to some 
fund in which the deposit is made, and, 
asit seems to me, it crystallizes the nature 
of the deposit at the time at which it is 
made. Acompulsoty deposit is a deposit 
wh'ch goes info the fund as a compulsory 
deposit and is at that date received and 
classified as such. It is conceivable that 
the Rules of a Fund might subject the 
general right of withdrawal conferred by 
stich a rule as tule 22 to restriction or 
condition so thit the whole amount at 
a depositor's credit might never become 
freely payable or re-payable on h's de- 
mandi., But quite apart from that, a depo- 
sitor presumably continues to make com- 
pulsory deposits till he dies in service or 
retires, and I can see no ground i6r.a 
different classifica tion of such. depòsits, or 
a different description being applied to 
them after his death or retirement, In other 
words, as long as the deposits julsists in 
the fund, se long, atany rate, both as matter 
of legelconstruction and in the common 
and ord nary way, .0f speaking, they ate 
properly and correctly described as com- 
pul.ory deposits, If that be so, under 
section 4 of the Act, they ate not lable 
to attachment, i s : 

Though there is no dec'sion binding on 
us, the question is not freze from authority 
and the view I haveexpressed is support- 
ed by the judgment of. Sir Lawrence 
Jenkins, C. J., in, Véeerchand v. B. Bi & 
C. I. Railway (1) the facts of which are 
on allfours with the faets . of the presént 
case. The case ci Miller v. B. B. & C. 
I. Railway (2) on which reliance has been 
placed for the creditor, was therg cited but 
was not followed. I am content to adopt 
the brief statement of the learned Chief 
Justice. The“ deposit'', he said "when it 
was made, was not re-paya bleon demand, 


3 29 B. 259; 6 Bom. L. R. 0219 a 
(2) 5 Bom. dL. Re 454 at p..458.. | e 
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and, therefore, at that time was a ‘com- 
pulsory deposit’ and havin: once acquired 
that character with the atiendant conse- 
guences, it continued (in my opinion) to 
retain it,” 

J have dealt with the case on the footing 
that no distinction exists betweenthe de- 
posits made by the depositor himself on 
the one hand and the contributions in 
respect of those deposits and the interest 
or increment accrued on them on the 
other, I have assumed that there is a 
sense in which these eccretions to 
the original deposits can be said to be 
“te-payable’ or “mot repayable’ ou the de- 
mand of the depositor. I do not forget, 
howaver, that Sir Lawrence Jenkins, C. J., 
fouid an argumant on the trame of the 
statutory definition, If 4 word be inter- 
preted as meaning one thing and :nciud- 
ing anotheranda different thine, the mean- 
ing of the word as first defined would 
seem to be ealirzed so as to include 
the second thing. It is as if the Legis- 
lature had said the word shall mean and 
include (1) the first thing and (2) the 
seconi, thing, In the view suggested for 
the creditor, therefore, on tke depos tor's 
death or retirement, a distinction mi, ht 
haveto be drawn betwean the deposits 
made by the depositor himself, thenre pay - 
able on his denand, and the additions to 
, those deposits, to which the limitetion of 
not being re-payable on hy demand was 
never aplicable or essential and  wh'ch 
must, tharefore, be understood as coming 
otherwise within the meanig of the term 
'"cimpulsoty de»ojit." The learned Chief 
Justice concluded: —"I do not suppose it 
' was ever intended that the fuad should 
as to part be, and as to part not be, a 
'compulsory depesit.' "' 

As to the cases in this Court, in Seth 
Minnz Lal v. Gasnsford (3) the 
miin question Mecided was that the 
fund there in question, which had been 
established by the Corporation of Calcutta, 
wis subject to the Prov dent Funds Act, 
It is not * clear whether the subscriber 
whose dapos'ts it was sought to attech, 
was or was not at the time in the employ 
„of the Corporation, 


(3) 35 C? 6411 12 C. W. N. 635. 


In Hindley v. Joynatate Marwari (4) 
the Provident Fund was that of the Eost 
Indian Ra:lway. The depostor had died 
and a decree fur money had been obtain- 
ed against his father as his legal repre- 
sentative. An attempt made in the course 
of executing the decree to attach the . 
amount standing to the credit of the de- 
ceased in the fund, was frustrated by 
Rankin, J. “Whether,’’ said the learned 
Judge “the employee is in the service or 
out of the service, whether he be alive 
Or dead, his share is unattachable in the 


hands of the institution." 'That decislon 


is in point and the general observations 
which the learned Judge makes on the 
nature of these funds may olso be usefully 
referred to. For if tlete be any doubt 
as to the meaning of the Act it is per- 
missible to have regard to the state of 
things to which the Act was intended to 


apply, the conditiors in which it would = 


operate, and the class of persons which it 
was intended to benefit. 

In the result this Rule must, in my 
opinion, be made abso:ute. Our order 
dated 26th January 1922 in Civil Rule 
No. 515 of 1922 should be discharged, 
and f the amouat standinz to the credit 
of W. J. Godfrey in the Railway Ptovl- 
dent Institut on. has teen attached or re- 
attached by the Sealdah Court of Small 
Cinses, the attachment should be with- 


‘drawn. 


Ghose, J.—I am of the same opinion. 
The Provident Funds Actseems to be an 
instance of fragmentary legislatiun ag 
it does not provide for all the circum- 
stances under which the sums standing 
to the credit of depositors are payable 
and complications have arisen in the de- 
cision of the case on account of the rules 
framed from time to time for the adminis- 
trition of the fund azd the resolution of 
the ,29th of July 1919 to which our atten- 
tion was drewn. Rule 10, with reference 
to which we had decided the case at the 

revious hearing, has now been shown to 
fave been exc'uded in its operation ag 
regards subscribers to the State Railways 
Provident Fund. Rule 30, which is appli- 


a 54 Ind. Casa 439; 46 C. ga 24 Q. W:N, 
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cable to servants employed on State 
Railways has been relied on by the learned 
-Advocate-General. Undr this rule the 
money jn deposit is not liable to attach- 
gent. It is contended on behalf of the 
creditor by Babu Mohendra Nath Roy 
that this rule is «line vives of the Act. 
His main contention is that the money was 
nota compulsory deposit when it was 
sought to be attached andreterence was 
made fo rule22 which provides, amongst 
other things, thatno compulsory deposit 
orbonus shall be withdrawn except on 
the dapositor leaving the public service. 
It is urged that when the money is pay- 
able oi the employee leaving the ser- 
vice, it is payable on Lis demand, and 
It, therefore, ceases tobe a compulsory de- 
est within the definition in section 2 
4) of the Actandis coasequently liable 
toattachment. The observations of Russel, 
J. in Mille v, B. B. C. I. 
Railway - (2) ate relied on in suport 
of. this argument and it is contended 
that the case of Veerchand v. B.. B. & C, 
I. Railway (1) which is a decision on 
th: qu.tionin controversy was wrong ly de- 
cided and ought not to be followed. 
It may be observed in passing that there 
was an appeal from the decision of Russel, 
J., but the Court of Appeal apparently 
tafrained from expressing any opinion on 
this question [See Veerchand v. B. B. & C. 


A. Ratlwey (1).] 


It seem to me that the money in de- 
positis included within the definition of 
“compulsory deposit" in the Act. The de- 
posit was not re-paveble on the demand or 


, option of the subscriber, but was payable 


only “under certain circumstances. In my 


. Opinion it vannot be said that the deposit 


was payable on demand by reason of the 
fact that it beca me payable under the rules 
oa.one of theevents happening aftertya rds, 
and that the character of the deposit that 
it was not ‘repayabie on demaud remains 
wvaltered. Hence it is not excluded from 
the definition of compulsory deposit. The 
money, therefore, is not liable to attach- 
ment under the provisions of section 4 (1) 
of the ProvidentFunds Act. In this view I 
should follow the decision of Jenkins, C. J., 
in Vesrchand v. B. B. & C. I. Railway (1) 


and I need not refer further to the rules 


orto the policy of the Act on which argu- 
ments were addressed to us. 

I agree in the order proposed by my 
learned brother. 


Z.K. Rule made absolute, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


MISCELLANEOUS CIVIL, APPEAL NO,1I5 OF 
I922. 
January 20, 1922. 

Preseni: Mr. Kanhaiva Lal, J. C. 
HAUSLA BAKHSH SINGH—APPELLANT 
yer sus 
RAJ BAKHSH SINGH AND ANOTHER— 

| RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. Ir 
Expl. VI, O. VII, v. 4—Representative srti— 
Community of inierest——-Frame of suit—Plaini— 
Hinda Law—Joini family—Properiy acquired by 
collateral succession, whether joint Jamily properiy-— 
Manager, whether can sue or be std. 

In order to make Explanation VI to section 11 
ofthe Civil Procedure Code appiivable to a case 
there ought to be a community of interest claimed 
on the strength ofa common title and the claim 
must have been made in good faith for the enforce- 
ment or deience of that common right on be- 
half of all pcrsons having such common interest. 
The common interest may rest on the existince 
of a joint family, in which thatinterest is vested, 
or may reston a joint titie otherwise obtained. 
[p. 1029, col. 2.] 

Where a person who claims joint preperty sues 
in a repr.seniative capatity in assertion of a 
common title he has to state under O. VII, 
I, 4 of the Civil Procedure Code 1hat he has 
taken the n: ccasary steps toenabic him to sue in 
that capacity. Where he suc8 to enforce bis per- 
sonal right against pessons onlyscme of whom he 
impleaus, know ng, that others are intercsied in 
denying his title or are ip possession, without 
stating the capacityin which the persons who are 
actually impleaded, are sucd, those who are not 
made partis are not bgund by it unless the 
persons implead: d act in a fepresentag ve capacity 
and Lrof«se to defend a common title in good faith 
on behalf of themselves and their co-owners, 
lp. 1030, col, 14] 

Property inherited by tight of collateral succes- 
Sion cannot be treated as joint family property in 
respect of which the manager as stich Can sue 
or be sucd soas to bind the zest ofthe family.” 
[p. 1030, col. 24] 

Hardwar v. Ram Milan, 42 Ind. Ce. 812; 4 O: 
L. J. 563; 20 O. C. 271, followed. 
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Miscellaneous appeal against a decree 
of the Additional Subordinate Judge, 
Fyzabad, dated the 3rd of August 1021. 

Mc. Niamai Ullah, for the Appellant. 

Mr. Ram Prasad Varma, for the Respond- 
ents, 

JUDGMENT.—The dispute in this case 
relates to the property of Bodh Singh 
who died in January 1916. On his death, 
mutation of names was effected in respect 
of his property in favour of Raj B.khsh 
Sinzh and Sirabjit Singh, his cousins and 
Mithuta Singh and Rampal Singh, the 
sons of a deceased brother of Raj Bakhsh 
Sinzh and Sirabjit Sineh, Thedefendant, 
Bachan Singh claims to be the lezitimate 
son of Bodh Siagh. He objected to the 
entry of the nimes of Raj Bakhsh Singh, 
‘ Sirabjit Singh, Mathura Singh and Ram- 
pal Singh; but his objection was dis- 
allowed. 

Subsequently, he filed a suit against 
Sarabjit Singh, Mathu:3 Singh and Ram- 
p.l Singh, for the re^o Very of the dis- 
puted property. The suit was referred to 
arbitrition and an award was made by 
virtue of which Bachan Singh was tecoz- 
nised to be the soi 3nd legal heir of 
Bodh Sinzh and the property of Bodh 
Sin 'h was awarded to him, 

Before the institution of that suit, Raj 
Bakhsh Singh, the present plaintiff had 
joined the Army ljibour Corps and he 
was setviua under War conditions when 
Bachan Singh got the above decree against 
Sarabjit Sipgh, Mathura Singh and Ram- 
pal Sinzh, and in execution thereof, obtain- 
ed possession over tne disputed property. 

The present suit has beenfiled by the 
plaintiff to contest. the right of Bachan 
Sinzh to succeed to the property of Bodh 
Singh. He denies that Bechan Singh is 
the son of Bodh Singh. The Court of 
first instance did not go into that question 
and dismissed his suiton the ground that 
the decision in the previous suit was 
biniing on him though he was rot a party. 
The lower Appellate Court held otherwise 
and remanded the suit for a trial on the 
merits. 

It is not disputed that, except during 
the period* when the plaintiff was out on 
field servicee he has been living jointly 
with his brother, Sarabjit Singh and his 
nephews Mathura Singh and Rampal Singh 


and that they ailformed a joint family. 
of which Sarabjit Singh was tle manager. 
The property which tbe plaintiff cleims 
to have inherited from BodhSingh by rig ht. 
of collateral succession was not, however, 
joint family property and the contention of 
the lower Appellate Court is that, in respect 
of that property, the head of the joint 
family as such possessed no right of 
management and any proceedings taken 
against him in regard thereto cannot 
bind persons who were not parties to. 
those proceedings under section ir, Ex- 
planation VI of the Code of Civil] Pre- 
cedure, Explazation VI provides that; 
where persons litigate Dona fide in respect 
of a private right claimed in commen for 
themselves and others, all persons in- 
terested in such right shell for the 
purposes of that section, be deemed to 
claim under the persons so litigating. 

In order to make that Explanation 
E thereoughtto be a community 
of interest claimed on the strength ofa 
common titleand the claim must have 
been made ingood faith for the enforce- 
meat or d:fence of that common right on 
behilf of all the persons, having such 
ccmmon interest. The common interest 
may rest on the existence of a joint 
family, in which that interest is vested, 
or may rest on a joint title otherwise 
derived, : 

There is nothing, however,eto show that 
Sarabjit Singh, Mathura Singh and Ram- 
pal Singh were sued in a representative 
capacity of that they had filed a detence 
in assertion of a common right on behalf 
of themselves and the present pla'ptiff, 
On the other hand, they pleaded flat 
the present plaintif was a necessary party 
to that suit, that he was in military 
employ and that the suit should not be - 
maintained without his being made a 
party or heard in his absence (Exhibit 
It), The reference made to arbitration 
did not, thetefore, bind persons who were 
no parties to that suit (Exhibit A). The 
award did not determine whether the 
present plaintit was a necessary party to 
the suit and whether the suit could have 
been heard in his absence (Exhibit Az), 
Had the present plaintiff been made a 
party, it is obvious that the hearjnp of 
the sujt would haye been adjourned under 
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section 6 of the Indian Soldiers Litigation 
Act {IX of 1918) for the period prescribed 
after the plaintiff Lad ceased to serve 
under War conditions or until re- 
presented in the suit by a duly auti oris- 
ed agent. The defendant-respondent cannot 
be allowed to defeat the provisions of 
that law by having deliberately omitted 
to imp[ead him, although he knew that 
bis name was also entered in the revenue 
papers (Exhibit 9) and to seek to bind him 
indirectly by relying on the provisions of 
Explanation VI of section rz of the Code 
of Civil Procedure, His conduct in ex- 
. eluding the present plaintiff from the suit 
cannot be deemed to bea bona fide attempt 
to enforce a title against persons interest- 
edindefendingit. Order I, r. 4 of the Code 
of Civil Procedure, requires that all persons 
should be joined as defendants acainst 
whom any right to relief in respect of or 
. arising out of the same Act is alleged to 
exist, whether jointly or severally, where 
if separate suits were brought against 
such persons, any common question of 
law ot fact would arise. OrderI,1. 9, pro- 
vides that no suit shall be defeated by 
reason of the non-joinder of parties and 
the Court may,in every suit, deal with 
the matter in controversey as regards the 
rights odd interests of the parties actua'ly 
before it? The position of a person against 
whom the possession of certain propcrty 
ig claimed is by no Means similar in 
every respect to that of a person who 
claims joint property on behalf of h m- 
self and his co-sharers of ina representa- 
tive capacity iu assertion of a common 
titles Where he suesin a representative 
capacity, Ir has to state under O. VII, 
1. 4, that he has taken the necessary steps 
to enable him tosue in that capacity. 


Where he sues to enforce his personal 
gight against persons Only some of whom 
he impleads, Knowing, that others are 
interested in denying his title or are in 
possession, without stating the capacity in 
which the persons who ate actually im- 
pleaded, are sued, those who are not 
mide parties are not beuna byit unless 
the persons impleaded actin a represent- 
ative capacity and profess to defend a 
comméón title in good faith on behalf of 
, themselves and their co-cwaers, 
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The property now in dispute was not 
joint family property heldby the manager 
on behalf the joint family. It was prop- 
etty claimed to have been inherited by 
the present plaintiff and certain other 
persons by rightof collateral succession 
end, as poined out in Hardwar v. Ram 
Milan (I), it carnot te treated as joint 
family property in respect of which the 
manager as such could sus or be sued so 
as to bind the rest of the family. .  . 

The appeal, therefore, fails and 1s die- 
missed with costs, 

z.K. 

Appeal dismissed. 

(x) 42Ind, Cas, 812; 4 O. I. J. 585; 20 O. C. 271. 


CALCUTTA HIGH COURT. 
SECOND CIVI, APPEAL NO. 1500 OF 1920. 
January 8, 1923. 
Present :—Mr. Justice Walmsley and 
“Mr, Justice B. B Ghose. 
DARAPALI SADAGAR—PLAINTIFF— 
APPELLANT 
versus 
NAJIR AHMED—DEFENDANT 
RESPONDENT. l 

Construction of deed—Lease— Boundary, descrip- 
tion of—Riference io map—Inaccuracy—False 
descripidon. i 

As soon as there is an adequate and sufficient 
definition, with convenitnt ceriainty, of whet is 
intended to pass by a deed, any subsequent 
erroneous addition will not vitiate it. [pa 1031, 
col. 2.) 

Llewellyn v. Earl of Jevsy, (143) 33 M. & W, 
183; 12 L. J. Ex. 343; 03 R R 569; X52 E.R. 

67, Lyle v. Richards, ($66) 1 H. L. 222; 35 
t. J. Ò. B. 214; 12 Jur, (N.S.) 947; 15 Le Tod, 
Mellor v. Walmsley, (1908) 2 Ch. “164; 74 L. J. 
Ch. 475; 93 L. T. 574; 53 W. R. 581; 21 T. L 
R 50r, re'errc d to. . 

Leams of cuntiguovs portions of a mahal werfe 
granicd to ile plaintiff and cefencant and in 
each Jea:« thi kcurdary line wis described as 
shown ín tke sutilemini map. in*ihe map a 
gopaih wan d. ricicd where the beotrdary line 
was shown. On the spot the gopath was luriber 
away £owerds.the plaintifi’s portion from the 
boundary line: Tur ` 
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Held, that the mistake in the map with regard 
to the position of the gopath was m nly a lalse 
de: ctip.ion and the parties were bound ty the 
boundary line as shown in the map. [p. 1031, 
col, 2.] UE s 

Appeal against a decree of the Dis- 
trict Judge, Chittagong, dated the 27th 
February 1920, oe 

Messrs. J. C. Roy and N. K. Bose, for 
the Appellant. 

Messrs. M. N. Roy and P. C. Sen, ior 
the Respondent. 

JUDGMENT. _ 

Ghose, J~—This appeal arises out of a 
dispute between ‘grantees of “two con- 
terminous -* plots of land within the 
khas mahal -of Government,  Plaintii 
was given ` lands. in the south - and 
. defendant lands in the north, the 
grant..to “both parties being from -the 
year 1312 EB. S. The dispute is regard- 
inz the boundary line between the par- 
cels. The .Courts below have decided 
against the plaintiff, Hence this appeal 
by him. The question depends upon 
the” construction of the leases with re- 
gard to the boundary line. In the lease 
of. the plaintiff the land, is thus describ- 
ed—“ land lying within the boundaries 
as shown in the map which is in the 
settlement papers and appertainirg to 
' the Sadar khas mahal, ete.” and again 
in the sched.le as ''4 dronesr4 kanis of 
land in deg No. 17421/3796 of the present 
survey, etc,” The defendants’ land is 


similary described in his lease, "lend. 


lying within the boundaries as shown-in 
the map which is in the settlement 
papers, etc.” and in the schedule- as 
fí x drone 5 gandas of land in all 
eoveted by dag No. 1742/13797 of the 
present survey, efc, * It is admitted that 
the reference to the map in the leases 
has this effect, that it should be treated 
es incorporated in the leases and form- 
ing part of the documents, If things 
stood aloge, there* would haye been no 
question that each party would be 
entitled to the dagas shown in the map 
as ‘forming his parcel and the boundary 
‘tine .would have been the line drawn 
in the map. In the map, however, at 
the place» where the boundary line ‘has 
been drawn a gopath has been depicted 
but ‘as a matter of fact there is no 
-gopath in the locality. There is, how 
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ever, actually a gopath in existence fur- 
ther to the south of the  boundery 
line as drawn in the map. Plsititifi’s 
case is, that notwithstanding the fact 
that a gopath has been shown near the 
boundary line which does not exist 
there, he is entitled to all the lands 
up to the line as drawn inthe map, with- 
out reference to the actual site of 
the gopath, He further urges, that 
the gofath not having been described as 
the boundaty, the mistake in the map 
as to the true position of tke gopaih is 
immaterial and no enquiry should have 
been directed as to its exact situation, 
The contention of the defendant on 
the other band is that the gofath 
having been depicted in the map, 
where the boundary line was drawn 
it was the clear intention of the 
parties that the boundary line should 
be at the place where the gopath 
actually is, and that the boundary 
ought not to be the line as drawn in 
the map, The question is not free 
from difficulty, butin my opinion having 
regard to the authorities the plaintifi’s 
c^ntention should prevail. The manner, 
most beneficient to the defendant, in 
which the lease of the plaintiff may 
be read incorporating the map, seems 
to’ me this, “land lying  witMin the 
boundaries as shown in the map ard 
near the northern Loundary line is a 
gopath.” The map is referred to in the 
leases not for the purpose of thowing 
the site of the gofath, which is not 
mentioned at all but for the purpose 
of showing the boundary lines, and tke 
mistake in the drawing of the gopath atthe 
place is immaterjal. Even if *there had 
been a description in the lease cf the 
gopath in the manner I have stated, that, . 
in my*judgment, would not have affected 
the boundary as marked in the map, 
as it would be merely a false descrip- 
tion—a mere false demonstration, which 
does not effect that which is already 
sufficiently conveyed. The well-known 
rule is '' as soon as there is an 
adequate and sufficient definition, with 
convenient certainty, of what is  in- 
tended ` to pass by a deed, any sub- 
sequent erroneous addition will not vitiate. 


jit; Parke, B. in Liewellyn v, "Earl of 


. 


1034, 


ma, 


KUNJ BRHARLLAL ?. ABDUL, HADI. 


Jersey (x). In Mellor v. Walmsley (2) 
there was a conveyance of lend, the 
exact’ dimensions being stated in the 
parcels and marked on a plan and 
state] to be “bounded on the west 
by the seashore,” which was not a 
fact, The majority of the Court of 
Appeal held that the latter words 
must be rejected. In Lyle v. Richards 
(3), the boundary of a leasehold was 
described as, ‘‘a line drawn from J. V.'s 
hoase to a bound stone", and the de- 
sctiption of the parcels was followed by 
the words, “which said premises are 
particularly delineated by the map on 
the back of this sett." On this map 
the boundary line appeared to be drawn 
from the northeast corner of the house. 
The position of the house itself was in- 
cotrectly represented in the map. It 
was held that the map was’ a’ part 
of the description and that the boundary 
line must be taken as  drawan on 
the map. The reasoning of these cases 
appearto me to be applicable to the 
case before us. In my judgment the 
northern boundary of plaintiff's land is 
the line drawn on the settlement map, 
and the fact that the gopath is etrone- 
ously delineated there does not affect the 
question. In this view, on the report 
of the Commissioner appointed for re- 
laying the map which hes not been 
objected to the plaintiff would be en- 
titled to 7 'kanis 2 gandas out of the 
disputed Jand, and thenorthern boundary 
of plaintiffs dag would be the line 
drawn by the Commissionerin accordance 
with the settlement map, 

“A Question of limitation was raised by 
the defendants but as the leases of 
both parties commenced from 1312 
there does not appear to be any sub- 
stance in it, and no reliance can be 
placed by defendant on possession 
prior to that date in support of his 
plea. ; 


63 R. R. 569; 152 E, R. 767, l 
(2) (1905) 2 Ch. 1645 74 L. J. Ch. 4753 93 L. 
T. 574; 53 W. R. 581; 21 T. L. R. 591, 
(3) (1866) 7 H..L.222; 35 L, J. Q. B. 214; 19 
Jur. WW. &) 947; 13 1. T. 1. 
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I would, therefore, sèt aside the decree 
of the Court of Appeal below and 
decree the appeal in the terms set 
forth above with costs in all Courts. 

Walmsley, J.—J agree. 

Appeal allowed, 


Z.K, 


wenne ap DA, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO.326 CONNECTED 
wiTH No, 327 OF 1921, 

June 5, 1922. _ l 
Preseni:—Mr. Justice Lindsay 
and Mr. Justice Kanhaiya Tal. 

KUNJ BEHARI LAL AND ANOTHER =. 

PLAINTI#FS-—APPRLLANTS 
VEYSHS 
ABDUL HADI-—DEFXNDAN'T— 

RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 165— U.P; 
Land Revenue Act (III of 1901), s, 36€—Co- 
shavers—Suit for profits against  Lambetdar— 
Negligence, whether question of fact or tau--Ex- 
propa rent, assessment of-—-Duly of Lambaidar 
— Collection made by unauthorised person—Liabillty 
of Lambardar. 

In a svit for profils under section 165 «f the 
Agra Tenancy Act, against the Lan.tercar, the | 
question of the regligexceci the Lanbaraar is a 
questior cf mixed fact aid law which is open to 
review in second appeal. [p. 1032, col, 1.] 

Under secticn 36 of the U. P. Lan. Re venue 
Act, it is not the exclusive duty of the Lambarday 


_to apply fot the assessme; t of €x-prozrietizy rent, 


and if such rent is nct assessed tle co-skhartis are 


as much to blame as the Lambarda?® [p. 1034, 
col. 1 ] 


Where such rent has not been assessed it cc nr ot 
be taken info accorta in a suit for prcfits arainst 
the Lasbardar, roris tke Lambardar lable for 
acollection made Ey sn. undutholised persen who 
had no right to make ét. 

Second appeal from a decree of the 
Additioral District Jvdge, Mcradatad. 

Messrs. Jabal Ahmad, R. K. Malariya 
and K. N. Malaviya, fox the Appella nt. 

The Hon'ble Mr, Raza Ali, ior the Re- 
spondent, — : 

JUDGMENT.—Tbhesze appeals arise cut 
of two suits for profits brovght by two 
p'zintiffs, Kunj Behati Lal ard Baldo 
Prasad. In both cases ithe’ „defendant 
Abdul Hadi is the Lamb rdar, 

It appears from the evidence on Tecord, 


-and is also admitted by Counsel hére; 


* 
Ld 
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that the two plaintiffs and the defend- 
ant joined together in purchasing the 
village in execution of a decree. They 
bought the property fora sum of Rs. I41. 
lt seems that the proprietors were per- 
sons whose estate was very heavily en- 
cumbered and this probably accounts for 
the small sum which was p.iid for the 
purchase of the property. 

The plaintiffs came into Court suing for 
their share of the profits for the years 
corresponding to 1916, 1917 and 1918. 
The defendant joined issue and the result 
of the trialin the First Court was that 
the plaintiffs were given decrees, the learn- 
ed Assistant Collector assessing the sum 
which was due to them on the gross 
rental of the village. 

The reason why the Assistant Collector 
did this was tkat in hisopinion tle de- 
fendant Lambardar had been guilty of 
negligence and, therefore, not entitled to 
have the profits assessed upon the actual 
collections for the years in suit, 

In appeal the learned District Judge 

has differed from the Court of first in- 
stanceand has cometoa finding that in 
the peculiar circumstances of the case the 
defendant Lambardar was not guilty of 
negligence which rendered him J able to 
have the account tor profits taken up on 
the gross rental. 
_ The fitst ground which has been taken 
in boththe appeals(the groundsin ‘both 
the appeals are identical) js that thelearned 
Judge of the Court below was wrong in his 
finding rtgarding this question of negli- 
gence, 

It has been ruled by this Court that in 
cases of this kind the question of negli- 
gence is a question #0f mixed fact and law 
which is open to review in second appeal. 
| The reasons given by the learned Judge 
in support of his finding are (1) that the 
collections made by the Lambardaramount- 
ed to 70 per cent. ðf the present assets, (2) 
that the situation of the parties was a 
peculiar one inasmuch as they were recent 
purchasers of this property and that their 
tenute of the property was precarious in- 
asmuch as the estate whichthey purchased 
was very heavily encumbered. 

In these circumstance the learned Judge 
agfeed with the plea put forward by the 
defendant that the plaintifis conld not” 
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reasonably expect him to incur large expen" 
diture in litigation against the tenaits of 
the village without the plaintiffs ‘them- 
selves taking a share and contributing to 
the costs of bringing suits. 

There is evidence on the record which 
appears to indicate that the woik of col- 
lecting rentsin this village isnot an easy 
one, and we further notice that a con- 
siderable area of the village is still held by 
the ex-proprietors who set up the claim 
that they were entitled to hold these lands 
as si7 lands. 


Having tegr rd to the admitíed fects of 
thecase it seemsto us t; at we ought not 
to-distutb the finding of the lower Aprel- 
late Court on this question of negligence, 
The points which were brought to the notice 


of the learned Judge are really rot in ge» 


dispute and, in the circumstances, we are 
not prepated to say that in this case tke 
defendant Lambardar is proved to be guilty 
of any default which in the circumstances 
misht prpefiy be called negligence. 
We think that the Jearred Judge was 
entitled to say that in the circurstences 
the defendant has discharged his duty cs 
far as it was reasonably possible for him 
to do. 

The next question we are asked to con- 
sider in these appca's is with 1espect to the 
the rents cf expropriefary lawas, ‘The 
learned Judge for certain reasons giVen in 
his judgment was of opinion that in as- 
sessing the profits divisible Letween the 
parties the rent of the lands keld in ex. 
propritary tenure should not be taken into 
account, According to the Judge it would 
he unreasonable, in face of the ex memfn- 
da 's contention that trey were in pio- 
prietary  posse:sicn of these lands, to ex- 
pect a Lambardar unsupported by bis fellow 
co-sh*rers to sue the ex-gemindarys 101 rert, 
This is not a very good reason whichtke 
learned Judge gives. There is, however, a 
much stronger reason appatent from the 
facts which are before us. It appecrs 
thet although mutation had taken piace, 
and the names of the new purchssrs of 
this village had been  trcught on the 
Revenue Records, no steps had been taken 
to obtain the assessment of rentvpon the 
very large holdiug which still remains in 
possession of the ex-proprictors, e 
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It is useless for the plaintiffs to argue 
that the Lambardar is solely to blame for 
this. That isnot the case. Under sec- 
tion 36 of the Land Revenue Act therent 
of these ex-proprietary boldirgs ouglt 
ordinarily to be assessed at the time of 
the mutstion proceedings and under sub- 
section (4) of the same section itis pro- 
vided that if for any reason an order as- 
sessiùg the rent is not passed at the 
time of*mutation then an application can 
be made either'by the landholder or the 
tenant or any co-sharer directly interested 
in the matter to have the ex-prOperietary 
rent assessed. 

“We do uot think it is the exclusive 
duty of the Lambardar to apply for the 
assessment cf ex-proprietary rent end if 
this has not been assessed, as it obviously 
æ has not been in this case, then the pla‘nt- 
ifs sre just as much to blame as the 
Lambardar. We may further pont out 
that inasmuch as no tent has been assess- 
ed on these lands no suit for arrears 
would lie, This disposes of the point re- 
garding the claim for a skate of the ex- 
proprietary rent, 

The third point which has been argued 

before us is with respect to a sum of 
Rs. 25. According to what is staiedin the 
judgment of the learned District Judge 
this sum «f Rs.25 in d:spute was collect- 
ed in 1324 F. by a person not authorised 
to. collect it. It appears that the person 
who got posseSs'on of this sum of money 
wasa lady named Hassanara who is the 
wife of one of the ex-proprietors; and it 
further appears from certain evidence on 
record thit rhis sum came into her pos- 
sefsies by the sale of certain trees situat- 
ed in the village. If thislady claiming to 
bea co sharer soldthese trees end pocket- 
ed the money, we very much doubt 
whether for the purposes of a suit of this 
kind the sum fealisedin the manner by 
her ought to be treated as collections for 
which the Lambardur would be liable to 
account to the other co-sharers. So far 
vas we can see this lady is not a co-sharer 
at all and ‘the proper remedy of the pre- 
sent co-sharers would seem to be to join 
together and bring a suit in the Civi 
Courts for the recovery of this sum which 
haa been misappropriated by thepreson in 
questione We think the Judge was tight 
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in not taking this sum of Rs. 25 into 
account in assessing the profits payakle to 
the plaintiffs in the suits. So ter, there- 
fore, as the appeals are concerned we find 
that thereis no reasonío interfere with 
the judgment of the Court Lelcw. 

Cross objections have beenfiled by the 
defendant. One of the points raised is 
that the Courts below were wiongin their 
statement of the Government revenue of 
the village, It seems that the plaintiffs 
gave one figure and the defencant gave 
a lower figure, and the faiwari, who pro- 
bably knows moze than either of the pai- 
ties, gave a figure which the Courts below 
have accepted. We have no teason to 
believe that the paiwari was likely to be 
mistaken in such an importent matter, 

The other matter which is raised iu 
cross objections is that the Ccurts below 
ought to haveallowed the defendant cer- 
tain costs amounting to Rs. 9-1-0 which 
had been incurred in ejecting ceitain ten- 
ants. Copies of the decrees are ontbe re- 
cord which support the case that a scm of 
Rs. 9 wasspent by the defendant Lambardar 
in ejectment cases ?gainst certain tenants. 
These costs Were awatfded to him by the 
Revenue Court butthey were incurred 
ali the same. In the cireumstences we 
think the plaintiff ineach case is liable 
to be debited with.one-third of this sum, 
f. e Rs.3 in esch instance., The result, 
therefote,is that the appeals fail and ere . 
dismissed with costs including in this Court 
fees on the higher scale, if any. The 
cross-objections are allowed io thé extent 
that the sum awarded incach instance by 
the Court below will bereduced by Rs. 3. 
We meke no otder as tQ costs regarding 
thecross-objections, e 

Appeals dismissed, 

Z, K, a 
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CALCUTTA HIGH COURT. 
APPHAL FROM APPELLATE DECREE 
No. 2152 OF 1919. 

February 10, 1922. 

Present>—J ustice Sir N, R. Chatterjea, KT., 

and Mr. Justice Pearson. 

` BRULU BEG—DEFENDANT No. 1— 

zx APPELLANT 

LP Ve?sus d 
JATINDRA NATH SEN AND OTHERS—- 

oo PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O. X X 1, 
7.93— Execulion of decree—Delivery of possession 
—Symlolical possession, effect of. 

The delivery of symbolical possession to an 
auction-purchaser or to a person claiming under 
him operates as the delivery of actual possession 
as against the judgment-debter and gives a fresh 
start of limitation even in a case coming under 
O.XXI,r.95, of the Civil Prooedure Code. [p. 
1037, ool. 1.] 

Case-law discussed. 

Appeal against a decree of the Sub- 
ordinate Judge, Second Ccurt, Howrah, 
dated the 15th August 1919, reversine that 
ofthe Munsif, Second Court at Ulluberia, 
dated the 21st February 1918. 

Babu Sarat Ch. Mukherjee, for the Ap- 
pellant. 

Mr. <Asivanjan Chatterjee, for the 
spondents. 


Re- 


JUDGMENT. —The property in dispute in 
this case is alleged by the plaintiff to have 
belonged to one Khoda Buksh and held by 
the defendant No. I as tenant under him. 
Certain h.irs of Khoda Buksh obtained a 
decree for rent against the defendant 
No. I and in execution of the decree put 
up the property to sale. The defendant 
No. 6 purchased it on the 13th June 1904. 
Formal posseSsiqun was taken by the pur- 
chiser on tne20th ‘apgil 1905 and in Sep- 
tember rọrọ, he conveyed the lands to the 
plaintiff. . 

The suit was for establishment of the 
pleintif's title and for recovery oi posses- 
sion, e 

The defence inter alta was thatthe prop- 
etty did not belong to Khoda Buksh nor 
did the defendant No. I hold it under 
him as tenant. A question was also raised 
whetner one Ohijuddin Ahmed had a One- 
third share in the property, 

With regard to the last question, the 
learned Subordinate Judge came to the 
conclusion that there was -some . nishka? 


INDIAN CASES: 


x10853 


property in which Ohijuddin had one- 
third share, 

So far as the disputed property was 
co.cerned, the Jearned Judge on a con- 
sideration of the evidence care to the 
conclusion that the property belonged to 
Khoda Buksh alone. 

The next and the main defence was that 
the defendant No. x had been in pcsses- 
sion for more than 12 years inspite of the 
auction-purchase by defendant No. 6 and 
that, therefore, the plaintiff’s sut was 
barred .bylimitation, It appears, as stated 
above, that the auction-purcheser obtained 
only formal possession through Court, 
That was within 12 years of the suit. 

It is contended before us by the 
learned Pleajer for the delendant- 
appellant that where the property sold 


is not in the possession of tenants ore 


other persons entitled to occupy the same, 
the purchaser must obtain actual posses- 
ston, and symbolical possession dilivered 
in such a case cannot give the purchaser 
afresh start for limitation. 

The question whether symbolical pos- 
Session operates, as between the decree- 
holder and the judgment-debtor, as actual 
possession, was considered in two Full 
Bench decisions of this Court, In the case 
of J'uzsubundhu Mookerjee v. Ram Chunder 
Bysack (1), it was laid down thdt delivery 
ot possession by going through the process 
prescribed by section 224 gf Act VIIJ" of 
1859 is the only way in whichthe decree 
of the Court cwarding possession to the 
plaintiff can be enforced ; and ês, in con- 
templation of law, both parties must be 
cousidered as being present at the time 
wheu the delivery is made, snch detvery 
must, as against the defendant, be 
deemed equivalent to actual possession. 
To the same effect is the declsionin the 
case" of Joggobundhu Miter v, Purnanund 
Gossamé (2). Inthese two cases, however, 
the only possession which could te de- 
livered was symbolical possession because 
the land was in the occupancy of 
tenants, 

It has accordingly been contended on 
behalf of tbe appellant that, that prin- 
ciple cannot apply to a case where the 

(t) 5 C. 58415 C. L, R. 5485 3 Shome In R, 68; 
e Ind. Dec. (N. 8.) 079: M 

(a) 16 Q. 530; 8 Ind, Deo, (:8,) 350; * 
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decree-holder or purchaser could obtain 
actual possession and we have been 1efer- 
red to.the cases of Shoteenath Mookherjee 
v. Obhoy Nund Roy (3) and Mahadev 
ao Parkar v. Janu Namji Hailey 

4). 

a those cases, it was held that the 
delivery of merely formal possession of 
immoveable property (in the cases where 
the propetty is not in the possession of 
a ten? nt or other person entitled io oc- 
cupy the same), toa purcheser at a Court 
salecannot prevent limitation zunning in 
favour of the judgment-debtor where the 
latter remains in actual possession. 


. These authoti'ies are no doubt in favour 
of the appelant, and the view taken in 
these cases at one time was takenin some 
other cases in this Court. Se» the case 
f Pearee Mohun Poddar v. Jugobundhu 
en (5), though in some other cases a 
different view was taken {see Asudullah 
v. Shaik Akbar Alf (6) and Mahomed 
Walt v. Noor Buksh (7). Some of the 
cases on the point were considered by 
Birch and Mitte , JJ., in Umbicka Churn 
Goopia v. Madhub Ghosal (8) and the 
learned Judzes heid that formal. posses- 
sion given to a  decfee-holder 
officer of the Court in execution of his 
decree is sufficient to give him a fresh 
eiuse of action and, notwithstanding that 
he may never have obtained actual 
possession he or his assigns may sue to 
fecover possession atany time within 12 
years from the time when such formal 
possession, was given. The learned Judges 
dissented from the view taken by 
Markby, J.,in Pearee Mohun Poddar v., 
J upgdbusdhu Sen (5), as being opposed to 
the decision ef the Judicial Committee 
in Gunga Gobind M undi v. Bhoopal 
Chunder Biswas (9), where their Lord- 
ships Observed that the decree And 
execution pnt an end altogether to limita- 


(3) 5 C. 331; 5 Ind. Jur. 136; 2 Ind. Dec, (N. 8.) 
822. 
(4) 14 Ind, Cas. 447; 36 B. 373; 14 Bom, Li R; 


13. 
(5) 344 W.R. 418. 
6) 7 W. R. 60. 
(7)25 W.R. 127. 
(8) 4C. 870; 4 C. I R. 55; 4 Ind, Jur: 180; 3 
Ind. Dec. (W. S.) 551. > 
(9) 19 W.R. 101; 2 Suth, Bi C, Ji $30: 
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tion, and that it was immaterial whether 
the decree- holder obtained actual possession 
or not. It may be pointed out, however, 
that in the case before the Judicial Com- 
mittee, the property was in the possession 
of tenants. 

In a later decision, the same view was 
adopted. In the case of Lokessur Koer 
v. Pureun Roy (ro), Garth, C. J., was 
of opinion that the plaintiff having been 
put in possession under the decree by an 
offer of the Court, the form in which 
possession was given was quite immaterial. 
He said: “All that was necessary was 
for the officer of the Court to go upon a 
portion of the land, and give the plai, tiff 
possess'on of that portion in respect of 
the whole; and any formal mistake which 
may have been made by the officer in the 
mode of giving possession could rot pIe- 
judice the plaintiff" It was accordingly 
held following the decision in Juggobu ndhu 
Mookerjee v. Ram Chunde Bysack (1), 
that as between the parties to the sut, 
formal possession operates, in point of law 
andin fect, as a complete transfer, of 
actual possession from the one party to 
the other. 

This principle was followed in the case 
of Shama Charan Chatterjt v. Madhub 
Chandra Mookerji (11), where the learned 
Judges held that the delivery of formal 
possession in execution of a decree for 
possession gives a cause of action against 
a defendant whO remains in occupation 
of the premises, which may be entorced 
in a regular suit, : 

Then in the case of Hart Mohan Shaka 
v, Baburali (12), where the auction-pur- 
chaser who had obtained symbolical pos- 
session brought a suit efor possession of 
land within I2 years of the date on which 
he ubtained symbolical pQs:ess/on, it was 
held that the suit was not barred. Məc- 
lean, C. J., Observed as follows:—'' Be 
thatasit may, we bave the fact which 
cannot be got over, that possession, call it 
symbolical possession if you will, wes 
given by a Civil Court in this case to the 
plaintif, and in the case of Lokessuy 


(ro) 7 C. 4183 Ind. Dec, (N. S.) 819. e 
(x 2 II C. 93; 5 Ind. Dec (N. S.) 820, 
e (12) 24 e 775i 12, Ind. Dec, (3 8.) 13146; 


. . a 


ere -1 
- Vol: 47) 
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Koer v. Purgun Roy (rc), it was “laid 
down that the tormal possession given by 
& Civil Court undef an execution operates 
in point of lawand of fact, as between 
the parties, as a complete transfer of pos- 
session from one party to the other..... 
ecc eIit may be that it was wiongly 
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given by reason of the fact that actual. 


possession ought to bave been given under 
section 318 of the Code, but still posses- 
sion was given to the plaintiff by a Civil 
Coirt : and, ander the cireumstsüces, it 
Seems to me that the period of limita- 
tion must begin to run from the date of 
that possession beiag given." See also 
Mir Waziuddin v. Deoki Nandan (13), 
where the learned Judges considered the 
question whether the auction-purchaser 
ata sale for arrears of revenue hes 12 
years from the datéon which ‘formal pos- 
session is delivered ‘to him by ‘the 
Collector, 

So far as our Court is concerned, all 
the latet decisions ate in favour of the 
view taken by the lower Ccurt, 

In the Madras High Court, the view 
"taken by this Court has been adopted. 
“Sae Govind Bidirajt Bhukta v, Akella 
Venkata Sasirtla (r4), where it was 
held that the delivety-of symbolical pos- 
session, even though efroneously made, i.e. 
even though made under circumstances 
“whien do not make section 319 applicable 
operates to give the person so put in 
possession a fresh cause of action and 10 
place the judgment-debtor in the position 
of a trespesser. 

The Atlahabad high Couft has also 
taken the same view; see Jagan Nath v. 
Milap Chand (15). 

‘The Bombay High Court, as stated above, 
has taken’a different view in the caseof 
Mahadev Sarharam Parkar v, Janu Namiji 
Hatley (4), but the weight ol authority is 
infayour of the view that symbolical 
possession as against the judgment-debtor 
operates ag actual Possession and gives a 
fresh start of limitation even n a case 
coming under . section 318 corresponding in 


(13) 6 C; L.']; 47a at pp. 481, 482. 
P 12 M. L J. 598. 
tg) 38 A.*23; 5 As LJ, 504; A. W N; (1906) 
$15: 
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O. XXI, 1. 95, of the present Code. We 
must accordingly hoid that the sultis not 
barred by limitation. : 

It has been contended by the learned 
Pleader for the appellant that even if 
this principle can be availed of by the 
auction-purchaser, the plaintiff being s 
benamidar cannot take the benefit of the 
principle, l 

But the defendant No. 6 was the cetti- 
ficated purchaser and the plaintig claims 
únder him, In these circumstances, we 
think that the principle applies to the 


“plaintiff also. 


‘The learned Pleader attacked the find- 


ing of the learned Subordinate Judge on 


he question of title of Khoda Bukhsh. 
There is evidence in suppo!t of tne finding 
and the finding was artived at upon a 
consideration of the whole evidence. 

We think, in these circumstances, thate 


‘the appeal must fail and is dismissed with 
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purpose of defeating or delaying creditors, and 


shouli be known to the transferee as such, 


[p. 1039, Col, 1] 
A tiansfer to pay off some creditors to the 
exclusion of others is not fraudulcnt, 


Appeal against a decision of the Addi- 
tional District judge, Akola, dated the xoth 
: March 1921. ei 


Mr. D. W. Kathalay, for the Appellant. 

Mr. A. V. Khare, for the Respondents. 

JUDGMENT.—The facts of this case 
ate that the plaintiffs sue on a registered 
mortgage-deed dated 4tb March 1915 exe- 
cuted by one Rukhinai, widow of Mahadec, 
for Rs, 302. A house that was sold was the 
subject matter of the mortgage. A suit 
was filed on the same mortgage by plaint- 
iffs against Rukhmai, Suit No. 156 of 
1917 on the file of the Subordinate 
Judge, Basim, A conditional decree was 
passed therein on the 18th March 19:8 
and mide final on the roth May 1919. 
Tae plaintiffs took out execution, but 
fa'led to get possession of the mortgaged 
house as the defendants were tound to 
be in its possession: hence the present 
case. The house originally belonged to 
one Kondai; on her death it is admitted 
that her sole heir was Rukhmai who 
executed the mortzaze in suit to liqvidate 
Kondai'sdebt to tne plaintifs. The de- 
fealant's case is that a:ter the mortgage 
in suit one Chunnilal Kishanlal Marwari 
hai obtained a decree in Suit No. 113 of 
1913 and attached the sam: house in 
execut.on of a s.mple money-decree. It was 
sold in execution of the decree and pur- 
chased by one Sheodan Singh who in turn 
sold itto the defendant No, 1; tie second 
defendait was a tenant of the first de- 
fendant. It was urged for the defendant 
that tae hquse was the property of KonJai 
who died on the 31st Octobor r9r,. 
Chunnilal obta'ned a decree azainst 
Konia!'s estat: and it was in exqcuton 
of the decree that ths house was put to 
auction and sold and was putchased as 
alrealy stated by Sheodan Singh, the pre- 
decessor in-t tle of the previous de.enda st, 
It was contended that the defendant thus 
claims. the property through Kondai and 
not through Rukhmai who had no right 
to mortgage the property. Ignorance of 
the mort:age in suit was affected, and it 
was argued that as the date of the mort- 
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gage was only one day previous to the 
decree in Suit No, 103 of 1915, the 
mortgage appears to be a fraudulent of 
bo.us transaction. The case went to trial 
onthe following issues :— 

1. Did Rukhmai execute the mortgage 
in suit for the debt due by Kondai? . 

2, ls the mortzage genuine or is it 
bogus as alleged by defendant No. I? 

3. Could Rukhmai execute the mort- 
gage in suit? 

4. Can plaintiffs sue twice on the same 
mortgage-deed. If not, is this suit main 
ta nable ? 

5. Can plaintiffs claim more than 
Damdupat under the circumstances of the 
suit ? 

6. To what reliefs are plaintiffs en-- 
titled ?” 

The Trial Judge came to the follow/ng 
findnzs. Rukhmai, the heir of Kondei, 
executed the mortga‘e in suit for debts 
due by Kondai, The mortgage in suit 
was genuine and not logis, On the 
death of Kondai her brother’s widow, 
Rukhmai, took possession of Kondai's 
property and satisfied thet lady’s debts. 
Rukhmai had power to execute the mort- 
gage in suit. The plaintiffs could not 
Sus twice on the same mortgage. against 
the same defendants, but the present de- 
fendants were no parties to the former 
suit which was filed against Rukhmai: 
hence the present suit was maintainable, 
The plaiatiffs coald not claim mofe than 
Damiupat as the parties to the mort- 
gige are Hindus and the present suit is 
based on a mortgage; not were the de- 
fendants liable to pay the ‘costs of the 
former suit. A preliminary decree for 
Rs. 600 with proportionate costs wae 
passed against defendant No, r. 

O1 appeal the question, whether Rukhmal 
executed the mortgage in suit, was 
answered in the affrm’&tive. Due attesta- 
tion of the mortgage wis held established, 
as also was the passiag of due considera- 
tion. The appeal was dismissed, 

It is not here dispu‘ed that Rukhmal 
was the heir of Kondai, but itis urged 
that the mortgage was voidable under 
section 53 of the "Transfert of Property 
Act, it being a fraud on creditors. -The 
argnment is that the mortgage was exe- 
cuted to defeat Chunnilal’s decree known 
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to be coming, which decree should Fave 
been satisfied out of the property itself. 
Now the consideration of the mortgave 
was. practically all money due by Kondat 
and Í do not see how  Rukhmai could 
be prevented from satisfying the claims 
of certain of Kondai’s creditors to the 
exclusion of others, and she by this 
-= Mortgage deffayed certain of Kondal’s 
debts. The fact that there were other 
debts due by Koadai, debts that could 
-be recovered by suits against Koudai's 
property, does not affect the case. In 
the present case the auction sde really 
took place subject to the mortgage, 
for -Chunnilal’s debt was nota secured 
one, and if Chunnilal liked to bring the 
house to sale without mentioning the 
fact of tke mortgage, possibly being 
unaware of it, any purchaser of the 
house would be bound by the legal mort- 
gage existing on it, The fact of the 
mortzage having been executed does not 
itself imply thatits execut'on was made 
to defeat creditors, The more natural 
interpretation would be that as the prop- 
erty was left by Kondai, and there is 
no evidence to show that nothing but 
this house was left, the mortgage was 
executed to satify the claims Of some 
of the creditors. There is authority for 
the view thit in cases under section 
53, Transfer of Property Act, it must 
be showa that the transfer thouzh for 
a valuable  considerition, was for the 
purpose of defeating or delayinz creditors, 
and should be known to the transferee 
as such. It is not shown in the present 
case that the mortyagee knew that the 
present transfer wis with the object of 
defeating other possible claims avainst 
Koada’s estate. Thearguments advanced 
in this Court are new. 

For the reasons above given I am of 
Opiaion that there is nd forcein the present 
appeal. It fails and is dismissed with 
costs. The appellant will pay the respond- 
etys’ costs, . 


Appeal dismissed, 
K.S, D, 


INDIAN GASES: c 


1039 


PATNA HIGH COURT, 
SECOND Civi, APPEAL No, 707 OF 1920, 
August I, 1921. l 
Present: —M t, Juspce Jwala Prasad, Acting 
Chief Justice, and Mr. Justice Ross, 
JAMUNA RAL—DEFENDANT—APPELLANT 
VETSUS 
RAMTAHALL RAUT AND OTHERS— 
PLAINTIFFS—RESPONDENTS, 
Court-fee— Mortgage-sutt — Interest pendente 
lite, award of— Appeal—Court-fee payable 
Plaintifis instituted a suit to entorce a mort- 
gage aid paid Court-fees on the principal sum 
plus interest at the bond rate up to the date of 
the suit. They also claimed interest pendinte 
lite and future interest up to the date of realisa- 
tion. Their suit was dismissed. They appcaled 
and paid the same Courtt-fees on the memi randum 
of appeal as they had paid on the plaint. The 
Appellate Court decreed the suit and tothe sum 
claimedin the plaint added a sum by way of 
interest at the bond rate from the date of suit up 
to the date of its .ecree, Insecond ap tal: 
H.id, that the plaintiffs were bound to pay 
additional Couit-feeson the amount of interest 
p:ndente lite awarded by the lower Appellate 
Court. [p. 1040, col 2.] 
Srinivasa Row v. Ramaswami Chetti, 10 M. L. T: 
I44, Ramasami v. Subbasami, 13 M, 508; 4 Ind. 
Dec, (xN. 8.) 1066, distinguished. 


Second appeal from a decree of the 
District Judge, Derbanga, dated the tet 
April 1920. 

Mr. Janak Kishcre, for the Appellant. 

Mr. Md. Hasan Jan, for the Respondent. 


l ~ > JUDGMENT, A 

Jwala Prasad, Actg, C. J.—The learned 
Vakil for the respondents Üisputes the 
view taken by the Stamp Reporter that 
there is a deficency on the part of the 


‘ Iespoóndents with respect to the Court- 


fce payable by them in the lower Appel- 
late Court to the extent of Rs. 9. he 
Tesponde.its were pain‘ifs in ethe case 
and instituted the suit to enforcea mort- 
gage claiming Rs, 757-3-3 principal, with 
interest ot the bond rateup to the date 
of the suit, They a'so claimed interest 
$indent? lite and future interest up to the 
dite of realization at the rate entered in 
the bond. The svit was dismissed by the 
Munsif. They appealed to the District 
Judge, payinga Court-fee on the afore- 
said sum of Rs.257-3-3, which they had 
paid on the plaint. The lower Appellate 
Court reversed the decision of the Munsif 
and decreed the plaintiffs’ suig ^ with 
costs in both the Courts. As to interest; 
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the decree directed that interest was to 
be paid at the bond rate up to the date 
of grace, which was six months from the 
date of the decree, namely, rst April 
1420. 'Thete was also direction as to 
future interest up to the date of pay- 
ment. 

The lower Appellate Court prepared the 
decreestating the principalto be RS. 312 
andintzrest at the bond sate of 2 pet 
cent per annum up tothe 8th September 
I918, the date of filing the plaint, making 
a total of Rs. 757-3-3, upon which Court- 
fee was paidon the plaint as well as on 
thememorandum of appeal. Tothis sum 
the lower Appellate Court added in the 
deereea further sum as interest at the 
bond rate from the date of the plaint up 
to the date of its decree, namely, rst 
April 1920. This sum came up t» Rs. 117-3 
no Court-fee was paid by the plaintiffs 
upon this additional sum added in the 
decree. 

It may be conceded that the suit hav- 
ing been dismissed the plaintifs were 
entitled to value their appeal atthe sum 
of Rs, 757-3-3 claimed in the plaint in res- 
pect of the principal and interest up to the 
date of filing the plaint and they were not 
bound to value thefuture interest, which 
they claimed from the date of the suit up 
to the date of realization, orto pay any 
Court-fée thereunder, as was held in Svins- 
vasa Rowv. Ramaswami Chetti (1) and 
Riumasamt ve, Subbusams (2). But in the 
present case the plaintiff obtained a decree 
not only for Rs. 757-3-3 at which they 
had valued their appeal and which they 
had claimed in the plaint butfora larger 
sum, namely, Rs. 874-6 3 which was arriv- 
edit by adding Rs. 117.3-0 as interest 
from the date ot the suit, up to the date 
of.the lower Appellate Court'sdecree. The 
plaintiffs cannot contend that this sum 
has been wrongly entered in the decree 
as thereis no cross-appeal on their behalf. 
This is not, therefore, an tmnascertained 
sum: but has now been specified in. the 
decree and the plaintifs are entitled to 
recover it by mere execution of the decree. 


(r) xo M, L: J..144. 
-(2) 33 M. 303; 4 Ind. Doe, (s. 8.) 1066. 
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It has been well-settled, that the 
plaintif-decree-holder seeking to enforce 
a decree directing payment of future 
interest, is bound to pay the Court-fee 
upon the interest clsimeq by him in 
execution for which no  Court-ee was 
paid in the suit, There can hardly be 
any doubt that a mortgagee seeking to 
en'orce the mortgage and praying to 
recover the amount due thereunder has 
to pay Court-fee not only vpon the sum 
decreed but also upon, the interest that 
becomes due to him subsequent to the 
decree and which he claims in the 
execution. It is also obvious that the 
lower Appellate Court was not bound and 
should not have passed a decree for a 
larger sum than that claimed by the 
plaintiffs in the memorandum of appeal 
unless, before the judgment was pro- 
nounced, an amendment of the memo- 
randum of appeal was allowed and proper 
Coutt-fee paid in Percival v. Collector of 
Chittagung (3). The p'aintifis accepted the 
dectee of the Court below and it appears 
that the decree was signed by the Pleaders 
of the. patties. The value of the appeal 
was, therefore, admittedly increased, by 
adding to the decree, the amount of 
future interest from the date of the 
institution of the suit to the date of ihe 
lower Appellate Court's decree. The 
plaintifis are, therefore, bound to ray 
additional Courtíee and the view taken 
by the Stamp Reporter appears to be 
correct, 

The deficit Court-fee having just been 
paid, the appeal will be heard. 

Ross, J.—I agree. 

Z, K. 

(3) 30 C. 516. ZUM 
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PRIVY COUNCIL. 
APPEAL FROM THE PATNA HicH Court. 
December 20, 1922. 
Present:—Lord Buckmaster, Sir John 
Edze, Sir Lawrence Jenkins and 
_ __ Lord Silvesen. 
Rani TAGDAMBA KUMARI— 
DRFENDANT—APPELLANT 
versus 
Thikur WAZIR NARAIN SINGH— 
, , PLAINTIFF— RESPONDENT. 
Hinds Liv— Joint family— Impartibla estate— 


Sep wation how e ct 
, scled—~ Inc 
of estate, Lf. ome, whether forms part 


: iis competent to a memberof a joint family 
O Separate himself from the family by a clear 
uis qui vocal intimation of his intention to 
Sever and this is also true with regard to an 
impartible estat» butas in that case the person 
Separaliig forfeits his chance of inheriting the 
no of C T s by survivorship, it requires 
tro. -Adéace to establis j 
ip. 1342, col, 24 ablish such separation, 
Gir à Bai v. Sadashiy Dhundivaj, 37 Ind. Cas; 


321; 45 C. 1031; 20 C.W, N. 10855 A, I, 
uo M. L. T. 78; r2 N. I, R. xis 508) 
2 W. N.65; 18 Bom, I, R, 621; 4 L. W. 114; 


2 e. L. J. 207; 3t M. E, 

(2. C}, Kawal Nain v. Budh Singh, 40 Ind. 
Cas, 286; 39 A. 406; 15 A. L, J. 58:1;2 P. L. W. 
575 4t C. W, N. 986; 33 M, L J. 42; 19 Bom. 
L. R. 642; 26 C. L, J. for W. N. 514; 


J. 455; 43 I. A. 15I 


the owner of the estate | 
I Late, [p. 1042, col. 2 

5 ina Kumari Jazadlis Chunder 
Son iu 433; 29 I. A. 82; 6 0. W.N, 490; 4 
o: ae 03 » $ Sar. P.C. J. 205 (P. ©), 
- Ssravjit Pariah  Bahadur Sahi I i 
Partap 8 thédur Saki, 27 A. 203 at 4 ^ 53; 2 hak 
729 AL W.N. (19 4) 244, Janki Pershad Singh v, 
Dwarka Pershad Singh, 20 1nd. Cas 73; 35 A, 391; 
17 "i beer 1029; 14 MI, T, torg: Lj. 
34; (1913 . W. N. ogo; 18 C. L. J. 200: zr A T. 
J. 820; 15 Bom. L. R. 8 j3*16 O, d 216: E Ma 
172 (P. C.], M urtaza han v. Mohammad 
Yasin Alt nan, 36 Ind. Was, 2 39; 38 A. 552; 20 M, 
L. T. 362; 14 A. L. J.*1083: 18 Bom. I, R. 884; 
3: M, L. J. Soy; N. 5351 25 C. L. 
J. ti 190.C.290; 1 P.L. W, 122: ar C. W. N 
410; 4 O. L. J. 5; 4 Ie wW, 53% 43 I. A, 259 
(2. C), distiffgu shed. - 

Aspedl against the decision of Mr 
Justice Chapman and Mr, Justice Roe, in 
P.A. No.456 of x9rr, dated the 3 Ist 
Januiry 1917, modifying that of the Sub- 
ordinate Jwige, ‘Hazaribagh, dated the 
y8th ae pg: IQII. 

Messts. De Gruyther, K, C.: Rath 
_ Messts. D. T, K, Cu; Ratkes 
. Palas, os the Appellant,” E and 


66: . 
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Messrs. Dunne, K, C., and Kenworthy 

Brown, for the Respondent. 
JUDGMENT, 

Lord Buckmaster.—The appellant in 
this case is the widow of Raja Saroda 
Nurain. The respondent is the nearest 
mile agnate of the deceased, teing the 
san of one Nilkantha Narain, the original 
plaintiff in the suit, who was the son of 
Bharath Singh. The proceedings, were 
instituted for the purpose of establishing 
the title of the plaintiff to an estate 
known as theSerampore Raj or gaddtand 
certain moveable and immoveeble property, 
cish and securities which had been pur- 
chased out Of the income of that estate. 
The questions w.th regard to the estate and 
the monies and property representing the 
investments from this income are distinct, 
and need to be separately considered. 
They have both been decided adversely to 
theappellant, with the excepticn of the 
claim to cettain Government  securifies 
which will be more specially referred to 
hereifter, Serampore Rej ot gaddi isim- 
pirtible, and the family is governed by 
the Mitakshera Law. If thete had been 
n» division of the family the property 
would have passed to the plaintiff, but 
it is asserted that BharathSingh separat- 
ed from his father in his Hfetime, and 
that consequently neither he mor the 
plaintiff was joint in estate with Raja 
Saroda Narain. | 

Now, the facts upon which 
separation is based have been concurrent- 
ly found by the two Courts, and are no 
longer the subject of dispute. The argue 
meat properly open tothe appellant is not 
upon the facts themselves, but that tae st 
facts, when accepted, do establish sepa- 
ration. The facts are these: The village 
of Chowrah was granted at a date not 
precisely ascertained but many years ago 
by the then Raja to the plaintift’s 
father Barath Singh by way of main- 
tenance on a mokurari grant at a nominal 
rént. The plaintiff's father, who died in 
1879, does not appear to have gone to 
reside at Chowrah, but the plaintiff went 
there about 1885, when the then Raja 
was a minor and his estate was under 
the management of the Court of Wards. 
The effect of this change of residence 
"necessarily effected a separation im food 


the alleged. 


"+ 


- 


Toss 
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and mess, The High Court hold distinctly 
that there was no separation in religion, 
and. the learned Subordinate Judge holds 
that there was no separation beyond the 
Separate living in the maintenance village 
and the consequent separate messing. 

The cases of Girja Bai v. Sadashiv 
Dhundivaj (x) and Kawal Nain v. Budh 
Singh (2) are clear decisions that it is com- 
fetent to a member of a joint family 
to separate himself from the family by a 
clear and uuequivocal intimation of his 
intent On to sever and this is also true 
with regard to an impartible estate but 
as in that case the person separating 
forfeits his chance of inheriting the whole 
of the estate by survivorship, it requ.res 
stron; evidence to establish such sep Ta- 
tion. 

The latter case in Kawal Nain vw. 
Budi Singh (2) illustrates tuis. It was 
there found that the separation r lied 
on was a complete separation in wor- 
ship, ia food and in estate; and, 
fur:her, there was good reason ior the 
complete separation, and that consequently 
the requisite evidence was forthcoming. 
In this case these conditions are lacking, 
and thsir Lordships are unable to think 
thit there has been any misapplication 
of the principles of law which regulate 
ths qugstion, and the findings of fact 
are suffjcient to defeat the appellant’s 
claim, 

" Tue second question gives rise togreater 
difivulty. It appears that Raja Saroda 
Narain, when he inherited the estate, was 
a mint. The estate was then placed under 
the custody of the Court of Wards, On 
lag obtaininz majority the Raja entered 
into pogsegsion and appears to have manag- 
ed the estate w.th care aud skill. Towards 
the end of his life misfortune overtook him 
and he becam: insing. His estate was 
once more placed under the custody of 


haed 


- (x) 37 Ind. Cas. 321; 43 C. 1031; 20 C. W: NG 
1085; 14 A. L. J. 822; 20 M. L. T. 78; 12 N. I, 
R. L3; (1916) 2 M, W. N, 65; 18 Bom. L. R. 
621; 4 Le W. IIg 24 C. L. J. 207; 31 M. L, Je 
455; 43 I. A. 151 (P. CJ. 

(z) go Ind. Cas. 28 5 32 A. 495) 15 A. L. J, 5815 
2 P. Ll, W. 55.21 C. W. N, 986; 53 M. L. J. 
42; 19 Bom. Ll. R. 6,2; 25 C, L. J. ror; (1917) 


M, NW. N. e5141 G0: W. 3305 44 L A. 159 (Peta 6 
. - t a è ` d 
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the Court of Wards; aud so remained 
until his death in 1907. 
. Originally the estate was in debt, andas 
there is no evidence of any acquisition of 
property from other source, it follows that 
all the estate possessed by the Raja other 
than the impartible Raj was derived frcm 
the income of the Raj itself, In the end 
this income produced very considexable 
property. There were certain villages, cer- 
tain Mortgages— usufructuary and other- 
wise—stums due on bonds and dectees, 
Government promissory-notes to the ex- 
tent oftwo lacs, and other moveable and 
immoveable properties. With the exeep- 
tion of the Government promissory-notes 
the whole of these have been award- 
ed to the plaintiff upon the ground that 
thev represented an accretion to the estate 
and descended with it. Tneir Lordships 
think that this conclusion is wrong, 
and that its error is due to the idea that 
the produce of the impartible estate na- 
turally .belongs to and forms an acere- 
tion to the original property. In fact, 
when the true position is considered t] ere 
The income when 
received is the absolute property of the 
owner oi the impartible estate. It differs 
in no way from property that he might 
have gained by his own effort, or that Lad 
come to him in circumstances entirely dis- 
associated from the ownership of the Raj. 
Nor could the monies have been used by. 
him for the purpose of acquiring or endow- 
ing an impartible estate. It is, therfdre, a 
strong assumption to make that the income 
of the property of this nature is so affect- 
ed by the source trom which it came 
that it still retains its, original character. 
It is possible that this confusion is due to 
the consideration of the position with re- 
gard to an ordinary joint family estate, 
In such a case the income, equaily with 
the corpus, forms part of the family pro 
perty, and if the owner of,the estate 
mixes his own Monies with the monies of 
the family—as, for example, by putting the 
whole into one account at the Bank, of 
by treating them in his accounts as 
indistinguisaable—Lbhis own earnings share 
with the property with which they are 
minzled the charecter of joint «family pro- 
perty; but nO such considerations neces- 
sarily apply to theineome from impartible: 
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property. The whole of the eviderce on 
the matter in the present case, as stated 

by the High C urt. is as follows :— 
"Some new properties were acquired out 
of the savings of Serampore gaddt. When 
there were sivings in my hind I used to 
send the money to the Raja and takere- 
ceiptsfrom him. The mon»y was utilised 
by the Raja by giving loans and pur 
chasing other properti‘s, On some occa- 
sions the Raja used to lead the money 
himself, and these sums are nof enter- 
el in oir books. When the loan was 
given through us, then we used to ke:p 
accoints of such money. Ican't give the 
sims thit passed through our hands or 
ther probab!e amount. The moneys that 
passed through our hinds were invested 
in loan andalso in purchasing semindaris. 
Tae inco nss oi zemtndaris putchased were 
als» entered in out books. It was treated 
as part of the income of the estate. 
Loans with interest re-piid were also enter- 
ed n out books. Thit money was also 
treatelas partoftheestate. All this was 
done at the instance of the Raja, Loans 
advanced by the Raja person lly and not 
throu:h our hands ani those that were 
not entered in the estate account at the 
time of the advance, the money when re- 
piid used sometimes to come to Our hands 
and sometimes paid to th» Raja direct. 
Those that came to our hands were entered 
in out book, What was so entered into the 
estate account was considered as estate 
money wita the Raja’s consent. I can't 
say if the Raja purchased any landed 
estate out of the money advanced by him 
personaily.’’ | 


For the reasons aKeedy given such a 
statement is insufficient to affect the prup- 
erty wth the cha[acter of impaftib'lity, 
Whether it be possible in any cœreum- 
stinces to treat moveable property as an 
accretion to .landef$ estate of this chrac- 
ter is a milter not atising for decision. 

It is true that in Sartbjit Parab Ba- 
hidur Saat v. Indwjit Puriap Bahadur 
Srhi (3) it wis decided that moveable 
property could be so rezarded, but as the 

s ' ° 
e 


» ^ 


(3) 27 A. 203 at p. 233] 2 A L.J. 7203 As Ws 
Mi (1994) 344. E EE l 
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point does not arise here their Lordships 
need only say that they must nov bære- 
gatled as accepting the sGu:.dness of that 
d*cision. The facts here arenot very dif- 
ferent from those in Parbati Kumar Drbi 
v. Jagadis Chttnd: Dhabal (4), where it 
was held that the evidence was inadequate 
to show thatcertein mouzahs bought out 
of the savings of the zemindar were attach- 
ed.to the  zemindari, In both Yank? 
Pershtd Singh v. Doiki Preshad Singh (5) 
and Murtaza Husain Khan v. Mohammad 
Yasin Alt Khan (6) the addition of fam ly 
prop:rty to the orginal Raj is considered, 
Both these cases dealt with property other 
than moveable property. In the present 
case the'r Lordships can see no evidence 
in the facts stated of any sufficient inten- 
ton to trert theacqu'red propetties—whe- 
ther the mouz:hs, mortg.ges of other per- 
sonil estate—as part of the oricinal Raj. 
The consequence is that to that extent 
the a»5^ellant succeeds, and the decree of 
the Hi;h Court must be varied by de- 
claring thit the decree for possession 
mide in favour of the respondent be 
tucther vared by providina that it shall 
not include items Nes.2,3, 5,6, 7 and 9 in 
Schedule A to tha plaint. ‘The respondent 
wii pay the costs of the appeal. 

Their Lordships will humbly advése His 
Mijesty accordingly. " 

K. S, D. e 

Detree varted: 
A ppeal pirily allowed, 

Sol'e'tors for the Appellant :— Messrs. 
T. L. Wilson & Co, 

Solcitors tor the Respondent :--M_ssrs. 
Push & Co, d 


@ 


(4) 29 C. 4315; 29 I. A. 82; 6 C. W. N. 490; 4 
Bom. L. R. 355; 8 Sar, P C.J. 205 (P. C.). 

(5) 20 ind. Cas 73 35 A, 391; I; C. W. N. 
1029; t4 M. L. T. 1x10; 25 M. L. J. 34; (1911) 
M W. N. 630; 18 C. L.J. 2.0; ILA. I, J. 88 
r5 Bom. d, R. 853; x6 O. C.215 40 I. A. 170 


(P: CJ 

(6) 36 Ind. Cas, 299; 38 A. 552; 20 M, L. T; 
362; 14 A. L. J. 1033; 18 Bom. L. R. 8844 3t M. 
L. J. 894: (1916) 2 M. W. N. 555 25 C. I, J. 
1; I9 O. C. 299; x P. L. W. 122; 21 C. W. N? 
410; 4 O., L. J. 8 4 In W. 538; 43 L A. 269 
(P. C.). 
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. CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 178, 390 AND 397 OF 1920. e 
February 24, 1922. 
Present -—Mr. Justice Greaves 
and Mr. Justice B. B. Ghose. 
IN APPEAL NO. r78 OF 3920. 
Srimais TOHARA BANOO AND OTHERS— 
* DEFENDANTS—APPELLANTS 
Vers US 
GANGA CHANDRA CHOWDHURY AND 
OTHERS —PLAINTIFFS—-RESPONDENTS. 
ongal Tenancy Act (VIII of 1885), ss. 160, 
167—S -is of tenure in execution of veni-duerce— 
Annulment of incumbrances—Seitiement khatian, 
entry in, after annulment, effect of—Kabuliyat, 
construction of—Fixity of rent-—Enhancement 
o. upon enhancement by superior talukdar, 
: ril Any in a Settlement Ahattan in respect 
of a tenure made after the tenure has been 
sold in execution of a rent-decree and ihe 
incumbrances on it have been annulled, cannot 
affect the rights acquired under the sale and 
annulment. A clause in a Rabuliyat that if in 
future any enhaacement of rent or cesses is 
made according to law by the 
talukdar or by the Collectorate, the Ja 01014 
would be entitled to realise the enhanced rent 
ani cesses from the tenant, does not affect the 
question whether the tenants hold at a fixed 
rate of rent under the &abuliyat. [p.1045, col. 1.] 
Appeal against a decree ot the 
Additiqnal District Judge, Noakhali, dated 
the 13th November 1919, modifying that 
of the Munsif, First Court at Lakhipur, 
dated the Ist September 1917, 
Babu Romesh Chandra Sen, fcr the 
Appellants. 
Babu Dhirendra Lal Kasigiv and Nagendra 
Nath Bose, for the Respondents. 
e JUDGMENT.—These three appeals 
Nos, 178,390 and 397 arise out of two con- 
nected suits. Appeal No.178 arises out of 
Suit No. 2548 of 1916 and Appeals Nos. 300 
and 397 arise out of Suit No. 2547 of 
1916. The two connected suits were 
brought to recover possession of a tenure 
which had been nurchased by an auction- 
purchaser at arent sale and he claimed 
to have annulled some incumbrences 
subsistingin the land, namely a howla 
anda raiyati interest The First Court 
dismissed both the suits, but ihe Second 
Court decreed the suits. In Appeal 
No. 178 there are two sets of appellants, 
namely, defendant No, 6, the howlaaar 
and defendants Nos. 45, 16 and i7 


e Whom I may describe as the holders of 


e 
e 
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a ratyati at a fixed rate subject 1o that 
contention urged on  tbe'r behalf that 
they do not in fact hold ata fixed rate, 
Appeal No. 390 is preferred by defend 
ant No, 9, a raiyat and Appeal No. 367 
is preferred by the howldar. 

Four or rather five questions have 
been urged before us in there appeals. 
F.rst, it issaidtkat so far as the ratyat 
are concerned, they hold at fixed rerts 
and have a reht of cccupancy and they 
are not encumbriancers, but have protect- 
ed iateres!s, Secondly it is said that if 
they are wrong on this first point they 
are not to be deemed raiyats holding at 
fixed rates of rents having regard to the 
terms upon whch they hold. It is said 
that thir rents being abie to be. 
increased they cannot be said to be 
vatyais holding at fixed rate of rents. 
These two questions, of course, concefn 
aah the vatyais and not the howla- 

zv. 

The third question which is raised 
affects both the  howladars and the 
fTiiy6éis and the contention thereunder 
was that the decree in respect of which 
the purchase was made was not a rent- 
decree because of certa'n irregularities 
which I shall presently mention. 

Fourthly it is said that these kozla- 
days ate protected by virtue of the pro- 
visions of section r60 (5) of the Bengol 
Tenancy Act, and lastly, although this 
question has notbeen pressed,ét isurged 
that inasmuch as the notices were issved 
by the Deputy Collector they were not 
valid. As I have said this filth question 
was not pressed; 1 need not dwell on 
it. ° 
So far as the first question is concern- 
ed, reliance is placed dn a recent decision 
in thecase of Sarbeswar Putra v. Maha- 
raja Sir Bejoy Chagd Mahatap (1) as 
authority for the proposition tket a ratyat 
who holds at a fixed tate and who has 
occupied his holding fora continuous period 
of morethan twelve years has a protected 
interest within the meaning of section 
160 of the Bengal Tennacy Act and 
thet his interest cannot be annulled by 
a notice under section 167. ° 


(x) 63 Ind. Cas; 986; 34 C. Ls J: 233326 €; W 
N. 15; 49 C. 2803 (1022) ALL R, (C.) 287. 
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So far as the second question is con- 
Cerned reliance is placed on the provi- 
sions of Exhibit r3, namely, that if 
in future any enbincement of rent or 
cesses be made accordinz to law by the 
superior falukday ot by the Co'llectorate 
the landlord would be entitled to realise 
the enhanced rent and cesses from the 
tanants thereunder; ani it is said, that 
by virtue of the provisions of Exhibit 13, 
the holdinzs could not be said to be 
heid at a fised rate of rent, 

The third point is raised in this way. 
It is said thit a certain minor was not 
properly represented by a guardian ad 
bitem, and that consequently the decree 
so far as he is coacerned is void wth 
the result th;t this is rot a rent-decree 
w thn the Benzal Tenancy Act. What 
happened is this, Apparently the minor 
in qiestion is a Son of Kali Charan 
Chiktabarty. His brother was guardian 
unier the Guardians and Wards Act and 
th: learned Judze quite richtly app sint- 
ed him a euardiined litemof the minor 
and he was daly served, but he never 
appeared and in fact the decree was 
passed ex parte, Accord'mely itis said 
that there was no consent by the 
: uatdian ad litem to act as such, and 
reliance is ploczd on the authotities to 
which we were re etred, that in circum- 
stances of this nature the qecree was 
void as against the minor. 

Than, so far as the fourth point is 
concerned, teiante is p'aced on the fact 
thit these fowslis, it is said, were w.thin 
the Government khas mahal and that 
in recent Setflement proceedings the 
rent was sett ed fora periol of ten years, 
and conS?quently,it is said, that having 
rerard to the en rles*made in the Settle- 
mint Ratan, they must be taken to be 
un?detienures recognised by the Settle- 
ment pro2eedinzs, within the provisions 
of section 16), sub-section (b) of the 
Ban al Tegancy Aét, 

So far as. the third point is concerned, 
nimely, whether the decree wes in fact 
a rent decree o: not, it qozes not sem 
to us that th's questioi wes really 
raised in the first Court, If it]had been 
propertly ræsed it'might well Fave been 
that evidence would have been forth- 
coming to show that the brothef who 
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is named as gaurdian ad litem of the mi- 
nor in fact consented to the appointment, 
and wedonot think that in these cir- 
cumstance, in. second appeal, ' we 
ought to allow this matter to be gone 
into as the necessary materials are not 


before the Court to arrive at 4 certain 


conclusion as to whether consent was ‘in 
fact given or not, 

Sə faras the fourth question is con- 
cerned, it seems to us that rejiance 
cannot be placed, under these circum- 
s‘ances,o1 the entry in the Record of 
Rights. The sale was in 1911, notices 
were issued to aunul the incumbrances 
in the year 1912, the suit was commen- 
cedin 1916 and the  R«cotd of Rights 
was not published unti] March 1917. In 
these circumstances it is difficult to see 
how the entries made in the Record 
of Rights can affect the richts purport- 
inz to have been acquired by virtue 
of the annulment made by the 
notices of 1912, This disposes of the 
appeal so fur as the  Aowladars are 
con-erned. In the result the *appeal 
of defendant No. 6 in No. 178 falsand 
Appeal No. 397 also fails, 

‘The first two qustions remain which 
coicetn the varyats. So far as the 
Second question Js concerned it seems 
to us that upon the true construc- 
tion of Exhibit 13, we must hola thit the 
holdings were held at a fixed rateot rent, 
ihe provisions for enhancement by the 
immediate landlord were in respect of 
enhancements under circumstances over 
which the immediate landlord hes no 
control: and under, these  circumstan- 
ces it seems to us these provisions 
cannot preclude us upon 4 trye com-° 
struction of the whole document from 
holding that these hold'ngs are holdings 
at a fixed rate vf rent. 

So far as the first question is concern- 


‘ed on behalf of the respondent it is 


sought to distinguish the case in Sar- 
beswar Patra v. Maharaja Sir Bejoy Chand 
Mahatap (1) by saying that the defendants 
Nos. 15,16 a.d r7 were not the original 
tenants and that they bought the rights 
of defendants Nos. 12, 13 and I4 ang 
that inasmuch as there isno finding that 
defendants Nos. 15, 16 and 17 have 
themselves acquired occupancy rights the 
e. e 
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decision in Sarbeswar Patra v. Maharcja 
Sir Bejoy Chand Mahetap (1) is distingu- 
ishible cn this grou.d. Itis al:osoug ht 
to be argued that there is no evid nce that 
defendants Nog. 12, I3 ard 14 kad them- 
selves occupancy rights but I do 
not think. tlat this argument is open 
hiving regard to tbe time during which 
they have been on the land. We think 
that so far as this first question is 
concerned the matter has been left in 
. an unsatisfactory position and we 
accotdingly remand Appeal No. 178 so 
far as defendants Nos. 15, 16 and 17 
are concerned and alfo Appeal No. 390 
for a finding as to whether the de- 
fendants Nos. 15, 16 and 17 in Appeal 
No. 178 have acquired a right of «ccu- 
pancyin the land in suit, as also defend- 
ant No.9 in Appeal No. 390 whose case 
stands on the same footing ard it will 
be for the Court to consider this point 
in the light of the decision in Sarbes- 
war Patra v. Maharaja Str Bejoy Chand 
Mahataf (1). 

We accordingly remand the cases, that 
is Appeals Nos. 178 «ena 390, to 
the first Court for these points to be 
determined by the Munsif. Tbe judg- 
ment of the Court below, so far this 
point is concerned, is set aside and the 
Cases are sent back to the First Court for 
& dectsion after determination of tlis 
point. «If the learned Munsi® thinks it 
enecessary that fresh ev'dence should te 
adduced he will berat liberty to allow 
the parties to do so. The costs of these 
appea's wll abide the decision of the 
Munsif. 

Appeal No; 397 of 1920 is dismissed 
“veh costs. 
` Appeals dismissed. 
W. C. A, 
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ALLAHABAD HIGH. COURT, 
Civil REVISION NO. 32 OF 1923. 
April 10, 1923. : 

Present *—Mr. Justice Dar'els, ' 
EAST INDIAN RAILWAY COMPANY 
—DEFENDANT— ÁPPLICAN'T 
U2YSHS 
Firm GOPI KRISHNA-KASHI PRASAD 
— PLAINTIFF— OPPOSITE PARTY. 

Railwayt Company— Unreasonable delay-—-Damage 
to goods ndependent of loss ov deteriorahon— Risk- 

Note 8, whether affords protection. 

The damage done to goods catried by the 
Railways by reason of unreasonable delay in 
transit but independent of loss « r detciioraticn, is 


not one protected by Ritk-NcteB; and tLe Railway 
is liable fx r the same. 


Ram Kishun Ram v. Novih Western Railecy, T 
Ind. Cas. 1020; 20 A. L. J 973 (1923) A. I. R. (AJ) 
122, Secretary of (aie v. Firm Jawan ond Abdull h, 
71 Ind. Cas. 6,9; 21 A L. J. 220; 45 A. 300; (1523) 
A. I. R. (A) 426, distinguished. 

East Indian Railway Company v. Firm Kishin 
Lal-Tikhamal, 73 Y. d. Cas.9£6; 21 A. L.J..43°%:9 
O. & A.L. R. 531, 45 A. 530; (1924) A. I. R. (A) 
7, Í«llowed. Pec 

Civil revision from an order of the 
Judge, Small Cause Court, Glazipur, 
dated the 30th November 1922. 


Mr. B. K. Mukerji, for the Appl'cant. 
Mr. S. N. Verma, for the Opposite 
Party. 


JUDGMENT .—This is a revision directed 
against an order of the Small Cause 
Court and raises a question of the li-b'1- 
ity of the Railway Company under R':k- 
Note B. The goods in question were con- 
sgned from Tarighat near Ghaz pore on 
the East Indian Reilway to Manbhum, on 
20th January 1922. The goods were rot 
lost nor were they destroyed kit the 
Railway Company tcok five months to 
convey them and they did not reach 
tacir destination until 25th June 1022. 
The delay was unquestionably unreason- 
able. The Trial Court finds that owirg to 
this delay damage wassuffered by the plaint- 
iff quite independently of any deteriora- 
tion of the goods. The ghee e Was in fact 
sent witha view to a marriage which had 
already taken place before the consign- 
mentwas received. The Risk Note B under 
which the goods were despatched  pro- 
tected the Railway Company from any 
claim for damages dut to the loss, des- 
truction or deterioration of &he goods or 
for damage to the consignment. except in 
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eertain specified cases. On the finding of 
fact of the Court below the cause of 
action in this case was not due to any 
of. the special events against which the 
Railway is protected by the Risk-Note. 
It was. therefore, outside the protection 
afforded by the note and the cases in Ram 
Kishun Ram v. North Western Railway 
(1) and Secretary cf State v. Firm 
Jiwan and Abdullah (2) are distinguishable. 
The case is somewhat similar to Eas? 
Indian Railway Company v.. Firm Kishin 
Lal-Tirkhamal (3) recently decided by me, 
On the finding of fact of the Court below 
the revision cannot succeed and I accord- 
ingly dismiss it with costs. 


A ground that the damages were wrong- 
ly aS:essed was taken in the grounds of 
fevision but was not argued and I cannot, 
therefore, take notice of it, 


Application dismissed, 
N, BH, Él 


(1) 77 Ind. Cas. 1020; 20 A; L. J. 973; (1923) A; 
I. R. (A.) 122. 

(2) 71 Ind. Cas. 609; ar A. In J. 220; 45 A. 380; 
(1923) A. I. R. (A.) 426. 

(5) 73 Ind. Cas. 986; 21 A. L. J. 438: 9 O. & A. 
Il. R, (A) 531; 45 A. 530j (1924) A. I. R. (A.) 7. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 237 OF 1920. 

March 29, 1922. 
. Present:—Justice Sir John Woodroffe, KT., 
and Mr. Justice B. B, Ghose. 

SHIB CHARAN CHAKRABURTTY. 
AND OTHERS—PLAINTIFFS— AFPELLANTS 
Versus 
BEPIN BEHARY CHAKRABURTTY 
AND OTHERS—DEFENDANTS— 

RESPONDENTS. ° 

Bengal Tenancy Act (V III of 1885), s. 155, 
nottce wWndey— Tenant not required to remedy 
1115 use— Notice, validity of. 

Anotite under section 155 of the Bengal 
Tenancy Act which docs not require the tenant 
to remedy the misuse, the misuse briny capable 
of rem dy, is bad in-law, and no claim for om- 
pensation can be based on such n: lice. 


Appeal against a decree of the Sub- 
ordinate Judge, Jessore, dated the 4tt of 
November 19109, reversing that of the 
Additional Munsif, Naraid, dated the 
26th of August 1018. 
rd Jadunath Kanjilal, for the Appel- 

nt. 

Babu Surendra Chandra Sen (with him 
Babu Hemendra Chandra Sen), for the 


Respondents. 
JUDGMENT, 

Woodroffe, J.—'lhis appeal has taken 
some time but the point is very simple. 
It arises out of a suit brought by the 
plaintiff against the defendants’ for re- 
covery of khas possess on of cerfain plot 
of land by ejecting the defendants thker&é- 
from and for recovery of a certain sum 
of money claimed by way of compensation 
for misuse of the land. The defence is 
that no notice was served and that if it 
was setved it was invalid. The poigt 
which comes before us for deeisi®ff is 
this: whether the decision of the High 
Court when it made a remand in this 
Matter is conclusive. I am of opinion 
that Jt is not conclusive in the sense in 
which it has been urged before us by the 
appellant to-day. The question then is, 
that being so and there being no bar to 
the decision by the Subordinate judge, 
whether his decision on that particular 
point with regard to the notice 3s correct. 
Tae finds on the evidence as a question 
of fact that “the misuse is capable of 
remedy and that when the notice was 
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issued the plaintiff knew it well that the 
misuse complained of was capable of 
remedy.’’ ‘Then, after referring to the 
notice, he says that ‘‘the notice shows 
that the plaintif did not ask the de’ end- 
ants to remedy ‘the mistse though it 
was capable of reniedy.’’ Accordingly he 
holds that the notice was not good in law. 
As regards the claim for compensation 
there is no ground of appeal nor is it 
sustaingble, the notice having been held 
to be bad. 

In my opinion, the appeal fails and 
must be dismissed with costs and in addi- 
tion one cold: mohur for further hearing 
on the 20th March 1922. 

Ghose, J.—1 agree. 

Z. K. 

Appeal dismissed. 
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PRIVY COUNCIL. 
-APPEAL FROM THE CALCUTTA HIGH COURT. 
. , Jamnary 23, 1925. | 
Present -—Lord Buckmaster, Lord Philli- 
more, Sir John Edge, Sir Lawrence Jenkins 
and Lord Salvesen. 

Kumar NARESH NARAYAN ROY 

APPELLANT 
Versus 

SECRETARY oF STATE For INDIA 
. —RESPONDENT, 
^ parita owners—Navigable river-— A ceretions— 
Re-formati in situ—Law afppticable— Evidence 
Act (I of 1872), s. 43— Judgment notinter patties, 
when relevant, 

The bed of a public navigable riyeg is. ihe 
property of the Government though the banks 
may ba the subject of private ownership. If 
there be Slow accretion to the land on either 
side, due, for instance, to the gradual accumula- 
tion of silt, this forms part ot the estate of the 
riparian owner to whose bank the accretion has 
b.en made. If private property be sukmcrecd 
and subsequently again left bare by the water, 
it belongs to the otiginal owner. [p. 1049, col. 2.] 

A decree obtained by a co -sharer as to his shere 
of a plot of land. as agalist a third party is not 
admissible as evidence of title. in a subsequent 
#njt by another co-sharer, but it becomes gd- 

e . 
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missible where a partition of the plot of land 


has been made by the co-skarersin consequence 
of that decree. 


Appeal from a judgment of the Calcutta 
High Court (Mr. justce Beachercfit ard 
Mr. Justice Greaves), datedtke 4th Match 
I910, Teversing that of tke Sübordinate 
Juage, Nadia, dated the 19th June 
TOI’, 

A est A. M. Dunne, K.C. and W. 
Wallach, fot the Appellant. 


Messrs, DeGruylher and Kenworthy 
Brown, for the Respondents. 
JUDGMENT, 
Lord Phillimore—This action. was 


brought inthe year 1012 by the plaintiff, 
who is a zemindar for a declaration of 
his proptietary right to certain land in 
the District of Nadia, for a- declara- 
tion that he hed been twice assessed for 
revenue in fespect of it, and for a return 
of the overpaid revenue in past years. 
He succeeded in the Court of the 
Subordinate Judge, but thet judgment 
was reversed on appeal, and now he has 
appealed to His Majesty in Council, 

The case made by the plaintiff was 
that the tract of land in questictr was 
within the collection or tleck or taraf of 
villages known after thé name of its 
principal village as the Taraf Jotashai in 
the Patganah of  Laskarpur; his case 
being that this parganah consists of seven 
mouzahs or villages described as Jotashei 
Ramkristopur, Nowsera Ramkrshraj ur, 
Kadirpur, Sadasibptr, Bilarejr'r (also 
knowa as  Bahirmadi), and Malliky ur. 
He did not profess in his pleadirgs to 
say in which vil age the tract was situate, 
but generaliy averred that it was within 
this block or taraf, and that tke wl ole 
had been settled with his encestcr at 
the Permanent Settlemert in the year 

703. He said tlat the tract sometime 
afterwards had become  diluvieted and 
now was reformed im suu. 

The written statemeht of the Secretary - 
of State traverses the allegations tkat the 
lands were re-formed in situ, or that they 
were in the block Joteshai, or had been 
settled with the plaintiff's ancestor, and 
raised certain otter defences, which will 
be dealt with later. t . 

Upon this contention beings taised, a 
local investigation was ordered to ascertain 
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Whether the disputed lands are re-forma- 
tions: in situ of ‘Taraf, Jotashai in Parganah 
Laskarpur of the Rajshahi Collecturate, 
and the Commissioner was directed to 
maike.a map of tbe disputed land and to 
show therein the lines of block Jotashai, 
as depicted in the maps of Mukanda 
Narayan Chowdhuri and Purna Chandra 
Chatterji, He was directed also to 
ascertain, with the help of Major Rennell’s 


map of the Ganges prepared in 1780, the, 


Revenue Survey Map, the Diare Survey 
Map and the Thak Survey Map of 
Jotashai, whether the disputed land 
formed part and parcel of Parganah 
Laskatpur at tke time of the Decennial 
Settlement; to plct those maps in his map; 
to plot the lines of the khas mahal map 
of chur Maricbar Diara as prepared by 
Babu  Bijoy Krishna Bose, Deputy 
Collector, in 1883-24, to which, according 
to the defence, the disputed land apper- 
tained. 

The Commissioner found that the land 
in question was in block Jotashai and 
was a re-formation im situ of land formerly 
belonging to that bleck or taraf. He 
arrived at this finding after a very 
careful enquiry, making a persunal visit 
to the site and taking much evidence. 
He also produced a map on which he 
had plotted tke lines or the other maps 
according to the directions given him. 
His report having been filed, it was at 
one time intimated on behalf of tke 
Secretary of State that objections would 
be raised to it, but no objections were 
raised, afid no application was made to 
have the report referred back to the 
Commissioner. 

The case then came on for hearing 
upon this report? seme oral evidence cn 
beha'f of the plaintiff, Which did not carry 
the matter any further and a gocd deal 
of documentary ‘evidence, including the 
proceedings and decrees in former litigation, 
the relevancy and probative force of 
which latter have undergone much 
discussion at their Lordships’ bar. 

The general nature and character of tke 
plaintiff's case was as follows: The River 
Gaages called in this part of its course 
the J'aqQnia, has changed its channels 
frequently and considerably since the date 
of the Decénnia] Settlement in.14283, which 
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was made permanent ten years later; in 
1703. In these circumstances the 
principles upon which a Tribunal sho ld 
actin a claim of this kind are to be 
found ina judgment delivered in 1917 
in the case of Haradas Acharjya 
Chowditurt v. Secrelary of State for India 
in Council (1) where it was said by 
ther Loraships:;— 

“The River Ganges....rests so uneasily 
in its bed that its boundaries can never at 
any moment be defined with the certainty 
that ther limitation will be lorg observed, 
Frequently the river leaves its course, 
flows over large tracts of land, leaving 
other areas bare, and tten acain its 
waters recede, giving back the lands 
submerged in whole or in part to vse and 
cultivation, It is obvious trat difficulties 
as to ownership must arise in these 
circumstances, and of the extent and 
complication of there difficulties tke 
present case affords an excellent illustra- 
tion. The general law that is applicable 
js free from doubt, Tbe bed of a public 
navigable river is tie property of the 
Government though tke banks may be 
the subject of private ownership. If 
there be slow accretion to the land on 
eitaer side, due, for instance, to tle 
gtadual accumulation of silt, this forms 
part of the estate of the riparian owner 
to whose bank tte accre ion las been 
made. (See Regulation XI of 1825.) If 
pt vate property be submerged and 
subsequently again left tare by tle 
water, it belongs to tke criginal owner. 
[Lopez v. Muddun Mohun Thakocr (2) ] 

Tlis beng so, the plaintifS case was 
developed as follows :— 

The Ganges in this part of its couse 
divides two districts known ajashaLi 
on the north and Nadia on the south. 
Laskarpur was a pareanah in Rajaskali: 
and,, therefore, to the north of the river; 
and anything in Laskarpur must be taken 
to Lave been north of the river dt tle 
time of the Permanent Settlement. The 
river, flowing in a general direction from 
west to east but with many deviations 


(1) 43 Ind. Cas. 361; 22 M. L, T. 438; 26 C. L. J. 
590; (1918) M. W. N. 28; 20 Bum. L. R. 49 (Pe 

(2) 13 M. I.A. 467; 5B. L. R. 521; 14 W.R. 
ii (P.C); 2 Suth, P, C.J, 336; 2 Sar. P. C.J. 
594; 20 K, R. 625. 
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and curves to the north and south, has 
now altered its course some mules to the 
northward, leavng a bed which can still 
be traced, where it probably flowed atout 
1850, In the course of its shift from 
south to north it diluviated and again set 
free large portions of the Parganah of 
Lask.rpur. The tract in d'spute, wh'ch 
was in the southern portions of tke 
parganah, was, as the plaintiff contended, 
in eXistence as dry land at the time of 
the Permanent Settlement, and was 
included in it. If so, it must have been 
dluviated shortly after, first re-appeared 
aS an island, avd nuw has become, as 
inleed land furthet north of it has also 
bec me, a permanent por! on of tke land 
on the souther: s'de of the river. 

The case for the Secretary of State wa 
that tbe burden of proof of this aver- 
mentiay upon the plaintiff, and that he 
had not made it out, and that for all 

* thatcould be now traced this land may 
wel have been part of the Led of the 
tiver at the time of the Permanent Settle- 
ment, aad, therefore not pert of Laskar- 
pur and never settled for. — 

The lang in dispute, which is roughly 

of a hatchet shape, ard is coloured violet 
on the Co:nmissio;er's map, formed part 
of an irregular area of considerably lore er 
size co'oured yellow, and came to the 
plaintiff from some estate or interest, the 
exact nature of wh'ch must be hereafter 
considered, by virtue of a deed of parti- 
tien on the 13th December 1909, between 
‘the Secretary of State} the widow of a 
co-shater, and the Court of Wards acting 
for the plaintif who was then an 
infant. h | 

The oldest map known to be in exist- 
ence" Mg‘or’Rennell’s survey prepared 
in 1780, with the Commissioner or Amin 
was directed to plot upon the ma 
which he prepored. With regard to this 
map, in the case already cited, Ha?adas 
Acharjya Chowdhuri v. Secretary of State 
for India in Council (1), their Lordships 
made the following observations =— 

* Rennell’s map is undoubtedly, both 
owing to its diference in scale, to the 
diferent purpose of its preparation, and 
to the difficulty of assigning fixed points 
from which the survey was ma de, a map 
which it is hard to incotporate-into the 
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Survey of 1859. And, agsin, the vati- 
ability of the river renders reliance upon 
it difficult. As has been already said, 
ther Lordships are not, however, pre- 
pared to d'sposses the appellants because 
of this difficulty. It may be that any 
assumption that can now be made 
cannot be exact, but some assumption is 
necessaty.'' 

The Commissioner, as directed, plotted 
Rennel's map upon the one whicb he 
prepared. There was one fixed point 
which could be relied upon. A factory 
called Harishankara on the south bank 
was in existence in Rennell’s map, and 
has remained aver since. Taking this 
point, and reducing the scale as best he 
could, the Amin plotted the river with a 
curve sweeping over two-fifths of the 
south-eastern part of the land iu dispute, 
leaving the rest dry land to the north, 
which would be so far accofd'ng to the 
plaintiff'P8 contention, but putting the 
two-fifths in the bed of the river. In so 
doing, however, he put the site of two of 
the seven villages which constituted the. 
block Jotashai, Sadasbibpur and Mallik- 
pur, under the bed of the river, and, 
inismuch as they must have been at the 
time of the settlement to the northward 
of the river, it followed that a1 some 
portion of its course over the map, the 
river must have been more to the south- 
wardthanit was shown by this plotting, 
and if the curve relained its outline but 
was shifted bodily tothe southward all 
except, perhaps, a very small part of the 
land in dispute would have beenedry land 
on the north bank. It would have keen 
just possible to shift the river bodily to 
the southward for this purpose, and yet 
leave the facto1y standine. If for some 
reason the course ef the river was a 
little narrower it could have been done 
more easily. But theré was apparently 
no physical reason why the curve should 
have retained the same gutline, and if the 
north turn began a little mope to the 
westward and nearer the factory; tbe land 
in dispute would have been under the bed 
of theriver, 

The next map which the Commissioner 
had to deal with was what was called 
the Diara Map, prepared about the year 
1850, at which time the mahalway regis- 
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‘tex of Laskatpur showed the plaintiff's 
ancestor and predecessor-in-tifle ag a 
proprietor of a great number of mouzahs 
“still in existence, wth a number of others 
‘noted as.missirg villages, Some of the 
. seven villages to which the pLintiff re- 
ferred in his plaint appear in one colt mn. 
some inthe other, and some as to part 
ih both. 

. The river bed, according to its course 
at that time is still traceable, and 
flowed apparenty through the middle of 
the land in dispute, About this time 
` appeared a chur called Marichar Dier— 
Diir mean'ng laud emerging from water 
-—Wh'ch is said On bekalf of the Sec- 
retary of State to comprehend the land 
in dispute. At the time when the Com- 
nrssioner mide his survey the river 
‘was two miles to th: north «nd the 
: factory a mile to the southof the land 
in dispute. He reckoned the area of the 
trcct marked yellow as 20,004 bighas. 
The tract coloured violet is rom hly 
about one-quarter of the ttact coloured 
yellow. 

There has been much previous I:tiga- 
tion with regard to the tract coloured 
yellow and the lands adjacent to it. Their 
Lor ships deem it unnecessary to refer to 
the earli:t cases as they were stmmarised 
in & judgment delivered by this Board 
on the 21st March, 1906, in a case to 
which reierence will now be made. 

This'was a svit brought by Fani He- 
manta Kumari Debi in 1895 against the 

ecretary of State and Maharaja Jrga 
Dindr& Nath B hadur, the Reni claim- 
ing to be the proprietor of a zemindari 
ri ht'in a 2 annas I5 gundus share of a 
 premanently settled estate in Laskarpur, 
and al'ej;ing thad the lauds claimed by 
-her within the area Bf block Jotashai had 
been permanently sett'ed by the Govern- 
meni with her predécessor-in title. The 
lands in which she was claiming her 
right were the éarger block marked yellow 
in the plan annexed to the present suit, 
of which the part coloured violet is that 
for which the present appellant is suing. 
The Rani succeeded in the Court of first 
instince, that decision was reversed by 
the High Gourt, but restored by the 
judgment of this Board. The result was 
-to decide- that. the lands ip which she 
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claimed a fractional share being com- 
piised in block Jotasuai lying between 
tte vilage Jotasbei on the ncrth and 
the southern boundery of the chur are a 
re formaticn 7 siju oi lands which befcre 


diluvieton were cCmprised in Psrganah 


-Skarpur, 

Tris wasa Tecovery bv a Co-sharet as 
against the Secretary of State of her right 
in the lands for which the plaintiff is 
suing in the present suit. Itis not in itself 
conclusive, hecause the plaintiff gras nct 
a party to that suit. Objection, indeed, 
was made in that suit by the Secretary 
of State that the Rari could not sue 
without making other co-slarers pirties, 
and the answe! made bs the Court was 
that it was unnecessary 9s the judgment 
would orly decide her rigkt, end wold 
not be binding either in favour of or 
against other co sharets, It was rejected 
by the High Court even as evidence; ang 
this rejection might have been right, if t 
stood alone. But it was followed by a 
dced of partition, dated the 1 th Decem- 
ber 19090, between the Rani, an officer 
of the Court of- Wards acting for the 
presen! plaintiff, then an infant, and’ a 
representative of the Secrctary cf State, 
whereby the tract marked yellow was 
diviced between tke three part es accord- 
ing to their several shares or supposed 
shares. The Rani took a portion, the 
Secretary of State two other portions, 
aud the plaintiff the portion coloured 
violet. There is no reference in “ the 
deed to the  Ranis successful sut, tut 
itis cleat that the pa:t tion was made in 
consequence of the decree in tbat suit 
and with the view to work it ort, and in 
theit Lordships’ opinion this introduces 
the decrce in the han’s sue Mireover, 
the deed descrbes the lands as beng “ in 
block  Jota:hai," which is in itself an 
important adm ssion. 

Mr, Justice Beachcroft, in his judg- 
ment in the High Court, after  cCmment~ 
ing upon the error into which the Sub- 
ordina'e Judge bad fallen in treating the 
judgment in the Rani's case as conclusive 
proceeded as follows: “The error would 
not be of much significan e if we had in 
this case the evidence which was given 
in Rani Hemanta Kumati’s case, for it 
would then be .sufficiePÉ to adopt . the 
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Teasoning used. in that case. But we 
bave not.” And he proceeded to refer 
to certan additonal m:terials mentioned 
in the judgment in that case. It is 
satisfactory to their Lordships to th'nk 
that there was that additional evidence; 
for in the present case, the evidence, 
apatt from the inference to be drawn from 
this decision, and from a statement to be 
hereafter referred to on the map of Ram- 
krist pur, is not very conclusive. 

Carafe and detailed as is the report of 
the Comm/ss'oner, and careful and detailed 
asis the judgmentof the Subordinate Judge, 
very little postive evidence to support 
tie case of the plaintiff can be extracted 
from the report or the judgment, if the 
Rani’s case and the conclus‘on arrived at 
in it be excluced. Tke comment of the 
Ju:ges in the Hish Court t.at the Com- 
missioners conclusion appears to depend 
@toon thecurve of the river in this part 
having retained the same outi/Üne is a for- 
cibíe one, 2s is the argument subm tted by 
Counsel for the respondents at their Lord- 
Sh'ps' bar t; the effect that plaintif can- 
not show in wlich one of the seven 
villazes, which formed the Teraf of Totasbai, 
the laids in question were situate at the 
tim» of thesettlement, accompau ed by kis 
analysis of the facts which are known 
with regard to tne boundaries of many 
of those villares, leaving omy a resi- 
duum of uncertain area in which this 
tract could be put ifit was diy landat 
the'time o the settlement. 

Their Lordships, however, cannot 
accept his contention that theie is a dis- 
tiuction between the taraf and the block, 
Carra/nly there wasno such distinction 
in tke minds of those who gave judgment 
is case, A perusal of thit 
judgment would show that tbe words 
“taraf” and “block” are used interchange- 
ably. , 

At the same time, their l,ordships 
feel that itis possib'e to be over-crit’cal 
of the Commissioner’s report and that 
amonz the many physical features which 
he siw and upon which he reported, there 
may have been some which pointed to 
traces of old channels of tke river which 
would have supported his conclusionin a 
manner not directly apparent upon the 
face of his report; and they ate much 


imptessed by the fact that he was not 
cross-examined or given any opportunity 
to meet criticisms upon it. 

There is one passage inthe report of 
the Commissioner to which their Lord- 
ships’ attention was specially directed, 
He has dealt with the boudaries cf 
tour of the seven villages in the 
block, and pointed out that, in his 
view, the remaining three could not 
ba traced, and he proceeds to say that it 
would be not impossible that the sites of 
these three missing villages had been en- 
crouched upon by thetiveratthe time 
of the Revenue Survev—that is, about 
1850-——24,2nd consequently could not be 
then surveyed and mapped. His report 
then proceeds as follows:— 

"There is ro clear and positive evi- 
de-ce before me to show that the river 
site at the time of the Revenue Survey 
was yreV.ously the site of those three 
villages. But the factihat the site be- 
longed to Parganah Iaskarpur is amply 


| proved by the statement contained in the 


Reveitile Survey Mapcf Ramkristopur,’”’ 

For some urexpiezised reason this map 
does not form part of the record. lt is 
there‘ore, impossible to say with certain- 
ty that this statement was of sucha kind 
as to be receivable in the present smt 
under section 36 of tke Indien Eviderce 
Act. But no objection having been ` 
taken tothe teportandtke Commissior er 
not having been examined or cross-exa- 
mined, their Lordships thirkthat they 
ought to treat it as admissible evicence 
and it so, it adds, considerable we ght to 
the material upon which the Commis- 
stor er formed h's conclus on. 

Upon the whole, tte'r Lordships think 
that the Commissionegs "'iepo:t, coup'ed 
with the decreein*the Rari's case, was 
sufficient to turn scale in favour of 
the plaintiff, ‘Their Lordships ere glad in 
dealing with a cass in which the public 
interest is involved to Le ableto reach 
this conclis'on, Jt wculd be unfcr- 
tunate if, w.th regard to the same Jard, 
a decree could be mace infavour of ore 
co-sharer and another decree made age inst 
another co. sherer upon the seme tite, 

There remain one or two poifts to be 
dealt with. In the partition deed which 
hes been Much relied upon, apd which ig 


* š + 
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indeed the only Unk by which itis pos- 
sible to connect the  Rani's judgment 
with the present case, and in which this 
land is described as being in block Jote- 
shai, it is stated, when thc plaintif’ s 
share comes to bs sat out in the schedu'e 
that it was “settled for periods”, This, 
it is contended, is an admission that 
there was no Permane;t Settlement, and 
an admission upon which the Secretary 
of State can rely as against the plaintiff. 
The plaintif, itis true, repudiated ttis 
patti‘ion deed, which was effected on his 
behalt by the Court of Wards during his 
minority, but on'y afew days before he 
attaned his majority, and  conltended 
that the partition proceedings were not 
biading upon him; but the Subordinate 
Judge held the contrary, and gave him 
a dec’aratory decree on the footing of the 
partition proceedings, 2nd in the High 
Coutt his Counsel accepted this position. 
Bat the words in tae schedule “settled 
for periods" maybe accepted as a cor- 
tect description, but not as an admiss‘on 
thit the settiement was, de jure. This 
questionleads their Lordships to corsider 
the points raised in India and by the 
respondents' case before treir Lordships, 
but notso Much insisted uponat the 
bar, that the plaintiff was bound by a 
c)Mpromise entered into by his mother 
who was his predecessor-in-title, and a 
decree passed in pursuance of that com- 
promise in 1881, or by a settlement 
which he took withthe Government in 
1910. The first of those contentions was 
not accepted by the Subordinate Judge 
or by the High Court. The Government 
were not parties tc the compromise, or 
tothe decree andas Mr, Justice Greaves 
in the High Court observed, there is on 
the record a letter from the Collector of 
Rajshahi expressly stating that the Go- 
verament was nota partyto that suit, 

As regards the second, the Subordinate 
Judge held thatthe plaintif need not 
bring a suit for the purpose of having the 
settlement, which wassaid to have been 
forced upon him in rI9ro, set aside, as 
his purpose would be equally served by 
his obtaining a declaratian that he was 
not liable to double assessment for the 
disputed land. : 

This objection does not’ seem to hava 


* 


been deemed bythe High Court worthy 
of further notice. It re-appears, however. 
in the case for the respondents before this 
Board, but was not much insisted upon 
in argument, and being ratker a point of 
procedure thanof substance, is, therefore, 
not one on which the Government would 
be desirous of relying, aud their Lord- 
ships do not think it should prevail, 

The defence of the Limitation Act was 
dealt with by the High Court, and their 
Lordships see no reason todiffer from 
the view there taken. 

The ground upon which the High Court 
differed from the Subordinate Judge was 
not that the evidence showed that this 
disputed tracthad been under ihe bed 
of the river, but that tke burden of 
proof lay upon the plaintiff, and that ha 
had not proved with sufficient conclusive-e 
ness that it was dry land to the north 
of the river at the time of the Permanent 
Settlement, and the High Court put aside 
the judgment of this Board in the Kani's 
suit, as not being eviderce. 

The grounds upon which their Lordships 
differ from the High Court are that the 
decree in the Rani’s suit, followed by the 
partition deed, must, in their Lordships’ 
view, be re3arded as material, and that 
the High Court have not attached 
sufficient weight to the conclusions of the 
Commission:r, derived from ext mination 
on the spot, and his reference to the 
map of Ramkristopur, unchalienced as 
his conclusions were by examination and 
cross-examina tion, 

Upon the whole; their Lordships will 
humbly recommend His Majesty that the 
decree of the High Court beet aside, 
and the decree of the Subofdinate Judge 
be Iestored, and that the plaintiff do 
have his costs in the Court below and of 
this appeal, these costs to be paid by 
the Secretary of State, À 

Appeal allowed, 

N, H. 


Solicitors fot the Appellant:— Me ts. W. 
W.Box & Co. ME i 


Solicitors for the Respondents:—Ingia 
Office. 
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PATNA HIGH COURT. 
STAMP REFERENCE) 

Re trast CIVIL Appear No. 226 OF 1922. 

: October 30, 19:2. 

Present »— Justice Sir Jw..la Prasad, Kr. 

KALI PRASAD SINGH-—PLAINTIFEF—- 

APPELLANT 
persus 
MATHURA PRASAD SINGH— 
DEFENDANT-— RESPONDENT. 

Court Fess Act (VII of 1870), s. 7 (ix)—Mort- 
gage suit— Interest, future— A ppeal—Court-fee pay- 
able. 

Waen a mortgage suit is dismissed the plaintiff 
is entitle | to value his appeal at the sum claimed 
inthe plai it in respect of the principal and iuterest 
up to the date of fling the plaint and is not bound 
to value the future interest which he may claim 
from the date of the suit up to the date of realiza- 
tion, or to pay any Court-fee thereon, But ifany 
future interest is determined by the Trial Court 
andisentered in the dec ee then tle plaintiff, on 

eappeal by the de'endant,is bound to pay addi- 
tional Court-fee on the sum ol interest so added in 
the decree as havin. accrued from the date of the 
suit up to the date of the p:eparation of the 

' decreein the lower Court. Again,if the plaintiff 
filing aa appeal on th. valuation slated by him in 
the lower Cou t, obtains a decree in the Appellate 
C urt forasum higher than that actually claimed 
by himin the lower Court, he 1s bound to pay 
Court-fee on such additional sum, and when future 
interestis ad le: in the decree of the Appellate 
Court, he w uld 10t be able to execute his de ree 
unless he pays Court-fee on the future interest. 


Case-law,dis cussed, 


Reference made to the Taxing Judge by 
the Taxing Office. 

Mr. Brij Kishore Prasad, for the Appel- 
lant. 


NT.—Ihisis a reference to me 
as Taxing widge. The plaintifs’ suit for 


recovery of a d:bt due under a mortgage 
was dsmissed by the Subordinate Judge 
of Shihibad. The plaintiffs have appealed 
to this Coirt and have valued their 
appeal at the same amount (Rs. 8,072-10-6) 
as the plaint. The question referred to 
me is as to whether the Courtfec pa'd 
by the appe'lants on the aforesaid 
valuation is sufficient, or, whether, it is 
incumbent upon them to pay Court-fee 
upon the interest cilculated at the bond 
rate from the date of the suit to the 
date of the presentation of their appeal to 
this Coust. 


There isa great conflict of opinion on 
this point. The learned Vakil on bel alf 
of the appellants has reied upon the 
follow ng cases:—Viihal Hari Athutle v. 
Govind Vasudeo (1), Rum Bujkawan Prasad 
Singh v. N tho Ram (2), Bhcgwait Prasad 
Singh v. Bishun Pragash Narain (3) and 
Bhawani Prasad v. Kutub-un-nissa Bibi (4). 
The contrary view was t.ken by ihe late 
'TTaxiig Jud'e, Mr. Justice Coutts, in the 
case of Muhanth Janki Saran Das v. 
Harbans Deo, uvreported S, A. No. 4*9 
of 1920, Hs view is supported 
by the decsion of tbe Jud cial Commis- 
sioier of Oudh in Gobardhan Das vw. 
Niwendra Bahadur Singh (5). ‘The M..dras 
Court decision in the case ot Srinivasa Row 
v. Ramaswami Chet (6), favours the 
contention of the appellants. No decision 
of the Calcutta High Court exactly appli- 
cable to the case has been placed before 
me, The v'ew taken in Percival v. Collector 
of C'üHaeong (7), seems to be that an 
Appellate Court caunot pass a decree for 
a lar ser amount than. that claimed in the 
memorandum of appeal, unless, before the 
jud ment is pronounced, an amendmert 
of the memorandum of appeal is «lowed 
and the addtional Court-fee is paid in. 


O1 a consideration of all these cases 
it appears to me that when a suit is 
dism ssed the p'aintif is entitled to walte 
h's appeal at the sum claimed in the 
pliint in respect of, the principal] and 
in'erest up to the date of filing the plaint 
and is not bound to value the future 
interest which he may claim from the 
date of the suit up to the date of 
realization, or to pay, any Court-fee 
thereon. But if anv future interest is 
determ/ned by the Trial Court and is 
entered in the decree then the plaintiff, 
on appeal by the defendant, is bound to 


(1) 17 B. 41: 9 Ind. Dec. (N. 8.) 27; . 

(2) 70 Ind Cas, 483; 3 P. L. T, 146; (1922) A. I; 
R. (Pat.) 59. 

(3) 7e Ind. Cas. 953; 3 P.L. T. 3te; 6 P. L. J 
67%; (1922 Pat. 73; (1922) A. I. R. (Pa } 386... 
A (4)27 À. 553552 A. I. J. 253; E W. N. (1905) 


4. & 
o 50 Ind,Cas.798;220. C. x; Y U P.L; & 
2 ` 


.) 29. 
(6; 10 M9. J. x44. 
? (3 89 £. 516. M 


Sk». 


pay additional Coutt-fee on the sum of 
interest so added in the decree as having 
accrüed from the date of the suit up to 
the date of the preparation of the decree 


in the lower Court. Now if the plaintiff,- 


filing an appeal on the valuation stated 
by himin the Court below, obtains a 
decree in this Court for 2 higher sum than 
that actwally claimed by him in the Court 
below, he is bound to pay Court-fee on 
such additional sum and when future 
| interest is added in the decree of this 
Appellate Court he would'not beable to 
execute his decree unless he pays Court- 
- fee on future interest. This view seems 
to be in accordance with that expressed 
in Jamuna Rai v. Ramtahal Raut (8) as 
well as in agreement with the views of 
the Bombay, Madras and Allahabad High 
Courts. The decision of a Division Bench 
of this Court, dated the 25th July 1922 
in the case of Bhagwats Prasad Singh v. 
Bishum | Pragash Narain (3), virtually 
overrides the view taken by thelate Taxing 
Judge in the earlier case of Mahanth 
Janki Saran Das v. Harbans Deo, unr: port- 
ed S, A. No. 489 of 1920. 


I, therefore, direct that the valuation 
given by the appellants be accepted as 


sufficient, 


Z. Ke O rder accordingly ; 
m" 

8) 97 Ind, Cas. 10305 3. P. I, T: 760; (1922);A. I. 
R (pat) 3873 x Pat. 19, ( 
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BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION 
NO, 173 OF 1922. 

August 17, 1923. 

Present — Sir Lallubhai Shah, Kr., 
Chief Justice, and Mr. Justice Crump.. 
MOTILAL JASRAJ—PLAINTIFF 
~~APPLICANT 

yersus 
CHANDMAL HINDUMAL AND ANOTHER 
—DEFENDANTS—() PPONENTS, 

Civil Procedure Code ( Act V of 1908, O. X X X, 
v. I—Swit against firm—Firm sued through manager 
-—JDeath of manager, effect of. 

Plaintiff brought a suit’ against firm M and 
described the gcfendant as “C, as the manager 
and owner of shop M." lt was subsequently 
discovered that C had died before the institutiun 
of the suits 

Held, (1) that the suit was in substance, 
though not in form, agiinst the firm M and 
the addition of the woids "C, as the mara;er 
and owner of” in the description of the deiend nt 
were mere surplusagc; 

(2) that, therefore, it was not necessary to 
bring on the-recotd the k gal representativ s of 
C, and the suit coula be continued agajnst firm M 


criginal institution. 


-as having been properly filed on the date of its 


Application against & decree of the 
First Class Subordinate Judge, at Nasik, in 
Small Cause Suit No. 577 of 1021. 


Mr. D. 8, Varde, for the Applicant, 
Mr. P. V. Kane, for the Opponents, ~ 


JUDGMENT.—The questionein this a pnii- 
cation is One of limitation. It aries 
on the following facts. The plaintiff, 
who is the manager and owner of the 
firm of Fojmal Justa], sued the defendant 
orizinally, which was the firm of " Ma nmal 
Chandmal," The suit was in ect of 
goods said to have been supplfed by the 
plaintiff on January o, r918. It was also 
said that there was a part payment on 
May 16, 1918. The suit was filed on May 


-30, 1921, which was the opening “day 


aiter the summer vacation of that year, 
The description of the defendant as given 
in the suit originally was ‘‘Chandmal 
Hindumal as mansger and owner of the 
sho) ‘Manmal Ckandmal’.’’ It appears, 
however, that Chandmal had died . on 
September 27, 1920. An application to 
pring the heirs on record was made in 


. August I921, and an order was made 


+ 


e 


' 1056 


INDIAN CASES; 


e ‘~ (1923 


MOTILAL, JASRAJ V, CHANDMAT, HINDUMAL; 


thereon directing two persons, Manmal 
Hindumal and Kesarimal- Brijlal as the 
heits of Chandmal on September 27, 10921, 
to be brought or the record, The learned 
Judge dismissed the suit with costs on 
the preliminary ground that the suit 
must be taken to have been filed on the 
date on which these heirs were brought 
on the record, and that on that footing 
it was time-barred, We think, however, 
that though not in form, but in substance, 
the plaintiff sued the firm of "Manmal 
Chandmal.’’ If he had simply described 
the defendant as “the firm of Manmal 
Coandmal’’? without mentioning the na mes 
of the Ownets or partners of the firm, the 
desctiption would have been sufficient, 
having regard to the provisions of O. 
XXX of the Civil Procedure Code. In 
that view the further description of tle 
defendant Chandmal Hindumal as “the 
manager and owtn:r of the firm’’ may be 
treated as a mere surplusage. The suit 
would have been good if the firm had 
been sued without any further descrip- 
tion, and it seemsto us that on May 30, 


this firm for any of the partners or owners 
of this firm:at thedate of the suit, to 
come forward to defend the suit, It is 
really unnecessary to. have the heirs of 
Chandmal on the record as such. The 
suit could have been, and should have 
been, treated as havirg been filed 
against the firm of ‘‘Manmal Chand- 
m21”; and in that view it could not 
be said that it was bevond time on the. 
footing that the heirs were brought on 
the record in September 1921. 

If there is any other.que:tion of limi- 
tation in the suit, that will have to be 
considered when the suit comes to be 
heard. But the present finding on the 
first issue that the suit is tarred cannot 
be accepted ; and the suit must be heard 
and decided on the footing that it was 
properly filed on May 30, I921, as against’ 
the fiim of "Mainmel Chandmal,’’ 

We mike the Rule cbsolute, set ‘aside 
the decree of the lower Court and send 
back the case for disposal eccording to la w. 

Costs of this applicationto be cests in 
the suif, i 


1921, when the suit was filed, undoubted- Z, K. 
ly the firm was sued. It would be open Rule made absolute. 
then on service of the summons upon von 
° END oF VOLUME 77. 
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Protection) ACT. 
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Act, 
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——— 1879—V. See BOMBAY LAND REVENUR- 
^ CODE. Dm 
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PALITIES ACT. 
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Acti-—Punjab. 


Aob i900—I, See PUNJAB LIMITATION (ANCHS- 
TRAY LAND ALIENATION) ACT. 
=æ 191I--IIl. Sse PUNJAB MUNICIPAL ACT, 


* Acts—U, P. 
Act 18;6-—X VIII. See OubH Laws ACT. 


_ —— 1886—XXIL. See OUDE RENT AC. 





1gor—I1Í. See AGRA TENANCY ACT. 
I9oI—II1l. See U. P. LAND REVENUE ACY. 
danawa I993-—l. See  BUNDHELKHAND  ENCUM- 
BERED ESTAIKS ACT. 


á Regulations. 


Reg. 1827--II, See BOMBAY REGULATION. 
= I886-—I. See ASSAM LAND AND REVENUE 
REGULATION. 





Statute. 
di (24 & 25 Vic. C, 67). See INDIAN COUNCILS 
cr. 


Admission, erroneous, whethey binding. T 
A manifestly erroneous admission does not bind 

the patty making it. A MANGRU Rar p, SHIVA- 

NAND LAL, (1923) A. I. R. (Re) 573 875 


Adverse possession. Ses Civi, PRocHDURE CODE, 
1908, Q. XXI, r. 63 264 


See DECCAN Acricunrurisits’ RELIEF 
Act, 1879, 8. 10À 902 


Sse MUHAMMADAN Law. 


Co-cwters-—Denial of HBe—Ousier. 
- The mete assertion by one co-owner in posses- 
sion of property that the other co-owner has no 
tight to the property is notsufficient to constitute 
ouster, It might be inferred by evidetioe of 
exclusion of the other persons interested in the 
foperty uninterrupted fora very long time. B 
HAV NARAYAN 9. RAMCHANDRA GANESH, 
(ry2zeA. I-R. (B.) 156 5901 


Equity of redemption, adverse possession 
of-— Usujructuary mortgagor's interesi, nature of. 
There can*be adverse possession of the interest of 

a usufructuary mortuagor and it will depcnd on 

the facts of each case whether the person claiming 

title through such adverse possession has estab- 
lished his claim or not. 
The right of ownershi 














in usufructuarily mort- 
pass to the mortgagee, 
panan, PA the equity of redemption to thc mort- 
gagor. right of ownership together with 
the right of redemption remains with the mort- 
gagor, and until the property is actually forecloscd 
and the sale becomes absolute, the right of owner- 
ship does not pass. The doctrine is equally appli- 
cable to conditional sales and usufructuary mort- 


es. 

E endi) Ales Khan v. Collector of Saran, (185€) 
Beng. S. D, A. 841; 17 Ind. Dec, (o. s.) 617, 
approved. 

Although the possession of usufructuatily mott- 
gaged property. by a trespasser can be adverse 
to the mortgagor, the burden of proving when 
it became so rests on the lormer. Prima facie, 
by his act of possession the trespasser merely 
ousts the mortgagee who is entitled to hold the 
property. 


LI = e RE 
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Peria Alya Ambalam v. Shunmuga Sundaram, 
22 Ind Cas. 615; 38 M. 903; 15 M. L. T. 122; 26 
M.L. J. 1401 TI. W. 119; (1914) M. W. N. 417, 
approved. 

Per Simpson, 4. J. C.—There can be prescription 
against’a mortgagor, but ordinarily there can be 


' no prescription against him unless he is entitled to 


immediate possession. Contra non valentem 
agere nullacurnt praescriplio, The fact that he 
would be entitled to bring a svit ‘or declaration 
is of no consequence A par y -is never bound 
to bring a suit for declaration. O Jar GOBIND 
SINGH v. ABHAIRAJ SINGH, ro O. L.J. 216; 9 
O. & A.L. R. 651126 O.C. 398; (1924) A. I. 
R. (O.) 40 125 


Morigagee—Money spent on property by 
person in possession——Charge—Overt Gct-— Execu- 
tion of decvee—Symbolical possession, delivery of, 
effect | of Municipal Committee, whether can 
acquire adversely, i 
The mere fact that a person in possession of pre P- 

erty over which he asserts title as owner has 

spent money on the property for which he would 
have a charge over the property does not convert 

his possession into that of a mottgagce. T 
It is open to a rrortgagee to assert his ownership 

over mortgaged property by doing an Overt act 

and giving notice of his intention to the mortgagor. 
The mere fact that fo1mal possession of property 
is given to a decree-holder in execution of his 
decree does not bring about any change in the 
ssession or title of third persons. 
These is nothing to prevent a Municipal Com- 
mittee from acquiring property by adverse 
possession, L MUHAMMAD RAMZAN v. MUNICIPAL 





COMMITTEE, ÁLIPUR, (1923) As I. R. (Ir) 534 509 





Remote veversioner. 

An advetse possession of the ptopetty of the 
last male holder is not adv€rse to a remoter 
revetsionet during the lifetime of the nearest 
reversioner, that is so long as his right to posscs- 


sion does not accrue. L Hasty v. 44%, 
J. 201; (1922) A. I. R. (L.) 37 E 262 


Agra Tenancy Act (Ii of 1901), ss. 10, 165— 

U. P. Land Revenue Act (111 of 1901), s. 36 

— Purchaser of khud kasht land— Suti for profits 

— Reni suit— Assessment of rent. 

A purchaser of khug kashi land is not entitled 
to sue the co-sharer landlords for profits under 
section 165 of the Agra Tenancy Act. His swt 
is a simple one for rent,against his vendor ex- 
proprietary tenant. As a preliminary step, 
however, itis necessary for himto have the rent 
assessed by the Collcgtor with reference to the 
provisions of section 10 of the Agsa Tenancy Act 
and section 36 of the Land Revenne Act. A 
KISHORI v. PARSADI; (1922) A. I. R. {4.) 319 889 


s. 57— Landlord and tenant—Ejeciment— 
Non-p«yment of rent whether ground for eject- 
menl. $ 
Under a compromise defendant’ was allowed to 

retain possessiun of certam plots ol land so long 

as he paid the rent fixed by the confpromise but if 

he failti to pay the rent ho was liable to be ejected; 
, 7 " s : i 

e 


Ce 





Vol. 44) 
Agra Tenaney Act—concld: 


Held, that although the compromise was binding 
on the partics the defendant could not under 
section 57 of the Agra Tenancy Act be eieoted for 
mere non-payment of tent in the absence of a 
decree for arrears of rent as required by clause (a) 
of the section. A KusEg Dasv. Ram DIN 
Karwar, 20A. Ia J. 769; (1923) A. I. R. (&.) 14; 
45 A. 5 927 


SWE serangan, 





s 95 (a)—Suit for declaration that 
plaintiff ts sole occupancy holding, whether cogniz~ 
able ly Revenue Court, 

A suit for a declaratio: that the plaintiff is the 
sole Occupancy tenant of a holding 18 maintainable, 
under section 95 (a) of the Agra Tenancy Act, 
in the Revenue Court alone. A CHIWIO V, GANGA 
SAHAT, (1923) A. IR, (A.) 527 638 


8.108— U. P Land Revenue Aci (III 
of 1901), s, 36-——-Co-sharevs—Suit for profits 
against Wambardat-~ Negligence, whether question 
of factor law-—Ex-bropriectary rent, assessment of 
-Duy of Lambardar-—-Collection made by un- 
authorised person— Liability of Lambardar. 

In a suit for profits under section 165 of the 
Agta Tenancy Act, against the Lambardar, the 
questionof the negligence of the Lambardar is a 
question of mixed fact and law which is open to 
review in second appeal. 


Under section 36 of the U. P. Land Revenue 
Act, it is not the exclusive duty of the Lambardar 
to apply for the assessment of ex-ptoprietary rent, 
and if such rentis uot assessed the co-sharezs are 
as much to blame as the Lambardar. 


es ted 





Where such rent has not been assessed it cannot 
be taken into accoun’ in a suit for profits against 
the Lambardur, notis the Lambardar liable for 
a collection made by an unauthorised person who 
hal no right to make it. A Kony BEHARI Lar v, 
ABDUL HADI, 4 U. P. L, R. (A.) 200 1082 


S. 167 —Suki for ejectment as sub«tenant 
dismissed by Revenue Court—Subsequent suit on 
same allegations in Civil Court —Res judicata. 
Where a suft for a person's ejectment as a sub- 

tenaut is dismissed by a Revenue Court, a subse. 

quent suit on the same allegations in a Civil Court 
is barred by ves judicaija. A JoKHU v. DEOKI- 

NANDAN PANDEY, (192 3 A, I. R (A.) 489 030 


———2.— 8. 194 — Co-sharerst—Deaih of tenant witk- 
owt heirs —Co sharer, right “of, to eject persons 
in occcupation—Partition informal—Phatbandi, 
effect of. i 
Where there are a large number of co-sharers in 

a village an informal partition between the co- 

sharers is the ow, means*by which the rent cea 

berealisedand the revenue paid. Where such 

a partition or fhatbandi has been in existence aud 

recognised in a village for a long time, it js quite 

sufficient to entitle a co-sharer in whose share 
particular piots fall to collect the rent and eject 
the tehants of those plots, and the land is not 
removed from hls share merely because a particular 
tenant happeéhs to die without heirs. A JOKBU 
Rarw BaapHerr Raz, (1923) A, I, R. (A) 558 
e. : 
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Loko 


Amondmoni of paini tn seaoud abpaal.. 

The High Court will not in second appeal 
allow a plaint to be amendcd so as to allow the 
plaintiff to impeach a previous decree on allega- 
tions of irregularities not mentioned in the 
original plaint. M DEVI PRASAD v, JAGAN- 
NADHARAJU, 46 M, L J. 12; (1924) M. W. N. 1251 
33 M. In T. 243; (1924) A. I. R, (M.) 281 464 


Appeal, second— Finding based on inadmissible evt- 
dence— Evidence materiale High Court, whether 
will interfere. 

Where a finding of factis based on inadmissible 
evidence and it is not possible to say that such 
evidence formed no more than a negligible ear 
of the basis of the finding resting on it, the 
High Court will interfu ze in second appeal. N 
RAOJI v. WARLU, 3 N. L. J. 313; 18 N. L. R. 182; 
(1923) A. LR. (N.) 107 911 
Finding of jact, conclustens drawn 

from, whether can be challenged. 

Although in second appeal findings of fact 
cannot be impugned, it is nevertheless open to a 
party to challenge the correctness of the con- 
clusions drawn from such findings, L Bay SINGH 
v. PARTAP SINGH, (1923) A. I. R. (L.) 497 478 
Finding of fact —Misreading of Trial 
Court's judgment. 

A finding of fact based on a misreading of the 
First Court’s judgment and without taking into 
consideration a poiat specially rais¢d in the grounds 
of appeal is not binding on the High Court in 
second appeal. L BASANTI y. CHANDA SINGH, 
(1923) A. I. R. (L.) 502 416 
Jurisdiction, question of, whether cast 

be vatsed for first time. 

A question relating to juridiction whichis a 
pure qucStion of law and can be dealt with on 
the record as it stand: without any further eyi- 
dence being recorded can te taken in second 
appeal although it was not mged before the lower 
Appellate Court, L Ram KISHAN v. RAUSHAN, 
(1923) A. I. R. (L.) 551 * 6588 


Arbitration — Reference to five arbitrators—Majoriiy ' 
award binding—Two arbitrators failing (0 atte 
Award by remainder, whether valid. 

The parties to a casereferred their dispute to the 
arbitration of five arbitrators and agreed to abide 
bythe awardof the majority of them, Two of 
the arbitrators did not take part in the arbitration 
proceedings and the remaining three made a a” 
and fi'ed it in Court ; 

Held, (1) that the intention of the parties was 
that all the five arbitrators should take part in the 
arbitratiog and Should there be any ditfer.nce of 
opiniyn among them the opinion of the majority 

should prevail, and thatthey did not intend that 
if only a majority of the arbitrators acted and - 
made an award the awatd would be binding; 

(2) that, therefore, the award was invalid and 
wasnot binding onthe partics, R ABDULLA v. 
M. V. R.S. FIRM, 2 Bur. L. J. 229; (1924) A. Y. 
R. (R.) 153 866 


Arbitration Aet (IX of 1899), v. 10—Spesial case, 
stating of— Discretion of arbitrator— Refusal 1o 
staw spectal casc— Remedy Interest after date of 
award Power of arbitrator, ah. 
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It is within the discretion of an atbitrator to 
refuse to state a special case for the opinion of the 
Court, and his refusal to do so does not amount to 
misconduct. 

Where a party to an arbitration asks the arbitra- 
tot to state a special case and is refused, he should 


. on such refusal apply to the Court forthwith to 


ievoke the submission. 

An arbitrator is not entitled to award interest 
after the date of his award. C SEWDYTRAL 
NARSARIA v, TATA Sons Litp., 27 C.W. N. do 
——A— 8, 15—Cliyil Procedura Code (Act V of 

1908), O. XXI, r. 16— Assignment of award — 

Execullon — Procedure. 

Inasmuch as under section 15 of the -Arbitration 
Act, an award when filed is enforceable as a decree, 
all the provisions of the Code of Civil Procedure 


` applicable to the execution of decrces, apply to au 


award so filed. 

Where a personin whose favour an award -has 
been made assignsit to a third person, such assignee 
is entitled under r. 16 of O. XXIofthe Civil Pro- 


cedure Code, to execute the award against the | 


person against whom itwas made. C GLADSTONE 
WIT, 116 & Co.7.]o0sUB PEER Mayomrp & Co, 
27 C. W. N.666; (1924) A. I, R. (C) 117 868 


Arms Act (XI of 1878), s.4—Bolis and bars of 
rifles, whether arms— Arms, whether must be in 
serviceable condition. 

The word “arms”, as defined in section 4 of 
the Arms Act, includes parts of arms as well, 
and bolts and bars of rifles are, therefore, "arms" 
within the meaningof this section. 

Nurdin v. Empress, 38 P. R. 1889 Cr. followed. 

Itis not necessary that an atm or a part of an arm 
should be in a serviceable condition before it 
can fall within the definition contained in section 4 
of the Arms Act. L Karu DINv. EMPEROR, (1923) 
A. L Ry (la) 617; 25 Cr. L. J. 539 1008 


gs, 5, 19 (a)— Arms Rules, Sch, IT 

Manufacture of kirpans by Sikhs—Offence. 

The entry in Schedule II to the Arms Rules which 
excludes "Airpans possessed ot carried by Sikhs” 
from the prohibitions and directions contained in the 
Arms Act, refers to kirpans actually in existence and 
in the possession of or carried by Sikhs. In other 

eyord a Sikh Can possess of Catty a Airpan without 
a te. d is not prevented by any provisions 
in the AfMs Act from dealing with a kirhan 
wh ch he possesses in any way he likes, But the 
entry does not exempt the manufacture of kivbans 
fromthe operation of the “prohibition eontained 
in section 5 of the Arms Act, 

érhe manufacture of kirpans, therefore, without 
‘a license, is an offence falling under clause (a) 
of section 19 of the Atms Act. L EMPEROR v. 

Basta SISO, 3 L.437) (1923) A. I. R (L.) 267; 25 
Cr. L, J. 342 280 
ing of. 3 19 (6) and (f)—"drmed,"” mean- 

Acvording to the Vemaculur use of the word 
“armed ” in Sind, a person is to be deemed 
“armed” within the meaning of section I9 (e) of 
the Arms’ Act, notwithstanding the fact that he 





Lm 





e 
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is equipped with an “arm ” which is rot capakle 
of immediate use as an “arm.” S EMPEROR v. 
MAHOMED PUNJAL, 25 Cr. L. J. 448 436 


s. 19 (}—Chhavi found in house in joint 
occupaiion of ito persons-— Possession. 

Where a chhaviis found in a house in the joint 
occupation of two persons it cannot be said with 
any degree of certainty that one of thcm Was in 
exclusive posscssion thereof for the purposes cf 
section 19 (f) of the Arms Act. L ALIA v. EMPERCR, 
(1923) A. I. R. (L.) 513; 2561. L. J, 399 447 


Assam Land and Revenue Regulation (Iof 1880), 
8. 154— Partition- Imperfect pavtition—— Juris. 
diciton of Civil Court— Partition of definite 
traci. 


Section 154 of the Assam Land and Revenue. 
Regulation does not bar by aCivilCoartan imper- 
fect partition, on the basis of possessory title, of 
specefic lands, forming a definite tract and a speci- 
fic share of a 1revenue-paying estate, provided that 
the partition docs not involve a partition of the 
entire estate. 

No property can be includcd ina ruitfor parti. 
tion unless eachof the parties to the suit claims 
an interest therein. Q RAJENDRA NARAIN v, 
SATISH CHANDRA, 50 C. 948; (1924) A. I. R. (C.) 
233 795 


Bengal Alluvion and Diluvion Act (IX of 1847), 
ss. 3, 6, scope of— Revenue Survey map, value 
of— Additional revenue, when can be assessed— 
Malikana, meaning of-—Quasi rent charge, 
whether tenure, 

Per Mookerjee, J].—The expression “any such 
new map” in section 6 of the Bengal Alluvion and 
Diluvion Act refers to the new map” made accord- 
ing to “new Survey’’ as contemplated in section 3 
of the Act, That section provides for periodical surt- 
veys at intervals of not less than ten years, after a 
Revenue Survey has been completed and approved. . 
The object of the “new Survey " is to ascertain 
the “changes” that may have taken place 
since the date of the last survey, that is, 
changes by alluvion or dereliction (not changes 
by possession}. Section 6 then imposes upon the 
Revenue Authorities the duty to assess what 
may be called added land, whenever, on inspection 
of the new map, it appears that land has been 
added to an estate paying revenue directly to 
Government. These must consequently be a 
comparison between two maps, made at an in- 
terval of not less than teneyears and each showing 
the revenue paying estate concetned. That estate 
must, accordingly, be in existence aS a fevenre 
paying estate, if not before, at least on tLe 
date of the first of the two maps tak@n as the basis 
for comparison. : 

Section 3 of the Bengal  Alluvion and 
Diluvion Act is all comprehensive in scope, 
and sections 5 and 6 both refer to alle 
estates paying revenue directly to Government, 
no matter whether they were or. were not in 
existence in 1793. What is éssentialéo attract the 
application of the Act is that fhere should 
have been in the case of the estate concerned, 
a Reveihe Survey. 
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The Revenue Survey map is taken as the basis 
of comparison, but the comparison of the maps 
is not conclusive, The comparison sets the Revenue 
Authorities in motion, and they way, then, on the 
best materials they can procure, proceed to 
assess What land they deem, to be nssess- 
able. 


It is only when on inspection of the new map 
it appears that land has been added, that there 
is legislative authority for assessment of addi- 
tional revenue. 

When the proceedings have been commenced 
in accordance with the statutory requirements. 
there are no restrictions prescribed as to the evi- 
dence to be used for the solution of the problem 
in controversy. What is liable to be assessed 
with revenue is land not previously assessed— 
not land which has been formed since the Revenue 
Survey map. There is no inflexible rule of law 
that the state of things depicted on the Revenue 
Survey map was in existence at the time of the 
Permanant Settlement. Proof of the existence, 
at a particular time, of a fact of a continuous 
- nature only gives rise to a rebuttable presump- 
tion within logical limits that it exists at a subse- 
quent time or has previously existed. 


The-fact that the proprietor of the origina] estate 
had a right to receive malikana does not neces. 
sarily entitle him to an accretion. The malikang 
holder is entitled to receive periodically a specified 
amount from the income of land. This right may 
have the qualities of a rent charge but this is not 
sufficient to show that the land or estate is still 
held by him as zeminday immediately from 
Government, and unless this is established, he 
cannot maintain his title to the accretion. 


Per Rankin, f.—In every case the question 
whatlands wereincludedin the Permanent Settle- 
ment, is a question of fact, and not of law. 

Jagadindra Nath Roy v. Secretary of Siale, 30 
I.A. 44; 30 C. 291; 7 C. W. N. 193; 5 Bom. L. R. 
rj 8 Sar. P. C, J. 412 (P. C.), followed. 

Governfüent cannot under Bengal Alluvion 
and  Diluvion Act levy an additional 
revenue from any area within the limits of a 
settled estate : there must be land added to the 
estate. 


e 
Malikana is a right*to a sum of money and 
itis charged on the land. “It may be described 
as a quasi rent charge. But the reservation by 
Government of a sim to be paid to Government 
by the immediate holder of resumed lands, 
which sum is to go to the persons who 
have refuged to tate settlement from Govern- 
ment, does not operate to prevent the new estate 
from being’ an entirely independent tenure in 
substitution for and in extinguishment of the 
zemindar’s orig nal interest in thenewly settled 
lands, Physically land is added to land. In point 
of-right, the right to the new land is accretio 
to the right tothe gid. A quasi rent chargeis not 
tenure or fominium. The right to take settlement 
enures toe the tenure-holdet, © SAUDAMINI 
DASSYA v, SECRETARY OF STATE FoR IWDIA, 38C. 
Le J. 471 50 C. 8925 (1924) A, I. R. (C-) 197... 707, 
e . . 
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applicability of—Howla surrendered to Govern- 

mont—Katsha, whether can be sold for arrears 

of vent, : 

A Howladay holding a Howla under Govern- 
ment — Khasmehol surrendered the unexpird 
term of the Howla to the Government. There 
was a Karsha in the Howla, which fell into arrears 
and was sold at the instance of Government undcr 
the Bengal Land Revenue Sales Act: 

Held, (r) that the Karsha was liable for the 
rent payable to the Howladar, and the arrange- 
ment which the Howladar entered into with 
the Government had not the effect ofechanging 
the rentinto revenue, thereby rendering the Kars/a 
liable to sale under the provisions of the Bengal 
Land Revenue Sales Act; 

(2) that the sale purporting to have Leen 
made under the Act was, therefore, without 
jurisdiction: C UKILUDDI ARAN v. ASMAT ALI 
McxSup 27 C. W. N. 723: (1923) As TIR. (C) 714 

29 


——  —— Sg, 9.3, 6, 83— Estate, when can be put 
up for sale— Collector, duty of-—Sutt to set aside 
yevenue sale—Plaintiff, what must show 
Grounds not taken before Commissioner, whethere 
can be urged in sust. 


Under sections 2 and 3 of the Bengal Land Re- 
venue Sales Act a Collector has no powerto 
put up an estate for sale unless there is an arrear 
of revenue in respect of that estate and unless 
the latest date of payment fixed by the Board 
of Revenue has expired and the default has yot . 
been made good. 

Whenev.r a person seeks to have a revenue 
sale gt aside on the ground that there was no 
authority in the Collector to sell an estate, having 
regard to the fact that the latest date fixed for 
payment by the Board of Revenue had not expired 
at the date when the property was put Up for sa'e, 
he should, in order to enable the Cour& to decide 
the point, give the dates of the revenue ists 
according to the original settlement and kistbandi. 


A saleis a sale made under the Bengal Land 
Revenue Sales Act, within the meaning of that Act, 
whenitisasalefor arrears of Government Reve- 
nue, held by the Collector or other officer authoris- 
ed to hold sales under the Aot, eithough it may be 
contraty to the provisions of the Act eb aby 
reason of some irregularity in publisg#ig or con. 
ducting the sale, orin consequence of Some express 
provision for exemption having been directly con- 
travened. 

When the validity of a sale for arrears of 
revenue is impeached it is of the utmost 
importance that all questions arising in connébtion 
therewith, should be determined speedily, and 
when the sale has once been confirmed by the 
Commissioner, the purchaser should not be 
exposed to the danger of having his sale get 
aside on new grounds. 

Where asale for arreats of revenue has been 
held contrary to the provisions of the Bengal 


' Revenue tales Act, section 33 of the Act woulg 


constitute a bar to a suit brought in a Civil 
Court to set aside the sale upon grounds of 
objection which were not declared and specified 
e 
e 
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tn an appeal to the Commissioner. Pat Jac. 
DISHWAR NARAYAN V. MyilAMMAp HAZIQ Hussarn, 
(1924) Pat. 142 851 


Bengal Public Gambling Act (II of 1867), ss, 5, 8— 


Money on person of gainbler— Forfeiture. 


What is liable to forfeiture under section 8 of 
the Bengal Public Gambling Act, are those things 
which may be reasonably suspected to have 
been used or intended to be used for the pur- 
pose of gaming. The private property of an 
individual, guch as money or jewellery on his 
person, who is found gaming in a gaming house 
cannot be seized and forfeited under the sec- 
tion, unless itis quite clear that there was attached 
to such private property the taint that it was 
reasonably suspected fo have been used or in- 
tended forthe purpose of gaming. Pat Lacumr 
NARAIN MARWARIV, EMPEROR, (1923) Pat. 220; 

P.L.T.622; 1P. L. R. 229 Cr (1924) A. I. R, 
(Pat) 42} 25 Cr. In J. 322 | 17? 


Bengal Tenancy Act (VIII of 1885), s: 5 (5)— 
Tenant, status of — Tenure-holder— Area of Loiding 
—Presumption—M ode of user, evidence of, whe- 
ther admissible—Transfer of tenuve—Seitlemeni 
by Governmeni— Agreement between Government 
and selement holder, whether can be taken 
advantage of by tenant. 


Defendants were entered in the revenue papers 
as “tenure-holders " of an area exceeding fourteen 
hundred bighas, and had from the very inception 
of their tenancy cultivated the land through 
tenants; - 

Held, that the defendants must be held to be 
the tenure-holders of the land. 

Bibhudendra vw. Debendra Nath, 27 Ind. Cas; 
432; 20 C. L. J. 140 and Debendra Nath Das v. 
Bibudhendra Mansingh Bhramarbar Roy, 45 Ind. 
Cas. 411; 27 C. L. J. 543; 5 P. L. W. 1; 22 C. W. N. 
674; 16 A. L. J. 522; 23 M. L. T. 384; (1918) M. W, 
N. 399; 20 Bom. L, R. 743: 35 M. L. J. 214; 45 1I, 
A. 67; 45 C. 805 (P. C.), followed. 


Where a tenure is treated as transferable 
in the hands of the original tenure-holder it must 
be treated as transferable in the hands of the trans- 


feree also. 
Aneengagement between the Government and 


settlein older that the-latter would respect 
the heats of tite tenants as recorded in the 
settlement papers, may be invoked by a tenant 


for his own benefit and protection even though 
he may not be himself a party thereto, 


e 

Chandramoni Mokanti v, Manmatha Nath Mitler, 
5 Ind. Cas. 301; 11 C. L. J. 68 ; Jakandar Baksh 
Mullick v. Ram Lat Hasra, 5 Ind. Cas. 565; 37 
C. 449; 11 C. L. J. 364; 14 C. W. N. 470 and Man- 
math Nath Roy v. Amesr Khan, 46 Ind. Cas. 98; 
3 P. L. J. 394, relied on. 

.In considering the status of a tenant a reference 
tothe mode of user of tbe land is legitimate 
when the terms of the original grant are ambigu- 
ous'or cannot be proved Ly direct evidence 
p HExANTA KUMAR DEBI v. MIDNAPUR ZEMIN" 
DARI Ço, 35 Ce L. J. 493} (1923) A. I. R. (C) 
95 - 201 
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8. (4 — Landlord and denani— Enhancement 
of s¢nt—Kabuliyat, construction of-——Tenant liable 
to pay vent for excess avea—Fixity of vent. 

A stipulation in a Aabuléyat that the tenure-holder 
is to pay rent for lands besides thos: mentioned 
in the kabuliyat which may be under his cultiva- 
tion. or which may be found to be excess lands 
upon measurement at the rate mentioned in the 
habuliyat, does not imply that the rate of rent is 
to be fixed in perpetuity and would not be liable 
to enhancement. C SURJA PROSAD v. MIDNAPUR 
ZIMINDARI CO. Lp., 38 C. L. T. 369 954 


——— 8. 5i—Rent suits— Fes judicaia—Pre- 
sumption. See Civi, PROCEDURE CODx, 1908, 
S.l 994 


s. 108 —Landlord and tenant—Mokarari 
patta— Fixity of rent —Presumption—Enhance- 
ment of vont, whether permissible, 

The use of the term mokarari implies fixity 
of rent, and where a mokarari falta provides that 
the lessee is to hold down to his sons, grand- 
sons etc., the tenure becomes moususé mokarari. 

Ram Narain Singh v. Chota Nagpur Banking 
Assciation, 36 Ind. Cas. 321; 43 C. 332, Makanund 
Sahay v. Saidunnessa Bibi, 8 C. L. T. 525, 12 C. 
W. N. 154, Gayratulla Sardar v. Giristh Chandra, 
12 C. W. N. 175, Reshee Case Law V. Satish 
Chandra Paul, 6, Ind, Cas. 7743 35C. L, J. 905 
(1922) A. LR, (C.) 123, followed. 9 

Mere forbearance on the part of a landlord to 
enforce enhancement of rent does not justify the 
inference that the tenure is not enhanceable. 
But no question of presumption arisen where 
the terms of the contract have been reduced to 
writing. f 
Jagabandhu Saka v. Magnamoyi Dassi, 36 Ind. 
Cas. 884; 24 C. L. J. 363; 44C. 555; 22 C. W. IN; 
89, Guru Charan Nandi v. Sarab Ali, 52 Ind, 
Cas. 79; 30 C. lL. J. 9; 23 GQ W. N. 1041, 
followed, 

A mokarari palta contained the following clause: 
“Becoming entitled to make sale and gift etc., 
you down to your sons, grandsous etc. in succes- 
sion shall continue to peacefully enjoy and pos- 
sess on payment of the rent accordinge to the 
demands prevalent in the Perganah without any 
enhancement or abatement of the rate of rent 
according to the different classes of lands. If 
you hold possession of any land in excess to 
what is mentionedin this pati# and if any land 
be found upon measurement to Le in excess, 
then you shall separately pay the rent thereof 
according to the rates of different classes of 
land; and if the area of the land ke found to 
be less, you shall get abatemcut oí ient urder 
a settlement at the aforesaid rates. The rates 
of rent according to classes Will, in fagt, never 
be enhanred or.abated’’s 

Held, that the landlord had by the’ grant of 
the fata precluded himself from exercising the 
tight ve-ied in a Zemindar, holding under the 
Permanent Settlement, to raise, frm time 
to time, the rents, according to the Paraca.ak 
or current rates, of all the tent-pay?ng lards 
within his Zemindari. Q BHAIRAB CHANRA LAs 
v. MIDNARU R ZEMINDARI CO, Ltp,, 38 C,€,, J. 372 

° 1015- 
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———— §, 190—Zerait land—Lease for term of 
years —S ub-lessee, positton of. 

Tenaucy is creaced by a coutract, either express 
orimplied, between the tandlord and tne tenant, 
or by Statute, A lessee of zerai? land for a term of 
yeats has no right to settle .heland with sub- 
tenants for a term exceeding the term of his own 
lease. Ontheexpiry uf the term of suoh lease 
the rights of the lessee inthe land together with 
those 0! his sub-lessees come to an end. Pat 
JOGENDRA SINGH v. KESHO PRASAD SINGH, (1922) 
A.I. R. (Pat. 429; 1 Pat: 764; (1923) Pat. 113; 
I P.L. R. or 029 
—~——-—g, 144. Ses CV, PROCEDURE CODES 

1908, SS. 16 (4), 20, 21, O. XXI, R. 3 

8. 148. See Crv, PROCEDURĘ CODE, 

1908, O. I, R. 3 10 

s, l48—Rent suil—Sumimary procedure 

— Question of tille, 

There is no rigid rule of law to the effect that 
in a rent suit properly so called and filed under 
the provisions of section r48 ofthe Bengal Ten- 
ancy Act a question of title may not be deter- 
nüned if it arises, 

The procedure prescribed by section 148 of the 
Bengal Tenancy Act is nota special jurisdiction 
but a summary procedure. O Tin Kari Boss v. 
NOGENDRA Prosan Basu, 27 C. W.N. 716; 5oC. 
807; (1923) A.I. R. (C.) 699 10 


8. 108 — Sale, setting aside of— Fraud and 
irregularity -= Appeal. 

An appeal lies irom an order setting aside a 
sale under section 153 of the Bengal ‘Tenancy Act 
on the ground of fraud and irregularity, notwith- 
Standing that the amount claimed is legs than 
Rs, 50in value. Unless there is irregularity alone 
and irregularity untainted with fraud, the appeal 
lies. O JATIRAM Gavan DAS v. Dino Naty, (1922) 
A, I. R. (C) 103 530 
— 8,155, notice uuder— Tenant not required 

lo remedy misuse-— Notice, validuy of. 

A notice under section 154 of the Bengal 
Tenancy Act which does not requite the tenant 
to remefy the misuse, the misuse bring capable 
of remedy, is bad in law, and no claim for o m- 
pensation can be basedon such notice, ( Sum 
CHARANy. BEPIN BEHARY, 27 C W.N, 144, (1923) 
A IL R(C.) 149 , 1057 


-———— 88. 180, 107*—S le of tenure in execution 
of rent-aecrte— Annulment of àincumbrances— 
Settlement khallan, entry in, afier annulment, 
effect of—Kabuliyat, construction of—Fixity of 
rent-— Enhancement dependent upon enhancement 
by superior talukdar, effect .of. 

An engry in a Settlement Afkattan in respect 
of a tenure made after the tenure has been 
Sold in execution of a rent-decree and ihe 
incumbrances o it have been annulled, cannot 
affect the rights acquired under the sale and 
annulment, A clause in a kabuliyat that if in 
future any enhaacement of rent or cesses is 
made actqrding to law by the superior 
talukdar*or by the Collectorate, the landlord 
would be cutitied to realise the cnhanced ient 
‘and cesses from the tenant, does n9t affect the 
question whether the tenants hold gt a fixed 
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Banoo v, GANGA CHANDRA, (1922) A. IVR, (C) 
222 1044 





S. 178. See Crym PROCEDURE CoDE, 
1908, O. XXI, R. 90 522 


Bombay Civil Courts Act (XIV of 1869), s. 88—Suit 
for declaration that certain nominations of Muni- 
cipal Councillors are invalid——Secretary of State, 
whether ‘necessary pasty— Jurisdiction of Sub- 
Judge to try suit, ` 
To a suit for adeclaration that the nofħination of 

certain members to a Municipality by the Commis- 

sioner is invalid and illegal, the Secretary of State 
for Indiais a necessary party. 

Section 32 of the Bombay Civil Courts Act, 
ousts the jurisdiction of a Subordinate Judge 
to try a suit to which the Secretary of State for 
India is a party, irrespective of the fact whe- 
ther he was imipleaded as a party af the t me 
when the suit was filed. or after the suit had 
be:n received and registered by the Court. B. 
SECRETARY OF STATE FOR INDIA UV. NARSIBHAI 
DADABHAI, 25 Bom, L. R. 992: (1924) A. L R. (Bg) 
653 48 B. 43 241 
Bombay Court of Wards Act (1 of 1905), ss. 11, 22. 

Seg GUARDIANS AND W ARDS ACT, 1890, s. 19 (c) 

0 * 


702 

Bombay District Municipal Act (III of 1901) s 48(f). 
See BOMBAY PRIMARY EDUCATION (District 
MUNICIPALIT IKS) ACT, 1908, s. 1 (3) 188 


Bombay Hereditary Offices Act (III of 1874), ss. 9, 

|: 41, llA—Vatan, alienation of—Order eclaring 
alienation null and void—Liabilily to pay full 
vent, commencement of. 


On sth October 1904 an order was made by a 
Collector under section 11 of the Bombay He:edi- 
tary Offices Act declaring the alitnation of a 
vutan to be null and void and that the land was 
liable to assessinent at the rate of full rent 
prescribed. under clause (2) ot seetion g of the Act, 
but the amount of the full rent was not assessed 
till July 6th 1908 i 

Held, that under section r1A of the Act the full 
rent assessed was payable ftom the date of the 
order declaring the nability of the land to pay 
the full rent and not from tne date on which the 
amount of the tull rent was actually gemeescti. B. 
DHONDI SUBHANE POWAR V. Gien AY OF StatR 
FoR INDIA, 25 Bom. L. R.70§; (1923) A. I, R. (B.) 
478 146 
Bombay Land Revenue Code (Act V of 1879), s. 53 

—ÜOccupancy right; — Assessment paid by tenants 

—Pres umpuiion—.Fixiy of tenure—Miras tand. 

In the Satara District the tact that the 
tenants pay the amvunt of assessment may nut 
be conclusive, but affords a strong presumption 
that the tenants have &ttaiued to occupancy 
rights by virtue of their lung hulcing. 

Toe word miras Should mt bc used in cone 
nection with persons who by virtue of their 
long holding are presumed by reasun of the 
provis.ons oi Section 53 ot the Bombay Land 
Revenue Code to have acquired fixi.y ef renun. B. 
SITARAM SADASHIV SHASTRI SAPRE y, PARSHURAM 
BEAY PATI, (1923) 4:2, Ry (B.) 449 e 674 

e 
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—=— B 159—Bombay Revenue Jurisdiction Act 

(X of 1876), s. 4 (c)-—Swuis for declaration of in- 

validity of forfeiture, maintainability of. 

Where an otder of forfeiture made by the Col- 
lector under section 153 of the Bombay Land 
Revenue Code is intra vires, a suit for a declaration 
that the order is invalid is batred by section 
4 (c) of the Bombay Revenue Jurisdiction Act. B. 
DHONDI SUBHANE PoWAR V. SECRETARY OF STATH 
FOR INDIA, 25 Bom. L» R. 785: (1923) A. I. R. (B.) 
478 146 


Lianan 








—"s. 168— Arrears of vent—Forfetiurve— 

Noiice, contents of. 

Section 166 of the Bombay Land Revenue Code 
does not make it obligatory on the Collector to 
specify in the notice issued under that section 
for what years the land revenue is in arrears. B 
DHOMDI SUBHANE PowARv. SECRETARY Or STATE 
FOR INDIA, 25 Bom. L, R. 785; (1923) A.I. R (B.) 
478 "n 146 
.Bombay Prevention of Gambling Act (IV of 1887), 

8.9—Common gaming house, what ise‘ Used 
e forthe profit ov gain of the owner,” meaning of. 

In order to prove that a house is a common 
gaming house within the meaning of section 3 
of the Bombay Prevention of Gambling Act 
it is sufficient to show that the house is one in 
which instruments of gaming ate kept or used 
for the profit or gain of the person keeping of 
using such place, 4. e., where the person keeping 
or using the house knows that profit or gain 
willin all probability result from the use of 
the instruments of gaming. The profit or gain 
may not actually result from such use. But 
if profit or gain is the probable and expected 
result of the game itself and if that is the purpose 
of keeping or using the instruments, it would 
be suffcieift to bring the case within the scope 
of the definition. But the prosecution must 
establish that the purpose is profit or gain. ‘lhis 
may be done efther by showing that the owner 
was Charging for use of the instruments of gaming 
or for the use of the house, room of place, or 
in any other manner that may be possible under 
the circumstances of the case, having regard to 
the nature of the game carried on in that 
houge. B. EMPEROR v. DATTATRAYA SHANKAR 
PER ee L.R.1089; 47 B. 960; (1924) 
A. I. R. (B.) 28412 5 Cr. L. J. 531 995 
Bombay Primary Education (District Municipalities) 

Act (I of 1918), s, 1 (8)—Bombay District M un- 

cipal Act (III of 1901), s. 48 (1)-—Bye-Lqws of 

Surat Municipaitiy—Bye-Law No, 4, whether 

uit vires—- Information for purposes of census, 

Under section 48 (f) of the Bombay District 
Municipal Act, read with section 1 (3) of the Bom- 
bay Primary Education (District Municipalitics) 
Act, a Municipality has power, with the previous 
sanction of the Governor-in-Council, to make 
bye-laws so far as they are not inconsistent with 
the Act, among other things, with reference to 
the taking of a census within the Municipal Dis- 
trict. 

Bye-law No. 4 of the Bye-laws of the Surat 
Municipality is not ultra vires, and a person 
who refuse to supply the information requircd 

$ 
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Bombay Primary Education (District Municipalities) 
Aot—coneld, 


under the bye-law is liable to the penalty provided 
in bye-law No. 5. B. PARSHOLITAM JAGJIVAN v. - 
EMPEROR, 25 Bom. In E; 767;(1924) A1 E; R.(B.) 47: 
25 Cr. L. J. 330 186 
—— — 88. 7, 8, B, 10, scope of —School Committee, 

Powers and duties of — Aliendance order, failure to 

obsy—— Reasonable escuse— Insiructóon, meaning 

of-—Duty of Court, 

The two necessary conditions of a valid convice 
tion undersection 10 of the Bombay Primary Edu- 
cation (District Municipalities) Act are: (1) that 
there must be an order passed by the School Com- 
mittee under section 9 of the Act, that is an order 
passed in strict compliance with the procedure laid 
down in that section; and (2) that the parent must 
be shown to have failed to comply with the provi- 
sions or section 7 of the Act on and after the date 
specifled in such order. 

The powers conferred’ on the Schoo] Commnitice 
by the Bombay Primary Education (District 
Municipalitics) Act dre wide. | They are in 
curtailment of the right of the parent to give 
efficient instruction to his child according to 
his own ideas. Itis, therefore, essential that an 
attendance order passed by the Committee must be 
shown to have been passed in strict compliance 
with the ptocedure therein prescribed, namely 
“after giving the parent an opportunity of being 
heard and after such enquiry as it considers neces- 
cary? as laid down in section 9 of the Act. The 
direction as to enquiry in the section is not merely 
permissive, it has a compulsory force. f 

Itis not essential that the “instruction” referred 
to in section 8 (b) of the Bombay Primary Edu- 
cation (District Municipalities) Act, in order to be 
effic ent should conform to the standa:ds as adopt- 
ed in the recognised primary schools. 

When a complaint is made to a Conrt under 
section ro of the Bombay Primary Education 
(Dstrict Municipalities) Act, itis the function 
of the Court to see whether itis proved that the 
patents failed to send the child to a recognised 
school, wthout reasonable cause, oneor after 
the date specified in the attendance order. B. 
NEMCHAND NATHA 9. EMPHROR,25 Bom, L. R. 896; 
47 B. 948; (1924) A, I. R. (B.) 105; 25 Cr. L.J. 338 

6 


x i 
Bombay Regulation (II gê 1827), s, 5— Interloetnory 
order—- Interjevence by High Court. 

The second clause of s ction 5 of Bomby Regu- 
lation II of 1827 confers ofthe High Court the 
power to interfere with interlocutory orders. B, 
SECRETARY oF STATE WOR INDIA V. NARSIBHAI 
DADABHAT, 23 Bom, T, R. od; (1924) A, I. i 


65; 48 B. 43 un i 
Bombay Revenue Jurisdiction Act {X of 1876), s. 
4 (c, See BoMuay LAND REVENUE CoDx, 1879, 
8. 153 146 


NONE ss. 4, 19, scote of—Summary Settlement, 
question of— Reference io High Couri— Lands held 
by Shri Tatya Maharaj, whether subject to Sum- 
mary. Setilosient. s 
A claim that certain lands were npt validly 

subjected Summary Settlement falls within 

the purview of section 4 of the Bombay Revenug 
* 





- Vol; 77] 
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Jurisdiction Act and can, therefore, be validly 
referred for decision to the High Court under 
section x2 of the Act, zi 


Tha application in of about the year 1864 of 
the Summary Settlement under Bombay Acts IX 
and VII of 1863 tolands then held by Shri Tatya 
Maharaj was valid aud legal, P. Q. MAHARAJA OY 
KOLHAPUR v, SERI BALA MAHARAJ, (1923) A. I. Ri 
(P. C.) 194; (1923) M. W. N. 6383 26 Bom, L. R. 2521 
48 B. t 100 


Broker. Ses PRINCIPAL AND AGEN? 263 


Buddhist Law, Burmese— Adoption-— Publicity and 
notoriety—- Ceremony, whether required, 


There is no special ceremony in Burmese adop- 
tion but the adoption must be a matter of publi» . 


city and notoriety, Where an alleged adopted 
daughter has lived continuously in the house of 

er alleged adoptive father from her babyhood 
for twelve or thirteen years and the latter is ens 
tered in the register of the school in which sha 
studied as her parent and has paid for her fees 
and clothing, itis strong evidence of the publi- 
city and notoriety of the adoption. P. C. Ma THAN 
Toany. MA Pwa Tuas, (1923) A. I. R. (P. C.) 1564 
33 M. L. T. 3601; 1. R, 451) 2 Bur, L. J. 260; 46 
M.1.].334 — 68 


mn — Succession — Death of parent-—M arriage of 
surviving parent—Death of latter—Partition, 
right of—Causes of action, separate. 


Sa long as a Burman Buddhist husband and 
wife are alive their property, from whatever source 
derived, forms one estate, in which all members 
of the family have an interest, but which is 
under the control of the husband and. wife, If 
one'of the couple des and the sutviving partner 
marries again, the property is ordinarily treated 
a3 the property of the second marriage during 
the continuance of that marriage, 
one estate together with property acquired during 
the second marriage., It is only on the death of 
the surviving spouse of the first marriage that the 
manner in which the property is acquired becomes 
important. 


Similarly when, after the death of the common 
Spouse, the surviving  widogver or widow retains 
the property still intact and no partton takes 
place the estate is still one estate only. It is only 
when the claim to paftition is made that the im- 
portance of the manner in which the property is 
acquired arises, 


. 

The chilóen of the first marriage have a right 
to sue for partition on the death of the first parent 
bat if they fail to exercise that right, the estate 
remains an undivided fam ly estate and “a fresh 
cause of action accrues to them on the death of the 
surviving parent. Bur. MAUNG Lu GALE v. MAUNG 
Lu Po, 4 U, B. R. (1922) 140; (1923) A. I. R. (R.) 


110 e ^ 53 
Biadelkhuné Enoimbhered Estates Aot(I of (1903), 
g: 12, Seg MORTGAGE e 753 
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Burma Municipal Act (IM of 1808) s. 4pA— 
License to sel pork—wFaijure of censes to 
produce stamp-paper—Cancellation of | licesse— 
Damages, suit eres faith. 

Plaintiff wasalicensee of the defendant Munici 
pality forslaughtering pigs and selling pork. Hewas 
called upon by the Municipality to produce stamp 
paper for executing the license, which he failed to 
do. The Municipality thereupon cancelled his 
license and served a notice npon him as the renit 
of which be was prevented from slaughtering pigs 
and selling pork for two days. He sued the 
Municipality fof damages; 

Held,(1) that in the absenceof any byeslaw or 
other authority empowering the Municipality to 
cancel the plaintiff's license simply because he 
had committed default in producing the stamp 
paper, the action of the Municipality amounted 
te a breach of contract for which the plaintiff was 
entitled to recover damages} 

(2) that under the circumstances of the case the 
Municipality were not protected by section 42A 
of the Burma Municipal Act. R. San YXix v. 
‘Municipal, COMMITTEE or PEGU, 2 Bur. L. J. 4313 
(1924) A. I. R. (R.) 132 864 


Burma Village Act (VI oi 1907), s. 19— Refusal 
to obey requisition of Headman-— Knowledge of re- 
quisition—DBurden of proof. 


In Settlement Operations Headmen have to 
assist Settlement Officials by turning out 
villagers for such duties as soil Classification, 
holding-marking, crop-reaping, etc, and a villager 
who refuses to comply with such a requisition 
by a Headman is guilty of an offence under 
section 12 of the Burma Village Act, 

Under section 12 of the Burma Village Act 
the prosecution has to prove that the accused 
was either present at the time when the re- 
quisition was made or was informed of it in 
time to obey it. L.B. Pan BU v. EMPEROR, II 
L. B. R. 418, (1923) A. I. R. (R.) 81; 25 Cr. E. J. 
371 £ 419 
Calcutta Municipal Act (III of 1889), ss, 408, 

400, 622 -- Requisition, failure to comply with— 

Consiruction by occupier—Dis charge of owner from 

liatility, exlent cf—Procedure under s. 409, 

effect of. 

Sub-section (3) of section 622 of the Calcutta 
Municipal Act, does not discharge from liabily 
an owner who has not complied with a nefition, 
metely becanse the occupier of a poftion of the 
land has rendered compliance with the requisi- 
tion impracticable in part. The owner is dis- 
charged from liability under the section only to 
the extent that compliance is rendered impossible 
by the conduct of the occupier. M e 

Non-compliance with a requisition under sec- 
tion 408 of the Calcutta Municipal Act imposes 
a liability on the owner. If the requisite improve- 
ments are cartied out by the General Committee 
under section 409 of the Act, the default on the 
part of the owner vauishes, but till the work is 
completed, tne default remains, entire or partial, 
and the liability of the owner to be prosecuted 
still continues in operation. 

It is not the practice of a Coutt of Equity to . 
interfere with the acts of Corporate bodies, unless 

0 
e 
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they ate manifestly abusing their powers: Ca 
CORPORATION OF CALCUTTA V. BIJOY Kumar ÁDDY 
27 C. W. N. 7873 50 C. 813) 38 C. L, J. 3603 (1924) 
A.X. R. (C) 334 529 


Calcutta Rent Act (III of 1920), ss. 2 (f) (ii), 15 
(8)—Policy of Act—" First-letting,”’ meaning of 
—Sub-leasc. : 

The Calcutta Rent Act was intended for the 
protection of tenants generally, and not merely 
of lessees to the exclusion of sub-lessees. 

The words “first let" in section 2 (f) (di) of the 
Calfütta Rent Act, cannot be construed to mean 
the first letting between the tenant and the sub- 
tenant. 

‘When an entire building is let out, a subse- 
quent sub-letting of a part of itis not the “first 
letting" of such part within the meaning of sec- 
tion 2.(f) (ii) of the Calcutta Rent Act. The 
first-letüng of the entire buildingis the first-letting 
contemplated by the section. C. Reserrov, JACOB, 
27 C. W. N. 569; (1923) A. I. R. (C.) 553 628 


©. P. Tenancy Act (XI of 1898), s. 60, whether vetvos- 

pective—Oecupancy tenant, tease granted by 

validity of. 

The heir of an occupancy tenant inherits the 
tenancy with the liabilities attached to it. Ifa 
valid lease has been created by the deceased occu- 
pancy tenant, hisheir can inherit the occupancy 
rights only subject to such lease. 

There is nothing in the language of section Go of 
the C, P. Tenancy Act which points to an intention 
on the part of the Legislature to interfere with 
fights validly created before the passing of the 
Act. N. LAHINIv. Bara, 18 N. L. R. 85; (1922) A, 
I. R. (N.) 227 "üg 


C; P. Tenancy Act (I 011920), s. 97, applicability of 
-Land andtrees belonging to different persons. 
The proniuition against the attachment of 

trees epart from the land on which they stard, 

contained in section 97 of the C. P. Tenancy Act, 
has no application where the trees and the land 
belong to uilferent persons. N. GULSHER KHAN 

A RAMSWARUP, 19 N, L. R. 150; (1924) A. I. R. 
e) 42 6% 

Cnamperious agreement. See CONTRAGT Ped 
1972, 8. 23 : 372 

e charge, property subject to, recovery of. See LIMI- 

N Act, 1908, Sch. I, Arts, I44,148 118 

Chota Na.pur Tenancy Act (VI of 1908) 
88. 2, 58—Legal representatiwe—Peysonal. decree. 

Where a person takes possession of the property 

of a deceased person, he can be made personally 

liable, as a legal representative, to the extent 
ef the property of the deceased which he has 
appropriated or disposed of or which may still 
be in his possession. O Mrmr Lar v. BABU LAI, 

(1922) À. I, R. (O.) 200 306 

8. 189— Civil. Procedure Code ( Act V. of 

1908), O. VII, v. xo— Jurisdiction of Civil and 
Revenue  Caurts— Ejectment. of tenant, suit for 
avhether cognizable by Civil Courts— Ejectment of 
trespasser, swit for—Defendant held to be tenant~~ 
Procedure— Return of plaint —Dismissal of suit, 
Under section I1390i the Chota Nagpur Tenancy 

Act asuit toeject atenant of agricultural land 

io ngt cognizable by a Civil Court, e 
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Where in a swt forejectment filed in a Civil 
Court, whichis based on the allegation that the 
defendants are trespassers, the Court finds that 
the defendants are not trespassers but non-occu- 
pancy vaiyals the proper procedure is not to re- 
turn the plaint for presentation to the proper. 
Court but to dismiss the suit altogether, as ihe 
allegation on which itis based has not been up- 
held, Pat. JAGESEWAR KUER v. TILAKDHARI 
SINGH, 2 Pat. 746, (1924) A. 1, R. (Pat) 267; 5 P. 
L. T. 422 587 


Civil Procedure Code (Act V of 1908), s. 2 (11) 
—Legal vepresentative, who is--Manager of 
shrine—Successor, whether legal | vepresentative— 
Decree against manager personally, whether can 
be executed against successor. 

The expression “legal re pr sentative,’ as de fired 
in section 2 (11) of the Civil Procedure Code, 
means a petson whoin law represents the cs- 
tate of a deceased person, aid includes any ptr- 
son, who intermeddles with the estate of the 
deceased and, where a partysues oris sucdina 
representative character, the person om whom the 
estate devolves on the dcath of the party co 
suing or sued. 


The interest of the manager of a shrine in the 
shrine and the property attached to it comes 
to an end on his death, and a person who is 
appointed to succeed him in the manage ent 
of the property cannot be said to be his legel 
representative. Therefore, a decree olteincd 
against the former in his personal capacity cen- 
not be executed against the latter. L. RAM SINGH 
v. WARYAM SINGH, 5 Le L. J. 4591 (1924) A. I. R. 
(L.) 251 585 


— 





s. 10, scope of—Dismissal of suit-—Swuit 
when premature. : 
Section 10 of the Civil Procedure Code does 

not bar a suit, norhas a Court any jurisdiction 
thereunder to dismiss a suit; the section merely 
enacts that the trial of one of two or more suits iu 
which the same issue is directly ami substantially 
involve, is not to be proceeded with until the 
cognate case pending in another Court is disposed 
of. 

Provided there is valid cause for it, a suit 
cannot be said to be pretn: ture under section 10, 
of the Qvi] Piogedure Code, Pat DULHIN Scra 
KUERe BIBI Are FATIMA 157 


aum Be 11— Bengal Tenancy Act (VIII of 
1885) s. 51—Rent-suits—Res judicata—Pre- 
sumption, e 
Whether the decision in a pevicus rent-srit 
operates as ves judicata in a subsequent tent-siit, 
must be determined with refercuce to the questicn 
whether the issue in the previous suit related 
to the amount of rent payable for a particular 
period or to the rent payable for the full tcm 
of the lease. In the iormer continger® y, ike 
decision is not res judicata, in the latter event 
it is, 
The decisionin a previous ren@euit fer a pir- 
ticuldt period of the lease may, huwever, be taken 
to gistermias the rent claimed in that sult, cnd 


* 
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to give rise to a presumption under section 5% 
of the Bengal Tenancy Act that the rent for the 
subsequent years remained the same. The 
effect, to be given to this presumption depends 
on the whole evidence. Pat Maxnoo LAr v. 
LALJI CHAUBE, (1922) A. I. R. (Pat) 213 804 
s. 11—Res judicata-——Declaration, suit for, 
dismissal of —Possession, suit for, om same 
grounds, whether barred, 

Plaintif brought a suit for a declaration that he 
Was occupancy tenant of a certain holding. The 
Court went into the merits of the case and dismiss- 
ed thesuit, Hethen brought a suit for possession 
of the holding against the same d-fendants and on 
the same all. gations which he had put forward in 
the declaratory suit, and contended that his pre- 
vious suit should have been dismissed on the 
ground that he was notin posseesiun of the hold- 
ing and that the Court had erred in deciding the 
sut on the merits and the matter was not, there- 
fore, ves judicata t 

Held, that the matters raised in the subsequent 
suit being the same as those raised in the former 
suit and having been decided in the former suit, 
they operated as res judicata. A Kasur Rate, 
KALI KUERI, (1923) A. I. R. (A.) 554 758 
s. LL—S wt? cognisable by Revenue Court 

—Deciston by Revenue Court—Swud in Civil 

Courvt—~Res judicata. 

Plaintiff sued in the Revenue Court fora dec- 
laration agaiust her landlord and certain other 
persons that she was the sole occupancy tenant 
of a certain holding. The suit was dismissed. 
She then brought a suit in the Civil Court for 
substantially the same relief: 

Held, that the suitin the Civil Court was barfed 
by the principles of res judicata. 

if after a decision by a Revenue Court of a 
suit, cogniZable by stich Court, the losing party 
Coines to the Civil Court for a rr li.f which Would 
have the effect of setting aside ‘he dı cree of the 
Revenue Court, the civil Suit would not be main- 
tainable and would stand baricd by the principles 
of res judicata A CHEĘTIO v. GANGA SAHAT, (192 3) 
A. I. R, (A) 527 698 
s. ll Expl. IV—Res judicata— Causes of 

action differeni— Amendment of plaint, refusal 

to allow, effect of. 

Plaintiff sued to recover his share in his 
father’s property under, a partition effected by 
the father in his lifetime amd under the father’s 
Will. At a late stage of the s#@it he applied {for 
leave to amend the plaint and claim partition 
in the alternative. Leave to amend was refused 
and the suit was dismissed on the ground that the 
partition effected by the father was unequal and 
unfair, Plainti€ subsequently sued for parti- 
tion of the proferty ; 

Held, that the plaintiff's claim to partition 
was not res judicata inasmuch as 

(a) the causes of action in the two suits were 
different and the plaintiff was not bound to claim 
partitipn in the alternative in-thc earlier suit; 

(b) the plaintiff's failure to claim partition in 
the earlier sui$ was dut to the action of the 


Court in refusing leave to the plaintiff to amcnd 
the plaint, 
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Where a certain claim is omitted from the plaint 
and the plaintiff realising his mistake before the 
record is closed asks for leave to amend; which is 
refused, though the omission of the claim from 
the plaint is due to the plaintiff, the rejection of 
the prayer for amendment is the direct cause oi 
the omission of the claim from the suit. B 
MAHADpEVAPPA 8, KASHIRAO, 25 Bom. L. R. 797; 
(1923) A, I.R. (BJ) 467 93 
— — $&. ll Expl IV—-Res Judicata—Pica not 

taken $n previous sii whether can ba Taken in sub- 

sequent suit. 

In a suit by a minor through his next frignd 
to set aside a sale of the minor’s property held 
in execution of a decree against the minor, the 
plea that the minor was not properly represented 
in the suit in which the decree was passed and that, 
therefore, the decree and the sale are null and 
void might and ought to be pnt forward as a 
ground of attack and if the plea is not taken, 
the decision in the suit would operate as res 
judicata in a subsequent suit by the minor to set 
aside the decree on the ground that the minor was 
not properly represented in the suit. M YEZZU 
MALAYYA V. TALLURI PUNNAMMA, 46 M. L. J. 291} 
I9 L. W. 410 628 


s. 11 Expl. VI, O. VIL r. 4— Representa- 
tive suli— Community of imereste-Frame of suit 
—Plaint—Hinda Law-—- Joint family—Property 
acquired by collateral succession, whether jotnt 
Jamiy Properiy—M anaget, whethorcan sve or be 
sted. 

In order to make Explanation VI to section itf 
ofthe Civil Procedure Code applicable to a case 
there ought to be acommunityof interest claimed 
on the strength of a common title and the claim 
must have been made in good faith for the enforce- 
ment or defence of that common right on bee 
half of all persons having such common inter: st, 
The commou interest may rest on the exist: nee 
of ajoint family, in which thatinterest is vested, 
or may teston a joint title otherwise obtained, 

Where a person who claims joint preperty sues 
in a representative capa:ity in assertion of a 
common titl he has to state under O. VII, 
x. 4 of the Civil Procedure Code that he has 
taken the neccessary steps to enable him to sue in 
that capacity. Where he sues to enforce his per- 
sonal right against persons onlysome of whom he 
impleads, knowing, that others are interesjedein ?” 
denying his title or are in possession, ‘withent 
stating the capacityin which the petsons who are 
actually impleaded, are sued, those who are not 
made parties are not bound by it unless the 
persons impleaded act in a representative capacity 
and prof. ss to defend a Common title in good faith 
on behalf of themsclves and their co-owners, 

Property inherited by right of collateral succes- 
sion cannot betreated as joint family property in 
respect of "which the manager as such can sue 
or be sued so as to bind the rest ofthe family. 
O HavcsrA Baxuse SINGH 9, Ray PBAKHSH SINGH, 
4 U. P. L. R. (O.) 47 1088 
ss. 16, M for d and d dee 
of joint family  properiy— J wrisdiction. of Court 
A ‘teal with property ottstde British India, 
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in a suit for accounts of dealings with and a 
pn .Of joint family property filed in a 


ritish Court, the Court has jurisdiction to deal 
with immoveable property situate in a Native 


State. L RAM Kisuanyv. RAUSHAN, (1923) A.I 
R. (I4) 551 532 





88. 16 (4), 20, 21, O; XXI, r.:8— Bengal 
Tenancy Act (VIII of 1885), s. 144-—Rent 
Suil—Catuss of actton—-Place of suing— Execution 
of decree—Sale of immoveable property outside 
jurisdiction, validity of— Jurisdiction, want of, 
effek of. 


Section 144 of the Bengal Tenancy Act merely 
lays down where the cause of action in suits be- 
tween landlord and tenant shall, ior the purposes 
of the Code of Civil Procedure, be deemed 1o have 
arisen; it does not say in which Court ihe suit 
is to be instituted, To ascertain this recourse 
must be had to the provisions of section 20 of 
the Code, ; 

Where the landlord only wants a money-decree 
the suit may be instituted in the Court within 
the local limits of whose jurisdiction the tenent 
resides; where, however, the landlord seeks 
a decree for rent or ejectment, the suit must be 
treated as one fot recovery of immoveable property 
within the meaning of section 16 (4) of the Civil 
Procedure Code and must be instituted in the 
Court within the local limits of whose jurisdicticn 
the property is situate. 

The only case in which a Court is entitled to 
sellimmoveable property beyond the local limite 
of its jurisdiction is that provided in O. XXI, 
x, 3 of the Civil Procedure Code, A sale of such 
property in any other case is without jurisdiction 
and. a nullity. If a Court hes no jurisdiction 
over the subject-matter, its judgments and orders 
are mere nullities, and may not only be set aside 
at any time by the Court in which they are ren- 
dered, lant be declared void by every Coutt 
ju which they are presented. If a Court has 
no jutisdiction, its judgment is not merely void- 
able but void and it is wholly unimportant 
how precise, certain and technically correct 
its proceedings and decisions may have becn; 
if it has no power to hear and determine the cause, 
_ its authority is wholly usurped and its judg- 
ments and orders are the exercise of arbitrary 

poweeennder the forms, but without the sanction, 
of the lawe These principles apply, not only 
to original Courts but also to Courts of Appeal. 
Accordingly where an Appellate Court dces not 
possess jurisdiction to review the action cf 
the Court below, jurisdiction cannot be conferred 
upgn it by consent of the parties, and any waiver 
on their part cannot make up for the lack or defect 
of jutisdiction. 

The provision contained in section ax of the 
Civil Procedure Code is an exception to the well 
established rule that where the Court has no 
inherent jurisdigtion over the subject-matter 
of suit, its decree is a nullity, even though the 
parties may have consented to the jurisdiction 
or the "d asi ar uei P interpreted as to 

ave a wider application than what is justi 
by ite ums 7. isis 
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Section ar of the Civil Proceduie Code does 
not bar a defendant from questioning the validity 
of an execution sale held without jurisdiction 
which is the root of the plaintiff's title. € 
KUNJA MOHAN CHAKRAyARTY VV," MANINDRA 
CHANDRA Roy, 27 C.W. N. 542; (1923) A. I. R. 
(C.) 619 253 


—— 88. 20, 115—Place of suing— Jurisdiction, 
order deciding Reylsion— Interference by High 
Court. 


No hard and fastrule can be laid down as to 
whether a revision is competent against an 
erroneous order deciding that a-Court hapjuricdic- 
tion to try a suit, and each case must be decided 
on its own merits. Ordinarily, however, inter- 
ferencein revision 18 inadvisable in euch cases 
and should only be exercised in exceptional cares 
to remedy an injustice. 

Jagan Nath-Dewan Chand v. Jagan Nath-M eii 
Chand, 71 Ind. Cas. 38, relied on. 

Wherea defendantis by law entitled to have 
the case tried in his own Province it is a grave 
injustice to him to insist on its trial in another 
Province which will put him to very great expense, 
merely becance the Trial Court has erroneously 
held that it has jurisdiction to try the case. 
L Sira RAM-RAM DHAN 9. BENARSr DAS-PURAN 
CHAND, (1923) A. I. R. (L.) 565 764 


gg. 29, 99— Transfer of suli—" Subordi- 
naie,” meaning of— Original Side, whether suba 
ordinate to Appellate Side. 


Section 22 of the Civil Procedure Code deals 
with all Courts in whichsuits may be instituted 
including the Original Side of a High Court. 

The word “subordinate” in section 23 (3) of 
the Civil Procedure Ccde refers merely to sub- 
ordination in the sense that appeals lie from 
one Coutt to the other, although the Court may 
not be a subordinate Court for administrative 
purposes. 

It is difücult to hold that a Court whose 
decrees and orders are liable to be reversed on 
appeal is not subordinate to the gourt which 
has the jurisdiction to reverseits decisicns; 

For administrative purposes the Original Side 
of a High Court is not subordinate to tke 
Appellate Side but for the purposes of appeals 
it is subordinate, using that expression in its 
ordinary sense ang without any reference to 
its technical subordination = the sense of its 
being a Court of a lower grade. — : 

The Appellate Side of a High Court has, 
therefore, power to order the transfer of a case 
pending on tbe Original Side. L B RAMANATHAN 
CHETTY 9, RAMANATHAN €uErtv, 1 1L. B. R. 4461 
(1923) A. I. R. (R.) £3 . 408 


Áo S, 9A-—— Transfer of swii— A bbrehension of 








daly dae with an application for the transfer e 
of a suit it is the apprehension on the part of the 
applicant that he will not get a fair.and impartial 
trial of the suit in the Court in whicheit is pending 
that should receive consideration, byt the appre- 
hension guust be such asareasonable man might 

e * ó 
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reasonably be expected to entertain. L AwAn 
_Syano. AvsHAN BEGUy, (1923) A. I. R. (I..) 564 


8. 47— Execution by legal representative o 
decree-holder— Plea of estoppel personal againsi 
legal representative, ; 

Section 47 of the Civil Precedure Code'is wide 
enough to permit any valid objection to be taken 
by the judzment-debtor to tne execution of a 
decree by the decree-holder or bis legal repre- 
sentative. 

On an application by the legal represeutative 
of a deceased decteeeholder, to execute. a dectce 
obtained by the deceased, it is open to tht 
judgment-debtot to raise any defence such as 
that of estoppel which is personal to the legal 
representative, slace the latter combines in his 
person as such not only those rights to which 
he has succeeded on account of ihe death but 
also those objections to which he has rendered 
h inself liable ig consequence of his separate agree- 
meat if any with the’ judementdebtor. MW 

ARUMACHRLA GOUNDAN V. SWAMINATHA ATVAR, 
` 19 I. W.27 (1924) M.W. N. 1441 46 M L. J. d 


8, 47, scopa and object of—-Dispuse be- 
tween different pariias— Mortgage | decree— Order 
settling in what order different properties areto be 
sold— Appeal, whether Hes, 

Section 47 of the Civil Pracedure Code should 
be read as relating to all questions arising between 
any of the parties to the suit and not merely 
between parties who are opposed to each other 
in the suit. The object of the sectionis the cheap 
and speedy settlement of all disputes at the stage 
of execution: 

Raynor v. Mussoorie Bank, Limited, 7 Ai 
681 at p. 686; A. ;W. N. (1885) 2041 4 Ind. Dec. 
(N. 8.) 880; Yagnasami | Ayyar v. Chidambaranatha 
M udaliar, 61 Ind. Cas 961313 I,. W. 15 and Bhag- 
wats v. Banwari Lal, 13 Ind. Cas 416; 31 A. 82 at 
p. 98; 5 M. L. T. 1851 6 A, I4. T. 71, distinguished. 

Prosunno Kumar Sanyal v. Kali Das Sanyal 
19 C. 683; 1x9 I. A. 166; 6 Sar. P. C. J. 209: 9 Ind. 
Dec. (N. S.P 898, followed. 

An order passed in the course of execution pro- 
ceedings for the settlement of the terms of a sale 
proclamation under a mortgage dectee by which 
the mortgaged items , in the possession of different 
patties are directed tq be sold in a particular 
order is not merely administrative but 18 one re~ 
lating to execution of satisfaction of the decree 
and is, therefore, ,appealable. MWM Tnoppay 
VEDAVIASA ÁIVAR y. THe MADURA HINDU SABHA 
NIDHI Co. LTp., 18 L.W. 311; (1923) M. W. N, 
682; 45 M. L. J. 4781 (5924) A. I. R. (M.1 365 148 


3.47, O. XXI, rr. 58, 68 —Decree for pos- 
session, failure to execute, effect of— Admission of 
decree-holder's title by judgment-debtor—Suit, fresh, 
whether barred— Adverse possession, 

. Plaint ff obtained a decree for possession of a 

house against the defendant but failed to execute 

it as the latter admitted his title and paid 
the costs df the suit, Subsequently the defendant 
asserted an adverse title to the house and plaintiff 
again brought a suit for possession ofethe house: 








La 
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Held, (1) thatin view of the admission by 
the defendant of plaintiff's title subsequent to 
the decree in the previous suit the present suit was 
not batred by the provision contained in section 
47 ot the Civil Procedure Code; s 

(2) that defendant's possession after ihe ad- 
mission made by him was not adverse to the 
plaintiff. A Junio MisiR v. GODAWARI Dory, 20 
A.L.J. Oro: (1 rm R. (A.) 411 107 

s. 47, 0. , T. 80. See Limrration Acr, 
1908, ScR. I, Anrs. 166, 181 631 
s. 47, 0. XXI, r. 90—Execution of decree 
— Sale, application toset aside. See Liason 
Acy, 1908, 5, ro, Scn. I, ARrS. 166, 181 057 


s. 47,0. XXI, r. 90— Limitation Ad 
(IX of 1908), Sch. I, Art, 166— Execution of 
decree—Sale, application to sei aside, on ground of 
absence of altachmeni— Appeal, second, whether 
hes—Limitation—Sale, whether nullity, 

Where a judgment-debtor seeks to set aside 
an execution sale on the ground that there wag 
no valid attachment of the property, the appli- 
cation falls under section 47 and not under 
O. XXI, r. 90, 0f the Civil Procedure Code and 
there is a rightofsecond appeal in the case. 

Sheodhyan v. Bholanath, 21 A. 311; A.W.N. (1899) 
84; 9 Ind. Dec. (N. 8.) 907, dissented from. 

Rasaraj Kunai v. Prasanna Kumar Roy, 15 
Ind. Cas. 506; 40 C. 45, relied on. 

Art. r66 of Schedule I to the Limitation 
Act applies to every application filed under the 
Qode of Civil Procedure’ to set aside a sale 
made in execution of a decree, irrespective of the 
specific section or Order and rule of that Code 
applicable to such application. 

Salish Chandra Kanungoe v. Nishi Chandra 
Dutta, 54 Iud. Cas. 431; 46 C. 975, relied on. 

An execution sale held without a previous 











‘attachment is not a nullity. R. MA Pwa v, 


MUHAMMED ‘TAMBI, IR. 5331 (1924) A. I. R. (R.) 
124 988 


———— — 8. GA Execution. of decvee— Attachment 
—~ Alienation during attachment, validity of. 
Section 64 of the Civil Procedure Code com- 

templates a claim which remains enforceable 

and not one which might have been enforceable 
under an attachment which has since come to 
an end, | 

An alienation by the judgment-debter dufing 
the pendency of an attachmentewhich subse. 
quently comes to an end, cannot be avoided by 

a person whose claim arose under a Subsequent 

attachment, Pat. BHAGWAN Lar v. RAJENDRA 

TnASAD, 4 P. L. T. 4094 (1923) A.I. R, (Pat) 

e 1 


564 
8. 92-—Trusts, public and private, dis- 
tinction beiween—Dedication, proof of — Test. 

In private trusts the beneficial interest is vested 
absolutely in one ot more individuals who are 
or within a given time may be, definitely ascer- 
tained. On the other hand, a public trust hus for 
its object the members of an uncertain and 
fluctuating body, and the trust itself is of a per- 
manent and indefin te character and is not con- 
fined within the limitation prescribed to a settle- 
ment upon a private trust. Aman can create 





+ 
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a private trust by building a temple and an idol 
and endowing it with funds orincome for strictly 
private purposes, not merely retaining the manage- 
ment and control in the hands of himself and his 
family buf restricting the enjoyment to himself 
and his family or othet individuals, and he may 
out of the warmth of his heart allow other per- 
sons outside the original beneficiaries to enjoy 
fram time to time the advantages thereby created, 
On the other hand, a private individual may con- 
struct out of his private purse a private temple 
and idolretaining the control and management 
inhisown bands and in that of his family or some 
other selected individuals and yet so conduct 
himself as to provide conclusive evidence of dedi- 
cation by implication and by conduct. Once 
he has shown his intention to dedicate, the matter 
passes out of his hands and the beneficiaries to 
whom the use is dedicated have a right in 
such use. Where there is no express deed 
of dedication or document creating the trust, the 
Court has to depend almost entirely upon the 
history of the place and the user by people gener- 
ally from time to time to decide whether i is 
a private or was intended to be a public trust. 

èin construing a dedication there is a broad 
difference between conduct which shows that 
the owner ol the property is giving express 
permission from time to time to particular in- 
dividuals and conduct which shows that he ine 
tends certain members of a class whom he de- 

sires to benefit to act indiscriminately without 
^ permission, that is to say, as of right, A useful 
test fora Judge to apply to see whether the evi- 
dence satisfies the conditions of the private 
trust,is to ask himself whether any of the acts 
testified to by the witnesses could have been pre- 
vented or penalised by proceedings for trespass. 
. A. RAM DAs v. BASANTY, 20 A. I. J. 789; (1922) A. 
I. R. (A) 519 97 
mennee 8. 98-—Letlers Patent (Ran), cl. 34, ap- 

phcability of —Appeal—Difference of opinion— 

Procedure. . 

Clause 34 of the Letters Patent (Ran.) does 
not in all cases override the provisions of section 
98 of the Code of Civil Procedure and where 
that section can properly apply it may be resort- 
ed to in spite of the provisions of clause 34. 

Clause 34 of the Letters Patent (Ran.) 
applies only éo those cases In which the appeals 
come betore the Court by virtue of a right of 
appeal given by the Letters Patent. Where an 
appeal lies under the ordinary law of land; the 
Letters Patent will not override the provisions of 
the Civil Procedure Code applicable to “the 
appeal. eR. Tin Tis NyO v, MAUNG Ba SAING, I 
E. 584; (1924) A. I. R. (Ra) 148 3885 


s. 99— Issues, failure to frame— Ivregula- 





ril ` : 
ae no issues are framed, but all the points 


arisingin the case ate dealt with in the judgment 
and there has been ne prejudice to the parties, 
the irregularity, if any, is covered by section 99 of 
thé Civil Procedure Code. 6. TIN KARI BOSE y. 
NoGENDRA PROSAD BASU, 27C. W.N. 716) 50 C. 
807; (1923) A. I. R. (C.) 699 10 
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s. 99, O. IIX, rr. 1, 8, O. IV, r. 1— 
Plaintiff, adult, treated as minor— Plaint present- 
ed by next friend — Irregularity, whether curable— 
Jurisdiction of Court to entertain. plaint. 

A Court has no jurisdictien to entertain a suit 
except upon a plaint properly presented. 

Where the plaintiff in a suit is a major, but 
he is treated as a minor in the plaint and the 
plaintis presented on his behalf by a next friend 
the presentation of the plaint is not valid ard 
the Court has no jurisdiction to entertain the 
suit. The defectis not one which is curable under 
section 99 of the Civil Procedure Code. A RUHUJ, 

AMIN v SHANKAR Lan, (1924) A. 1. R. (A) 54; 45 

A 701$ 21 A. L. J. 626 30 


s. 109 — Application for leave io appeal to 

His Majesty in Council— Revietu of judgment— 

judgment on voyicw sel aside— Original judgment 

restored — Application for leave, whether can be 
continued. 

An application for leave to appeal to the Privy 
Councilagainst a judgment of the High Court was 
presented within time. On the same date an 
application for review of judgment was filed. The 
latter application was accepted and an order was 
passed on the former application that as the 
application for revic w had been accepted there was 
no necessity to go on with the application. 
Eventually the judgment pa:sed on review was 
set aside by the Privy Councilon the ground that 
it was passed without jurisdiction, and the pre- 
vious judgmcpt was restored. It was then sought 
to obtain acertificate on the basis of the application 
for leave to appeal to His Majesty in Council ; 

Held, that the order pass d on the aj plication did 
not amountto a dismissal and that the application 
had remained suspended, and that the origiral 
judgment having been restored the application 
could be proceeded with. L NgXI v. CHAJJU RAM, 
4 L. 445; (1924) A. I. R. (L.) 225 869 

s. 110— Appeal to His Majesty in Coun- 
cil—'"' Decision," meaning of. — 

The term “decision” in Section rro of the. 
Civil Procedure Code means, the decision of 


[m 





. the suit by the Court, and it is not neeessary 


that the Appellate Court should also affirm 
the grounds of fact upon which the judgment 
under appeal was based. 

Where, tnerefore, the District Court decides 
that plaintifis are entitled (to "a half share in 
the properties of a cestain business and the 
decision of the High Court is tbe same, that 
amounts to afürmation of, the decision of 
the District Court and for the purposes of a 
certificate forleave to appeal to His Majesty 
in Council it is immaterial, tbat the High 
Court comes to a different conclusion gn the 
question of fact as to what the business was. R. 
S. N. SEN v. ABDUL Aziz TAR MUHAMMAD, I1 L, ' 
B. R. 410; (1923) A. ILL R. (R-) 55... 400 
— ———— & 110 (8)— Appeal to Privy Counci— 

Discretion, exercise of, by High Court—Substan- 

tial question of law. : 

Thee que cie the ext 1cise ot its discretion 
by the High Court dues not involve a substantial 
question of law within the meaning of section 110 
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(3) of the Civil Procedure Code, so as to justify 
a Certificate that the case is a fit one for appeal 
to the Privy Council B. GÓVINDLAL BANSILAL 
v. BANSILAL MOTILAL, 24 Bon. L. R. 196; (1922) A, 
I. R. (B) 11 941 
s. 115 — Interlocutory order — Revision. 
Tae language of section 115 of the Civi] Pro- 
cedure Code is wide enough to include an inter- 
locutery order. The High Court will not, how- 
ever, interfere with an interlocutory order in 
revision, save in cases wherein a dcfeat of the 
law and a gtave wrong are manifest, and are 
irremediable by the regular procedure. B SECRE- 
TARY OF STATE FOR INDIA v. NARSIBI'AI DADABHAI, 
25 Bom. Ip R. 992; (1924) A.I. R. (B.) 65; 48 Page 


s. 116 — Revision, application foy— Inordi- 
nate delay. 

An application for revision made more than a 
year aft-rthe order complained of was passed, 
cannot be entertained unless some good reason can 
be shown for the delay. O- BINDA PRASAD v. 
BANARSI DAS, 10 O. I. J. 205; 90. & A. L. R. 8471 
(1923) A. I. R. (O.) 272 115 


S. 115— Reviston-—Cause of action, decree 
passed without — Illegal exercise of jurisdiction. 
Ifa Court passes a decree in a case in which 

there is no cause of action, it acts in 

the exercise of its jurisdiction illegally and in- 
terference in revision is justified. 

A. promised to pay Rs. 300 in consideration of 
being a partner in alease of land unauthorised 
by law and executed a  pro-note in favour 
of a creditor of the lessor. ‘The lease having fal- 
len through, the creditor sued A. for recovery 
of the amount due under the note; 

Held, that the note was invalid under law and no 
cause of action could be based thereupon. N 
KASHIRAM 9, BARKYA,7 N.Y J. 13 46 


— s. 119, O. IX, r. 9—Dismissal of suit for 
default —Restoration, application for, dismissal 
of — Revision. 

Wuere a Court refuses to restore a suit dismiss- 
ed fur iefault, holding that no sufficient cause 
has been established for the absence of the 
plaintiff on the date of hearing, the order 
is not open to revision, as the Court cannot be 
said to have acted illegally or with material 
irregularity. L. PARIDA 9. KHAIRA, 3 Ie 79; (1922) 
A.I. R. (L.) 290 E 396 
S. 181—Compromise—Consent-decrce— 

Court induced tp sign by fraitd— Inherent power 

to set aside decree. 

Where a Court is induced to sign a compromise 
decree on the fraudulent representation of one 
of the parties, that all the parties have consented 
to it, it has inherent power to set aside the derree 

on being apprised of the true facts, Pat SADHO 
SARAN RAI9. ANANT RAI, (1923) Pat. 197; (1923) 

A.I. R (Pat.) 433; 2 Pat. 731 14 

s. 181— Execution of decree—Sale, injunc- 
iion sigying— Sale held in contravention of injunc- 
tion, evadidity ff — Abuse of process of | Court.— 
Inhereni power of Court to set aside sale. 
Durüfg the progress of a Court sale, the sons 

of the judgment-debtor fled a suft for partition 

. Ed + 
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of the property in the same Court and obtained 
an interim injunction staying the sale. Sub- 
sequently on the same day the judgment-dettor 
applied to the Court for adjournment of the sale 
which was refused; and the sale was directed 
to be proceeded with notwithstanding the pijer 
otder of the Court staying the sale. The sale 
was held and confirmed. On an application 
by the judgment-debtor to set aside the sale: 

Held, that though the act of the Court 
in conducting the sale in disregard of its own 
pror injunction was not in coptravention 
of any definite provision of law, the procedure 
must be held to have resulted in an abuse cf 
the process of the Court and the sale must be cet 
aside in exercise of the inherent powers of the 
Court under section 151 of the Civil Procedure 
Code. 

A legal act done in breach of an injunction 
will not ordinarily be invalidated on that account 
and the only consequence of contempt of an 
injunctionis the penalty which the Court is come 
petent to impose. Itis, however, different where 
the proceedings are prosecuted in the Court which 
issued the injunction and the result is to actuz y 
deprive its own injunction of effect, M. REPAKA 
MAMILLAYVA V. ADDEPALLI VENKATARAINAM, 45 
M. L.J. 312i (1923) M. W. N. 672; (1924) A. I. R. 
(M,) 100 19 





8. lól— Inherent power of Court, extent 
ej— Order. directing defendant to pay to plaintiff 
portion of amount in dispute, legality of. 
Section 151 of the Civil Procedure Code saves 

the Court’s inherent power to make such orders 

as may be nec: ssary for the ends of justice or to 
prevent abuse of the process of the Court, but 
there is no rule of law orequity which requires, in 
the interests of justice, that a plaintiff suing to 
enforce a contract for the payment cf money, 

where the claim is disputed, should be awarded a 

portion .f ih amount claimed before hi: tight has 

been establishea by the suite brought for that 
urpose, A Court has, therefore, no jurisdiction 
o make such att order in the exercise of its [owe rs 
under : ection 151 of the Code. Pat Gopat SARAN 

NARAYAN SINGH v, SrtA DEBI, (1923) Pat. 290 

(1924) A. I. R. (Pat) 69; 2 P.L. R 159 718 

—— — g. 189,0 VI, r.17— Appeal Amendment 
of grounds of appeal — Appellate Gowri, Power of, 
to direct. amendment, é 
The Civil Procedure Code gives the Court full 

discretion to allow an amendment of pleadings 

at any stage, and where the grounds of an appeal 
atf not sufficiently clear, the Appellate Court can 
direct the appellant to amend them. L RAM PIARI 

v. SULTAN BAKHSH, 3 L. 382] (1923) A.I. R. (La) 

115 207 


— (J, I, T. 8— Bengal Tenancy Act (VIII of 
1885), s. 148— Joinder of iH Aa ie 
and receh ed to plaintiff's use. 

A claim for money had and received to the 
plaintifi’s use may be joined toa claim for rent 
and may properly be tried under section 148 
of the Bengal Tenancy Act. O Tin KARI BOSE 
v. NOGENDRA PROSAD BASU, 27 C. W, N. 716; 5o 
C. 807; (1923) AXI. R. (C.) 699 H 


*. 
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0. I, rr. 3,5—Sutt for recovery of single 
plot of land—Several defendants claiming 
different portiens—Misjoinder of parttes and 
causes of action. 

A plaintiff can bring one suit fer recovery of 
posses ion of a single plot of land against several 
defendants setting up titles to different portions 
of the same. Such a suit is not bad for mise 
Joinder of defendants or causes of action. N 
LAXMINARAVAN v. RAMRATAN, 19 N.L. R. 178; 
(1924) A. I, R. (N.) 55 761 


— v 0. IL r. 2, scope of—Different causes of 
acttow—Separate suits. 

Order II, r.2, Civil Procedure Code, requires that 
every suit shall include the whole of the claim 
atising from the one and the same cause of action 
and not thatevery suitshall include every claim 
and every cause of action which the plaintiff 
may have against the defendant. Consequently 
if the cause of action in the subsequent suit 
is different from that in the first suit the 
subsequent suitis not barred. Pat BnHAGJoGNI 
v. SAKHI MAHTON, (1923) Pat. 234; (1923) A. I. R. 
(P) 575 500 


— O. II, 2. 9—Swui? for possssston—-Morigage 
money, right to fecover— Abandonment of claim 
—-Subseguent suit, whether barred... 

Where a mortgagee is refused possession of 
the mortgaged property he can sue for ngaba 
or under section 68 (¢) of the Transfer of Property 
Act, he can sue for the mortgage-money. If 
he sues for possession without suing for the mort- 
gage-money a Claim in respect of the latter will 
become barred by virtue of the provision con- 
tainedin O. II, r. 8 of the Civil Procedure Code. 
O UpAIRAJ Sinca 9», Raw UpiT TEWARI, 10 O. 
— C), TIL, rf. J, 2. See CIVIL PROCHDURE 

CoD, S. 99 80 


“O.IV, 1. 1. See CIVI, PROCEDURE CODE, 
1998, S$. 99 * 90 


O. VL r.17. Se ‘Cron, PROCEDURE 
CoD, 1908, O. XXII, R. 4 999 


mec ne (D. VI, é 17 of plaint, 
when to be allowed. | 

eNo hard and fast rule can be laid down that 
an amendment of a plaint must, as a general rule, 
be allowed wherever a refusal to amend would be 
likely to result in hardship to the plaintiff. The 
test to be a paa is whether the amendment 
would or Would not occasion injury to the gpposite 
party such as cannot be recouped by costs, and 
leave to amend should generally be refused if it 


would mm 

(The mere fact that the Suit is on behalf of 
a religious institution is no ground for departing 
fiom the general rule. L SHAMS-UD-DIN y, DEVI 
Das, (1929) A. I. R. (L.) 505 471 
O. VL r..17— Appeal, second— Amend- 

ment of plaint, whether can be permitted. 

A plaintiff cannot, in second appeal, be allowed 
to amend his plaint by introducing an entirely 
new cause of action, L KIRPA y., CHINTI, (1923) 


A L By (Io) 339 














Amendment 








“INDIAN GASES, 
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— — — O. VI r. 17— Bombay High Court Rules, 
f. 266— Amendment of plaint, after docree—Pre« 
liminary decrte— Receiver, costs of. 

An amendment of pleadings can, as a general 
rule, be allowed only duting the actnal pendency 
of a suit, and notafter the decree has been actually 
drawn up and sealed. 

The Duke of Buceletuch, (1892) P. 201; 61 L. J, Pi 
57167 L. T. 739; 40 W. R. 455: 7 Asp. M. C. 294 
and Suhhdeo Prasad v. Lachman Singh, 24 A. 456} 
A. W. N. (1902) 114, distinguished. 

Where, however, a Receiver has been appoint- 
ed by the Court in a suit, the Court may, even 
thongh the suit be no longer pending, permit 
parties to intervene on a question as to the Re- 


ceiver’s costs. B KISBEN PRASAD & Co. LID. gu- 


FornnuMAL HIRALAL, 25 Bom. L. R. 888; 
I. R. (B.) 166 


— —— O0. VI, r. 17— Provincial Small Cause 
Courts Act (I X of 1887), s.25— Amendment of 
pleadings, refusal to allow Revision. 

An application for leave to amend a pleading 
is not a case, and no revision would, therefore, 
lie either under section 115 of the Civil Proce- 
dure Code or under section 25 of the Provincial 
Small Cause Courts Act, against an order refusing 
leave to amend. O Bapri PRASAD 9, MURLIDHAR, 
90. & A. L. R. 846 558 
—— O. VIL r 2, applicability of—Pariition 

suii—Moesne profits whether can be claódmed— 

Plaini—M esse profits, amount of, whether must 

be stated. 

The rule laid down in O. VII, rt. 2 of the 
Civil Procedure Code which requires a plaintiff 
to state in the plaint the approximate amount 
of mesne profits claimed does not apply to a case 
where mesne profits are claimed only from the 
date of the institution of the suit. 

Where a plaintiff in a suit for partition is rot 
in possession of any of the joint family property, 
he can claim mesne profits from the date of the 
suit. R Mauxe Lu GAIR v. MAUNG LU Po, 4 U, 
B. R, (1922) 140; (1923) A, I.R (R-) x10 58 
ae waman O, VIL r. V. See SPECIFIC RETIEF ACT, 

1877, 58. 12, 22 279 
——- O0. VIL P 


NANCY ACT, 1908, S. 2139 . 
a — Q. VII, r. 10—Order directing return of 


laint, when to be madè See COURT FEES 
bcn D S. 7 (v), (a), (d) 791 
Ô. VIL, rr. 14,18, 0O. XIN, r. 1—Docu- 

ments which must be prodyced at first hearing— 

Documents produced in answerto case set up by 

defendant, admissibiliig of. 

Documents which must be produced by a plaint- 
iff at the first hearing under O. XIII, T. 1, of the 
Civil Procedure Code, are all documents in the 
possession and power of the plaintiff on which’ he 
intends to rely and which have not already been 
held in Court and all documents which the Court 
has ordered to be produced. The documents upon 
which he intends to rely must refer back te O, 
VIL r, 14 (2) of the Code «which reters to the 
PUR where the plaintiff relies upon Other docu- 
ments thap those mentioned in the fiet clause ag 


(1924) A. 
171 


10. See CHOTA NAGPUR 








587 . 
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evidence insupport ofhis claim. Those documents 
which are already put in the list must be produced 
at the first hearing if they have not already been 
filed in Court and in addition all documents must 
also be produced which the Court has ordered the 
parties to produce at that time. 

Documents produced by the plaintiff in answer 
toa case set up bythe defendant fall, however, 
within clause (2) of r, 18 of O, VII of the Code, and 
need not have been entered in the list attached 
to the plaint, nor is if necessary to obtain leave of 
the Court in order that they might be received in 
evidence. Pat MANBODH MISSIR v. BRAIRO MISSIR, 
(1922) Pat. 300; 4 U.P.L.R. (Pat) 97; (1922) 
å. I. R., (Pat) 569; 4 P. I4 T. 322 848 


————— 0, VIII, 1.5. See Lamrparton Act, 1908, 





—— 


Q. VIII, 1. à— Admission by one of several 
defendants, effect of — Plaintiff, failure of, to prove 
issue against other defendants— Procedure. 

Order VIII, r, 5, of the Code of Civil Procedure, 
which regards allegations of fact in the plaint, 
if not denied specifically ar by necessary implica- 
tion, or stated to be not admitted, as taken to 
be admitted, gives a discretion to the Court to 
require any facts so admitted to be proved other- 
wise than by such admission. 

A Court cannot in the same suit record One 
finding in favour of the plaintiff based on the 
admission of one of the defendants to the suit, 
and another findingon the same issue against 
him based on the evidence. 

Janki Das v. Ahmad Husain Khan, 
159; A. W. N. (1902) 218, followed. 

Plaintiff sued several defendants for the re- 
covery of certain properties basing his title on 
a certain adoption. One of the defendants ad- 
mitted the factum of the adoption but denied 
its. validity and the rest denied the facium also. 
The Court held that the defendant had failed 
to prove the factum of the adoption: ` 

Held, that on this finding the plaintiffs suit 
must fail i» toto and he could not succeed as 
against theedefendant who had admitted the 
factum of the adoption., A KUNDAN LAL v. 
MAKUNDI KUNWAR, 45 A. 571; (1924) A. LR, (A) 
150 609 
—— — — 0. VIII, r. 6—Set-off and counter claim; 

See VENDOR AND PURCHASER 943 


O.IX, r. 9—4bplication for foreclosure 
decree, nature of—Dismissal in default-— Restora- 
tion — Revision, whethér competent. 

An appl cation for a final decree for foreclosure 
is not a proceeding in execution, 

Where an application for a final decree for fore- 
closure was dismissed in defanlt and then restoreg 
by the Trial Court: 

Held, that the Court had jurisdiction to restore 
the applicat on and the High Court will not inter- 


25 A. 


* fere with the order of restoration in revision. O 


BABU Raw v, RAM DULARI DEBI, 
(1924) A. I. R. (O.) ,30 1 

1X, r. $—Dismissal of suit for default 
—Piainiiji appearanceof, immediately afterwards 
— Restoration, application for—Proced re, 


26 O.C. 1944 





* 
e a 
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Where a suit is called and dismissed in default 
in the plaintiff'SE absence and the latter appears 
shortly after and applies for restoration of the 
suit, the suit ought to be restored and the de- 
fendant compensated by an order for costs. B 
IRAPPA v. NINGAPPA, (1923) A, I. R. (B.) 480 901 
0. IX, r. 18—Defendant's Counsel ex 

pressing inability to proceed with case—-Decree fov 

plaintif f —Ex parte decree. f 

The Pleader for the defendant in a sujt stated 
on the date of hearing that his client and 
witnesses had notturned up and that he was 
unable to proceed with the case. The" Court 
thereupon proceeded to decide the suit on the 
merits and passed a decree, The defendant 





. Sought to set aside the decree under O, IX, T. 13, 


of the Civil Procedure Code: 

Held, that by saying that he could not proceed 
with the case 1t could not be said that the 
Pleader had withdrawn himself and the decree 
passe d, therefote, could not be regarded, and 
set aside, as an ex parie decree. A SARJU 
PRASAD v. GAJADHAR Lar, (1922) A. I. R. fA.) 
497 537 


— 0.14, r, 18—Hx patte decree, application 
to set aside- Adjournment of swit— Notice to 
parties—Court, duty of. 

When a Court finds it necessary to adjourn 
a pending suit, itis part of the duty of the Court 
to see that the date fixed for the adjourned 
heating is communicated to the parties concerned, 
or to their legal representatives, or, at any rate, 
to such of them as are present or represented in 
Court when the adjournment takes place. 

A suit for partition was compromised and 
a preliminary decree was passed in accordance 
with the compromise. A Commissioner was also 
appointed to make a report as to the actual 
d vision of the property. On the date fixed for 
the consideration of the Commissiones’s report 
one of the defendants, who had no notice of 
the date, was absent and an ex perie decree was 
passed against him ; 

Held, (1) that in the absence of notice of the 
date of heating to the. defendant an ex parte 
decree should not have been passed against 
him; 
(2) that the absence of notice was a sufficient 
cause for setting aside the ex paris decree. TA 
DURGA Prasan v. Her Ram, 20 A: L.J. gray 
(1923) A. I. R. (A) 79 91 
— — — Q. XI, 1. 21, scope of— Applicability of 

rule to orders for Production—Production, order 

for, Bhether implies discovery or inspection, 

Under the Code of Civil Procedure an order,for 
production of documents is quite different from an 
order for discovery or an order for inspection and 
cannot be said to imply either, 

Order XI, 1. 21 of the Code of Civil Proce. 
dure does not-apply to cases of non-compliance 
with an order for production and refers only to 
orders for interrogatories, discovery or inspection. 

Ram Nath v. Parabhu Dyal, 65 Ind, Cas. 661, dis- 
sented from. 

Lyalpur Sugar Mills & Co. v, Ram Chandra 
Gur Sahat Cotion Mills & Co., 67 Ind, Cas, 73! 
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44 A. 565320 A. I, J. 422) (1922) A. I. R. (A.) 235, 
followed. 

There are several ways of making a party produce 
a document shown to be in his possession and for 
which, privilege is not established; and the pre- 
' sumption that arises against a party who is called 
upon and does not produce a document in bis 
‘possession or power isin itself of serious con- 
sequence to him. M SrifHAMALLI SUBBAYYER p. 
RAMANATHAN CREr[rIAnB, Igo I. W.355 46 M, L. J: 
350; (1924) M. W. N. 340 766 
O. XII, r. 6— Usurious Loans Act (IX 

of 1918), applicability of— Admission by defend- 

ant—Court, power of, to reduce interest. 

The rule laid down in O, XII, r. 6 of the 
Civil Procedure Code is merely permissive, and the 
judgment which the Court may pass under that 
rule is such as the Court may think just. 

The terms of the Usurions Loans Act are very 
wide and apply to all suits whether heard 
ex parte or otherwise. 

A Court can apply the provisions of the Usurious 
Laons Act for the benefit of a defendant who has 
confessed judgment, RS. P. R. M. FIRM v; 
MAUNG Po KvA, I R. g80; (1924) A. I. R. (R.) dd 








QO. XII r. i. See Civil, PROCEDURE 
CODE, 1908, O. VIT, rz, 14, 18 848 


-— = D, XVIII, r. 2— Arguments, oral, not ad» 
dressed—Written arguments put n— Judgment, 
validity of. : 
In O. XVIII, r. 2 of the Civil Procedure 

Code an option is given to the parties to argue 

their case when the evidence is concluded and 

it is forthem to decide whether they will avail 
themselves of this privilege. 

. On the date fixed for arguments in a case 

Counsel for the parties expressed their inability 

to argue«he case and were given an opportunit 

to ‘put in written arguments, which they did. 

Before writing judgment, however, the Sub. 

Judge was tragsferred, Counselhad opportunity ' 

to argue the case before his successor but did 

not avail themselves of it and the latter, therefore, 

pronounced judgment without hearing Counsel: 
Held, that there was nothing illegal in the 

procedure adopted, aud the judgment was per- 

fectly valid. L HARJI Mar v, DEVI Ditra MAL, 

4%. 364i (1924) A. I. R. (L) 107 298 

A 0. I, r.2— Execution of decyeg— Ad» 

justment out of Court not certified within time, 

whether can be recognised. 

An Bxecuting Court is justified in refusing to 
take cognisance of an adjustment whic? is not 
certified to the Court within the time allowed by 
law under O. XXI, r. 2 of the Civil Procedure 
Code. O HARIHAR PRASAp UV. SHANKAR DAYAL, 
to O. L, J. 351; 100. & A. L, R 119 337 
——— Q. SKI, t. 14 (b) See PRE-EMPTION 539 


Lone 








destroyed— Proof of decree—Secondary evidence, ` 
When a decree-folder wishes to obtain execution 
of a decree the record of which he alleges has been 
destroyed, he must prove the contents of that 
decree, and this can only be done by means of 


secondary evidence. For this purpose statements m 11; 47 Mp 160 


“Tay 
E c ENE 


INDIAN CASES, 


10; XXI, v.15—-Execution of decree— Record 
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of péxsons who merely heard the judgnient pro- 
nounced are not admissible in evidence. What 
is required is an oral account of the contents of the 
judgment or decree by someone who had read the 
one or the other. UB MaAuncCuitU v. MAUNG 
THA Ku, 4 U. B. R. (1922) 135; (1923) A. I. R. 
(R.) 113 258 
——— — Q. XXI, rr. 54, 67, 90— Execution. of 
decree—sSale proclamation, copy of, not affixed to 
froperiy—M aterial irregularity. 

Under O. XXI, rr. 54 and 67 of the 
Civil. Procedure Code. a copy of the sale pro- 
Clamation must be affixed to a conspicuous part 
of the property to te sold: Failure to do this 
amounts toa material irregularity in publishing 
the sale, within the meaning of O. XXI, r. go 
of the Civil Procedure Code. L Wisan NATH v. 
RAHMAT ULLAH, (1923) A. I. R. (L.) 67r 879 


O. XXI, r. 68, applicability of—Suit by 
unsuccessful claimant againsi judgmeni-debior for 
veiuyn of purchase-money, nature of. 

Order XXI, r, 63 ofthe Civil Procedure Code 
is a bar only to a subsequent suit, instituted to 
establish the right which the plaintiff claimed to 
the property which was in dispute, in the proceed- 
ing in which the objection was raised. It has no 
application to a suit by the unsuccessful claimant, 
who had putchased the property from the judg- 
ment-debtor, to recover from the judgment-debtor 
thesale considerstion paid by him to the latter. 
A RAMRAM v. BIRMAJIS 21 A. L. J. 779; 40 A; 
45 82 


dn 


gate, 








O, XXI, r. 68— Execulion of decrec— 
Claim proceedings— Order dismissing claim, effect 
of— Adverse possession. 

On a claim petition the following order wat 
passed :— 

“There is no time to investigate into this claim, 
Petition is dismissed without investigation cn 
the ground of delay. I may add that the sale 
will not affect the rights, if any, of the petitionez;'' 

Held, that the order which expressed no final 
judgment on the rights put forward was never- 
theless an order against the claimant, notwith- 
standing the erroneous statement that the peti- 
tioner's rights would not be affected, and was 
subject to the provisions of O. XXI, r. 63 of the 
Civil Procedure Code, e 

Machi Raju Venkaiaranam v. Vadrevu 
Ranganayakamma, 48 Ifd. Cas. 270; 4x M. 985 
at p. 992; 35 M. L. J^ 335; 24 M. L. T. 197; (1918) 
M. W. N. 599; 8 L. W. 292 (F. B.), followed. 

Parambil Saharabi v. Alif*72 Ind. Cas. 857; 44 
M, L. J. 1341; 17 L. W. 382; (1923) A. I. R. (M) 
295 and Lakshmi Ammal v. Kadiresan Chettiar, 
63 Ind. Cas. 431; 41 M. P. J. 198; yy I. W. 12; 

(1921) M. W. N. 495, distinguished. 

The rejection of a claim, if not ccntested’ by 
suit within a year from the date of the order, 
wil estop the claimant from pleading adverse 
possession at the date of the order in a suit tp 
eject him, where possession since the cate «f 
the order is insufficient iQ estgDlish title. M 
AISAMMA t. MOIDIR Kunst, (1923) MS W. N. 633! 
18 L. W. 5203 45 M. L. J. 6903 (1924) eA. I. R. ari 

$ £64 
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O. XXL r.63— Specific Relief Act (I of 
1877), s. 42, claim  $rocecdings— Till, suit, 
nature of-—Declaralion. 

A suit brought under O. XXI, T. 63 of the Civil 
Procedure Code is a special remedy granted 

. in special circumstances and is not governed by 
the proviso to section 42 of the Specific Relief 
Act. Pat BHAGWAN LAL v. RAJENDRA PRASAD, 
4 P. L. T. 4091 (£923) A. I.R. (Pat.) 564 1. 
O. XXI, r. 63—TZithe suit— Burden of 





proof. 

In a suit instituted after the summary rejec- 
tion of a claim under O. XXI, r. 58 of the Civil 
Procedure Code, the onus of establishing that the 
transaction on which the suit is based was 
entered into in good faith lies on the plaintiff. 
N Morya Faiz ALI v. HARKUAR, (1923) A. I. R. oe 
334 


——_—— Q. XXI, 1. 89, applicability of-——Pavtizion 
$ult— Arbitration — Decree on award— Execution 
sale, setting aside of. 

A suit for partition was, with the consent of the 
parties, referred to arbitration. The arbitratora 
made an award by which they ditected, inter alia, 
that a certain propeity should be sold by private 
treaty, and if not so sold within a year, by the 
Court, and that the sale-proceeds should be dis- 
posed of ina particular manner. The award was 
Confirmed by a decree of the Court, andthe property 
was sold by the Registrar thereof. The defendant 
applied for the sale to beset aside on lis deposit- 
ing a eettain sum which the plaintiff had agreed to 
accept in ful acquittance of his claim, snd the 
question was, whether r. 89 of O. XXI of the 
Civil Procedure Code applied to the case: 

Held, that the sale by the Registrar wasa sale 
in execution of a decree, and that the provisions 
of r. 89 of O. XRT of the Civil Procedure Code were 
applicable to the case. © Nirrope Naru v; 
AMULLYA DHONE, 27 C. W.N. 466; (1923) A, I. R. 
(C.) 582. 744 


[Ln 





O. XXI, r. 88— Payment of &eposti money 
by Vakil’s clerh— Application, if incompsient. 

An applic$tion under O. XX1, r. 89, Civil Pro- 
cedure Code, made by the authorised Vakil of a 
person entitled to apply is not rendered incom- 
petent merely becanse the actual payment of the 
deposit mioney into the Treasury was by a clerk 
wino was neither a Pleádet, nor a recognised agent 
within the meaning of O. IW, r. r, Civil Proce- 
dure C de. M VENKATAKUTTUMBA RAO v, VENTAP« 
PAYVA, 46 M. L. J. xxo; (1924) M. W.N. 1375 19 
L. W.298 765 
0. XXI, r. 90— Bengal Tenancy Act 

(VIII of 1885), s, 173—9ale of holding— 
Benami 4$erchase by judgsent-dsbtoy —M aterial 
iryegularity—-Sale set aside— Appeal, competency 
of. 
Where a person interested in the sale of a 
.holding applies to have it set aside under section 
1*3 (3) of the Bengal Tenancy Act on the ground 
of a benami purchase Of the holding by the judg- 
ment-debtorQarl alsé under O. XXI, r. 90 of the 
Civil Procedyre Code on the ground of material 
jiregularity in, conducting the sale, and, the sale 
is set aside on both the grounds, the fac® that the 
e * 





Lnd 
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order setting aside the sale under the Civil Pro- 
cedute Code is appealable docs not entitle the 
appellant to contest the decision ot the Trial Court 
as regards the ground under the Tenancy Act as 
well, C AMAR PRASADU. GAGAN CHANDRA, (1922) 
A. I. R. (C.) 180 522 
————— Q. XXI, r. 95—Execution of  decree— 

Delivery of possession —Symtolical possession, 

effect of. 

The delivery of symbolical possession to an 
auction-purchaser or to a person claiming under 
him operates as the delivery of actual posgession 
as against the judgment-debter and gives a fresh 
start of limitation even in a case coming under 
O: XXI, 17.95, of the Civil Procedure Code. C 
Bauru BEO v. JATINDRA NATH SEN, 27 C.W.N. 
24: (1923) A, I. R. (C.) 138 1086 


—— —— Q. XXII, xr. 4, O.iVI, r. 17— Appeal — 
Death of respondeni— Abatemeni— Amendment 
of plains. 

Where duting the pendency of an appeal some 
of the defendants-respondents die and theif 
legal representatives are not brought on the re- 
cord within limitation, and the cause of ac- 
tion does not survive against the remaining 
respondents butit appears that events have bap- 
pened since. the institution of the suit which 
give the plaintifis a separate cause of action 
in respect of the subject-matter of the 
dispute against each of the deiendants, the appeal 
abates only qua the interest of the deceased re- 
spondents and the plaintifis can be allowed to 
amend their plaint so as to continue the suit 
against the remaining respondents individually 
and need not be referred to asepatate suit. R 
MaunG My v. Maunc Kan Gyr, 1 R, 618; (192,4) 
A.I. R. (R.) 127 398 


TRUE 0. XXI, r. 4, 0. XXXIV, I. 1—#Morigage 
—Redemption—Suit by second — mqrigagee— 
Appeal—Death of mortgagor— Abatement, 
Toasuitby asecond mottgagce to redeem fron? 

the priot mortgagee the mortgagoris an absolutely 

necessary party and the suit cannot proceed in 
his absence. 

Where, therefore, during the pendency 
of an appeal in such a suit the mortgagor dies 
and his legal representatives are not brought 


on the record within the period of. limit#- 
tion allowed by the law, the whole appeal abates. 
L NANAK CHAND y. RAM CHAND, 4 L. L.J. 189; 


(1922) A. I. R. (L.) 101 1,76 
O. XXII 1r. 1, 8—Wtihdrawal of swit in 
appeal— Compromise between some parties to 

circumvent provisions of law, legality of, š 

A plaintiff-appellantis not entitled to with- 
draw his suit in the Appellate Court under 
0, XXIII, r. ri of the Civil Procedure Code as 
a matter of course, 

A compromise between some of the parties to a 
suit, the object of which is to circumvent the law 
and to harass the other partis to the suit, is 
unlawful, and the Court will not record such a 
compromise under O, XXIII, 1.3 of the Civil 
Procedure Code. O AsHFAQ HrSsAIN v. BUNYAD 
IXUSsAIN, (1923) A.I, R. (0. 252; 9 O. & A. i 
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—— , REM, r.1 (8)--Whdrawl of suit 
without liberty to bring fresh suit —Second suit 
invespect of same subj eci-maites, whether barred. 

Plaintiffs brought g swit against certain de- 
fendents for a declaration of their right and title 
to a ticket in a Sweepstake which had won a War 
Loan Bond. The sut was withdtawn without 
obtaining leave to bring a fresh suit. Subse- 
quently plaintiffs brought a second suit against 
the same defendants to recover from them the 
amount of the Bond which had in the meantime 
been delivered to them by the Managers of the 
Sweepstake. One new defendant was added to 
the suit on the allegation that the other de- 
fendants had transferred the bond to him: 

Held, that the subject-matter oi both the suits 
was thesame within the meaning of O. XXIII, 
x. I (3) of the Civil Procedure Code and the ge- 
cond suit was, therefore, barred under the pro- 
visions of that rule. R MaunG Mv v. MAUNG 
Kan GYI, 1 R.618;(1924) A. I. R. (R.) 137 898 


— 9 OQ. XXX, r. l—Lüóniüatlon Act (IX of 
1908), s. 6— Suit brought in name of shop— 
Minority of plaintiff —Extension of limitation, 
Where a suit is filed on behalf of a minor plaint- 

iff describing him as the owner of ashop and 

‘claiming extension oflimitation on the ground of 

the plaintifi’s minority, the suit is not liable to be 

dismissed on the ground that it is brought by 
the shop and not by the plaintiff perronally. 

CHANBASAPPA MALLAPPA v. MALKAPPA LINGAPTA, 

(1923) A. I. R. (B.) 368 476 

O. XXX, r. l-—Suil against firm—Firm 

sued through manager—Death of manager, effect 





of. 

Plaintiff brought a sult against firm M and 
described the defendant as “C, ds the manayer 
and owner of shop M.” lt was subsequently 
discovered that C had died before the institution 
of the suits 

Held, (1) that the suit was in substance, 
though not in form, against the firm M and 
the addition of the woids “C, as the manager 
and owner of” in the deacription of the defendant 
were mere surplusage; 

(2) that, therefore, it was not necessary to 
bring on the record the legal representatives of 
C, and the suit could be continued against firm M 
aa having been properly filed on the date of its 
original fnstitution. B MoTrm,ALJASRAJv. CHAND- 
MAL FLINDUMAL, 25 Bom. L. R. 1081; (1924) A. I. 
R. (BJ) 155 105 
O. XXXI, r. 2—Suit against 
Trustees, whether necessary Parties. 

one QO. XXXI, r.2 of the Civil Procedure 
‘Code allthe trustees of a temple are ni ccesary 

arties toa suit against the imple even where 
here is a karar authorising one of 8evcral trustece 
to represent the temple in suit. M ADIRAJU 
. ARASU KANNIKE BALLALS v. PATTU, (1922) A. I. 
R. (MJ) 405 942 
— —- 0. KXXIl, r. 4— Appointment of oficer 
of Couri as guardian ad litem—Mother and 
uncle of minor alive— Absence of collusion 
between Court guardian and plaintff— Appoini- 
ment, if proper, 





Lemple— 
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In a suit to enforce a mortgage against the 
mortgagor and his minor son, the father was 
ex pane and was unwilling to act as guardian 
for his son in the suit. An affidavit was fikd 
by the plaintiff's agent stating that there were 
“no other principal guardians for the said minor,” 
and a Court guardian was thereupon appointed. 
The minor was living at the tine with his uncle 
and his mother, But they made no attempt 
tointervene inthe proceedings and never showed 
any interest. There was no allegation of cel- 
lusion, between the plaintiff and the Court guard- 
ian t 

Held, that the minor must be held to have 
been properly represented in the proceedirgs 
and that it was not open to hm on attaining 
majority to have the decree set aside as not bind. 
ing upon him. M DEVI PRASAD 9. JAGANNADHA- 
RAJU, 46 M. L. J.12; (1924) M. W. N.125: 33 M. 
I, T. 243; (1924) A. I. R. (M.) 28x 464 


em — Q. REX, rr. &—Sui against minor— 

Guardian ad litem, appointment of—Consent 

of guardian, form of. 

Order XXXII, r.4 of the Civil Procedure Code 
tequires that no person shall be appointed guar- 
dian ad litem for a minor defendant without 
his consent. But there is nothing in the rule 
which requires that that consent should be express- 
ed in writing; it may be inferred from the cir- 
cumstances of the case. M YEZZU  MALLAYVA 
V. TALLURI PUNNAMMA; 46 M. L, J. 291; 19 E. W. 
410 628 


ona O, XXXII, rr. 1, 9—Dispaupering of 
jlaintiff —Aà interim mainienance— Accumulation 

—Suficient means. 

In a suit in forma payperts by a widow for 
recovery of possession of property belonging to 
her late husband, where the Court-fees required 
was Rs. 3,000, she was granted an ad ínierim 
maintenance allowance of Rs. 200 a month. In 
pursuance of this ordershe received Rs. 2,100 on 
account of arrears of the aforesaid maintenance 
and then the allowance of R&.200 month after 
month. On a certain date, when the widow had 
received in all Rs. 5,538 in this manner, an appli- 
cation was made to the Cour: that she should be 
dispaupered under O. XXXIII, r. 9, of the Civil 
Provedure Code as she had now sufficient means 
to pay the Court-fees. Tiere was nothing 10 
show that on that datë the widow had with her 
Es. 3,000 to pay the Court-fees. Thesums pre- - 
viously [aid to her, she alleged, had been :pont 
by herto pay off debts incurred on account of 
her maintenance. The widow was living with a 
relation of h«rself and eminent Counsel had 
appeared on her behalfin*Court: œ 

Held, (1) that the monthly allowance allowed to 
the widow was not a sufficient means to enable 
her to pay the Court-fces as, under the manage- 
ment, she could never at any one tim have ihe 
requisite amount unless the arrears of her mairp- 
tenance all.wanc accumulated to that extent; 

(2) that the fact that emincn$°Connsel had 
appeated for her was in itself immaftrial,in the 
abs nee of anything to:how th@ she bad 
incurred éxpeuse on account of theth, nor was the 

* * 
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fact that she was living witha relative material, 
in the absence of anything to shuw that he wus 
financing her either in suppotting her cr in 
delfaying the cost of the litigation} 

(3) that the widow had the fight to pay of 
debts inenired on aiconnt of her maintenance 
and was not bound to accumulate her monthly 
allewance to make up the Court-fees in the 
absence of any such condition bring imposed upon 
her 

(4) that, therefore, in the circumstances of the 
case, the means of the widow werenot such soas 
to justify the withdrawal of the order allowing her 
to suc tn forma pauperis, Pat. Savirrt THAEU- 
RAIN v. SECRETARY oF STATE FOR INDIA, 4 P.L. T. 
538; 2 Pat. 879; (1924) A. I. R. (Pat.) 27 611 


cem t comune 0. AXAILU, rr. 9, 5, 0, ALIV, P. 1— 
Limitation Act (IX of 1908), s. r2— Pauper 
appeal— Limitation — Time spent tn obtaining 
copies, whether can ba | excluded-— Verification of 
petition— Verification by separate affidavit, 
validity of. 


' The provisions of seotion r2 of the Limitation 
Aot are applicable to pauper appeals. 

Moti Begam v. Satara Begam, 33 P.R. 1895, 
followed. 

A petitioner for leavetoappealas a pauper did 
not verify the contents of the petition at the foot 
ofthe petition, but did so bya separate affidavit 
iu which the statements contained in the several 
paragraphsof the petition were verified on solemn 
affirmation i 

Held, that the affidavit must be treated as 
patt of the petition and the petition must, there- 
fore, be regarded as having been duly verified. 
L ASHRAF ALI v. RAMESHWAR NATH, (1923) A. I. 
R, (L.) 684 998 


~ O. XXXIV, r. 6—Morigage suii—Personal 
decree passed erroneousiy— Failure to object, 
effect of. 

Wnere a Court in execution of a decree for sale 
passed in a mortgage-suit erroneously passes’ a 
personal decree under O. XXXIV, r. 6 of the Civil 
Procedur® Code, and the judgment-debtor neither 
objects to the decree nor appeals against it, he 
or anyone who stands in his shoes, cannot subse- 
quently go behind the decree and challenge it, 
A. TEJA v. Tika Ram, 2r A.L. J. 754) 46 A. 
3* l è 37 
— —— 0. XXXIV, r. y—Redemption, 

Usufructuary — morigage—Decrec, 

Accounts. i 

Under O. XXXIV, r.7, of the Code of Civil 
Procedure itis open to the Court either to order 
that an account sh&ll be taken of what will be 
due to the defendant for the principal and in- 
terest due 91 the mortgage, and for his costs of the 
suit, if any, or to declare the amount due at the 
date of such order; but in either Case the Court 
should proceed to ascertain the amount which 
would be found due on the date which is to be 
fixed for Pgyment and spccify what the conse- 
quence df the payment of that amount or the 
non-payment thereof would be. If it merely di- 
rect? thet an account should b ctaken of what 


suit for— 
form — of— 
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would be duc to the mortgagee for the ptincipal 
and interest due on the mortgage, its order would 
be nothing more than an interlocutory order, to 
be followed by the making upof such an account, 
till which the preparation of the preliminary 
decree should be postponed. O MoHKAM SINGH 
v. THAKUR CHANDRA, 300. L. J. 374) (1924) A. 
I R. (O.) I40 846 


- O. XXXIX, r. 1—Suit, dismissal of, for 
default — Injunction, whether can be granted— 
Jurisdiction. 
A Court has no jurisdiction to graw a tem- 
orary injunction relating to asuit which has 
d dismissed for default, but for the restoration 
of which an application is pending. Q RAM 
SARUP v, TIMPHROR, 25 Cr. L. J. 350 258 


—— ——— 0. XXXIX, r. 6, 0. XLI, r. 6— Attachment 
in execulion—Swit for declaration—Dismissal— 
Appsal—Stay of sale— Injunction, 

Where the suit of a person for declaration of 
title to property attachedin execution of a de- 
cree between third parties is dismissed and he 
prefers an appeal, he Cannot askfor stay of sal 
under O. XLI, r. 6 of the Civil Procedure Code 
as that provision is applicable* only where the 
appeal is pending against the decree which is 
to be executed, Such a person can, however, take 
action under O, XXXIX of the Code and pray 
for a temporary injunction. L. Molar v, 
KANAHAYA LAr, 40, L.J. 188; (t922) A. I, R. 
(1.) 58 . 116 


0. XL, r. Lp Receiver, appointment oF 
removal of — Discretion, mode of GABIG IS ng-— 
“Justand couyenieni," meaning of— Receiyer, 
who should be appointed. 

The appointment aswell as the removal of a 
Receiver is a matter which restsin theesound dis- 
cretion of the Court. In exercising its discretion, 
the Court should proceed with cautfon and be 
governed by a view of the whole circumstanceseof 
the case. A Receiver should not be appointed in 
supersession of a bona fide possessor of the 
property in controversy, unless thereis some sub- 
stantial ground forinterference. 

The words “just and convenient" in O. XL, r.r 





- of the Civil Procedure Code, mean that the Court 


should appoint a Receiver for the protection e$ the 
property or the prevention of injury according to 
legal principles, and not that *the Court can 
make such appointment because it thinks 
convenient to do so, They confer no arbitrary 
and, non-cregulated discretion on the Court. 

The Receiver appointed in an action should as 
a general rule be a person wholly disinterefted in 
the subject-matter. But it is competent to the 
Court upon the consent of the parties) and in a 
proper case, without such consent, to appoint as 
Receiver a person who is mixedup in the subject- 
matter of the litigation if it is satisfed that the 
appointment will be attended with benefit to the 
estate. C BHUPENDRA NATH MUKERJEE y. 
MONOHAR MUKHERJEE, 28 C. W. N. 86 "83 
——— —— Q. ELI, r. 1— A ppeal— Decrees, separate 

— Appeal, second—-Decreein one appeal, copy 

of, not filed, effect of—R.es judicata, 

9 
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Plaintiff sued to recover a certain shate in 
two houses from defendant No. X5and -her alience 
defentlant No. 2. The suits were decreed by the 
TrialCourt and separate appeals were preferred 
by defendant No. r and defendant No.2, which 
were accepted by one judgment written in the 
appeal preferred by defendant No. r. Separate 
decrees were, however, drawn up. Plaintiff pre- 
ferred a second appeal and only filed copies of the 
judgment and decreein the appeal of defendant 
No.1 along with his Memorandum of Appeal: 

Held,(t) that the copy of the decree of the 
lower Appellate Court in the appeal preferred by 
defendant No. 2 not having been filed along with 
the Memorandum of Appeal, there was no appeal 
against that decree andthe decree had conse- 
quently become final; 

(2) thatthe matter in' dispute having become 
res judicata between plaintiff and defendant No.2 
who claimed under defendant No. I, plaintiff's 
appeal against defendant No. 1 could mot pro- 
_ceed. LMUHAMMAD DIN v.ZHB-UN-NISSA, 3 L. 

215) (1922) A. I, R. (L.) 399 941 


0. XLI, r, l-—Mcemorandwm of appeal, 
contents of—Plea dealing with several issues, 
propriety of. ` 
Hach plea iu a memorandum of appeal should 

raise a specific issue. A composite plea dealing 

with several issuesis opeü to serious objection, 

and a memorandum of appeal containing such a 

plea is liable to.be returned for amendment, O 

BANKE Lar, v. KANHAIYA Lan, 9 O.l.]J. 637 





0. XLI, r. 6—Stay of sale. See CIVIL 
PROCEDURE CODE, 1908, O. XXXIX,r,6 116 


— 0. XLI, 1. 22—Morigage—Redemption 
Suit Accounts, method of— Appeal—Respondent 
whether «can object to method agreed to by him 


o Estoppel. 

Plaintiff mortgaged with possession certain 
properties by two deeds of mortgage. Subse- 
quently he executed three deeds of further charge 
one of which contained a provision for compound 
interest. In a suit for redemption the First Court 
disallowed compound interest and in the account- 


ingwwhich followed adopted the mode suggested 
by the plaintiff. In appeal the decision of the 
FirstCourt waf modified and compound intercst 
was allowed. The plaintifi-respondent there- 
upon contended that a different method of 
accounting should be adopted A 

Held, Per Kanhaiya Lal, J. C, and Ashworth, 
A. f. C. (Daniels, A. J. C. dissenting.) :—(1) 
that’ as soon as the Appellate Court set aside 
the decision of the First Court, in favour 
of a decision to award compound interest, the 
decision of the lower Court as to the method of 
accounting became adverse to the respondent 
and he could rely oO. XLI, r.22, Civil Pro- 
cedure Code, and claim to have the method of 
accounting adopted by the lower Court set aside: 

(2) that whether. the respondent could or 
could not claim a reversal of the method of ac- 


counting adopted b 
. 
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open to the Appellate Court to reverse the method 
as Soon as it upset the decision of the Trial Conrt 
as to the nature of the interest to be allowed. 
, There can be no estoppelin a matter of 
Tight accounting or true construction. A 
Covenant by which a mortgagor binds him- 
self to pay the mortgage-money out of his 
own pocket is a covenant of a non-essential 
nature and cannot be pleaded in bar of a set-off. 
O SARSUTI PRASAD v. EHTISHAM ÁLI,25 O.C. 3491 
(1923) A. I. R. (O.) 123 310 


O. XLI, r. 27—Oaths Act (X of 18 

"Ss. 5— Appellant willing to take oath— p REL 
evidence— Failure to record reasons— I rregularity 
—JProceedings, whether vitiated. 


A suit torecoyer adebt was dismissed in the 
Trial Court. On appeal the first Appellate Court 
after hearing arguments, called upon the Counsel 
for both parties to produce thcir clients on a 
certain day if possible so as “to enable it to con- 
front one with the other ang to put questiors 
to them upon the facts material to the case ^ 
The ploiatiif came to the Court but not the ot her 
party and the Couttasked him ifhe conld state 
by the Quran if his case was true. The 
appellant said that he could do so. After this 
the appellant eventually got a decree. The ac. 
fendant appealed to the High Court : 

Held, (1) thatif the answer to the question put 
by the first Appellate Court wasto be taken as 
additional evidence then the proceedings were 
irregular under O, XLI, r. 27, Civil Procedure 
Code, as the Court had failed to record rearons 
for the admission of the evidence: 

(2) that if the answer was not to be regarded 
as additional evilence in view of the fact that 
the appellant was not actually called upon to take 
his oath upon the Quran, then the position was 
even worse for it was impossible to say that the 
answer given could have had no effect on the mind 
of the Judge} f 

. (3) that, therefore, it could not be said ihst 
the irregulatity Was not such as to vitiate the 
proceedings. C AXSARKHAN v, SHABU® MONDAL 
(1922) A. 1. R. (C.) 148 556 


O. XLI, r. 27—Commisstoner to ratse 
yeport of previous | Commtssionev-— A dáitional 
evidence when can be admitted, 

Where an Appellate Coffrt is unable to decide 
an appeal on the record as it stands, it is justi- 
fied in passing an ordet ior the production of ade 
ditional evidence under f. 27 of O. XLI 
of the Civil Procedure Code. 

Where mistakes and omissions are discovercd 
in the report of a Comnussiofier appointed to^ cyx- 
amine accounts, an Appellate Court has power 
to direct another commissioner to exzemire 
the accounts and to remedy the mistakes erd 
omissions of the previous Commissioner. Such 
an order does not amount to the production of 
additional evidence under r. 270f O. XLI of tthe 
Civil Procedure Code. L Ram PIARIQ£. SULTAN 
BAKHSH, 3 L. 382; (1923) A. I. R. (L.) 105 £67 
— — — 0. XLI, r. 83. See ILoixrTAWION ACT, 
£908, SCH. Ig ART, 182 s 967 
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Claim proceeding—Notice to  judgmeWi-debior, Construction of deed— Adoption—Recital that adop" 


t of — Judgment-deblor, whether bound by 
order. 

Where a judgment-debtor has no notice of 
any claim made by a third person to property 
attached in execution of the decree, heis not ad- 
versely affected by any order passed on the claim. 
A JEtau MisSIn v. GODAWARI Duty, 20 A. Lr. J. 610 
(1922) A. I. R, (A.) 411 107 


Co-mortgagor, redemption by. See LIMITATION 
Act, 1908, Scu. I, ARTS, 144, 148 118 


Companies Act (VII of 1918), ss. 186, 284— 
Contract Act (IX of 1872), s. 43— Company in 
hiquidation—-Compromise between Liquidator and 
contributory, whether binding on Company-—Proce- 
dure—Dsbt due to Company by firm—One partner 
coniribulory-—Debl whether can be recovered sum- 
marily, 

A compromise between the Liquidator of a 
Company in liquidation and a contributory of 
the Company is not binding upon the Company 
until itis sanctioned by an extraordinary xesolu- 
tion of the Company, as provided by section 234 of 
the Companies Act. 

When a debt is due to a Company by a firm 
one of the partners in whichis settled as a contri- 
butory of the Company, the Liquidator of the Com- 
pany can call upon the contributory under.sec- 
tion 180 of the Companies Act to liquidate the 
whole debt. The principle contained in section 43 
of the Contract Act is applicable to such a case. 
L LigumAtor, UNION BANK OF INDIA o. GOBIND 
SINGH, 4 L. 239; (1924) A. I, R. (L.) 148 838 
282— False dcelaration— Company pro- 

moters, duties and liabilities of. 

Accused senta prospectus and a memorandum 
and articles of association of a proposed Company 
to the Registrar, Joint Stock Companies, and from 
those documents it appeared that five persons had 
consented to become Directors of the Company and 
had undertaken to take up a certain number of 
shares. Three of them carried out the undertaking 
but the remaining two did nothing towards fulfill- 
ingit. The accused then filed a declaration with 
the Registrar stating that every Directorhad paid 
to the Company the sum necessary to be paid on 
the number of shares agreed to be taken by thems 

Held, that the accused was guilty of an offence 
undersection 282 of the Companies Act, and it was 
no defence to urge that in law the two Dircctots 
who had failed to carry oet their undertaking had 
ceased to be Directors ang that, therefore, the 
declaration filed by the accused could not refer to 
them. . 

Itis of the utmost importance that in a country 
like India, where every body hopes that there will 
be a very Eos extension of industrial prosperity, 
and thatind'istrial prosperity probably conducted 
along the lines of Limited Companies, that the 
persons who embark on Company flotation, and 
who assume offices of responsibility, should under- 
stand that they have gotto catry out their duties 
fhot,n]y carefully but honestly. A 8. M. BOSE v. 
EMPEROR, 2204. L. J. 83; 46 A. 218; 25 Cr. L, J. 
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Constructiot of decree. See SrHCIEIC RELIEF 
. 776 


Act, 1877,'$. 41 


led son shall be owner of property, effect of-— Hindu 

Law— 4Adopiion— Execution of deed, whether 

sufficient. 

In 1912 one B exccuted what purported to be 
an adoption decd which recitcd that B had adopted 
the defendant in 1898. ‘The deed went on fo sa 
that the defendant was the full owner of B's 
moveable and immoveable property. It wes 
found that as a matter of fact defendant had never 
been adopted by B; 

Held, that the recital in the deed that 
defendant was the owner of B's property merely 
expfessed B's idea of the result which jpllowed 
from defendant’s antecedent adoption and did 
not operateto convey Bs property to the defcnd- 
ant. 

Even in communities where an otphan adoption 
is recognised as valid, such an adoption cannot 
be effected by the mere execution of a deed. B 
SHIDAPPA v. SANTAWA, (1923) A.I. R. (B.) 302 

477 


———— Lease—Boundary, descripláon of — Refer- 
ence to map-— Inaccuracy—False descripiion. 


As soon as there is an adequate and sufficient 
definition, with convenient certainty, of what is 
intended to pass by a deed, any subsequent 
erroneous addition will not vitiate it. 

Leases of contiguous portions of a mahal were . 
granted to the plaintiff and defendant and in 
each lease the boundary line was described as 
shown in the settlemcnt map. In the map a 
copath was depictel where the boundary line 
was shown. On the spot the gopath was further 
away towards the plaintiff's portion from the 
boundary linet 

Held, that the mistake in the map with regard 
to the position of the gopath was merely a false 
deseription and thé partjes were bound by the 
boundary line as shown in the map. € DAnAPALI 
SADAGARY.NAJIR AHMED, 50 C. 3943 (1923) A. I. 
R. (C.) 669 i 1080 


`m Sale of house properiy—Courtyard, com- 


mon, user of— Intention of parties— Nitisance— 
Injunction, when to be granted. 


Defendant was the owner of four houses out 
of which he sold three to the plaintiff. The sale- 
deed contained the following Clause :— “There 
is an open chowk belonging to these three hoiffes 
and in front of the door of My other house. All 
may use the said chowk according fo the limits 
of their respective houses, and the inmates of all 
the four houses have the right of egress and ingrcss 
througle the main Khadki door: 

Held, that the clause relating to the chowk did 
not mean that the chowk was to be in the exclu- 
siye ownerships and possession of the plaintiff, 
that it was intended to be used by the occupants 
of all four houSes, but that no particular owner 
was to be entitled to use the chowk more than 
would be reasonable according to the proportion 
of the whole property which he*actually occupied. 

A Court ought nof to grant an injunction on 
the ground of nuisance, unless the particular 
nuisance complained of is proved. B Sra 
BULAKHIDAS v, SHAH. GANPATRAM, (1923) A. I. R. 
(B.) 281 412 

e 
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Construction of doqument--Sale ot mortgage: See 
EVIDENCE Acr, 1872, 8. 92, Lai" s 


m Sale of mortgage. See TRANSFER OF 
PROPERTY ACT, 1882, S. 58 (a) (c) 572 
Agreement to pay penston——Directton to 
executors to comply with terms of agreement, effect 
of—Contraci, whether created, 
A Hindu widow who was holding an imparti- 
ble estate for life under the Will of her husband 
appointed the plaintiff manager of theestate under 
an agreement which provided that on resigning 
his post the plaintiff would get a certain monthly 
pension for life. The agreement wound up with 
the words "The heirs and representatives of me, 
the executant, and the holders and administrators 
of the estate should fully comply with the terms 
of this deed "'; 
Held, that 
ment were a 
not amount to 


ee oe —À 


the concluding words of the agrce- 
mere recommendation and did 
a contract binding either on the 


executor- of administrator of the execntant or on. 


the owner of administrator of theestate to pay 
the pension. P G KESHO PRASAD SINGH v. DIV 
SARAN LAL, 30 M. L. T. 505 15 L: W. $89; 26 C, W: 
N. 689; (1922) A. I. R (P. C.) 226 44 


e. |. — Lease—Description by boundaries— Errone- 
ous Ry ee as to area, effect of-—-Landlord and 
!enant.—Dispute about boundaries of demised land 
— Tenant whether may rely on landlord’s trans- 

A ith third party. < 

aera ee Lar m an ade quate and suffi- 
cient definition of the property which it was 
intended to pass, any erroneous statement in 
it as to the dimension’ of quantity of the prop- 
erty will not vitiate the *description. Mr 

When the operative part of a. lease does” no 
giye the area of the land demised but gives 
the boundaries only, although in the schedule 
attached to the document the area of the de- 
mised land is mentioned by guess, there is one 
desctiptions of the land. demised and only one 
and that is the description by the boundaries. 
tn an ordinary action between a landlord and 
the tenant, itis not open. fo the latter to rely 
upon & subsequent transaction between his lessor 
aed a third party and raise a defence which would 
have the effect of imperiling the identity m 
ihe boundaries of the demised land which i 


j ty to preserve, Pat LINTON 
wag, IUS sag ese J ABGANNATH SUPAKAR} I 


WORTH 
EX LR. 377. (1924) A. I. R. (Pat) 226 408 
one Leas8 Of jungle land Ly | Governmeni— 


ng land for cultivation, meaning of— Non- 

apte with condition — Forfeuure. . 
Government granted a lease of a tract of fungle 
land *o the plaintiff. One of the clauses of the 

| ided that 

ie ot be cleared andin a fit state for cul- 
tivation at the end of the fifth year, and that 
at any time 
ment might 
measured for 


e ale to the forfeiture of all tightsin the land 
under the . lease. 
oí five years an 
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ed to the spot and after an inspection of the land 
but without taking measurements, made a report 
that the condition had not been fulfilled, The 
lease was therenpon determined: 

Held, (1) that the obligation in the lease to clear | 
the land and to put itinto a fitstate for cultiva- 
tion, extended to the extraction of the stumps 
of trees as wellas to the cutting down of the 
timber: 

(2) that the lease did not impose an obligation 
on the Government to take measurements, there 
was a right to do so but no duty; 

(3) that the forfeiture was not invalid merely 
for the reason that the officer who made the re- 
port did not take measurements, especially in 
the absence of positive evidence showing that 
the condition had been complied with. P C NABA 
Kumar Dasv. RUDRA NARAYAN Jana, (1923) A. 
I.R. (P.C) 95; (1923) M. W.N. 622; 45 M. L. J. 
438; 33 M. IL. T. 309; 28 C.W. N. 589 141 


Settlement deed—Gifito person and his. 
male heirs—Estate conferred~-M aintenance clause, 
effect .of— Estate unknown to law, whether can be 
created, 

A Parsi widow executed a deed of settlement by 
which she settled certain properties upon trustees 
for her benefit for her life, then fcr her son, 





'Rustomji, for his life and then for Rustcmji's scns 


and their male heirs absolutely and in equal 
proportions as tenants-in-ccmmon. One of the 
clauses of the deed was as follows: 

‘Provided... that from and afterthe decease 
of the said Rustomji if the sens of the said 
Rustomji or the heirs male of any of them shall be 
under the age of eighteen years ihen..it shall be 
lawful for the trustees. „during every such mincrity 
to receive the rents...of the. .hereditaments and pre- 
mises..or the shave or shares therein respectively 
to which such infant son ot sous or his or thety 
mals heirs shall be so entitled as aforesaid and to pay 
aud apply the same or...part thereof..for....the 
maintendnce and education of the person aforesaid 
for the time under the age of eighteen years”; 

Held, (1) that the words “and their male heirs," 
did not import any limitation on the estate given 
to the sons of Rustomji} 

(2) that the imaintenance clause did notin any 
Way HUM the estate giveg to the sons of Rus- 

omji; ; 

(3) that, therefore, ethe estate given to 
the sons of Rustomji ander the deed was absolute 
and not limited. 

A gift to a man and his male heirs is an attempt 
to create an estate unknown to Indian law, and 
such a gift must be construed as conferring an 
absolute estate on the donee 

Estates tailor in tail male are uflknown to 
Indian Law. . . 

Novel estates unknown to the Jaw of India 
can no more be introduced into Bombay by 


“Parsi settlors than they can be by Englishmen or 


Hindus. B  DapABHOY FRAMjJEE CAMA ev." 
GoWasJr DoRABJI PANDAY, 47 B. 340%24 Bom. L. 


R. III; (1923) A. I.R. (B) 177; ° è 83 
~- Transfer of umder-propriciar®  vights—~ 


Perpetual, lease or. scle-—Pre-emptioh, 
hd . ° e 


— 


Vol, 77] . GENERAL INDEX; . toli 
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An under-proprietor transferred his undet-pro- tice is shown to result therefrom; PO JAMNABAT 
ptietary tightsin a village by a document described v. FAZALBHOY HEPTOOLA, (1923) A.I.R. (P.C.) 


as a deed of perpetual lease. Under the terms 
of the deed the lessee was given heritable and 
transferable rights. The rent was fixed at Rs. 53 
per annum, out of which Rs. 52 were payable 
to the superlot proprietor. The premium paid 
by the lessee was Rs. 5,000, Provision was 
made for the recovery of Re. 1 reserved for him- 
-self by the lessor but the lessee was in no case 
to be. ejected from the property. There was 
nothing to show that the parties had really 
agreed upon a sale of that the agreement as 
to the payment of Re.r per annum to the lessor 
was fictitious: 

Held, that the transfer was a lease and not a 
sale so as to give rise to a right of pre-emption: 
O RAMNARAIN SINGH v, RAM SuXH, 9 O. & A. L 
R. 625; 10 Q. I. T. 399 79 


Gontemnt of Courl— Apology, whether sufficient 
satisfaction— Repetition. 

The publication of an apology is not necessarily 
a sufficient satisfaction for a contempt of Court 
which has been committed. 

An apology does not remedy the evil caused by 
publication of the objectionable matter, and while 
it may, to some extent, bea reparation on the part 
of the offender, it becomes little more than an 
idle form when the publication is due to a repeti- 
tion of negligence which has been condoned in the 
past. B EMPAROR v. MARMADUKH PICKTHALL, 
(1923) A. I. R. (B.) 2423 2 5Cr. L. J. 388 486 


Contract, repudiation of, See SRACIHIG RELIEF 
Act, 1877, 85. 12, 22 275 


, for sala of sovereigns, legality ofi 

A contract for the sale of sovereigns at market 
price is legal. O Banks Lar v. KANHAIYA LAL, 
9 O.I; J. 637 839 


Contract Act (IX of 1872), 8. 16—~Unconsetonable 
bargain, what 4s. 

A bargain is unconscionable within the mean- 
ing of section 16 of the Contract Act, when it is 
such that n® man in his senses and not under 
delusion would make on the one hand and no 
honest and fair man would accept on the other. 
N GANPATRAO y. LAXMICHAND, 6N. L. J. 239: 
(1924) A. I. R. (N.) x ® 640 


— 8.10, ill. (e)— undue influence— Burden 
of proof —Creditor and debtev, relationship of. 
The burden of proving that the rate of interest 

stipulated for in a anortgage-deed was agreed 

to by the mortgagor under undue influence lies 
on the mottgagor or his reptesentatives, and the 
burden is not shifted ongto the mortgagee by proof 
of the fact*that at the time of the execution of 
the.mortgage~leed the mortgagor was indebted 
to the moftgagee in a small sum. OQ RAZA 
HUSAIN Knanv, GANESH PRASAD, TO O, L- J. 390; 
e (1924) A. I. R. (O.) 118 383 


——*.— g, 22-——~Compromisc—Misiake of fact— 
Substantial “igsjustice. 
A compro!nise arrived at by the parties to a 
suit under a Mistake of fact by one of the?! cannot 
be set aside unless serious and substantéal injus- 


e * 





d——À 





184: 18 Le W. 4371 46 M. L. J. 1603 26 Bom. L,R. 
189 365 
———— ER. 23, See TRANSFER OF PROPERTY .AcT, 

1882, 8.6 (a) 109 

s. 9d— Agreement to supply funds for 
litigation in return for share in property, whether 
opposed to public policy. 

A fait agreement tosupplyfunds to cerry on 8 
suit in consideration ot having a share of the 
property in dispute, if recovered, ought not to be 
regarded as being perse opposed to public policy. 
Agreements of this character must, however, be 
carefully scrutinised and should not be tolerated if 
their motiveis impfoper or if the imme diate object 
is merely to promote gambling in litigation. § 
BEGRAJ v. ALISHER, (19393) A. I. R. (Ss) go; 165: 
L.R 278 897 


we g, 209— Public policy, agreement opposed to 

—Champertous agreement, validity of—Test— 

Contpensation. 

While the specific English Law of maintenance 
and champerty has not been introduced into India 
and while fair agreements to supply funds to carry 
on litigation in consideration of having a share 
of the property if recovered should not be rte- 
garded as per se opposed to public policy, yet 
Such agreements should be carefully watched, 
and if extortionate and unconscionable, or made 
not with the bona fde object of assisting, for a 
reasonable  recompense, a claim believed to be 
just, butfor the purpose of gambling in litigation 
or of injuting or oppressjng others by encourag- 
ing untighteous suits, should be held contrary 
to public policy, and not enforced. At the same 
time, reasonable compensation lor the expenses 
properly incurred by the financier and for work 
done may be awarded. E " 

One of the tests to be applied in determining 
whether such a contract ought or ought *notto be 
enforced is the comparison between the liabil; 
ity which the financier incurs undér the contract 
and the amount of the award which “he is to 
obtainin the event of the defendant's success: ' 
R Urge Gyr «e. MAUNG TASKIN SHIN, I R. 365: 
(1924) A. I. R. (R.) 48; 2 Bur. L. Je 177 372 


———— 8. BI—Sti fling prosecution of non-com- 
poundable offence-—Pro-note executed by accusem— 
Debt otherwise due-——Consideratíon, whether un- 
lawful. 

Defendant who was indebted to the plaintiff 
passed a kundi to the latter which was dishonoured. 
The plfintiffP, who believed the hundi not to be 
genuine, instituted a prosecution against the 
defendant for forgery. Pending prosecution 
the parties came to terms and the defendant 
executed a pro-note, on the plaintiff promising 
to withdraw the prosecution: 

Held, that the stifling of a criminal prosecu- 
tion for a non-compoundable, offence was the 
object of the execntion of the pro-note and that 
the fact that the debt was otherwise due was 
no answer to the consideration being void. 
O BHOLA NALH v. RASOQI, BAKSH, 9 O; & A. I, R. 
"651; 26 O.C, 378 78 
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———— g. 28— Two documents— One transact on— 
One docum illegal— Illegality whether affecis 
both documents. 

If two documents are part and parcel of one 
single transaction and one of them is tainted with 
illegal ty, the other is also tainted with the same 
illegality and is void. N KASHIRAM ~v. BARKyA, 
N.L. J. 13 46 
———-—— $, 87, See VENDOR AND PURCHASER 878 
8.43. See COMPANIES ACT, 1913, SS. 186, 
234 298 


S. 49— Joint tenanis— Liability, nature 
ef-€ Heirs, position of. : 
nås the liability of joint tenants is both Joint 
d several,in view of the provisions of section 43 
h eContract Act, a suit for rent can be maine 
ulned against any or some of the joint tenants, 
the ofiginal contracting parties, Similarly, (as- 
Suming the liability of the heirs of each tenant 
to be a Joint one), the whole rent can be recovered 
from all the heirs of any one of the original joint 
tenants, and there is no reason why on the death 
Of all original joint tenants, the liability to 
pay the rent should devolve upon ak their heirs 
(taken together) Joiatly: 

Quaere.—Whether upon the death of the only 
tenant or one of mote original joint tenants, a 
suit for rent can be maintained against some 
only of his or their heits. O MOHENDRANATH 
Bosm v: ABINASH CHANDRA BOSE, 27 C. W. N; 
521; (1923) Å. I. R; (C.) 615 964 


s. 51—-Coniract for sale of immoveable 
properiy—Puschasev, when bound to tender 
purchase-money. a 
The strict law as to tender is not applicable to a 

anit for specific performance. 

Tribhuvandas Varjivandas v. Balmukundas 

` Kishoredas, 67 ind. Cas. 865; (1923) A. I. R (B.) 

15; 24 Bom. L, R, 434, relied on. 
A purchaser is not bound to tender the purchase- 
money unless the vendor is ready and williag te 

“perform his part of the promise. S BECRAJ v. 

ALISHER, (1923) A. I. R. (S. 50; 16 S, L. R. 
278 897 


s3. 51, 59. — Performance of contract — Reci- 
procal promise, breach of— Liability of party in 
dsfawi—Railwey agreeing to give delivery after 

wweichmeni— Failure to weigh, effect of. 

Plaintiff consigned a certain quantity of coal 
to the defertiant Company for carriage to a cer- 
tain station. On arrival at destination the con- 
signee suspected that there was a considerable 
shortage in the quantity of coal consigned and 
he refused to take delivery without weighment. 
The defendant Company agreed to do this, but 
failed to carry out the agreement. The consignee 
refused to take delivery, and the plaintiff there- 
upon sued the defendant Company for the price 
of the coal : 

Held, that.although the defendant Company 
was not ordinarily bound to give delivery after 
weighment, they had agreed to do so in this 
case and having failed to carry out their agreement 
tiey were liable to the plaintiff irrespective 
of the terms of any Risk Note that the plaintiff 
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may have signed. Pat Easr INDIAN RAILWAY 
COMPANY v. NADIA Coal, Company, 1 P. L. R. 336 
(1924) A. I. R. (Pat) 39 260 


61—Morigage—Appropriation of 
surplus profiis—Consivyction of deed of further 

Charge—Covenant to redeem along wiih earlier 

deeds, effect of—Covenant to pay interesi out 

of pocket, effect of. 

Per Kanhaiya Lal, J. C—Where there 
ate successive mortgages, the later ones 
qualifying or restricting the terms and con- 
ditions entered in the preceding ones, the 
rights of the parties must be governed, so 
far as may be, by the covenants as they 
ultimately stand. 

A covenant in a deed of mortgage of further 
charge postponing the payment of earlier deeds 
till the last deed is paiq does not prevent the 
payment of the latter, after it falls due, before 
the earlier deeds are paid. 

Per Ashworth, A. J, C.—Where mortgaged 
property is made subject to a further charge, 
surplus profits in the hands of the mortgagee 
Should, in the absence of any express agreement 
to the contrary, be used to liquidate the interest 
on the further charge in preference to liquidat- 
ing other deeds which have no connection with 
the property. 

Notwithstanding anything contained in sec- 
tion 61 of the Contract Act, in the absence of 
appropriation, payments of surpluses should be 
appropriated to interest before they are appro- 
priated to principal on any particular debt, 

In many cases where itis provided that a deed 
of further charge shall be paid up along with 
an earlier deed the meaning is nothing more than 
that it shall not be paid up before. O SansUTI 
PRASAD v. EHTIISHAM ALI, 25 O. C. 349; (1923) 
A. I. R. (O.) 123 . 810 


——-— § 69—" Inlerested," meaning of-— Person 
benefiting by payment, duty of. 

Where a proprietor in good faith pending litiga- 
tion makes necessary payments for the preservation 
ofthe estate in dispute, and the eState is afters 
wards adjudged tohis opponent, he is entitled to 
be recouped what he has so paid by the person who 
benefits ultimately by the payment, if he has 
failed through no fault of ehis own to reimburse 
himself out of the rents,  * 

The word “intereste " in section 69 of the 
Contract Act oughf not to be construed narrowly 
as meaning a person with a real interest, 
If bona fide one believes that he has an interest 
in property and not only as a pretext for having 
a claim against those who are bound to make the 
payment, there is no reafon why the law should 
not compel the person ultimately benefiting 
by the payment to return the money ‘to the payer, 
Pat Duükuiw SONA KUER v. BIBI ALE a 

: 5 


ss. 69, 70— Tenure, sale .of—Payment of 
rent-decrees by purchaser— Amount, whether can 
be recovered from tenant, * © o 
The purchaser ofa tenure purchases the prop» 
erty with the ancumbrance of re due from 


ee ee eee ee 8 
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the otiginal tenant with respect to the tenure 
in question at the date of his purchase, the rent 
being the first charge on the property. He must 
be deemed to have knowledge of the prior incum- 
brances and the existence of an jncumbrance must 
have affected the price which he offered at the 
auction-sale. The liability to pay the rent for a 
period previous to the purchase is, therefore, 
that of the purchaser, and in discharging the 
rent charges or in paying off rent-decrecs, he 
simply discharges his own liability and not that of 
the original tenant, and has no right to recover 
the payments made by him from the original 
tenant. Sections 69 and 70 of the Contract Act 
have no applicability to such a case. Pat RANG 
LAL SAHU v. KALI SHANKAR SAHAI, (1923) Pat. 
353; 2 Pat. 890; (1924) A. I. R. (Pat) E 





-— S. 74 — Penally—Movrigage-deed—Covenant 
to pay enhanced interest whether penal— 
Compound interest——Constyyciion of deed— 
Interest, enhanced, on defqauit—Date from which 
enhanced raie payable, 

Where a mortgage-deed provides. for the pay- 
ment ofanenhauced rate of interest incase 
of default, the parties must, in the absence 
of a specific provision tothe contrary, be deemed 
to have intended that the enhanced rate would be 
chargeable from the date of default and not from 
the date of the deed. 

Under section 74 of the Contract Act a stipula- 
tion for increased interest from the date of default 
may be astipulation by way of penalty, but the 
circumstances of each case must be taken into 
consideration, for determining whether a particular 
covenant for payment of enhanced interest is 
excessive or unconscionable, If the covenant im- 
poses a penalty which can be regarded asa reason- 
able compensation for the default there isto reason 
for granting any relief in mitigation of it. 

An agreement to pay interest at an enhanced 
rate for the breach of acontract may not be ex- 
travagant or unconscionable, ifthe original rate 
of interest was fixed low in order to enable the 
debtor to pay interest regularly at the stipulated 
time, 

A coyenant to pay compound interest is not 
by itself penal. O KANDHI v. HUSSAIN BIBI, 
(1923) A. I. R, (O.) 15% 26 O.C. 352; 10 O. L. 
J. 611 i 768 


—— S. VA4— Penalty — Mortgage — Interest— 

Rate to be reduced on pinctual payment, 

In order to avoid the consequences laid down 
in section 74 of the Contract Act all that a 
mortgagee need do is toereserve the higher rate 
as payable unfler the mortgage and to provide 
for its reduction in case of punctual payments: 
L Frrz-HonxEs v. BANK OF UPPER INDIA, (1923) 
A.I.R. (L) 54854 1.258; 5 I. L.J. 438 523 
e—a SS, 73 Expl, 190—Princtpal and agent 

—Racor for sale of goods abroad—Sub-agent, 

whether cane be appotnied—Implementing of 

contgacts, whether parmissible—-Lien of agent on 
moneys of principal for expenses incurred. 

Plaintiffs made foxwatd contracts to supply a 
certain quantity of wolfram to defendants which 

e . 
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the latter arranged to sell in England: through 
their agents, the latter in their tum contracting 
to sellin their own name. Plaintiffs failed to 
supply the full quantity agreed to be supplied 
by them, and the defendants’ agents in England 
being pressed by their purchasers carried out 


the contracts bysupplying wolfram received from ° 


other sonrtes and charged the defendants for the 
cost thereof. Ina suit by the plaintifis to recover 
from the defendants the price of wolfram supplied 
the latter claimed to deduct for the moneys in 
their hands the expenses properly incurred by 
them in carrying out the contracts in England 
through their agents: 


Held, (1) that the defendants were the factors 
as well as the agents of the plaintiffs; 

(2) that under section 190 of the Contract 
Act, the defendants had authority to employ 
Sub-agents in England to sell the ore; 

(3) that plaintiffs having failed to supply the 
ful quantity of the ore, the defendants and 
their sub-agents were entitled to implement the 
contracts entered into by them in England, pro- 
vided that they acted reasonably and prudently 
and in mitigation of damages ; 

(4) that the defendants were entitled to retain 
moneys of the plaintiffs which were in their 
hands for expenses properly incurred in imple- 
menting the contracts. 

The eXplanation to section 73 ofthe Contract 
Act shows that the implementing of contracts is 
Yecognised by the Act and that itis a part of the 
law in the case of unfulfilled contracts, L B 
LIBIBOAK SYNDICATE v. FYRLAY FLEMING & Co., 
xi L. B. R. 326; (1923) A. L R. (R.) 84 920 


ss. 78, 114—Contract for sale of motor 
car-— Insialmenis — Property, when passes—- 
Intention of parties—Warranty, implied,» breach 
of—Damages. 





A seller of a motor car impliedly contracts to sell 
a Car that is reasonably fit for use as a motor car. 

Jones v. Just, (3868) 3 Q. B. D. 1974 9* B. & 
8, 141; 37 L. J. Q. B. 89; 18 L. T. 208; 16 W.R. 
643, distinguished, 

Priest v. Last, (1903) 2 K. B. 148; 72 L.J. K; 
B. 6571 89 L. T. 33; 51 W. R. 678; 19 T. I, R. 527, 
relied on, i! 

A contract for the sale of a motor cat'on jn- 
stalments contained the conditions that the buyer 
would pay instalments punctually; that after 
delivery of the cat the seller had a right to enter 
upon theepremises where the car was and inspect 
the car; that the purchaser was not to dispose of 
the car before the full price was paid; that 
the purchaser was to insure the car and 
assign the policy to the seller; that in default 
of observance by the buyer of any of the condi- 
tions aforesaid the seller had the right to determine 
the contract and to seize and take possession of 
the car: e 

Held, (x) that the intention of the parties as 
expressed in the conditions was that property 
in the car should not pass until full price had 
been paid, and that that intention must prevail} 
in spite of section 78 of the Contract Act; 


the business 
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-~ Brij Coomaree v. Salamanday Five Insurance 
Company, 32 C4 816, dissented from. 

*(a) that there was an implied warranty that 
the car was fit for use as a motor cari 

(3) that the buyer was entitled to recover 

damages on proof of breach of the implied warranty. 

- B HURBUT JOHAN AMIMS v JAL P. VIRA 25 

Bom. L. R; 778; (1924) A: I. R. (B.) 41 150 


S. 181—~Parinership—Pariner, money 
borrowed = by— Firm, whether Wabla—Troding 
firm, wahi is—Buying and selling of goods. 

Ayy partner in a trading firm has an implied 
authority to borrow: money for the purposes 
of the business on the credit of the firm, and no 
duty is cast on the person advancing the money 
to make any enquities, and the other partners 
are liable. though the borrowing partner may 
misappropriate the money. 

A firm would be a trading firm within the meane 
ing of the above rule if its business consists 
in buying and selling. A partnership for the 
purpose of buying and selling copper and brass 
utensils is of a commercial nature, and every 
pattner in such a firm has implied authority 
to borrow money on behalf of the firm for the 
business of the firm, 

In the case of a partnership, 
of the firm does not include the 
buying and selling’ of goods, no partner can 
botrow money ot pledge the partnership property 
So as to bind his co-pattners. B SAREmMAL 
PUNAMCHAND v. KAPURCHAND RUNAMCHAND, 25 
Bom, L.R: 1093; 48 B. 176 548 
ss. 239, 258--Income Tax» Act (VII 

of 1918), s. 12 (1)—Super Tas Act (XIX of 

1920), $. 3--Agretmen? io become Partners, 

effec of— Rules determining partners’  muluaj 

yslaiions, when appiy—Sola owpty of business 
taking wife as Parner— Agreemani fixing wife's 
vighis. and Habiliies--— Business whether a firmi: 

A,the soleowner of a business, admitted his wife 
°” S as a patine# in the business by means of an agree. 

ment which provided that he shall pay her oneanna 
in the rupee out ofincome of the commission but 
that nothing therein contained shall in aly way 
limit, restrict or interfere with his right to forego 
the whole or any part of the commission or to 
admit other people as partners and that S shall 
fave the right to take one or more partners on the 
death of Ag 

Held, (1) that the document was sufüclent to 
constitute 8partnezship between the two execut- 
ants; . 

(2) that by virtue of the agreement the? business 

was constituted a firm within the meaning of sec. 

tion 12 (x) of the Income Tax Act, read with 

section 3 of the Super Tax Act. i 
Pet Sháh, 4. C, J.— Whenthe parties agree to 

become partners it ig not necessaty to state in 

terms that they agree to combine property, labour 

orskil. ° . 

Per Grimp, J.—The tules laid downin section 





however, where 





253 of the Contract Act have no application when - 


there is & contract to the contrary. B In ve 
.AMBALAI SARaBHar, 25 Bom, L. R. 1225) (1924) 
A. I. R; (B.) 182 699 


INDIAN CASES, 


{1924 


Conversion—Properly whether passes— Judgment 

Jor value of property converted, effect of-——Set-off-— 
z nsolvency—Proof of claim in insolvency, effect 
of. 
Plaintiff, who was the owner of aring of the 
value. of Rs. r,ooo,lent it to the first defendant. 
Plaintiff was liable to first defendant on a pro- 
note for Rs. 2,500 and first defendant was liable 
to plaintiff in a sum of Rs. 2,072-8-0 in respect of 
another transaction. Plaintiff presented an in- 
solvency petition against first defendant alleging 
that the latter was indebted to him in all in a 
sum of Rs. 3,072-8-0 including the value of the ring 
which first defendant was stated to have refused 
to return and that after giving credit for 
Rs. 2,500 payable bythe plaintiff there was a 
Sum of Rs. 572-8-0 due by first defendant. Three 
days alter the presentation of the insolvency 
petition, first defendant pledged the ring with 
second defendant who took it without any 
notice of the plaintiff's claim. First defendant 
was, on plaintiffs petition, adjudicated an insol- 
vent and in the bankruptcy proceedings plaintifi’s 
ptoof for the debt of Rs. 572-8-0 was admitted, 
Subsequently plaintiff discovered that the ring 
was in possession of the second defendant, and 
sued the latter for its recovery i 


Held, (1) that the adjudication of the first 
defendant as an insolvent must be looked upon 
as a judgment for the conversion of the ring by 
failure to delivet it up on demand } - 

(2) that the title to the ring, however, remained 
with the plaintiff and did not. pass to first 
defendant ; 


(3) that the plaintiff by alleging that the first 
defendant owed him Rs. 1,000 as a liquidated 
amount and setting about half that amount 
against a debt due from him to the 
insolvent and then using the balance as a liqui- 
dated claim to support his insolvency petition: 
had definitely elected to abandon all right to the 
ting in favour of the first defendant and limit- 
ing his remedy to proof in insolvency proceedings 

(4) that even if first defendant had no title 
to the ring on the date of the pledge in favour 
of second defendant he gotoneorn the date oi 
adjudication on the principle of feeding the 
estoppel or forwarding the title; 

(5) that the plaintiff had no title to the ring 
and the bona fide pledgein favour of the second 
defendant was good and evalid. 

Whitehorn v, Davison, (1911) x X. B. 463; 
80 L. J. K. B. 425: 404 L. T. 234 and In ve Debtor, 
Ex parte Petitioning Creditor, (1907) 97 L- T. 1403. 
I4 Manson 198; 23 T. I. R»6r8, relied on. 

Per Schwabe, C. J.—1t is only in respect of 
liquidated demands that insolvency petitions can be . 
presented by creditors. here is no principle on 
which a debtor can turn himself inif a creditor for 
the purpose of presenting an insolvency petition 
by setting off the value of the property unlawfully 
detained or converted by his creditor against a 
liquidated claim by the creditor against him and 
so leave a balance due to him in respect. gi the 
dealings between them. | . 

A judgment in conversion ddtsenot pass the 
property to the defendant unless, and until it 
is satisfigd. M . 


n 
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Nor does mere ptoof in bankruptcy amount 
to satisfaction so as to pass the property; and part 
satisfaction by execution or by receipt of divi- 
dend n bankruptcy has no higher legal effect; 

But a plaintiff: can after judgment elect to 
look only to his chance of obtaining satisfac- 
tion by execution or by proof in bankruptcy and 
give up his claim to the property. M SINNAM 
CukrtfY v ALAGmI AIvErR, 18 IL. W. 545! 45 
M. L. J. 516; 46 M. 852 580 


Co-owners—One co-owner dealing with property 
as sole owner—Regisivalion of deed of alienation— 
Notice to other co-sharers- . 

Tt is not neccssary for one joint Owner of prop- 
erty to constantly examine the registers with a 
view to satisfying himself that his Co-owner is 
not holding hiiuself out as the sole proprietor of 
the 10i t TO ert . 
ithe cle fact af the fegistration of a document 
by which one vo-ownef purports to dcal with 
joint property as sole proprietor cannot be held 
to give the other co-owner notice of the former's 
dealing with the property. L ISHAR Das v. 
PAzaL ILAHr (1923) A. I. R. (L-) 522 516 


Co-plaintifis—Separate C ounsel. - 

Per Marlen, J.—Ordinarily co-plaintiffs canrot 
sevet at the trial and must appear by the same 
Solicitors and Counsel, : 

The same person cannot be made a plaintiff 
and a defendant in one proceeding. B DADABHOY 
FRAMJEE CAMA 7, COWAsJI DORABJI- PANDAY, 24 
Bom. I, R. 1111; (1923) A. I. R. (B.) 177i 47 Bi 
349 89 


Costs—Costs awarded joinlly against co-plaintiffs 

—Suit for exntribulion, whether matntainable. 

A suit for contribution Les in respect of costs 
awarded jointly against co-plaintiff and paid by 
some of them. O SDH GOPAL v. BIHARI Lar, 26 
O. C. 196; (1924) A. I. R. (O.) 48 "749 


——' PULE aS to, 


Ordinarily costa should abide the result. L 
MUHAMgAD Aslam v. JODH SINGH, (1923) A. I. R: 
(L.) 513 416 


Court-fee—M origage-suli— Interest pendente lit, 
award of— Appegl-—Court-fee payable, 

Plaintiffs instithted a suit to enforce a mort- 
gage and paid Coutj-fees on the principa] sum 
pius interest at the bondrate up to the date of. 
the suit. They also claimed interest pendenie 
lite and futureintgrest upto the date of realisa- 
tion. Their suit was dismissed. They appealed 
and paid the same Court-fees on the memcrandum 
of appeal as they had paidon the plaint. The 
Appellate Court decreed the suit and tothe sum 
claimedin the plaint added a sum by way of 

“interest at the boud rate from the date of suit up 
to the date of its decree. Insecond appeal t 

Held, that the plaintifis were bound to pay 
additional Court-feeson the amount of interest 
pendente Jite awarded by the lower Appellate 
Court. Fab [AmUNA RAI ø. RAMTAHALL RAUT, 
(922) A I. R. (Pat.) 387; 1 Pat, 19; 3 P. Ie T. 
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Court Fees Act (VII of 1870!) s. 7 (v) (6), (x) 


(a)—Suit for specific performance of contract of 
sale and for possession, nature — of— Valuation 
—Court-fees payable. 

A suit ty enforce specific performance of" a con- 
tract to sell immoveable property by directing 
cxecution of a proper sale-deed in,fivour of the 
plaintiff on his paying the price into Court ard 
for recovery of posscssion is a suit for specific 
performance falling under section 7 clause (x) (a) 
of the Court-Fees Act and not one for possessicn 
falling under clause v (e) of the said section, 
and Court-fee in such a suitis, therefore, payable 
on the amount of the consideration 

A suit for specific performance is, i nts essence, 
different from a suit for possession and ihe mere 
fact that possession is also claizxed in such a 
suit does not rendcrit any the less a suit for speci- 
fic performance. M SUNDARA RAMANUJAM NAIDU 
v. SIVALINGAM PILLAI, 18 L. W. 333; 45 M. L. J. 
431; (1924) A. I. R. (M.) 360; 47 M. 150 549 


s 7 (v) (a)  (@)—Sutt by ryot 
against another tyot for possession of land, 
valuation — of—Cowrt-fee payable—Proceduve 
——Civil Procedure Code (Act V of 1908), 
O. VII, r. 10-—Order directing return of plaint 
when to be made. . 
Sub-clause (a) of clause (v) af section 7 of the 
Court-Fees Act applies only to a suit for a definite 
fractional share of an estate aud not to a suit 
for a piece of land which forms a plot defined 
by metes and bounds and ia included in aon 
estate. 

A suit by one ryot against another syot for 
possession ofa plot of land forming part of a 
Zemindari estate isegovefned by sub-clause (4) 
of clause (v) of section 7 of the Court-Fees Act. 

A Paimaish Register is not the Collector's 
Register referred to in sub-clause (a) of clause (v) 
of section 7 of the Court- Fees Act. 

Godavarthy Sundaramma v, God ay arihy M angamma, 
47 Ind. Cas. 543; 8 L. W. 88; 34 M. L. Ji 558 
Chandan v, Bishen Singh, 11 Ind, Cas. 816; 33 
A, 630; 8 A. L. J. 798, followed, 4 

Where a Court finds that a suit valued under 
clause (a) fails under clause (d) of section 7 (v)»! 
the Court-Fees Act, it should call upon the plaint- 
iff to state what the market value of the land 
is end after determining the market value should 
direct the plaintif to pay the proper Court-fee 
on that valuation, and if he fails to m&ke the 
payment within the time fixed, the Court must 
reject the plaint but if he makes the payment 
and if itisfoundthat the valuation of the suit 
goes beyond the Court's jurisdiction, the Court 
should return the plaint for presentation to the 
proper Court. M KanpaswamMy GOUNDAN v. 
SuBBAI GounDAN, 46 M. L. J. 345; 34 M. L. T. 92; 
(19024) M, W. N. 338 781 


————— S. 7? (1X)—Morigage suit — Interest, future 

— A bbjeal— Couri-fee payable. 

When a mortgage suitis dismisscd the plaintiff 
is entitled to value his appealatthe sum claimed 
inthe plaintin respect of the principal and interest 
up to the date of filing tne plaint andis not bound 
to value the future interest which he may claim 
from the date of the suit up to the date of realiza- 
tion, orto pay any Court-fee thereon, But ifany 
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future interestis determined by the Trial Court 
and is entered inthe decree then the plaintiff, on 
appeal by the defendant, is bound to pay addi- 
tional Cautt-fee on the sum of interest so added in 
the decree as having accrued from the date of the 
suit up to the date of the preparation of the 
decree in the lower Court. Again,if the plaintiff 
filing an appeal on the valuation stated by him in 
the lower Court, obtains a decree in the Appellate 
Court fora sum higher than that actually claimed 
byhiminthe lower Court, he 1s bound to pay 
Coutt-fee gn such additional sum, and when future 
interest if added in the decree of the Appellate 
Coutt, he would not be able to exe€ute his decree 
unless he pays Court-fee on the futute interest. 


Pat KALI PRASAD SINGH v. MATHURA PRASAD 
SINGH (1923) A. I. R. (Pat) 281 P. L. R. 16; 3 
P.L. T. 8 1054 


——— E: 7 (x) (a)—Suits Valualion Act (V II 
of 1887), ss. 8, 11—Specific performance of con- 
tract, suit — for— Valuation. for Couri-fcee ana 
jurisdiction— Appeal— Objection — 10 valuation, 
when can be urged. 

Under eas (x) (a) of the Court Fees Act 

@ suit for the specific performance of a Contract of 

sale must be valued for the purposes of Court-fee 

at the amount of the consideration and the valua- 
tion for the purposes of jurisdiction will be the 
same under section 8 of the Suits Valuation Act, 

A plea as to the want of jurisdiction of the Trial 

Court based on the ground of undervaluation of 

the suit cannot, undersection 11 of the Suits Valua- 

tion Act, be urged during arguments in an Appel- 
late Court unless it has beeneraised in the grounds 
ofappoal OASHFAQ HUSSAIN v. BUNVAD HUSSIAN, 

(1923) A. I. R. (O.) 252; 9. O.& A. X. R. 415 874 


— FEE ; I 

— a. 18, D. Sch. III— Hindu joint family 

Father pand M Don of father— Letters of 
isivaiton—Cowrt-jee - — 

MG anan jah are payable in respect of an 
appWication for the grant of Letters of Administra- 
tion to the family property made hy sous on 
the death Of the father in a Hindu joint lamily 
consisting ofthe father and sons. B KEsHAVLAL 
PUNJ ALAL v. COLLECTOR OF AHMEDABAD, 25 B 
L.R.12 405 48 B. 75: (1924) A.I. R. (B.) cn 
weg, 19, cl. (xx), Sch. IL. Art. 1— Application 

for RN deposited in Couri——Couyrt- 

j ef. . 

i ded to the High Court, for the refund 

of money deposited by the applicant for the pre- 

aration of & paper-book in Ri Cen ud 

visions of .1, Schedule 

s ee dort Bees Act, beat à Court-fee of Rs. 2. 

Such an application does not come witbin the pur- 

i (xx) of that A me n 

t exempt from the payment o urt-fees, 

ET EE DEBI v. GOPESHWAR PYNE, 27 C. bs 
N. 646; (1923) A. L R. (C) 599 





wawan of Judicial Commisstoner's Court 
ied. ES od nemani wih Jury— 
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A Judge of the Court of the Judicial Com- 
missioner of Sind silting in Sessions has under 
seclion 307 of the Crinunal Procedure Code ro 
power to diifer from the verdict of a Jury and 
refer a case to the Court sitting in its High 
Court jurisdiction, 

The wotds “esceptin sections 376 and 307” in 
section 266, Criminal Procedure Code, do net 
exteud the powers of a Judge of the Court of 
the Juticial Commissioner of Sied to refer. On 
the contrary the PON ou of section 305, 
Criminal Procedure Cude, direct the Trial Judge, 
except under special circumstances, to give effect 
to the verdict of ihe Jury. S EMPEROR v. MITHOO, 
25 Cr. L. J. 428 604 
— ——— 88. 15, 208, 587-—S essions iytal— Assessors, 

number of, less than that required by law, effect of 

— Irregularity or illegality . 

Where a Sessions Judge tries a case with the 
aid of assessors, it is the Judge plus the assctt ors 
who constitute the Court, not the Judge alone; and 
where, therefore, a Sessions Judge tries a case 
with the aid of a number of assessors less than 
that fixed by law there is no trial at all, and 
the defect cannot be cured by section 537 of 
the Criminal Procedure Code. N JAIRAM KUNBI 
v. EMPEROR, 25 Cr. L. J. 459 811 
—————— $81107, proceedings under Attachment of 

property, whether can be directed. 

Noorder of attachment of property can be 
passed in a proceeding under section 107 of the 
Criminal Procedure Code. QO RAM SARUp v. 
EMPEROR, 25 Cr. L. J.350 238 
107, proceedings | under— Indefinite 

information—Magistrate, duty of. 

In the case of proceedings under section 107 
of the Criminal Procedure Code the Magistrate 
must show that he had information entitling 
him to act under the section. . 

Where proceedizigs drawn up by a Magistrate, 
against one patty to a dispute concerning some 
property, under section 107 of the Criminal Pro- 
cedure Code, recite simply that he has received 
a report from the Poliee that that party is likely 
to commit a breach of the peace or do a ‘wrongful 
act which may occasion a breach of the peace, 
inasmuch as it is using threats of violence to 
the other party, the informafion is too vague 
and indefinite to justify action and the proceed- 
ings must beset aside. Pats NAND KISHORE NATH 
SAHI DEO v. EMPEROR, (#922) A. I. R. (Pat.) 200; 
25Cr.L.]. 369; 5 P. 1. T. 353; 2 P.L. R. 159 E 


a T 


E A1 
-——— —— 88. 107, 117, 54b—Securily to keep the 
peace— Procedure— Costis, order as to, legality of. 

A proceeding under section 107 of the Criminal 
Procedure Code must be conductedin the manner 
prescribed for conducting trials and - recording. 
evidence in summons cases. — 

Section 545 of the Criminal Procedure Code 
cannot apply to a case under section 107 of the 
Code, inasmuch asno fine can be imposedin such 
a Case, An order, therefore, directing an accused 
person under section 107 of the Crimine] Rrocedure 
Code, to pay costs to the eo ae is ultra 
vires, A SHEO PRAsAP SINGH v. MAHANMGOO 
NONIA, 25 Ci L. J. 476 828 
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mi gg, 107, 486, 498— Security procesdings— 
Further enquiry--Distrvict M agísirate, power of 
-— Procedure. 

Proceedings under section 107 of the Criminal 
Procedure Codeare not included within the pro- 
visions of section 4360f the Code, anda District 
Magistrate has, therefore, no jurisdiction to direct 
further enquiry in such a case. The proper pro- 
cedure is forthe District Magistrate to report the 
result of his examination of the record to the High 
Court, which can pass appropriate orders in the 
case, A ROSHAN SINGH v. EMPEROR, 22 A. L. J, 
139) 46 A. 235;25 Ct. L. T. 467 819 


ss, 107, 014, 515— Boyd! o keep the peace, 
nature of-—Privatepariy, staius 0f— Forfeiiure of 

Lond, without notice, effect of. 

A bond undersection Io7 of the Criminal Pro- 
cedure Code is not given to any particular person 
but to the Court, à private party, therefore is not 
entitjed to appeal against an Order refusing to 





forfeitit, thoughitisopen to the District Magis-. 


trate to take action in revision. 

An order directing the forfeiture of a bond without 
notice to the party whose bond 15 forfeited, amotints 
to a failure of justice, even though an order of for. 
feiture would have been passed if that person had 


had an op ortunity of being heard. Q SARJU 4N 
JALRAJ KUAR, 90, & A. 1, R. 118; 25 Cr L. J. 
445 79d 


s. 109-— Proceedings under section 109— 

Escape from Police custody—Offence— Penal 

Code (Act XL V of 1860), ss, 224, 42 5 B. 

A person escaping from Police*custody while 
proceedings under section 109, Criminal Procedure 
Code, have been taken against hin commits an 
offence under section 225B and mot section 
224 of the- Indian Penal Code. § EMPEROR v. 
KHAN Kort, 25 Cr. L. J. 462 814 
$. 110~—Securiiy te be of good behaviour—- 

Habiiual thisves—Eyidence of suspicion, a&mis- 

sibility of —Gexeral rspuie. 

In a proceeding under section xro of the Crimi- 
nal procedure Code, evidence that the accused 
have been suspected of theftin a large number of 
cases is ud& evidence on the basis of which they 
esu be bound over, yet when evidence of general 
repute has been given, the fact that the accused 
have been suspected in a large number of cases 
may be admissible as corroboration. 

When thefts are comrgitted and the perpetrators 
arenot known, the petsows on whom suspicion 
naturally falls are those persons who have the 
reputation of being habitual thieves. Conversely 
the fact that the accused have never been suspected 
in any case might tend to weaken the evidence of 

' general repute, A GpDRI KHATIK v. EMPEROR, 

(1923) A. I9 R. (AJ) 595; 25 Cr. L. J. 486 886 

— —— S. 1l0—-Substantive offence not proved— 

' Proceedings under s. x10, whether proper. 

Where a man has been arrested on a substantive 
charge (e.g., of dacoity) butreleased for the reason 

sthat that charge cannot be sustained, the prose- 
cufion undeg section 110 of the Code of Criminal 
Procedutegow the*same evidence on which the 
charge for the substantive offence was founded 
Qr on evid@uce which arises as a natural sequal 
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to the charge of thesubstantive offence, is not 
desirable. O SITAL DIN v, EMPEROR, 25 Cr, L. f. 
366 ; |: 302 
ss. 128, 132, 297-— Unlawful assembly, dis- 
persing of— Police Officer in. charge of patrol boat, 

Power of. 

The power to disperse an unlawful assembly by 
force is not given by the Code of Ctiminal Procedure 
to any Police Officer below the rank of an officer 
in charge of a Police Station. The powers 
of a Police Officer iu charge of a patrol boat are 
no higher than those of an officer in (charge of 
an outpost, and such an officer has.no power to act 
under Chapter IX of the Code of Criminal Procedure 
and cannot, therefore, purport to act undcr that 
Chapter within the meaning of section 132 of the 
Code, € MAHOMED YUNUSv. EMPEROR, (1923) A. 
I. R. (C.) 517; 50 C. 318; 25 Cr, I. T. 467 819 


— 5. 144, scopa of— Immadiate | action, whin 
justified — Expression. of opinionin miscellaneous 
proctedéngs— Main case, effes on— Transfer 
grounds for. 

The gravemen of the provisions of section 144 
Criminal Procedure Code, consists in providing, 
speedy remedy in cases of emergency and a Magis- 
trate is justified in passing an es*París order under 
sub-section (2) of the section immediately on re- 
ceiving a Police report if he is satisfied that im. 
mediate action is necessary. An aggrieved party 
can move the Court for a rescission or alteration 
of the separate order under sub-section (4). 

The mere fact that a Court has expressed a 
prima facie opinion ina miscellaneous proceed- 
ing on a matter which is also in issue in the 
main case does not show that it has prejudged the 
maiu case itself. | 

‘In the course of a trial under sections 147 and 
323, Indian Penal Code, after a charge had been 
framed against the accused, the Magistrate re- 
ceived a Police report and passed an order 
under section 144 of the Criminal Provedure 
Code, The accused applied for @ transfer of the 
case on the ground that by passing the aforegaid 
order the Magistrate had formed his conclusions 
with regard to the case against the accused: ` 

Hid, that inasmuch aa the Magistrate had 
jurisdiction to entertain the report he was justi- 
fied in taking action under section 144 Oly the 
Criminal Procedure Code and that the expression 
of his opinion in that matter wasenot a suficient 
ground for transfer of the case. O JANG BAHApUR 
v. EMPEROR, 25 Cr. L. J. 433 











mo 

- $8. 144, 147, procedure under— Dunes 

—-Order passed after ex parte enquiry, legality 
" *. 


of. 

Petitioners complained to a Magistrate that the 
opposite party was abont to close a road over 
which-the petitioners had a right of easement 
and that there was immediate danger of a breach 
of the peace, Their application purported to be 
under sections 144 and 147 f the Criminal Pro. 
cedure Code and invited the Magistrate to take 
action. The Magistrate instead of calling for 
written statements of the parties and heatin 
evidence or holding any enquiry at all went Over 


to the office of the opposite party and afteg 


p 
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obtaining some information passed an order 
declaring that the road belonged to the opposite 
party and they cowd deal with it in any manner 
they pleased t 

Held, that the procedure adopted by the 
Magistrate was wholly unwarranted by law aud 
hisorder was consequently illegal and must be set 
aside. Pak NARENDRA NATH v. EAST INDIAN RAIL» 
WAY COMPANY, 25 Cr. L. J. 455; 5 P. L.T. 419 867 


8.140, proceedings under—Moveable pro- 





eri y. 

ak AA under section 145 of the Criminal 
Procedure Code cannot be instituted with respect 
to moveables, O Hira LAR v. EMPEROR, 25 u 2 


. 440 
ne e 145, proceeding under— Nolice— Finality 

of proceeding —M agistrate, duty of. "- 

A proceeding under section 145 of the Criminal 
Procedure Code is binding on the whole world. 
Under clause (3) of the section the order initiating 


the proceeding is to be published by a copy of - 


it being affixed to some conspicuous place at or 
year the subject-matter of the dispute. This pro- 
@ision is intemded to give ‘notice to ali persone 
interested in the subject-matter of the dispute 
to come forward and be made patties to the pro- 
ceeding. ‘Therefore, when the proceeding is 
over, the question of possession is,so far as the 
Magistrate is concerned, set at rest once for 
all, and thereafter he should maintain the order 
by taking action under sections 107 and 144 
of the Code, as the case may be, against persons 
interfering with the possession of the party de- 
clared to be in possession, whether or not they 
were patties to the proceeding under section 145 
ofthe Code. Pat RAGHUNANDAN v. KISHIN MORAN 
Sixes, (1922) A. I. R. (Pat) 210; 25 Cx. Lr, ELM 


— s. 145, procaeaings nadire KAN 
rdinarily, no revision lies in respect of pro- 
cofdings cadet Chapter XII of the Code ‘of Crimi- 
nal Procedure except where the order ls wholly 
slira vires and without jurisdiction. O Hrra LAL 
». EMPEROR, 25 Cr. Le J. 440 " 798 
s. 147 — Jurisdiction—Preliminary order 
— Addition of applicants—Revision. "n 
Unless there are special circumstances giving 
tise Yo an apprehension of the breach oi the peace, 
there is no jurisdiction to make an order under 
section 147, Criminal Procedure Code, 
The bringing of new applicants on record 
after the preliminary order. in proceedings under 
section 147, Criminal Procedure Code, is passed, is 
undegjrable but itis a mere irregularity which 
does not vitiate the proceedings. 
It is not usualfora High Court to interfere in 
revision with the discretion of the Magistrate who 
has passed an ordet under section 147, Criminal 
Procedure Code, unless it is made without juris- 
diction or if the Magistrate has not -followed 
the procedute which has been laid down. WN 
PARASHRAM v, GOPAL RAMCHANDRA, 25 Cr, B ds 








ii s. 148— Local inspection, object of. 


phe object of local inspection i8 to understand 
and appreciate the typography of the laud in 
e 
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dispute in order to aid the Magistrate in 
appzeciatingtheevidence offered in Court; but 
the local inspection cannot take the place of 
legal evidence, much less the result thereof can be 
used as à basis for the decision, Pat RAM RATAN 
Kuar v. TARAK NATH BHATTACHAR]I, (1922) A, I, 
R. (Pat.) 249; 25 Cr. I. J; 412 482 


s. 154— First Information Repcri—Pre- 
sumption of corvectness——Prosecution, whether 
bound. 

The prosecution is bound by practice to produce 
in Court the First Information Report made to the 
Police but it is uot bound to refrain from leading 
evidence that the report is not accurate. To hold 
that the prosecution is tied down tightly to the 
words of the First Information Report would recog: 
nise the recording officer as possessing an authority 
which in no way belongs to him and would be most 
dangerous, L RAJA v. EMPHROR, 25 Cr. I, J. 453 

17 








8.154-—First Information Report, what 


ts. 

The FitstInformation Report is the technical 
description of a report under section 154 of the 
Criminal Procedure Code, giving first information 
of a cognizable offence. Itis usually made by 
the complainant or by somebody on his Lehalf. 
The description is inapplicable to a statement _ 
made by the accused. ASUBEDAR wv. EMPEROR, 
(1924) A. X. R. (A) 2075 25 Cr. L. J. 490 890 
— 88. 154, 162—Siatement to Police Officer 

wrongly stongd— Admissibility in eyidence. 

Statements to a Police Officer in the course of 
an investigation ate not rendeted admissible in 
evidence under section 154, Criminal Procedure 
Code, by the mere fact that they were signed by 
the peison in contravention of the provisions of 





section x68, Criminal Procedure Code. 
Inve NARAYANA MENON, 25 Cr. L. J. 401 481 
——— S. 172-—~-Siatements in Police diaries, use 


of. 

Statements embodied in Police diaries can be 
used in favour of an accused person but not against 
him. L RAJINDAR SINGH v. EMPEROR, (423) A. I. 
R. (L.) 516; 25 Cz. L. J. 409 89 
— 8$. 177—.Penal Code (Act XL V of 1860), 

s. 406——Offence of criminal misappropriation— 

Place of trial. e. 

An offence under sectiow 406, Indian Penal 
Code, can be tried onjy ft the place where the 
money was received and misappropriated by the 
accused. @ A. K, MAIRA v. KAMINI MOHAN Koss, 
25 05.144.377 i 425 
ss. 179, 181 (2)-—Críminal breach of trust 

— Jurisdiction to try offence——Loss, whether "con- . 

sequence” of offence. ? n 

The jurisdiction of a Cont to try an offence of 
criminal srisappropriation or Criminal breach of 
trust is governed by section 181 (2) and not by 
section 179 of the Criminal Procedure Code. 

Though loss to the complainant is the normal, * 
result of Criminal misappropriation or Crimital 
breach of trust, it is notan ingredjént of those 
offences and cannot, therefore, be descfibe d ss a 
EN consequence '', within the meaning ot section 
i79 of the €riminal Procedure Code, * : 
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Accused was emploved by a Lyallpur firm to 
sell goods at Karachi. The contract of employ- 
ment was entered into at Lyallpur and the accused 
was bound to remit money aud send his accounts 
to Lyallpur. He failed to account for some of the 
items received by him at Karachi and a com- 
plaint under sevtion 408 Of the Penal Code was 
preferred against him at Lyallpur! 

Held, that the misappropriation, if any, bad 
taken place at KaraChi, and the Lyallpur Courts 
had no jurisdiction to try the accused. L MAHTAB 

` DIN v. EMPEROR, 25 Cr. L. Je 410 490 
— 8. 188 — Cff:ncs committed during journey 
— Place of trial, 
. Waen auoffence is committed whilst the offend. 
er is in the course of per orming a journey and he 
is arrested aui taken to the destination, a Court 
having jurisdiction atthe latter place can try 
the offence, though it was committed outside its 
jurisdiction. § EMPEROR v. MOULABUX, 25 Cr. L. 
J. 439 7297 


wan 8, 195 —Sanchion to prosecute—-Parties on 
bid teyms—Sanction, grant of. 

Waere it is found, after a consideration of 
the evidence that a charge of an offence against 
&1 accused person is false, the accused should 
b» allowed to prosecute his accuser for having 
brouzhta false charge. The fact that parties 
are on bad terms is not a reason for refusing 
SauCtion for prosecution. Jy HanrCHAND v, AYA 
RAM, 4 L Ie J. 321; (t922) A. I. R. (In) 403525 Cr. 
Ly. J. 386 434 








Ss. 195, 439— Sanction to prosecuie— Revi- 
Si2n— Interference by High Court, when justified. 
Where an application for sanction to prosecute 

has been dealt with by two Courts, the High 

Court can only interfere, if at all, ia the exercise of 

its revisioaal jurisdiction under section 439 of the 

Criminal Procedure Code. and then only to prevent 


& gross and palpable failure of justice. A Jorr 
PRASAD v. DURSA PRASAD, 25 Ct. L J. 424 806 





s 195 ~Sunciion to prosecute, whether should 
ba ,y 4nf2d to debtor against creditor. 

It is not expedient that a sanction to prosecute 
should be granted to a debtor to use against his 
creditor. L BIKRAM@INGH v. NIHAL CHAND, 25 Cr. 


L. J. 594 e 1008 
ss. 195, 478—9 Proceedings under s. x95, 
whether j &dicial—S. 476, application of. 

Proceedings under section 195 of the Criminal 
Procedure Code are judicial proceedings for the 
purposes of section 476 of the Code. A BIKA- 
RAMA PRASAD v. EMPEROR, (1922) A. I, R. (A) 2923 
235 Cr. L. ], 387 ° 435 
S. L93—-—Order of Government sanctioning 
“ prosecutión— Form of order. 

No special mode is laid down in the Criminal 
Procedure Code whereby under section 196 the 
e , order or sanciion of Government to prosecute for 
cxtain off:nces is to be conveyed to the offecr 
wao puts tite law iu motion. It need not contain 
the cnarge of the offence. All that the Court has 
to see ls, waetuel the complaint was made by the 
O:jef or under the autholity of Govegnment. M 
in ve NARAYANA MENON, 25 Cr Ie J. 401 481, 

* 
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ss, 204, 969— Order diveciing summons fo 
issue— Magistrate, power of, to rescind order. 

An orderunder section 204 of the Criminal Pro- 
cedure Code, directing the issue of a summons, is 
not a judgment to which the provisions of section 
369 would be applicable. A Magistrate, thcrejore, 
has jurisdiction to rescind such an order, and 
dit.ct the holding of an inquiry undir scetion 202 
of the Cole. C LALIT MOHAN v. NONI LAL SARKAR, 
27 C. W.N. 651; (1923) A. X. R. (C) 662; 39 C. I. 
J. 329; 25 Cr. L. J. 494 816 
ss. 215, 428, 439—Commitnenti Made under 

5. 423, whether can be quashed—Reyision, 

Section 215 of the Criminal Procedure Code 
has no application to an order of commitment 
passed by a Sessions Judge under section 423 
ofthe Code, in dealing with the appcal of an 
accused person. 

Such an order of commitment can, however, 
be dealt with by the High Court in the exercise 
of its powers of reviiion. LB EurEROR v NGA 
THET SHE, 11 I, B. R. 375; (1922) A.X. R. a. 








401 25 Ct. Ie J. 5:8 
ss. 223, 949 — Examination of accused? 

absence of —Procedure. . 

Whereit is found that the provisions of sec- 
tion 342 of the Criminal Procedure Code have not 
been complied with the proper course for the 
Appellate Court to follow isto set aside the cone 
viction and to remit the case to the Trial Court in 
order thatthe provisions of section 342 may be 
followed and the matter disposed of according to 
law. ( KASHI PRAMANIK v, DAMU PRAMANIK, 27 
C. W. N,28; 25 Cr. Ip J. 524 988 
Ss. 294, 289—— f oitsder of charges Offences 

of different kinds commilied on different days— 

Joint trial— Illegality. i 

A misjoiuder of charges constitutes an illegality 
invalidating the entire trial, l . 

Sections 234 and 2390f the Criminal Procedure 
Code cannot be combined. ; 

Niwa Gopal v. Jiban Krishna Bagcht, 20 111); 
Cas. 412; 40 C. 318; 14 Cr. L. J. 428, Emperor v; 
Mata Prasad, 30 A, 351; A. W. N. (1908) 1525 5 
A. L. J. 400; 8 Cr, L. J. 4, 1- ed on. 

Several accused persons were tried at one trial 
for offences under sections 147 and 325 of the 
Penal Code alleged to have been commnutted on 
one day and for offences under se&üons 147, 323 
and 342 of the P«nal Code alleged to have been 
comuutted on the next dayt 

Heid, that the joint trial was illegal as the 
offences for which the accused were tried were 
neither of the same kind nor committed if the 
same transaction, A PuTTOO LAI, v. EMPEROR, 2E 
A. I. J. 820; 9 O, & A. I. R, 1047; 46 A, 54; 25 
Cr. L. J. 466 ; 818 
s. 295— Penal Code (Act XL V of 1860), 

ss. 218, 403, 409, 477&— Jojnder of eharges— 

Offenses comnutted in the same lrausaciton, 

The accused, a Sub-Inspector of Police, took 
charge of certain property belonging to a deceased 











person. He subsequently returned the greater 


portion of it to his heir, bnt  nusappropriated 
certainitems, and destroyed and altered certgig 
e . 
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oftions of the diaries and lists in order to show 
hat those items had never been received; 


He was chatged with and tried at one trial for. 


offences under sections 218, 403, 409 and 477A 
of the’ Penal Code: 

Held, that all the charges related to acts which 
wore so connected together as to form one transat- 
tion and the joinder of charges was, therefore, 
permissible under section 235 of the Criminal 
Procedure Code. Q BILASH CHANDRA v. EMPEROR, 
27 C. W. N. 626; (1923) A. I. R- (C.) 047; 25 Cr. I. 
J. 243 231 
— ss. 287. 208, 498— Conviction of murder 

— A ppeal— Appellate Court, whether can alter 

conviction to offence against property. 

Where a person has been charged with and 
convicted of the offesce of murder it is not 
open to the High Court, on appeal, to aiter the 
conviction under section 302 of the Penal Code 
to a conviction under one of the sections deal- 
ing with offences against property. L WALLU v. 


EMPEROR, 4 Le 373; OL. L. J. 59; (1924) A. I. R. 
4498: 


(L-) 109; 25 Cr. L. J. 385 
-— S. 209 — Penal Code( Act XL V of 1860), 
9 ss. I47, 366, 376--Abduciton and  rape— 

Different — accused— Joint — irial— Prejudice- 

Force used in abduction—Separate sentences. 

Where a girl is abducted by several persons 
and taped by one of them, the offence of rape 
constitutes a separate transaction from that of 
abduction and the person guilty of rape cannot be 
tried jointly with others who have taken no 
part in this offence. 

Where, however, a joint trial is held, a ree 
trialis not necessary when the accused has not 
been prejudiced and does not wish to be re- 
tried. ' . 

Separate sentences under sections 147 and 
366 of thee Penal Code are not justified, if the 
force used to take away the girl was a necessary 
ingredient for the completion of the offence 
unfler section 366 of the Code. L KHIZAR v: 
EMPEROR, 4 I. Ijo Jo 322; (1922) A. 1. R. (I) 416; 
25 Cr. L. f. 533 097 
8.247-—Summons Case— Absence of com- 

plainant, effect of-— Acquittal—Order of Magis- 

trate, whether necessary. 

Seclion 247 of the Criminal Procedure Code 
gives the Magistrate a discr.iion to acquit the 
accused in the absence of the complainant, but 
the absence of the complainant in a sumnions 
case cannot result in the acquittal of the ac- 
cused w.thout the Magistrate passing any order 
in the exercise of that discretion. O SnuEnwuULL v. 
CORPORATION OF CALCUTTA, (1923) A.I. R, (C.) 7251 
a5 Cr. L. J. 492 842 
ss. 217, 485, 438—-Dismissal of summons 

case for defautt— Acquiltal——Second complaint 

on same facis— Jurisdiction. 

Where a complaint under section 447, Penal 
Code, is dismuissede for default of appearance 
of the complainant, the order must be taken to 
have been passed under section 247, Criminal 
Frocedure Code, though the latter section js 
neither mentioned nor is the orderin terms of that 
Bectioni 
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Such an order as the aboveis tantamount to an 
acquittal and the District Magistrate has no juris 
diction either under section 435, or under any. 
other section of the Code to set it aside. 


The powers of a District Magistrate directing 
further enquiry into any complaint arc limited 
to the cases mentioned under section 436 0i the 
Code and an order passed under section 247 of 
the Code does not fall within the purview of that 
section. O BINDRA v. BHAGWANTA, 25 Cr. J], J. à 39 


— 98.257, 597 — Rejection of application for 
summoning witnesses as being immalertal— Failure 
to record veasons— Illegality Ivregularity. : 
Section 257 of the Ciiminal Procedure Code 1s 

neither imperative nor exhaustive. It is a suff. 

cient compliance with sub-seclion (2) of stc- 
tion 257 if a Magistrate in rejecting an application 
for summoning the defence witnesses states the 
facts which lead him to the conclusion that the 
application was for the purposes detailed in the 
section, namely, vexation, delay or defeating the 
ends of justice, althongh the Magistrate has not 
expressly recorded his reasons for his refusal in 

ihe words of the section, and in any case such a 

failure does not amount to an illegality vitiating 

the trial but is merely an irregularity curable Ly 

section 537, Criminal Procedure Code, M 

In ye, NARAYANA MENON, 25 Cr, L. J. 401 £81 


ss. 259, 487— Absence of complainant-— 
Discharge of accused—Further enguiry, order 
divecting— Notice to accused, wheiher necessary. 
Accused was discharged under Section 259 of the 
Criminal Procedure Code owing tothe absence of 
complainant, . The Disuict Magistrate set aside 
the order of discharge under section 437 of the 
Code without piving notice tothe accused: | 
Held, that the accused should have been given 
an opportunity to show why the order should not 
be set aside. J, MAHENDRA NATH v. MILKHI RAM, 
(1923) A. I. R. (L.) €89; 25 Cr. I. J. 523 £87 


8. 980— Penal Code (Act XL V of 1860), 
$.144, allegation of offence  under-eSummaiy 
trial, begalily of... : 

Where a complaint discloses or alleges ihe 
commirsion bythe accused or by anyof them 
ef an ofience under section®r44 of the Criminal 
Frocedure Code, the case cagnot be tiied sum- 
marily. O CUANDRA MOHAN Das v. EMPEROR, 27 
C. W. N. 148; 25 Cr. L. f. 528 989 


ss. 297, 299, 804, 358, 58 7— Examination 
of wilnesses—Procedure—Deposition, previous, 
read. oui— Illegaitty. 

In a criminal trial it is entirely illegal to read 
out to the witnes:es thiir deporilionsSrade on 
a previous occe«sion, to put a few - additional 
questions and then to  tencer them for cross- 
examination, and the illegality is not cured by 
the provisions of section 537 of the Crininal 
Procedure Code. L LYME v. EmMrercr, 4 In 3¢g3 
(1924) A. I. R. (L) 17; 25 Cr. I. J. 377. 495 
—— —— S. 810, azflicability of-——Pen&l Code (Act 

XLV of 1860), s. 75-—Previous convistion, eyf- 

dence Of, hen to be given, . 


e e æ e 
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Section 310 of the Criminal Procedure Code 
lays down a special form of trial of the issue 
of liability to ‘enhanced punishment in con- 
` Sequence of a previous conviction, but the seo- 
tion 1s expressly made applicable to trials before 
the Court of Session only, and does not apply 
to trials before Magistrates. 

On zīst June accused was charged tefore a 
Magistrate with having committed 
punishable under sections 380 and 457 of the Penal 
Code. On r8th July witnesses were examined 
to prove a previous conviction of the accused, 
and acharge was framed that he was liable to 
enhanced punishment under section 75 of 
‘the Penal Code in consequence of the previous 
conviction : 

Held, that there was noillegality or irregular. 
ity in the procedure adopted by the Magist:ate, 
© Derr SONAR v. EMPEROR, 50 C. 367; (1423) A: 
I. R. (C.) 707; 25 Cr. L» J. 527 991 


rae —— B. 0987, Scope of— Accomplice, whether 
competent witness, 

Section 337 of the Code of Criminal Procedure 
empowers certain Courts of Justice, vie., Magis- 
trates exercising certain powers or specially 
empowered ad hoc by an order of sanction, to 
pass a judicial order, the effect of which is that 
a “person upposed to have been directly or 
indirectly concerned, in, of ptivy to, the offence 
under inquiry" who chooses to accept the pardon 
tendered by the said order, can give his evidence 
"asa witnessin the case," with the knowledge 
and assurance thatthe order will operate as a 
bar to his own subsequent prosecution or trial 
for the offence in reapect of which the pardon 
was tendered, ot for any other offence of which 
he appears to have been guilty in connection with 
the same matter. 

There is no provision of Indian Statute 
Yaw, nor is there any principle of natural 
justice, which makes an accomplice, as such 
an incompetent witness at the trial of an- 
other pefson in respect of the offence in the 
commission of which he was an accomplice. A 
EMPEROR e. Har PRASAD, 21 A. L. J. 42; (1923) A. 
I.R. (A.) 903 43 A. 26 25 Cr. L. J. 497 961 


Ss. 837,499 — Lender of pbardon— Discharge, 

order of, absence of — E vidgnce, whether admissitie, 

A pardon was tendered to an accused person 
by the Local Govergment,who was examined ag 
‘an approver but no formal order of discharpe was 
passed in respect ofhim. On the other hand his 
name dil not appear among those of the aceured 
actually shallancd, dnd it was cxpressly stated in 
the challan. that no proceedings were being taken 
against bim : 





Held, that as the Magistrate was not exercising. 


jurisdiotion over him, he aid noteome within the 
definition of au acoused person and was, therefore, 
a competent witness iu the case. IL DARYA 
SINGH v. EMPEROR, (1923) A. I. R. (L.) 666; 25 
Cr. I. J. 920 984 
— S 940 — Examinalion of accused, absence 

of, effect of—Re-irtal. 

. 


* 
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Criminal Procedure Code—contd. 
ae record of a case contaiued the following 
note ;— R : 
"Examination of the accused after the crosse 
examination of the prosecution witnesses aud be- 
fore he is called on for his difi nce — 
Pieads :—Not guilty.” ; 
Held. tuat this was not a substantial compli- 
ance with the provisions of section 342 of the 
Criminal Procedure Code, and a retrial from the 
poiat at which the accused should have been 
examined under the seclion was necessary. O 
SAILENDRA CHANDRA SINGH v. EMPEROR, $8 C. L. J. 
175; (1924) A.I. R. (C.) 153; 25 Cr. L. J. 460 812 


o 8$. 002— Examinalion of accused —Court, 
power of—Cross-examination, whether permissible» 
SeCtion 342 of the Criminal Protedure Code 

allows a Court at any stage of an enquiry or trial 
to put such question to the accused as the Court 
Considers necessary, but the object of putting 
such questions is to enable the accused to explain 
appearng in the evidence 
against him, and the Court has no power under 
this section to cross-examine an accused perron 
inorder to extract a confession from him. 

BARHATI V. EMPEROR, (1923) A. 1. R. (L.) 539; 25 

Cr. I. J. 426 612 

—— —— §; 942 —Evaminat on of accused, object and 
mode of—Duty of Court — General guestion, whether 
sufficient. 

The object of the procedure laid down in section 
342 of the Criminal Procedure ‘Code, is to enable 
the accused toexplain each and every circumstance 
appearing in evidence®against (him, A Judge or 
Migistrate should note every point which he thinks 
he will have to put into the scale against the 
accu:el and then question him on each point, 
otherwise it will be impossible for the accused to 
know what is in the Court's mind and*he cannot 
reasonably he expected io be able to, explain it, 

It is not a sufficient compliance with the pro- 
visions of section 3,2 of the C»iminal Procedere 
Code to put a general question to the accused, 
Such as; "What have yon to say regercing the 
Statement of the  complainant's witnesses?" R 
MAUNG HMAN 7, EMPEROR, 2 Bur. L. J. 2381 x R. 
689; (1924) A. I. R. (R.) 172; 25Cr. L. J. 487 887 
m=- -—— S. 042 (1)— Examination of accused—Omts. 

$10n— Illegatity— Examination, how to be side — 

Written. siatement filed by accused — E xaminaiion, 

whether unnecessary: 

Section 342 (1) of the Criminal Procedure Code 
contemplates that the accused should be examin. 
ed dtter all the witnesses for the prosecution 
are examin:d and cross-examined, and pelore 
he is called on for his defence. 

The provisions of section 342 (1), Criminal 
Procedure Code, being mandatory, an omission to 
question the accused generally on the case as 
required by the latter part of the section, is 
not a mere irregularity, m it is an illegality 
which vitiates the whole trial. However, if 
the Magistrate discharges the accused without 
framing a charge, the non.examination of the 
accused would not vitiate the proceedings, 

In examining the accused under section 342 
ef the Criminal Procedure Code it is inenum-. 

e 


rd 
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bent upon the Magistrate, not to put him the 
general question "You have heard the prosecution 
witnesses against you, say what you have to 
say,” but to cominunicate to him by appropriate 
questions everything that is alleged against him in 
£he evidence for the prosecution to its full extent, 
with a view to ascertain from him what ex- 
planation or defence in law or in fact he wishes 
to put forward in respect thereof, 

Written statements filed by the accused do 
not take the place of evidence, nor of such 
examination of the accused as is contemplatcd 
by secon 342 of the Code of Criminal Prore- 
dure, N UDHAO v. EMPEROR, 25 Cr. Ls J.417 593 


s. 944 — Calcuita Municipal Act (III of 
1899), 1.631— Complaint within three months-— 
Adjournment— Revival after three months, effect of 
On a complaint charging the acoused with selling 

adulterated ghee under the Calcutta Muzicipal 

Act the accused were summoned and the case 

was then adjourned for six weeks, as the Food 

Inspeotor who had filed the complaint was on 

leave. No further order was passcd in the case 

and nearly three yeats afterwards the proccedings 
were revived on the application of the Food 

Insp‘ otor and fresh summonses were issued to the 

accused. It was found that it was the practice 

in the oase of such prosecutions to stay pro- 

ceedings for lengthy periods t 
Held, (1) that the order passcd by the Magis- 

trate diteoting the issue of itesh summcnkes was 

passed in a pending case of which the Magistrate 
had taken cognisance on the original complaint 
and the provisions of section 631 of the Calcutta 

Municipal Act had not, therefore, been oon- 

travercdt 

(a) that the procedure adopted by the Magis- 
trate could not be approved andthat he should 
have obsérved the provisions of sotion 344 of 
the Criminal Prooedure Code as to adjournments 
more striotly. O SHERMULL v. CORPORATION OF 
CALCUTTA, (19023) A. I. R. (C) 725525 Ct. L. J. gz 

e 

ss. 407 (2), 498, 489— Appeal heard by 

Mazgistrate— Revision— Referente by Sessions 

. Judgo— Procedure. 

Where an appeal from an otder ofa Second 
or Third Class Magistrate is heard by a First 
Class Magistrate, an application in revision 
against the opier of the A, pellate Court ought 
to be made to the Sessions Judge, asking him 
to make a reference to the High Court and 
should not be made direct to the High Court, 
Q ARBDUL MAtrABy. NANDA LAL, 50 C.425; [1923) 
A. IR. (C) 674; 25 Cf L. J. 526 990 


s. 498, scope of—Word "necessary," 
meaning of-—Section if confined to prosecution 
evidence ov absence of evidence on formal point— 
Re-ivial or taking fresh evidence, f 
The word “necessary” in section 428, Criminal 

Procedure Code, do¢és not import that it should 

be impossible to pronounce judgment without 

additional evidence. 
Section 428, Criminal Procedure Code, which 

enables an Appellate Court to call for additional 

evidence is not rendered inapplicable merely be- 

e 





— 
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Cause it is not the Court but the accused that cons 
siders such evidenceto be neccssaty. Neither is 
the section confined in its operation to cases of 
absence of evidence on some formal point such as 
cpa not only to evidence for the prosecu- 
don. 

Jeremiah v. Vas, x2 Ind. Cas. 961; 36 M. 457 
at pp. 458, 461; (1911) 2 M. W. N. 576; 10 Mi 
L.T. 506; 22 M. L. J. 73; 12 Cr. L, J. 585, Vara- 
dajutu Naidu v. Emperor, 51 Ind. Cas. 343; 42 
M. 885; 20 Cr. L. J. 455; 37 M. L. J. 81; (1919) M: 
W., N. 669, Referred ‘Trials Nos. 22 and 26 of 
1923; Referred Trial No. 123 of 1922; and Criminal 
Appeal No. 1673 of 1922, followed. 

Where all the necessary evidence is not before 
the Appellate Court, whether the proper course in 
any patticular case is to ordet a xe-tnal or merely 
direct further evidence to be taken under section 
428, Criminal Procedure Code, is a matter of dis- 
cretion of the Coutt, apart from what the accused 
ot the prosecution may desire. 

Where the evidence not taken by the First Court 
on accused's behalf is so extensive or so directly 
bearing on the main issues in the case, the Appellate 
Court may order a re-t1ial; but where such evidence 
on a broad giew of the case is comparatively un- 
important or would have been of no assistance to 
the defence, the Court would merely direct addi- 
tional evidence to be taken. 

Where the accused strongly protests against 
additional evidence to be taken, he «annot be 
allowed merely to use the irregularity in procedure 
of the First Court in not taking all the evidence, in 
order to obtain a re-trial of the case. 

Per Wallace, J.—There, is little difference in 
effect between rejecting an application to summon 
a witness because his evidence, evcu though be- 

lieved, would not affect the Judge's judgment 
in the case, and rejecting it because the applica- 
tion is vexatious. Whether an application de-- 
serves the epithet " vexatious ” or notis a matter 
for the Judge to decide, and if he decides that the 


o evidence of a witness to be summoned is not going 


to be of any use in the matter of helpigg him to 
decide the case, he in effect, if not in words, is 
deciding that the application is vexatious. 

If the Magistrate is not satisfied that the evi- 
dence of a witness is materiag, he will be justific d 
in law in dismissing the appligation as put in for 
the purpose of Vexation er delay. M Jn ve 
NARAYANA MENON, 2561, L. J. 401 481 

ss. 495, 488—Reviston—Powers of Dis- 

trict Magistrate. e 

Under section 435 of the Criminal Procedure 
Code, a District Magistrate ja empowered either 
to reject the application inerevision or to take 
action under section 438 ofthe Code. His pcwer 
under the latter section is limited to repot for 
Orders tothe High C..urt the rcenlt of zn exening- 
tion of the proccedirgs made undirseciion 435 of 
tne Code. He cannot set aside the otdir of the 
Magi, trate himself. O HIRA LALv. ExrEROR.€5 
Cr. L. J. 440 . 
—— — — s. 489-—Revision— Finding of fati, whether 

can be interfered with, e 

Ordinarily findings of fact are accepted by a 
Revisional Court as binding upon it, but it has 
9 e s e 
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the power to look into the evidence for itself and 
see if these findings can be justified by what 
appears upon the record. i 

A Revisional Court docs not decide the balance of 
credibility between two conflicting sets of wit- 
nesses or two conflictingissues of fact, but it may be 
compelled to dissent from a finding of fact which 
iseither perverse or has been arrived at contrary 
to well-established principles of law. A UMED 
SINGH v. EMPEROR, 21 A.L- J. 765; 25 Cr. Er 
327; 46 4.64 183 


— sg. 489—Revistou— High Court, power of, 
to scrutinise evidence, 

It is not the practice of the High Court to Bo 
bekind a finding of factin revision, butihere i$ no 
tovision of law which debars it item, going into 
the evidence in revision if itis of opinion that it is 
necesrary to do So in the intercsts of justice. 
When dealing With a case on revision the High 
Court has power to scrutinise the evidence with 
a view to find out whether the convictions of those 
of the accused who did not appeal from the order 
of the Trial Magistrate are justified. L ALLAH 
DITTA v. EMPEROR, 25 Cf. L J. 435 789 


— —— — 88. 489, 494— Withdrawal of case—Consent 
of Couri—Discreiion— Rovision— High Court, 
interference by — Cognisable case—JProsecutor, pri- 
vais, position of. | 


Section 494 of the Criminal Procedure Code 
does not expressly requite the Court to give any 
reasons for consenting to a withdrawal nor is 
there any provision which compels the Court to 
write a reasoned judgment establishing the 
propriety of the order. 

Umesh Chandra Roy v. Satis Chandra Roy, 41 
Ind. Cas. 998; 26 C: L. J. 208; 18 Cr. L,. J. 856; 22 
C. W.N 69, Rajani Kania Shaha v. Idris Thakur, 
64 Ind. Cas. 280; 48C. 1105; 25 C. W. N. 615; 34 
C. L. J. 5315; 22 Cr. L.]. 760, Jagat Chandra Roy 
v. Kalimuddi Sardar, 7x Ind. Cas.693; 26 C. Wi 
N.880; 24 Cr. I. J. 229, dissented from. 

"Waere a discretion has been exercised by a 
Court of competent jurisdiction which is not on 
the fave of it arbifary, the practice of the 
High Court is that asa Revirional Court it will 
neither enquire into the reasons for, ner iuterh re 
wich, the exercise of the discretion. The power 
of interference iu reviséon with orders of acquittal 
should be most sparingly* exercised and only in 
cases where it is urgently demanded in the 
interests of public justice. 

Faujdar Thakur v.* Kasi Choudhuri, 27 Ind. 
Cas. 186; 42 C. 612; 19 C. W. N, 184; 21 C. L. J. 53; 
16 Cr, L. J. 122, relied on. 

In cognisabple cases @he Crown is the prosecu- 
tor and the custodian of the public peace and if 
it devides to let an offender go no other aggri. ved 
party can be heard to objecton the ground that 
he has not taken his fnll toll of private vengeance, 
Bat GULLI BHAGAT V. NARAIN SINGH, 2 Pat. 708} 
25 Ce. L. J. 446 794 


——— — 884490. 520, 528— Lettere Patent (Ran ), 
cis. 28, 36 — Transfer of case— Order of Disirici 
Magistrate , dismissing — abplication Revision, 
whether Hes, " 
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The High Court has no power either undef 
section 439 of the Criminal Procedure Code or 
under the Letters Patent to revise an onder of 
the District Magistrate dismissing an applica- 
tion for the transfer of a case made under sce 
tion 528 of the Code, R Asuy v. MAUNG Po 
KHAN, 2 Bur. L. J. 236) 1 R. 632; (1924) A. I. R. 
(R.) 100; 25 Ct. L. J. 485 885 
———-— 8. 476, proceeding under— Notice, whether 

necessary. 

Ina proceeding under section 476 of the Criminal 
Procedure Code, notice to ihe accu:ed gis not 
absolutely necessary, but the High Cour®looks 
with disfavour upon an older passed under that 
section without such notice, and it is highly 
desirable, though not essential, that such notice 
should be given. A IMAM Ayr v. EMPEROR, 25 Cr. 
I. J. 488 888 
—— —— 8. 478, proceeding under—M agisirate, duty 

of—Charge, absence of— Inquiry, summary, effect 

0f — Commitment, legality of—Ts1íal, whether able 
jo bs set aside, 

An Agsirtant Collector while purporting to act 
under section 478 of the Criminal Proce dure Code 
framed uo charge at all, made an inquiry of a 
perfunctory nature amd committed the accused 
to the Court.of Session on a charge of forgery, 
There was practically no record on which the 
commitment was based. The accused was tried 
and convicted by the Sessions Judge: 

Held,that there having been no proper pro 
ceeding tefore the Committing Magistrate tha 
trial was irregular and,must be set aside. A 
BASHA NAND v. EMPEROR, (1923) A. I.R. (AJ) 610] 
25 Cr. L. J. 483 883 
— 8, 488—Muhammadan husband—-Second 

marríags—M aintenance claimed by first wife— 

Offer to provide separate residence, effect of— 

Refusal to lve with husband. 

The mere fact that a Muhammadan ‘husband 
marries a second wife is no grqund for his. 
first, wife to refuse to live with him and to 
claim separate maintenance. But she ‘cannot 
be said to refuse to live with her husband 
within the meaning of sub-sections (3) ang (4) 
of section 488 of the Criminal Procedure Code, 
merely because she refuses fo accept his offer 
to provide separate residence for her, N Suxrorea 
FAKIR Y. FATMA, 25 Cr. L. J. 453 S05 
s. 488-—Offspring of Sambandham— 

Maintenance. 

The offspring of a sambandham are entitled. 
to maintenance from their mother and not from 
their father provided the mother has sufficient 
means to maintain them. But if the mother 
is not in a position to maintain them without 
an allowance from the father, the latter is liable 
to pay the allowance, 

the expression " unable to maintain " in sec. 
tion 488 of the Criminal Procegure Code js pot’ 
confined to physical inability but ineludcs algo 
pecuniary inability. M In re BHARATA  AvvAZ, 
19 L, W. 275; 46 M.L. J. 324; (t924) M.W.N. 











3051 34 M. L. T. 167,25 Cr. L, J. 370 418 
; — 8. 526-— Transfer of case— Complainant, 
whether can apply, 
e | 
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Quaere Whether a complainant can apply for 
the transfer of 4 case under section 526 of the 
Criminal Procedure Code? Pat NANp KISpgoRE 
MiSRÉ v. KALKA MISRA, 25 Cr. I» J. 458; (1924) 
(Pat.) 196 810 
> S.  540——Couri-witness—Discreiion— 

Power of Couri. i 

It is not improper for a Court to call a Court. 
witness unier section 540, Criminal Procedure 
Code, after the case for prosecution and de- 
fence ghas been closed. 

Althmugh a Court has to exercise proper 
discretion in calling Court-witnesses, the terms 
of section 540 ate extremely wide and the Court 
may at any stage of any inquiry, trial or other 
proceedings summon any person as a Court-wit- 
ness if his evidence appears to it essential to the 
just decision of the case. M In ve P.C. 

PERUMAL, 19 L. W, 272; 46 M. L. J. 325; (1924) M. 
W. N. 303; 34 M. L. T. 165325 Cr, L. J. 354 990 


Criminal Procedure Code (Act XVIII of 1923), s. 195 
—QCriminal Procedure Code (Act V' of. 1898), 
s. 195 (6)—Sanction to prosecule—Sanction 
proceedings under amending Act— Petition to 
set aside ord$r revoking sanction— Appeal under 
old ÁAci— Interpretation of Statutes Procedure 
Law, alteration of—Retrospective effect— Appeal, 
vight of, if affected. 

A High Court cannot entertain sanction pro- 
ceedings under the Criminal Procedure Code, 
as amended by Act XVIILof 1923. Therefore, a 
‘petition to set aside aneorder (passed under the 
old Act of 1898) revoking an order for sanction 
to- prosecute does not lie to a High Court. 

Section 195 (6) of the Criminal Procedure 
Code, 1898, did. not give a right of appeal. 

The amendment of section 195 of the Criminal 
Procedure Code, 1898, by Act XVIII of 1923, 
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fhe complainant to pay his travelling allowance 
from his own pocket, as ali costs for the prosecution 
must be paid by the Crown, Pat NAND KISHORE 
MISRA v. KALKA MISRA, 25 Cr. Lu J. 458; (1924) 
Pat. 196 810 


Criminal irial— Charge of offence  commiited at 
particular time and place— Conviction in respect 
of offence commtiied at different time and place 
legality of. 4 
Where an accused person is charged with having 

beaten the complainant at a particular place ata 

pesticular time and the prosecution evidence fails 
to rstablish that charge, he cannot on that evidence 
be convicted of having beaten the comiplainsnt at 

a different place on a different occarion. Jy JALAL- 

UD-DIN v. EMPEROR, 25 Cr, le J. 47% 8 


Conviction under repealed. Act-—Offence 
punishalle tender repealing Act as well—Corn 
viciion, lagali;y of. i - 

The fact that a conviction is recorded under an 
Act which has been repealed is not vital and 
does not vitiate the conviction, if the offence is 
punishable under the repealing Act as well. 0, 
EMPEROR v. SARJU PRASAD, 10 0. L. J. 208;9 0, 
& A. L. R. 867; (1924) A. I. R. (O.) 32: 25 Cr; L, 
J.336 . 199 
— ——;-— Transfer of case, ground for. See CRIMINAT, 

PROCEDURE CODE, 1898, 5. 144 291 


Custom— Adoption, proof of—Execution of deed, 
coupled with long course of treatment. 

. Actotding to the Customary Law of the Punjab 
a sonless proprietor has the power to appoint one 
of his kinsmen to succeed him as his hur, but the 
appointment, in order to be valid, must be made in 
some unequivocal and customary manner and the 
execution of a deed conpled with a long course 





,of treatment is one Of the Modes of manifesting 


has effected only an alteration in procedure. such an appointment. L BAJ SINGH v. PARTAP 


e Per Odgers,, J.—A new procedure affects bye 
gone transactions and alterations in procedure 
ate always retrospective. 

Gardner v. Lucas, (1878) 3 A. C. 582 at p. 603, 
gel d upon. 

Where the tight of appeal is given bylaw a 
suitdr cannot be deprived of that right, in a 
pesding action, by an alteration of the law. M 
NATARAJA PILLAI v. RANGASWAMI PILLAI, 46 M. 
1,.].274; 19 1. W. 358; 35 Cr. Ie J. 309 47M. 
384 29 
Criminal prosecution—Witnesses, cosis of-—Com- 

plainant, whether can ba compelled to pay costs; 

Ajl criminal prosecutions are at the instance of 
the Crown, and the Crown is really the prosecutor 
in a criminal case and all costs ought to be paid by 
the Crows for summoning witnesses for the pro- 
secution. 

itis open to a Magistrate to consider whether or 
not the deposition pf a witness is materia] for the 
proscutionim a Case, and if he is of opinion that the 
witness sought to be summoned ‘is not a material 
witness aud the application for summoning the 
witness is frivolous and vaxatious, he might refuse 
tosummon him. But once he thinks that the. 
witnees ought to be summoned, he cannot compel 

e 


Sinem, (1923) A. I. R. (L.) 497 473 
Afienation by widow— Just debt, what is 

—-Sale to pay off morigage— Necessity. 

A just d bt is one which is really due, and 
has been contractcd for a° purpose othr than 

immoral or forbidden by law or opposed to 
public policy, and can bg recoveicd irom the 
erson or properly of the debtor generally. 

Sardari Mal v. KhaneBahaduy Khan, 11 P. R 
1899, Devi Dilla vs Saudagar Singh, 65 P.R. 
1900; P, I, R. 1900 p. 322, fo.low ed. 

A sale of the equity of ¢edemption ofa prop- 
erty by a Hindu widow to pay off the principal 
and interest due under the mortgage cuunat be 
regarded as an alienation efor necessity or for 
the payment of a just debt where @ is found 
that the mortgage money vas not recoverable from 
the other property of the mortgagor. L BoDE Raj 
v. Raja SINGH, (1923) A. I.R. (L.) 668 ' 906 
Altenation— Necessity— Antecedent debis— 

Waiver of right to object—Presumption—W ayer; 

whether binding on som. . 

It is ‘unnecessary for an alienee rêma male pro- 
prietor paying off debts actually due by the alienox 
to md pegsons to enquire into the nature of those 
debts, 
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Dew Dilla v. Saudagay Singh, 65 P. R. 1900! 
P.L. R. 1900, p. 322. followed. 

The fact that a reversioner of the alienor takes 
over the alienation on payment of full considet- 
ation to the original alience amounts to a waiver 
of his own claim to sue to challenge the alienation 
and is presumptive evidence that the alienaticn 
was not bad for want of neccssity. 

But the waiver does not bind the son of the 
reversloner. L BASANTIV. CHANDA SINGH, (1923) 
A. I. R. (L.) 502 476 


Self-acquired. property— Agreement to sell 
by  husband-— Receipt of part consideration— 
Death of husbani—Moyicage by widow in lies 
of advance, whether binding on reversioners, 
Where a male proprietor agrees to sell his self- 

acquired property and receives a pottion of the 

sale consideration.in advance, but dies before ihe 
sale is effected, and his widow mortgages ihe 
property to the vendee in leu of the advance 
made by him to the deceased, the mortgage Can- 
not be treated as an alienation by the widow of 
her huSband's property in lien of a debt volut- 
tarily incurred by the husband; it is an alienation 
in discharge of an obligation which is binding 
on the estate of the husband, and cannot, there- 
fore, be questioned by the reversiontrs of the 
husband, the deveased Having full powers to deal 
with his self-acquired property in any manner he 
pleased. L AZAD En ANnv. NASIB Gor, (1923) A. I: 
R. (L.) 553 - 535 


———— Gift—.Reveyston—Self-acquired property. 
- Under the Punjab Customary Law there is 
& wide distinction between succession to 
ancestral property and succession to self-acquired 
property and the principle of reversion fo the 
heirs of the’ donor is limited to proptrty over 
which he had not a A power of dis- 
position, L SHERA KHATUN v. MUHAMMAD AN 
SHAH, (1923) A. I. R. (L.) 559 588 
——— — Pre-empilon— Co-shorer— Hindu wtdew, 

Position of — Assodalion of stranger in sutt, effect 





of. 

the widow of a co-parcener in a joint Hindu 
family is only entitledeto maintenance and has 
no iaterest in the joint family property whith 
would confer upon her status of a Co-Sharef. 

A plaintiff who has éu himself a right to claim 
pre-emption may lose that right by joining in a 
guit along with a person *who is a sttarger to 
the property and has no such richt, A Unit 
NARAIN LALU. RAM LACHHMAN Rao, (1923) A L 
R. (A) 16r . 938 
Wajib-ul-arz, - entry  in—Bhai 

baradarzadah , meaning of. 

Tho words Sb4ai" snd @baradarzadah” are general 
terms and apply in the Urdu language to much 
more distant relations than in any other language 
and include all members of the same famiy. 
A Fazan Hag v. Aziz HASAN, (1923) A. I. R. (A) 

940 
mertan Rajputs— Proof- Inteymarriage — Tallor-. 
ing professio. a ' 

Where a ferson claims to be a Mohal Rajput, 
the mere fax that the various members of his 
family have worked at tailoring cauno% itself be 


and 





regarded as any ptoof that he is not a Rajput, 
for men of all castes follow the trade. But 
where the origin of the family is unknown and 
they are described in the revenue records 45 
khayyai (tailors) Mohal and there is no proof 
that whoever first caused the entry to be made 
had any real title to the use of the term Mohal 
noris it proved that the family have been intcr- 
marrying with JKaput families, it is insuff- 
cient to establish that the family are Mohal 
Rajputs, 

Where a family has bten intermarrying with 
Ra put families, itis very strong evidencekof its 
Rajptt origin. What would satisfy the Raji tds 
of the countryside would be enough to satisfy 
the Courts. L SECRETARY OF SrATE FOR INDIA v, 
GHULAN RASUL, KHAN, 4 L. L. J.79; (1922) A. I. 
R. (L) 323 5583 


Reversioner— Relationship, proof  of— 

Members of same got. 

The mere fact that two persons belong to the 
same got does not necessarily kad to the inference 
that they are descended from the same common 
ancestor, L KIRPA v. CHINYE, (1923) A. I. R. (L) 
530 518 


Decoan Agriculturists’ Relief Act (XVII of 1879), 
8. 10 A— senaton of sight to hold land for 
500 years, nalure of— JAlienee, possession of, when 
adverse. 

In 1892 the owners of a certain land executed a 
document whereby they conveyed tothe defende 
ante the tight to hold the land for 500 yeng, 
Pinin'iffs as assimees of the owners sued to 
recover ‘possession On the ground that the transac. 
tion of 1892 was a mort gayer 





. Held, (1) ihat the defendants were entitled to’ 


such tights as they had acquired by ibe docu. 
ment of 1892 by adverse possession, namely, the 
tight to hold the land for 500 years as apaiust the 
plaintiffs ; : 


Adam Umur Sale v. Bapu Bawaji, 33 B, 116. 


ro Bom. L. R. 1128, applied. 

(2} that section 10A of the Deccan Agricul. 
turisis’ Relief Act did not apply to the transace 
tion, and as the dooumc nt did not on the faceof it 
purport to be a mortgage „extraneous evidence 
could not be admittegd to establish that it was 
a mortgage; 5 e 

Sawantrawa Fakirappa v. Girlappa Fahvabfa, 
21 Ind. Cas. 4; 38 B, 18; 15 iid L. dc 
followed. : 

(3) that the transaction must be taken to be 
au alieugiion by way of a lease for a long term, 
B CHATURBHAI DBALLUBHAI  PaTEI; UV. MoTIBHAI 
BAPUJI PATEL, 24 Bom. L. R. 1315; (1923) AP 1, 
R. (BJ) 146 952 


Decree, amendmentof, See EXECUTIONOY DECREE 


167 

Defamation—Privilege, absolute 
Report made to Police— Burden s vore. 
statements made in the course of judicial pro. 
cezdiags ars absolutely priv leged, but a Ea rt 
made to the Police does not come within tice 
principle. Such a report, however, tho ugh not 
Within the rule of absolhte privilege, which covers 


4, 


1096 
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judicial proceedings, is prima facie privileged, that 
isto Say, the person making it has a slight to 
make it if he honestly believes it, and the person 
receiving it has a duty to receive it. But qualifi- 
ej privilege pfovVides only a qualified protection 
Anda person charged with defamation who seis 
up a qualified privilege must prove that he used 
the privilege honestly, believing the truth of what 
he said, or in other words, having reasonable 
grounds for making the statements, and ihe onus 
of establishing that lies upon him. 


re the statement is made with reference 
to something in which the person mak ng the 
statement was himself involved as a party it is 
impossible for him to have had an honest belief 
in its truth if itis shown to be untrue, Therefore, 
in acase of qualified privilege where the defend- 
ant sets up in detence that the allegationistrue to 
his know.edge, the defence of qualified privilege 
becomes ilogical and impossible. A — LACHNAN 
PRASAD V. MAJJU, (1923) A. I. R. (A.) 167 018 


DEFINITIONS i— 


Ad valorem. See TARIEF Ac’, 1894, S. 10 "0 
Advance, See WORKMAn’S B REACH OF CONTRACT 
Act, 1859, Ss. 2, 4 448 


Agent. See PRINCIPAL AND AGENT 266 
And theif male heirs. Ses Construction OP 

DOCUMENTS 83 
Any. See INCGOME TAX Act, 1922, 8,10 772 


Any business, See Income Tax Act, ia^ Es 
10 
Any Such new map. §e¢ BENGAL ALLUVION AND 
DILUVION ACT, 1847, SS. 3, 6 707 
Armed. Sce ARMS ACT, 1878, S. 19, CLS, (e) (f) 
736 


Arms. See ARMS Acr, 1878, 5. 4 1008 
Atmapandhus. See HINDU Law 219 ` 
Baradarzadah. See CUSTOM 940 
Bhai. See Custom 940 
Circumstances. See PRINCIPAL AND AGEN'S 266 


Qomfnon gaming house. See MADRAS Towns 
NUISANCES Aci, 1889, S. 6 303 
Court. See Penal CODE, 1860, ss. 41, 182, 193, 
Sy 


art 
Decision, See Civi, PROCEDURE Copy, 1998, 
e S.IIO 400 
Discharged. See PROVIDENT FuNDS Awi, 1897, 
S9» 2, 4*1) 1025 
Duty. See TARIFE ACT, 1894, 5. 10 . 70 


Each See INCOME Tax ACT, 1922, s. 10 772 
Each and every. See INCOME TAX ACT, 1922, 
e 9, X0 : ] 749 
Except in ss 878 and:307 in s. 288, Criminal 
Prosedure Code. Sez CRIMINAL PROCEDURE 
Con, 1893, S. 4 1j) 604 
Ex godown. See TARIF Act, 1894, S. 10 70 
First ietin S. 2 (f) (ii), Cateatta Rent Act. Sve 
' — CALCUTTA RENI AcT,r920, 8.2 (/)($j 0928 
For the purpose of earning profits. See INCOME 
TAX ACT, 1918, S. 9 99 
Heir of tenant, See OuPH Rent ACT, 1886, 


Juterested. See Civi, PROCIDURE CODE, 1908 


$, 19 T, 
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Jagi See BOMBAY REVENUS  JuRISDICTION 
ACT, 1876, s5. 4, 12 100 
Judgment. See 
Cy, IO . 
Just and conyenient. See 
CopE, 1908, O. XL, t.I . 
Kirpan. See ARMS Act, 1878, 85, 5, 19 (a) £90 


LrTrERS PATENT (PUNJAB), 
827 


CIVI, PRockpree 
753 


Male heirs. See CONSTRUCTION OF PORTI 
8 

Necessary. See  CnrMINAL PROCEDURE CODE, 

1898, s. 428 481 


New map. See BENGAL ArnLuVION AnD DILU- 
VION ACT, 1847, ss. 3, 6 707 
New Survey. See BENGAL  ALLUVION AND 
DiLUVION Act, 1847, Ss. 3, 6 207 
No other principal guardians for the said minor. 
See CIVIL PROCEDURE CODE, 1608, O. XXXII, 
f.4 464 


Received. Sse INCOME TAX ÁCT, 1918, s. 350) 
Reside. See Divorce Act, 1869,5.2 654 


Rules and principles. 
SS 2, 7, 22 
Saranjam. Ses BOMBAY REVENUE  JURISDIC- 
TION ACT, 1876, ss. 4, 12 100 
Subordinate. See CiviL PROCEDURE CODE, 1608, 
$8.22, 23 408 
Tariff value. See TARIpT Act, 1804, 8.10 70 
Tenant. See OUDH Rent Act, 1886, ss. 3 og 


See Divozce Act, 1869, 
054 


4 
Tenure holders. 
1585, s. 5 (5) 
The said trust property. See CONSTRUCTION OF 
DOCUMENTS 88 
Thenceforward revert to Vatan. See BoMBAY 
HEREDITARY OFFICES Acr, 1874, 88. 9, 1 I, 
46 


See BEXGAr, TENANCY E 


ISA 
Unable to maintain. See CRIMINAT, PROCEDURE 
CODE, 1898, S. 488 418 


Used for the profit or gain of the owner. See 
BoMBAY PREVENTION OF GAMBLING ACT, 
1887, S. 3 995 

Vatan. See BOMBAy HEREDITARY OFFICES Act, 
1874, SS. 9, II, IIA e 146 

Vexatious. See CRIMINAL, PROCEDURĘ |CODE, 
1898, 5. 154 481 

Wards. See PRINCIPAL AND AGENT 266 

Deshghat Vatan. See Hindy LAW 92 


Divorce Aot (IV of 1889), ss. 2, 7, 22— Indian 
Counciis Act (24 & 25 Vic. c. 67), s. 22-——Power 
to divorce non-domiciled — person-— Jurisdiction 
of Indian Couris— Judictal separation. 

Per Macleod, C. J. and Marten, J —(Crump, J; 
dissenting).—-Sections 2 and 7 of the Divorce 
Act do not confer on the Courts in India juris- 
diction to grant decrees of divorce between 
persons who are not domiciled in ‘India. | 

Per Marten, J—The reference in section 7 
of the Divorce Act to the principles on which 
the English Court gives relief includes the prin-e 


ciple on which the foundation of jurisdiction 
ig based. : ° | 
Per Marien and Crump, J Jhe Diyorce 


Act is not ultra vires the powers qf legislation 

of the’ Igdian Imperial Legislature, vide section 

22 of the Indian Councils Act, 
ia . 
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Per Crump, J [he wotd “reside” in section 
2 of the Divorce Actis usedin its plain meaning 
of resilence and not of domicile. 

Courts in India have by virtue of sections 2 
and, 7 of the Divorce Act jurisdiction to grant 
divorces between persons resident but not domi- 
ciled in India provided the other conditions 
laid down in section 2 are fulfilled. 

Section 7 of the Divorce Act is a residuary sec- 
tion intended to provide for any matters which 
by inadvertence or otherwise are not express- 
ly dealt with in the Act. The expression “rules 
and principles" which occurs in the section points 
rather to the rules and principles on which the 
Court deals with matrimonial causcs in requiring 
a Cettain degree of evidence and other cognate 
matters, than to rules on which jurisdiction is 
founded;  ' < 


Pet Cuam.—lhe jurisdiction to grant decrees 
of judicial separation rests on residence and 
the Courts in India have jurisdiction under 
the Divorce Act to gtant decrees of judicial se- 
paration in cases in which the parties reside, 
although they are not domiciled, in India, 

The Indian Legislature has powers expressly 
limited by the Act of the Imperial Parliament 
which created it, and it can, of course, do 
nothing beyond the limits which citcumscribe these 
powers. But, when acting within those limits, 
itis notin any sense an.agent or delegate of the 
Imperial Pail ament, but has, and was intended 
to have, plenary powers of legislation, as large, 
and of the same nature, as those of Parliament 
itself. The established Courts of Justice, when 
a question arises whether the prescribed limits 
have been exceeded, must of necessity determine 
that question; and the only way in which they 
can properly do so, is by looking to the terms 
of the instrument by which, affirmatively, the 
legislative powers were created, and by which, 
negatively, they are restricted, If what has 
been done is legislation, within the general scope 
of the affirmative words which give the power, 
and if it vigJates no express condition or restric- 
tion by which that ¿power is limited it is 
not for any Court of Justice to inquire further, 
of to enlarge constructively those conditions 
and restrictions. B WéLKINsONv. WILKINSON, 25 
Bom, L. R. 945; (1926) A. I.R. (B.) 321; 47 B. 
843 — "o 654 


——— 8. 10-—Divorce — proceedings — Petition of 
divorce—Particulars-e-Procedure-—Costs of defence 
— Husband, liability of—Courl, duty of. 


Where a petition for divorce is filed by the hus- 
band, and the wife enífrs an appearance and de- 
nies the allegations against her, she has an ab- 
solute rght to require her husband to fur- 
nish her with funds sufficient to enable her to 
make a full and sati factory defence, and to ob- 
gain such assistance from Counsel as is reasonable 
undtr the circumstances, and the Court should take 
upon itself tpe duty of seeing that this is done; 

General fllegations of misconduct against the 
wiie in a petition for divorce should not be 
allowed to main ou the record, aud M the petis 


e. e. d 


`~ 
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tioner is unable to futnish patticulars the alle- 
gations ought to be struck off. A GARLINGE V. 
GARLINGE, (1922) A. I. R. (A) 504; 44 A. 745 188 


Easements Act (V o£ 1882), ss. 7, 17, 27-— Evidence 
Act (I of 1872), s. 3134— Underground | channel — 
Presumpiton— Easement, infringement of. 
Defendants constructed an underground drain : 

fourteen feet from the outlet of certain Spiings 

in respect of which the plaintiffs enjoyed a right 
of easement and thus diminished the supply of 
water in the spring: 

Held, that ircm the proximity ot the drain 
to the outlet of the springs the Court was en§tled 
to presunie that there was a direct channel between 
the top of the drain and the outlet and that the 
construction of the drain, therefore, amounted 
to an infringement of the plaintiffs’ right of 
easement. B BABAJI RAMLING GURAV w. APPA 
VITHAVJA SUTAR, 25 Bom. L. R., 789; (1924) A. I. 
R. (B.) 154 181 
8. 50 — Licensee, whether can claim adversely 
-—Tvansfer of property] icense, whether can- 

celled. à 

A licensee cannot, by enjoying the license fur 
any length of time, acquire rights adverse to the 
licensor. ° . 

Where a licensor transfers the property in res- 

ect of which the license has been cnjoyed, the 
license ceases to exist, A Buoy Ray v HARDEVA, 

20 A.L. J. 608; 44 Ai 726; (1923) A.I. R. (A) 

%40 140 


English decisions, application of, Sce TRANSFER 
or PROPERTY ACT, 1882, s. 6 (a) 109 


Estoprel Sce Civil PROCEDURE CODE, 1908, 2 45 


See EVIDENCE ACT, 1872, 9. 92 154 
Adoption by  widow-— BRepresenialion of 

authority to adopt by husband—Conducte 

A Hindu widow, who in adopting a boy to ber 
husband represents: that she was authorised 
by her husband to do so and thegeafter by hes 
words and conduct holds out dnd treats the boy 
as the lawfully adopted son, is estoppéd frcm 
denying that she had the authority of her husband 
to adopt of that the adoption was a valid one. 
M VEDLA VENKATASUBHAMMA v. VEDLA VENE AMMA, 

3 M. L. T. 191, 46 M. L. J. 52; 19 In We 83; 
(1924) A. I. R. (M.) 308 R14 


ičence Act (I of 1872), s. lle-History and 
ges of RUP family — Evidence, admissi- 
bility of. l 
Whege the history and status of a panies 
mily, which is one ot a. group, is in question, 
Pp may be adduced to elucidate tffe history 
and status of connected families in ihe same 
group, and such evidence is admissible under 
section iri of the Evidence Act. ( SARADA 
PRASANNA RoY v. Una KANYA HAZARI, 37 C, 
l. J. 433: (1923) A. I. R. (C) 485: 50 C. 359 
* 
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Ly accused as wtiness in another case, wE ether 

admissible aga(ust himn" Comgtelled to answer’ 
+ 


meaning ofi 
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. The statement of an accused person as witness 
ina previous caseis admissible against him under 
section 21 of the Evidence Act to prove admise 
sions of relevant facts made by him in that state. 
ineat, ; 

The question of compulsion under section 132 of 
the Evidence Act is one of fact. It doesnot 

‘follow that a witness is compelled to answer every 
question Poss tohim by Counsel; but he may ke 
compelled to do so in particular cases, and in such 
cases the section would be appicable, On the 
other hand, compulsion does not involve the 
necegsity of a formal objection to giving the answer 
and tin order made at the time to the witness 
compelling him to answir, A EMPEROR 4% 
BANARSI, 22 A. If, J. 144) 46 A. 254; 25 Cr, 
I. J. 477 829 
—— —— 88, 25, 9? — Police custody: 

As soon as an accused or suspected person 
Contes into the hands of a Police Officer, he is, 
in the absence of clear and unmistakeable evi- 
dence to the contrary, no longer at liberty and is, 
therefore, in custody within the meaning of sec- 
tions 26 and 27 of the Evidence Act. R MAUNG 
Lay v. EMPEROR, IR. 609; 25 Cr. In J; 381 
(1924) A, I. R. (R.) 173 429 

s. 27—Staiement to Police by co-accused, 

admissibility of—Statement, whether evidence of 
guilt of co-accused, 

A statement made by an approver to tke Police 
at thetime of his arrest giving the names of other 
ersous who had joined in the offence can be used 
as against the latter only under section 27 of the 
Evidence Act. The usegwhich can legitimately be 
made of suchinformation is merely this that when 
directevidenceis given against the accused at ihe 
trial, it is open to the defence to check .such 
evidence by asking whether the name ofa pattiqular 
accused was mentioned or not at the time. It 

2comes evidence which may be uSed to test the 
consistextcy of the -approver’s story and it is 
information which leads to the discovery of the 
accused, but ft is no evidence of the guilt of the 

accused’ A SuBEDAR v. EMPEROR, (1924). A. I; 
R. (A.) 2077 25 Cr. L. J. 490 "880 


———— &. gü— Confession of co-accused, value 
of— Corroboration, necessity of-—Confession, what 
- amounts to—Motive, whether corroboration. 

Ssvidence of motive is not a corroboration of 
any of the igcidents of the crime. 

. Hiya Lal v. Emperor, 7 Ind. Cas.1012; r3 O; 
C. 243; 11 Cr. L. J. 554, relied on. 

The statement.of an accomplice can be taken 
into consideration under section 30 of the Evi- 
-denge Act, only when he admits his own guilt 
to the same extent to which he implicates others. 
^ ‘The word “confession” in section 30 of the Evi- 
dence Act cannot be construed as including a mere 
Alaculpatory admission which falls short of being 
an admission of guilt. 

. Queen- Empress y: Jagrup, 7 A. 646; A. W. N: 
(1885) 131; 4 Iud. Dec. (N. 8.) 799, relied on. 

“A confession unsupported by other testimony 
is evidence of the weakest kind against a 
£o-accusel. O SHEO AMBAR v. EMPEROR, 9 O. 
& A.I, R, 836 25 Cr, Le $. 391 439 
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S. 89— Verbal siatement—Siyns by dying 
person, admissibility of— Confession by person 
under influence of opium, value of. 

Where a dying personis unableto speak and 
can only make sigus in answerto questions put 
to him, the questions and signs token together 
might properly be regarded asa “verbal state. 
meni” made by a person asto the cause of his 
death within the meaning of section 32 of the 
Evidence Act, and are, therefore, admissible in 
evidence. 

Queen-Empress v. Abdullah, 7 A. 385; A. W.N. 
(1885) 78; 4 Ind. Dec. (N. s.) 602 (P. B.), followed, 

he confession of an accused should not be 
rejected in foto merely because the accused at the 

time of making it was under the influence of a 

dose of opium. O EMPEROR v. SADHU CHARAN 

Das, 26 C. W.N. 414; 49 C. 600; (1922) A. I. 

R. (C.) 4093 25 Cr. L. J. 529 * 993 

ss. 98919), G7——— Execution. of document, 


proof of— Handwriting, proof of—Ststemcnt by 
deceased wiley as to execution, admi:silility 








of. 

Section 67 of the Evidence Act does rot require 
any particular kind of, proof to cstablish execution 
of a document. 

Abdoo Alt v. Abdoor Rahman, 21 W. R. 479, 
relied on. 

Where direct evidence of the hardwritng or 
matk of a person is not available, indirect 
evidence may be given, 

Haria v. Manakchand, 27 Ind, Cas. 866; rr N, 
L. R. 9, followed. ` 

A statementin a document by the writer that 
a particular matk is that of the executant is ed- 
missible in evidence under section 32 (2) of the 
Evidence Act, where the writeris dead and it is 
proved thatthe document was wiitten by him. 
N LAHIRI v. BALA, 18 N. L. R. 85; (1922) A.I. 
R. (N.) 227 l 788 


S, 95— Entry in deceased chaukidat’s 
register, whether admisstble—Proof that entry was 
madz by deceased, 

An entry in the register of a deceasd chaukidar, 
not shown to have been made by the deceascd, 
is not admissible in evidence under secticn 35 
of the Evidence Act. A SHEO BALAK v. GAYA 
PRASAD, 20 A. L. J. 6019 (1922) A. I. R. (A) 
510 T 52 


taa 








S. 30—M ogigage, proof of—Entvies in 
supplementary Revenue Records, value of. 

In the absence of other evidence, entries in 
Supplementary Revenue Records, viz., Revenue Re- 
gister No. 1 and Revenue Register No. 5 though - 
felevant - under section 35 of the Evidence Act 
are notin themselves suffftient to prove a mort- 
gage. R Ko Po MAUNG v, MA Mery GALE, I R. 
562; (1924) A. I. R. (R.) 135 380 
————— $, 48— Judgment nol intet. parties, when 

relevant, AE. ^ 

A decree Obtained by a co-sharer as to his share 
of a plot of land as against a third party is rot 
admissible as evidence of title inea e subse quent 
suit by another co-Sharer, but it Lecomes ad. 
niissible where a partition of the®plot of land 
has beenenade by the co-shares in consequence 


Vol, 77] 
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of that decree. P C NARESH NARAYAN Roy ».. 


SECRETARY OF SIATE FoR INDIA, (1923) A.L R. 
(P, C.) 1; 32, M. In T. 162; (1923) M. W, N. 
511; 50 C. 446; 45 M. L. J. 444; 28 C. W. Ne 
453 ; 1048 
< ss. 45, 47-—~ Handwriting, comparison of— 
Appeal, second—Finding of fact based on 
. comparison of handwriting, legality of. 
Comparison of signatures is one of the modes 





of proving handwriting and although, where 


there is no other evidence corroborative of such 
comparison, such proof would be regarded as 
hazardous anq inconclusive, it cannot Le 
regarded as an error in law to base a conclu- 
sion on such proof alone, and a Court of second 
appéal would have no powerto set asidea find- 
ing based on such comparison. L BALAK RAM v. 
MUyHAMMAD SAID, (1023) A. I R. (L) 695; 5 L. 
L. J. 530 872 
s. 70— Admission of execulion-—Allestation, 
." proof of, whether necessary. 

Where the executant of a deed admits execu- 
tion of the deed itis not necessary to prove attest- 
ation, and the admission need not be made during 
the suit but may be an admission made antece- 
dent to the institution of the suit, R AUNG 
Rar v, MA AUNG Krwa PRU, 1 R. 557; (1924) 
A. IR. (R.) 139 369 


s. 78 (2)—Act published in  Gazule, 
whether authentic. 

. The text of an Imperial Act as published 

in the Gazette of India must be taken to Le the 

Da ian text of the Act, L GoBinp Das w; 
UP KISHORE, 4 Le 367; 6 L. L. J. 25; (1924) 

A.I. R. (L.) 65 408 


S. 90— Document hirly years old—Pre 
sumplion—Execution—Conduct of parties. 

Where a document which 18 more than thirty 
years old is produced apparently from proper 
custody, the Court may presume its due execution, 
butitis open to the Court to hold from the circum- 
stances of the case that the document was not 











acted upon. B MAHADEO RAMCHANDRA v, 
BAGHOJI JIJYAJI, (192%) A.I. R. (B) 293 472 
=m 8. 99— Execution of decree—Delivery of 


possession—Receipt fogty years’ old— Presumption. 
Although it is possikle that when a reccipt evi~ 
dencing delivery of posession is parscd te an 
auction~purchaser in executio of a decree, physi- 
cal possession of the land may not have been given 
to the purchaser, but when such a receipt is pro- 
duced in evidence after the lapse of more than 
forty years the Court should presume, in the ab- 
sence of evidence to the, contrary, that possession 
was delivere@ to the purchaser. B PANDURANG 
WASUDEO CHATH v. BASAPPA bin SHIDAPPA 
GANIGER, (1923) A. I. R. (B.) 36, 479 
s. 92, applicability of—Construclion of 
e. document—Sale or mortgage— Burden of proof 
e— Oral agresment, evidence of, admissibility of. 
Plaintifis  gonveyed certain property to 
defendant No.e: By what purported to be 
a sale-deed, but the property remained in 
the possession of the plaintifs, Defendant 
No, 1 subsequently sold the ‘property t$ defend. 
* ict . 


^ 
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ant No, 2. Plaintiffs attested the deed of sale. 
Part of the consideration was pald to defendant 
No. x and the balance to the plaintiffs and 
possession of the' property was transferred to 
defendant No, 2. Some years afterwards “the 
plaintifis sued to redeem the property on the 
a'llegation that the transfers in favour of. 
defendant No. r and defendant No. 2 were both 
mortgages: 

Held, (1) that by attesting the sale-deed in 
favour of defendant No, 2 and transferring 
possession of the property to him plaintif 
became in effect parties to the transfer an@ the 


' onus lay on them of proving that the traneaction 


was a mortgage and not a sale; 

(2) that evidence of an oral agreement that 
defendant No. 2 had agreed to reconvey the prop- 
eity to the plaintiffs after he had paid himself 
the principal and interest out of the profits, wis 
inadmissible under the provisions cf section 93 
of the Evidence Act. 

Maung Kyin v. Ma Shwe La, 42.Ind. Cas. 642; 
441. A. 236; 20 Bom. L. R. 278;15 A.L. J. 825: 33 
M. I. J. 6483 P. L. W. 185; 6 In W. 777; £a C: 
W.N.2573 23 M. L. T. 36; 27 C. I. J. 175; (1918) 
M. W. N. 300; 45 C.320; 9 L. B, R. 114; 11 Buz. 
L. T.21 (P. C.), distinguished. * 

The language of section 92 of the Evidence 
Actin terms applies only as between the parties 
to an instrument and their representatives-in- 
interest, Whenever evidence is tencetcd as to a 
transaction with a third party it is not governed by 
the section or by the rule of evidence which it con- 
tains, and in such a case fhe oridnary rules of evi- 
dence of equally and good conscience come into play 
unhampered by statutory restrictions. B TALAK- 
CHAND BHERAJI v. AMARAN, 25 Bom, L. R. 
818; (1024) A. I, R. (B.) 58 ` 842 


s. $2, applicability of, to.parties on same 
Side—Oral eyidence.to vary lerms of document, 
admissibility of. 

Section 92 of the. Evidence Act applics to all» 
parifes to a document whether on tne ope side 
or the other, It is not open to parties to a 
document on the same side to prove, as against 
each other, that a documcnt to which they are 
patties, though putporting to be a sale is in 
reality a mortpage. L B Maunc Tun Gyaw v. 
Maunc Po THWE, rir IL, B. R. 351; (1922) A. f. 
R, (L. B.) 37 " 023 
S. §2-—Coniract in wriling—Oral agree. 

ment— Evidence of sulscquent conduct, uhether 

admissible. x 

Wher@ a contract has tecn reduced to writing, 
oral evidence of subsequent conduct can, unger 
no circumstances be admitted to prove a 
contemporaneous otal agreement. L Friz HOLMES 
v, BANK OF UPPER InplA, (1923) A. L R, (L) 
548; 4 In 258; 5 L. L. J. 438 523 


S. 99— Registered agreement— Conduct, 











evidence of, whether | admissible to modify 
agreemeni—Patni Kabulyat— Stipulation Yo 
deliver certain documents—Failure to enforce 


stipulation for long period—Estoppel. 

A putni habuliyat contained the following 
stipulation ;—" I shal? deliver one set of tke 
. i e 

s 


"*100 
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chita, "hhatian  jamabandi,. and sheha, thoka 
and jama wasil bahi and other lawazima 
papers of the patni mehals, signed by the persons 
preparing the same and bearing my signature 
into your sAeríslita after the expiry of two conse- 
cutive years at the end of every third year, 
and obtain receipt for the same, on failure to do 
'SQ you will take from me Rs, 215 the cost of 
preparing the papers at the end of every three 
yeats, and if I do not pay the same amicably, 
you will realize the same by having recourse 
to law and get the said papers prepared by making 
mofugsit survey and tumar by appointing 
amie at the end of every third year." Under 
the law some of these documents could not be 
preparéd every third year. For thirty-five years 
no documents were demanded by the landlord 
or submitted by the jpatniday. The present 
suit was brought by the landlord to recover the 
sum of Rs. 1,290 fot the patnidar’s default to 
deliver the documents, the sum having been 
calculated at the rate of Rs. 215 per annum 
for six years! 
Held, that the landlord having failed to en- 
force the clause in ethe kabuliyat for thirty-five 
years was not entitled to maintain the present 
Suit for damages. ` 
Evidence “of the subsequent acts and conduct 
of the parties to a written contract is admissible 
in evidence to show that certain terms of ihe 
Contract were never intended to be acted npon 
from the very | beginning. (€ NARENDRA La, 
KHAN v BHoLA Nara BHuYA, 27 C. W. N. 


— — g. 92, proviso (1) — Recital in vent. receipt 
as to period for which rent.is patd—Oral evidence 
whether, admissible to contradict recital — Fraud, 
effect of. ` : ` 
In a suit for the recovery of rent otal evidence 

cannot “be given to contradict recitals in re- 

ceipts foe rent granted by the plaintiff specify- 
ing the period for which the payments were 
made. " : 

Where, however, it is alleged that the recitals 

as to the periods for which payments were made 
- gre fraudulent, oral evidence is admissible to prove 
the allegation under proviso (1) to section 92 of 
the Evidence Act. O BEBARILAL v. KALKA, 25 
O, C. 282; (1923) A: E; R. (O.) 45 695 


s. 92, proviso (2)—Warraniy, express— 

Oral evidefice, whether admissible, 

Oral evidence of an express collateral warranty 
is admissible under proviso (2) to section 92 of 
the Evidence Act. B HUnnuURy? JOHN AutEs v. 

| JAR P. VIRJI, 25 Bom, Ia R. 778; (1924) A. I. 
R.*(B) 4x 150 
101—Consirvuction of document— 
` Agreement by surety—Security deposit, confisca- 
tion 0f— J Ustification—Burden of proof. 

The pne deposited security money with 
the defendants, a partnership firm, on behalf of 
one of the members thereof, the agreement being 
that if the business suffered any loss, the other 
partners - would be entitled to deduct the 
Share of the loss of that member from 

“the security money: After the partnership 
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came to anend the plaintiff sued to recover his 
deposit. The defendants contended that in ordef 
to succeed the plaintiff was bound to prove that 
there had been no loss in the business: 

Held, that upon a correct interpretation of 
the agreement the burden of proof was on the de- 
fendants to show that the business had suffered 
anyloss and in the absence of such proof, the 
plaintiff was entitled to a decree. Ù KANSHI 
(Le) 235 251 


s. 10l— Sun on unregistered bond— 
Execution admitied—F ull consideration denied— 
Burden of proof—Question of fact or law— 
Second appeal. , 

In & suit on an unregistered bond, the” de- 
fendant admitted execution. The receipt of 
consideration was not denied, but it was not 
admitted in full and it was pleaded finally 





‘that whatever debt had been incurred had been 


repaid. The Trial Court placed the onus of prov- 
ing absence of consideration on the defendant 
but the Appellate Court took a contrary vicw. 
On second appeal : 

Held, (x) that the onus of proving absence of 
Consideration lay on the defendant; l 

(2) that under the circumstances of the case) 
the question of the burden of proof was a ques- 
tion of law and could be agitated in second appeal. 
L Gurpit SINGH v. Karam DAD, 4 L. L. jJ. 169 
246 
See MORTGAGE 

908 

gs, 114, See EASEMENTS Aci, 1882,55. 7, 

17,27 181 

s. 114— Appeal—Points not mentioned in 
judgment of Appelate Coust—Presumpiion, 

The presumption is that an Appellate Court 
deals with the arguments put before it and 
ii the form of the judgment shows that the 
only points presented befcre it were those 
with which it has dealt, the only inference 
which can be drawn, especially in the absence cf 
an affidavit to the contrary by the gounsel who 
appeared before it, is that the remaining poin'g 
were not urged and were definitely atandcned; 
L. WARJI Mar e. Deve Dirta Mar, 4 In 364; 
(1924) A. I. R. (D.) 107 è at 
———— 8. 114— Hindu joing family —Sule of family. 

properiy—Mimicy næ mentioned in sale-decd, 

whether party-—Présumplion. 

The mere fact ihat the name of any particular 
memberof a joint Hindu family is omitted fiom 
ihe sale-deed, by virtue of which the joint pro perty 
is transferred toa third party, docs not skow that 
he was not a party to ihe trcnsfer. N GANIA vi 
GANGA PRASAD, 6 N, L. J.2€9 788 
————-8. 114, ill (b)-- Identification of stolen 

Property — Burmese coins. 


s. 110—Butden of proof, 











Though Burmese coins cannot be absolutely ' 


identified they are sufficiently uncommon at the * 
present day to cast upon an accused perso», in 
whose posession they aie found and identified 
as stolen, the burden of proving That he cameby 
them honestly. R. MAUNG LAY v. RMPEROR, I R, 
609; 25 Çr. In J. 381; (1924) A. I, Rs (R.) 173 429 
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ss. 114, ill. (b), 188— A pprover, statement 
of-—Corroboration—Evidense relating to recovery 


of stolen articles from possession of accused. 


Evidence relating to the recovery of alleged 


stolen articles from the possession of an acourcd 
person, which isitself suspiciousand unsatisfactory, 
cannot be treated as coroboration of the evidence 
of an approver involving that accused person in 
the commission of an offence of dacoity. 

The house of a person accused of dacoity was 
searchedin his absence and certain stolen articles 
were alleged to have been recovered. 
was given no opportunity of checking the result 
of the search or giving any explanation as to how 


the articles cameinio the house, 


The aconsed 


There was no 


evidence as to where the respective articles were 
found, nor asto who produced them: 

Held,that the evidence as to the search was 
unsatisfactory and could not be used as corrobora- 
tion of the approver’s statement inotiminating 
the accused. L SAUDAGAR SINGH v. EMPEROR, 
(1923) A. I. R. (L.) 683; 5 L.L. J. 572; 25 oe 


J» 495 


| neal 





in token of assent, 

The signature of a party on an award does not 
render the award any the more binding on him 
if itis otherwise invalid. But where a patty 
signs an awatd in token of acceptance, and his do- 
ing so leads the other party to believe that he is 
not going to contest it, on the strength of which 


belief the latter allows a pending : suit to be dis- 
missed, he is estopped from contesting the validity 


of the award. N. MANOHARLAL 9. AMANO, (1924) 


A.I. R. (N.) 14 





s. llb—Estoppel— Party signing award 


s. 188— Approver—Corroboration—Con- 


viction, whether can be based on uncorroborated 


statement of approver. 
There is no positive legal bar to taking an ap- 


prover's evidence as a basis for a conviction but 


unless some reliable corroboration on a material 


point were super-added toit, it would,in almost all 


cases, be unsafe to accept it as conclusive. 


B MAUNG LAY v. EMPEROR, IR. 609; 25 Cr. L. J, 
381; (1924) A. I. R. (R.) 173 





approver, 


There is nothMmg in section 133 of the Evi- 
t the statement of one 


dence Act to sugges? 


429 


s. 188 — A pprover, whelhey can corroborate 


approver cannot be regarded as corroborating that 


made by another approver. 


If, however it can 


be shown that th? approvers had ample oppor- 


tunity of consultation, the corroborative value of - 
their evidence would be greatly diminished, L. 


DARYA SINGH V. IMPEROR, (1923) A. I, R. (L) 
“666; 25 Cr. L.J. 520 


Execution of deczee— Attachment and sa'e of judg- 
meont-debtor’s properly-~-Burden of proof. 
A decree-holder who is seeking to bring certain 
property to sale in execution of his decree must 
establish “that the property belongs to his judg- 


ment-debtdor only and is liable to be sold in execu- ^ 


tion of hie decree. 


(1923) A? I, R. (I) 522 


984 


L. ISHAR Das v. FAZAL ILAHI, 


e 


516 
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Construction of decree, rules of— Execulion 

Court, duty of— Variance between judgment and 

decree— Amendmeni— Procedure— Civil Procedure 

Code (Act V of 1908), s, 152, O.. X X, vr. 6, 7. 

A. decree speaks foritself and must be executcd 
as it stands, the executing Court being confined 
between the four corners of the decrec. 

Bhugobat Singh v. Ram Adhin Singh, 22 W. R 
330, Radha Pershad Singh v. Torah Ali, 18 C. 108; 
5 Sar. P. C. J. 582; 9 Ind. Dec. (N. s.) 72 
and Udwant Singh v. Tokhan Singh, 28 I. A. 57; 
28 C. 353; 3 Bom. L. R. 318; 8 Sar. P. C. J. 14 
(P. C.), followed. S 

But a decree, like any other document; is open 
to construction, and where a decree is ambigu- 
ous it ought to be so construcd as to conform 
with the judgment. 

Maharaja of Bhanpur v. Rant Kanno Del, 
28 I. A. 35 at p. 42; 23 A. 181; 3 Bom. L. R, 57; 
5 C. W. N. 137; 7 Sar. P. C. J. 792 (P. C), relied 
On. r 

There is, however, a limit to what construction 
can do, and the remedy by construction is only 
appropriate if the language of the decree is ani- 
biguous. If the language is plain and there is mo 
ambiguity the proper retiedy for a,variance be- 
tween the decree and the judgment is to apply 
for the amendment of the decree, 





The operative words of a decrce were aos fol- 
OWS!— 

“ Itis ordered that this suit be partially decreed, 
that the plaintiff's right be declared to so much 
of the disputed lands as falls within the boundary 
lines of the Revenue Survey Map of 1848 of 
Mauza Njj Shampur Paharpur comprised in Mahal 
218 of the Touzi of the Mohalla Collectorate 
laid down in the Amins map? 

* Held, that the meaning of the decree was 
not that the plaintiff's right was declared to fo 
much of the disputed lands as fell within the 
boundary lines of the survey mapof the village 
of which the Amin had made a*map, but that the 
"boundary lines of the Survey map*were taken 
to be those laid down or shown in the Amin’s map. 
C KUMAR SHOSHI KANTAV. SARAY CHANDRA Rov 


. CHOWDHURY, 35 C. L. J. 339 167 





Decree against husband— Sale of "property 
belonging jointly to husband and wife—Suit for 
declaration by wife, maintajnability of— Es- 
toppel. 


A suit brought against a Burmese husband on 
the, basis of a pro-note executed by him in respect 
of money borrowed by him forthe bene fit of himself 
and his wife, was decreed, and in exetntio& of the 
decree a house belonging jointly to the judgment- 
debtor and his wife was sold. The wife thereupon 
brought a suit for a declaration that half the house 
belonged to her; 

Held, (x) that the decree being against the hus- 


"band only, his right, titleeand interest in the 


house alone were sold and passed to the purchaser: 

(2) that the plaintiff was not estopped from 
claiming half the house and her suit was, there- 
fore, entitled to succeed. R SAW ALA AUNG v. MA 
Ma NYO, 1 Ry 555 (1924) A, L R. (R.) 165 402 


‘remedies i 
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Execution of deoreo--concld, 


— — Money-decree— Power of Court to stay ex- 
eculion against person of judgmeni-debior on 
ley ms— Right of decrec-hoider to elect hts reme- 
die. 

There is nö powcr in a Court to stay execution 
of a money-decree against the person of the judg- 
ment-debtor on terms of his making part payment 
until the judgment-creditor proceeds in execution 
and selisthe judgment-debtor's immo veable prop- 
erty, 

It is for the judgmient-creditor to elect his 
execution subject to such rules as 
may goven a particular case. M. AFAGAN 
SAHIB v. ABDUL MAJID KHAN, I9 L. W. 164; 
(1924) M. W.N. 265; (19024) A. I. R. (M.) 512 764 
— Propriety of decree, whether can be ques- 

tioned, 

The propriety of a decree cannot be questioned 
in execution. Q JHANDA SINGH v. MUHAMMAD 
ANWAR KHAN, (1923) A. I. R. (O.) 160 276 
Ex parte decree, when to be passed. 

Even if a.case is heard es parte, it is the duty of 
the Court to consider the interest of the absent 
party and not to pass a decree except on proof 
b9 the plaintiff that he is entitled to that 
decree. C.MoNMATHA KUMAR Roy v, JosApA 
LAL PODDER, 28 (. W. N. 300 551 


Extradition Act (XV of 1903), applicability of— 

Berar and Hyderabad State. 

A case ofextradition from Berar to Hyderabad 
State is governed by the Extradition Treaty of 
1867 between the Indian Government and the State 
and not by the Extradition Act, N. DADDIPRASAD 
v. Districs MAGISTRATE, YEormar, 25 Cr L.J: 
346 284 


Family settlement— Form, defective, effect of. 





It has been the policy of Courts of Equity toe 


uphold family settlements even when they are not 
in legal form, N.MANOHARLAL 9. AMANO, (192 4) 
AI. R. (N.) 14 41 


Fraud—Suit 1o set aside 
decree based on, 

The fact that a decree is based on false evidence 
does not amount to fraud vitiating the decree un- 
less the effect of the false evidence was to pre- 
vent the other party from putting his case before 
the Cogut. B. GokULpAS PITAMBER v. OpHAvyr 
GiGABHAI, 25 Bom. L. R. 893; (1924) A.I. R. (B.) 
100 . 206 


Gift. See CONSTRUCTION OF DOCUMENT 83 


Guardian de facio, whether entitled to sell minor's 
property. Sce TRANSFER OF PROPERTY Act, 
1882,85. 7° 705 


Guardians and Wards Act (VIII of 1890), s. 19 
(c)— Bombay Court of Wards Act (I of 1905), 
SS. I1, 22-—— Jurisdiction of District Court when 
ousied—Property of minors incharge of Couri of 
Wards—M other appointed guardian of persons— 
Appointment when liable to be cancelled. 

The jutisdiction of the District Court 
is ousted, under section 19 (c) ofthe Guardians 
aud Wards Act, only when there is a Court of 
Wards competent to appoint a guardian of the 
person of a minor, < 
i . © 


INDI AN CASES, 


decree— False evidence, : 


. {x923 
Guardians and Wards Act--concld, 


Where the mother of certain minors was appcint- 
ed guardian of their persons but as their property 
had already been taken charge of by the Court of 
Ward, the Collector applied for the cancel- 
lation of herappointment on the ground that ehe 
was not well-behaved and took no care of ihe 
minors: 

Held, (1) that the Court of Wards had not 
assumed superintendence over the persors of the 
minors, it was not competent to appoint a guardian 
of their persons and, therefore, the appointment 
of the mother could not be cancelled under sec: 
tion 19 (c) ot the Guardians and Wards Act; 

(2) that the applicationof the Collector should 
be considered on its merits. B. NAcaVA GUR- 
LINGAYA v. COLLECTOR OF BELGAUM, 25 Bom. L. 
R. 1232; (1924) A. I. R. (Bj) 157 708 


ss. $4, 85, 45— Balance due from guardian 

— Order attaching property of guardian and secu 

rity, legality of—District Judge, power of. 

A District Judge has no power under section 
34 (d) of the Guardiaus and Wards Act, to attach 
the property of a guardian or of his security for 
the purpose of realising the balance due from the 
guardian to the minor’s estate. Section 35 of the 
Act provides the remedy for the realisation of ihe 
amount due from the guardian and ample powers 
are also given to the District Judge under section 
45 of the Act. L RADHAKISHAN V. KHUSHIRAM, 
(1923) A. I. R. (L.} 506 478 


Hindu Law-—Ba'mabhati, value of. See HINDU 
LAW-—Suecession—Bandhus, rules relating to 17 
Bombay Presidency— Inheritance— Atma- 
bandhus—Mother’s brothers son and mother's 
sister's son. 

According to the Mitakshara, as interpret- 
ed in the Bombay Fresidency, mother’s 
brother’s son and mother’s sister's son, being 
abmabandhus are equally distant and, theiefore, 
areentitled to inherit the properiy equally. B, 
RAJEpPA | RANAPPA | KUNDAGOL v. GANGAPTA 
JotappA MANDWE, 24 Bom. L. R. 789; (1922) A. 
I. R. (B.) 420; 47 B. 48 e 219 
Bombay Prestdency—Widew succeeding 

as gotraja sapinda— Adoption, power of. 

In the Bombay Presidency a Hindu widow 
who succeeds to an estate not@ier husband's but 
as a gotraja sapinda of the last wale holder, and in 
consequence of the absence @f nearer heirs, cannot 
make a valid adoption sf as to defeat the rights 
of revetsioners. B. YEK NATII NARAYAN KULKARNI 
7. LAXMIBAI KESHO GOPAL, 24 Bom, L, R. 836; 














(1922) A. I. R. (B.) 3473 47 B. 37 117 
Adoption. See CoNSQRUCIION oF Doty- 
E MENT ° 477 





Adoption by  widow--.4dopied Son, , 
whether can inherit property of adoptive mother’s 
ancestors, 

Under the Hindu Law an adopted son takes 
the place of a natural son, and is entitled to in- 
herit the property of his adoptive mather’s an- 
cestors, : o 

It may be that where an adoption by a Hindu 
widow has theeffect of divesting any estale vested 
in a third p€rson, it might not-be valid; but 

LA i . P 


* 
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it does not follow that where it has no such effect 
the adoptionis necessarily valid. 

Where the daughter-in-law of thelast Hindu 
male holder succeeds him as a gotraja sapinda, in 
the absence of any nearer heir, she cannot make 
ag adoption to her husband so as to affect the 
devolution of the estate inherited by her as a 
goiraja — sapinda. B. DATTATRAYA | BHIMRAO 
SABNIS V. GANGABAI GANESHBHat, 24 Bom. L. 
R. 69; 46 B, 541; (1922) A.L R. (B.) 321 17 


Alienation— Necessity— Aniecedent debi — 
Manager ov father, powers of—Faihey, whether 
alive ov dead, effect of. 

The managing co-parcener of a 





joint 


‘| undivided estate cannot alienate or burden the 


estate qua manager 
necessity. 

Butif he is the father and the reversionarles 
are the sons he may, by incutring debt, so long 
as it is not for an immoral purpose, lay the 
estate open to be taken in execution proceeding 
upon a decree for payment of that debt. 

If he purports to burden the estate Ly 
mortgage, then unless that mortgage is to dis charge 
au antecedent debt, it would not bind more 
than his own interest, 

Antecedent debt means antecedent in fact 
as well as in time, that is to cay, that the 
debt must be truly independent and not part of 
the transaction impeached. 

There is no rule that this result is affected 
by the question whether the father, who 
contracted the debt or burdens the estate, is 
alive or dead. P. C. BRIJ NARAIN RAI v. MANGLA 
PnRASAD Rar, 21 A. L. J. 934; 46 M.I. J. 23; 5 P. 
I.T.1;28 C.W. N. 253; (1924) M. W.N. 68; 19 
L.W.72;2 P.L. R. 41; 10 O..& A.I.R. $2; 
(1924) A. I. R. (P. C.) 50; 33 M. L.T. 4571. 46 A; 
95; 26 Bom, I. R. 5co 689 


Custom—Primogenituye, rule of--Deshgat 
yatan— Burden of proof — Impastibilit y-—Fve- 
sumption. 

The question whether a Deshgat is impartihle 
and subjtct to the mle of primogeniture must be de- 
termined in each case, butin the Southern Maratha 
country, a Deshgat Vatan almost always des- 
cends according jp the rule of primogeniture. 

Timmangayda x, Rangangavda, (1878) P. J. 
240; ‘Adrishappa v. Gerushidappa, 4 B. 494; 7 I. 
A. 162; 4 Sar. P. C, J. 1543 Suth, P. C. J. 757; 
4 Ind. Jur. 421; 3 Shome L. R. 206; 7; C. L. R. 1j 
2 Ind. Dec. (N. S.) 338 (P. C), followed. 

In the case of an ancient Deshgat Vatan in 
the Southern Maratha country which has mevct 
been divided, lands, being given to the Kumar 
for maint@hance and reverting to the eldest branch 
when their lines of descendants became extinct, 
the Courtis justified in holding that the Vatan is 


except for purposs of 





. impartible and descends according to the rule 


of primogeniture, 


eper Crump, J —~A custom of primogeniture, if 
clearly proved, supetsedes the general Hindu.Law 
of descent. : 

Sindhoj&ay v, Natkojtrav, 10 B, H, C. R, 228; 
followed, x e 


Such a custom as the aboveis not, however, an 
unusual feature of Deshgat Vatans in the Southcin 
Maratha country, but it is for the party who scts 
up the custom to establish it in each case. 

The best evidence of impartibility is that over 
a long period of years there has been no partition. 
B.- MAHADEVAPPA uv, KASHIRAO, 25 Bom. ÅL. R. 
797; (1923) A. I. R. (BJ) 467 92 


Dayabhaga v. Mitakshara— Family migrate 
ing from one province to another — Presumpton. 

A Hindu family, residing in a particular province 
of India, is presumed to be governed b&the law of 
the place where it resides. This presumptionis re- 
butted, where the family is shown to have migratcd 
from one province to another. 

Where a Hindu family migrates from one 
ptovince to another, the presumption is that it 
Carries with it the laws and customs as to succes- 
sion and family relations prevailing in the pro- 
vince from which it came: but this presump- 
tion may be rebutted by proof that the family 
has adopted the law and usages of the place to 
which it has migrated: The reason is that the 
Hindulawis nota merely local law, but is essentia 
ly personal law, an integral factor of the status 
of every family which is governed by it. In 
its new domicil, the family may, by the rcflex 
action of manners and customs prevalent in 
resident familics, consciously of unconsciously, 
modify its own governing rules; there may this 
be an acceptance of a new law, not due to 
sudden change by choice or agreement, but 
by the gradual evolution of a family usage. 
When a new family usage has thus grown up 
in the course of generations, possibly with the 
concutrence or acquiescence of families of the 
same group, it furnishs the governing law of 
the family. z 

Itis not, however, open to an individual member 
of a family which has migrated and 'adopted the 
law of its new domicil, merely of his own cheice 
to revert to the law which governed the family 
fi its original home. (! SARADA Prasanna Roy 
v. UMA KANTA HAZARI, 37 C. L. J. 233; (1923) A. 
I. R. (C.) 485: 50 C. 370 : 
Idol, gift 1o, 

powers of. 

In determining whether the sAebaii of aw idol 
is empowered to accept, on behalf of an idol a gift 
‘coupled with conditions, the test9is whether the 
conditions are for the benefit of the idol C. 
PRADYUMNA KUMAR V. PRAMATHA NATH, 27 C, 
W. N, 6843 (1923) A. I. R. (C) 708 833 


———— Joint family— Alienation by wco-bercencr 
—Suit by co-parcener to challenge alienation— 
Transaction, whole, whether canbe set aside. 
Under the Mitakshara a single member of a 

joint Hindu family, whose rights have been in* 

fringed by a sale of joint family property, can 
have the entire sale set aside, O DWARA PRASAD 

v. RAM DKI, 10 O.L. J. 360} 100. & A.L. R. 

194; (1924) A. I. R. (O.) 120 829 

Alienation by father— A fter-born 

son, whether can challenge alienation-—Swit by son 

in existence,  effad ofwNecessity—-Burden of 
proofaePresumplion, 








. t 
acceptance of—Shebait, 
$ 
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Hindu Law--contd; 


Where a Hindu son brought a suit to challenge 
an alienation of family property made by his 
father, but before the suit could be decided another 
Son was born to the alienor : 

Held, that the cause of action had not been 
exhausted before the birth of the second son and 
the latter was, therefore, entitled to bring a suit 
to challenge the alienation. 

Bhup Kuar v. Balbir Sahat, 64 Ind. Cas. 885; 
19 A. L. J. 978; 44 A. 190; (1922) A. I. R. (A) 342, 
relied on. 

Where ghere has been a transfer of family 
property bya Hindu father for cash down and 
the son of the transferor contests the legality 
of the sale the burden lies on the vendee to 

rove the valid nature of the consideration. 

Where a Hindu father makes a transfer of 
family property and his minor sons 
ate nominally joined in the transfer the pre- 
Sumption is that the transfer has been made by 
thefather in his capacity as manager of the family. 
: O JANG BAHADURSINGH v. RANJIT SINGH, 10 O. 

L. J. 353; 109 O.& A, b. R, 189; (1924) A. I. R. 
(0.) I4I ° 353 
———- Joint family-- Alienation by 

Necessity— Inguiry—Burden of proof. 

A person who takes a mortgage from a Hindu 
father in consideration of a present advance, 
as opposed to an antecedent-debt, is bound to 
establish in asuit brought by ason of the mort- 
gagor to challenge the validity of the alienation, 
so far asit affecis his interests, that the advance 
was made by him after jf reasonable and fair 
inquiry which satisfied him, s a prudent man, 
that the money was required for the legal neces- 
sities of the family. LRODHA RAM UV. AMAR 
CHAND, 4 Ip 208; (1924) A. I. R. (L.) 141 383 


ee ee Alienation by father— Necessity 

—Small fortion of consideration mol for necesstly 

Sale, whether can be set aside. 

A sale of famEy ptoperty by a Hindu father 
cannot be set aside merely because a small portion 
of the sale consideration is found not to have 
been advanced for necessity. - 

Lala Chatranarayan v. Uta Kanwari,Y B. Li 
R, 20% Felaran Roy v. Bagalanand Banerjee, 
6 Ind. Cas. 207; x4 C. W. N, 895; Naman Mal v. 
Har Bhagwan, 66 Ind. Cas. 362; 2 I. 357; (1922) A. 
-IR (D317and Kannu Chetty v. Amirthammal, 
26 Ind. Cas. 418; 1 L. W. 877, relied on. 

A sale of family property by a Hindu father 
merely for the purpose of paying off a mortgage 
which exists on the property is not Justéfed. 
L GomaA Rau v. STAN Lar, 3 L. 426; (1923) e. 


. (s) 248 
adan Antecedent debt, what 


arah, pagan OD rt a hd 
Reasonable engquiry-~ Necessity-—~Purchase 
of 


ancestral property 
debts~~Connection between 


act, proof of. 


faiher— 


is— 
of 
near  velalive— Immoral 
can and immoral 


Per Drake- Brockman, J. C., and Batten, 
A. J. C. (Haltifax, A. J. C., dissenting):—A 
debt borrowed by a Hindu father on the se curity 
of the joint family property does not constitute 
an antecedent debt so as to bind his sons by 4 
gubsequent, mortgage effected fot the discharge 
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of that debt, and it is open to the sons, when a 
suit is brought to enforce the latter mortgage, 
to plead that the earlier one was not justified 
by legal necessity, 

Per Halifax, A. J. C.—What is in fact 
an antecedent or pre-existing debt due, by 
a Hindu, for the satisfaction of which he 
would be entitled to alienate his sons’ shares 
in the joint family property along with his own, 
if he had not mortgaged that property as security 
for the debt at the time he incurred it, does not 
change its character as an antecedent-debt 
due by the father for which he is entitled to 
alienate his sons’ shares, merely by reason of his 
having executed a void mortgage of those shares 
along with the valid mortgage of his own when 
he first incurred the debt. 

If, however, the first mortgage 
only as a blind with the knowledge that it was 
invalid and with the intention of executing an- 
other, after the debt had had time to ripen into 
a deceptive appearance of being an antecedent- 
debt, it would not be antecedent at all at the 
time of the execution of the second mortgage, 

Arumugham Cheity v, Muthu Koundan, 52 
Ind. Cas. 525; 42 M. 711; 9 In W. 565; (1919) M. 
W, N. 409; 37M, L. J. 166,26 M. L.T, 96 
(F. B), relied on. 

The doctrine of reasonable satisfaction after 
due enquiry as to the propriety of an alienation 
of joint family property by the manager of a joint 
Hindu family applies as much to the case of an 
antecedent-debt as to family necessity or prcs- 
sure on the estate. 

Per Drake- Brockman, J, C.—The duty of the 
father or other manager of a joint Hindu family 
is to manage the property of the family for the 
benefit of the family, He is not entitled to 
encumber the property for the purpose of acquir- 
ing ancestral property belonging to a near re- 
lative. l 

In order to exonerate himself from liability to 
pay his deceased father’s debis on the ground of 
imimorality, a Hindu son must establish a con- 
nection between each particular debt Énd some 
act of immorality of the father for which the 
debt was borrowed. N GANPATRAO v. LAXMICHAND, 
EN., L. J. 239; (1924) A. I. RQ (N) x 640 
———-—— Joint family— D ebt ingurred by one mem- 

ber— Liability of other members— N ecesstiy, roof 


of, 

A member of a joint Hindu family can be 
made jointly liable for a debt incurred by an- 
other menter of the family only on proof that 
the money was borrowed for necessary fawily 
purpoes. [| BALLAv.BARU Mar, (1923) A. I. R. 
(L) 935 ‘926 
an — Debts incurred by faiher—Pious 
obligation of sons, whether can be enforced dining 
lifetime of father, f 
‘The interest of a Hindu son in joint family 





was executed: 


property cannot, by virtue of the pious obligation . 


of a Hindu son to pay his gathel dekts, be 
sold in the father’s lifetime in execufion of a 
simple  money-decrqa — obtained afninst the 
father, i 
+ 


‘Vol. 27) 
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There is a difference in this respect between 
cases in which the property has passed out of 
the tamily and cases in which thi property his 
not so passed out. A Ras KISHORE v, ABDUL 
Karim, (£023) A. I. R. (A.) 173 £09 
— — Joint family—Gift by undivided co-par- 

ceners,vatudity of. 

Under Hindu Law a g*ft even of his own share 
in juint family property by an undivided co-par- 
cener is invalid. N MULLA Faw ALI v. HARKAUR, 
_ (1923) A. I. R. (N.) 334 50 
—————————-— Impartible — eslale—Separation, 

how effected— Income, whether forms part of estate, 

Itis competent to a memberof a joint family 
to separate himself from the family by a clear 
aud unequivocal intimation of his intention to 
severand this is also true with regard to an 
impartible estate but as in that case the person 
separating forfeits his chance of inheriting the 
whole of the estate by survivorship, it requnircs 
Strong evilence to «stablish such separation. 

Girja Bai v. Sadashw Dhundiraj, 37 Ind. Cas. 
321; 45 C. 1031; 20 C.W. N. 10851. 4 A. L. J. 
822; 20 M.L. T.78; 12 N. L. R, x13; (1916) 
2 M.W. N.65; 18 Bom, L. R. 62.; 4 L. W. 114; 
24 C. L. J. 207; 31 M. L. J. 455; 43 L A. 151 
(P. C), Kawal Nain v. Budh Singh, 40 Ind. 
Cas, 286; 39 A. 496; 15 A. L. J. 581;2 P. L. W. 
57; :1 C. W.N. 986; 33 M. L. J. 42; 19 Bom. 
I.R.642; 26 C. L. J. tury (1917) M. W. N., 514; 
6 L.W. 330; 414 I. A. 159 (P. C.1, followed. 

The iucome from an impartible estate, when 
receiv d, does not form an accreti.n to tke 
or ginal property butis the absolute property of 
the ownerof the estate. P.G. JAGDAMBA KUMARI 
y WAZIR NARAIN, (1923) A. I. R. (P. C.) 59: 44 
M, L. J. 505 37 C 1. ]. 287; 33 M. L. T 157; 4 
P. L. T. 319; 25 Bom I. R.676;2 Pat, 319, 18 
I. W. 555; 28 C. W. N. 93; (1923) M, W. N. 

1011 
—— — — Morigace by father— Necessity, 
absence  of— Transfer of Properiy Act (IV of 

1882), s. 68 (c), 

An aLenation of family property by a Hindu 
father whiqnis notsupported by family neccssity 
is vuid ab initio, œ 

Gajodhar Bakhsh v. Gauri Shankar, 61 Ind, Cas. 
205; 8 O. L. J. 8t, followed. 

Waere a mortgage eof family property by a 
Hindu father is declared vwyid, the mortgagee 
becomes entitled tosue*for the mortgage-n.onc y 
under section 68 (c) of the? Transfer of Property 
Act and limitation tor such a suit begins to mmn 
from the date on which the mortgagee is refused, 
or is ousted from, the possession of the mortgagcd 
property. O UnAIRAJ SINGIT v. RAM Unte TEWARI, 
10 O. L. J. 376; (1924p A. I R.(0) 147 940 
Partition—M enter seiring 

‘portion of Property, effect of. 

Am Mor of a joint H.ndu family, quarrelling 
with his tamily, might seize somt pait of the 
eíaiily prop:rty in .»derto provide himself with 
a lwv,ng. in such a case he would aot forfeit 
his rigat to? obtain a formal partition, in which 
h: would get*his proper share. Q JANGI SINGH v. 
GANGA SINGE, 10 0. L J. 393; (1924) A. I. R. 
(O) 115° p " 91 
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— — — Joint lamilg-— Partition, partial—Severe 
ancein food and business—Properties still jott, 
xaure of. 

Waen members of a joint Hindu family 
divile portions of the family propirty, astate of 
severance would ia all probability result though 
it dep nds upou the circumstances in cach case 
and the facts proved, whether the family still 
r. maias joint, each member holding Lis share of 
the prop rtis civil d as his ownecparate prup- 
erty, and all th- im mb.rs holding thc undivided 
properly as members of a joint Hindu family, 

A v.ry large portionof the property of a jcint 
family was divided amongst the menib: rs 11889 
and from that date th:y began to live separate 
and have separate bu:iiness and enjoyment in 
respect of thcirresp'etive prop'rtics; 

Held, that it was a legitimate presumption to 
draw that the m mbhers of the fanily iatended 
to live divided after 188g and eonlintcd. to own 
the property still rema. ring unciviled as tenants 
in-c minvo. B KASTURIBHAI MANIBITAI Ve 
BAL MAHALAXuI, (1923) A. I. R. (Bj 464 . 914 


—— ———— -— — Parlition-*- Property kept joint.— 
Partnevs hip, whether created —M ember maraging 
business— Accounts, hability to renger. o 
Wacre on a pat.ition of joint fadnsily proper y 

itis ag:eed that certain items sLould continue 

to reutn joint, it cannot be held thit the 
members of the family constiute a partnership 
wi h ccSpect to such items, 
Waert one memberof a joint Hindu family 
manag 8$ a family business he is in the position 
of an agent gua the otheg members, «nd it is 
incumbent on him to render an acco nt cf the 
busin Ss, and he cannot escape frum the liability 
of rendering accounts simply because he says 
that he possesscs no account-books, L Ras KISHAN 
y. RAUSHAN, (1923) A.I. R, (L) 551 582 


ene Paytition—Property left undivided 
nature of—Mnney realised ly one men ber after 
pygrition—siul for vecovcry— Limiteticn Act (IX 
of 1908) Sch. d, Art.127. ° 
Anything left undivided at a partition of Hindu 
joint family property c ases to bejoit family 
property and a suit for the recovery of muncy 
raised byon membrcf the family to tha «x- 
clu.20n of a1 oth riy net gov red alt r separation 
or partition by Art. 127 of the Limitation Act 
but must be Lrorght within thre ygars jfom the 
date of separatjon or partition. O JAGAT SINGH. . 
ACHDAIBAR SINGH, 20 O. C. 191; (1922) A. LR. 
(O0) 14 697 





--Separaiton—Sale of share 
family property. . e 
A member of a joint Hindu family may pur- 
ort to alienate his own share in the family pro- 
pirty, but by doing so he does not effect separa- 
tion. O DWARKA PRASADU. RAM DEI, 10 O, L. J. 
360; 10 O. & A. L. R, 194; (1924) A I. R. (0.) 120 
<. c29 
———— Separation — Tenauty-in-Common 
— Manager, position of. 
When tbe members of a Hindu joint family 
express an intention, to separate, they are no 





» 


1106 
Hindu Làw--coatd. 


louger members of the joint family in the eye of 
the law, yet if there has been no partition of the 
joint family property, the members would continue 
as tenants-in-comunon atd would be liable for 
the -acts of the member in charge of the property. 
B Mot! CHAND v. MANRKCHAND RAMCHAND GOJAR, 
_(1922) A. I. R, (B.) 147 515 


— —— — Joint tenaney — Gift by meternal grand- 
father 10 grandsons. 

Technical rules of English conveyancing should 
not beimported into Hindu Law. 

Jogeswar Narain v. Ram Chandra Duil, 23 C. 
670; $3 L A. 37 at p. 44; 7 Sar. P. C. J. 335 6 M. 
L. J. 75; 12 Ind. Dec. (N.S.) 445 VP. C.), followed) 

The principle of joint tenancy is unknown 
to the Hindu Law apart from the Mitakshara 
doctrine of survivorship. 

A Yaiuk or aifectionate gift of property by 
a maternal grandfather to his grandsons does 
not constitute the donees joint tenants with 
right of survivotship. Q SARADA PRASANNA Roy 
v. UM4 KANTA HAZARI, 37 C. 14 J. 2331 (1923) A. 
I. R. (C) 485; 50C. 370 450 
—— —— Mayukha—Succession— Uncle and nephew 

— Priority. i 

According, to the Vyavahara Mayukha the only 
test of preference among the distant Sapindas 
is the test of propinquity to the propositus so that 
an uncle beng nearer to the propositus will 
exclude a nephew from succession. B HARIBHAI 
GULAB v. MATHURA LALLU, 25 Bom, L. R. 92 A 47 

4 


. B. 940; (1924) A.I. R, (B.) 140 





— 


Partition— Intention of parties. 
The true test of partition under Hindu Law 


‘is the intention of the members of the family 


to become separate owners. Consequently, there 

may be partition, even though there be no agtual 

division, by ` metes and bounds. G SARADA 

PRASANNA Roy v. UMA KANTA HAZARI, 37 C. I. 

J. 233; (1923) A. L R. (C) 485; 5o C. 370 450 

° —— Property acquired by collateral succession 
whether joint family property. See CIVI 

PROCEDURE CODE, 1908, s, 11, Expl. VI, O, v 
S ——— em purchased in name of wife— 

yesumbilon. . 

Roe 4 110 presumption that property standing 
in the name of a Hindu woman, even though 
purchased ig her name, belongs to her husband. 
A MAUuRANA KUNWAR v, Davin, 21 A. In J. 7371 
(1924) A. I. R, (A) 403 46 A. 16 mE 57 
— ———— Religious endowment— Alienation ^ Ly 

manager—Gift in perpetuity, validity of.* 

Whe manager of a temple has no powerto make 
a gift in perpetuity out of temple iunds. 

An alienation made by the manager of à temple 
cannot extend beyond his lifetime. B RANA- 
CHANDRA v. NARAYANRAO, (1923) A. I. R. m) 
ga awanan names Lemble-—Muhammadan pujati, 

whether liable to removal. | 

When Shudras become Muhammadans it fre- 
quently happens that their soGal relationship 
with Hindu Shudras remains much as it was, 
It is more a question ofcastom than a question 


INDIAN CASES, 


[1923 
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I is laid down by writers on the Hirdu 
aw. 

Ina small Hindu temple of great antiquity 
the tight to receive offerings end the right to 
officiate es pujaris had fora long time been skercd 
between Hindu cnd Muhammadan malis withcut 
objection by the worshippeis ; 

Held, that the Mutammadans could not Le 
deprived of the right merely on the grourd that 
the. temple was a Hindu temple. A BABA v. 
SUEKBA, (1923) A. I. R. (AJ) 165 918 


—— Suecession—Bandhus, rules relating to 
—Males and females—Rule | opplicable-——Son's 
daughter's son Y. sisler's. daughiei—Balembkathi, 
value cf, 


The list of:basdhus given in the text of the 
Mitakshara is merely illustrative end rot exharse 
live; nor docs it indicate anything more then this 
that the alma bandhus are to he prefeircd to ike 
pitri bandhus and that the pitri bandhts are to Le 
preferred to the matri bandhus. Subject to this, 
propinquity to the propositus is practically tke 
Sole test of preference between tandhus. 

Among bandhus of the same class, however, 
and of the same degree of nearness to the propc:i- 
tus in the same branch, the males are preferred to 
the females, and it is doubtful whether the pre. 
ference of the males over the femalcs can te 
catried further. 


It is arecognised way of dete1mining the neatrcrg 
of relationship to sce how far each is removed 
from the propositus, and in the aksence of ery 
other consideration justifying a differential ircat. 
ment that would be the only means of dete1mirin g 
it. i 

In the case of bandhus cqually removed frem the 
propositus, however, one in the direct lire of 
qom should be preferred to one in a collaicicl 
ine. 

A son's daughter's son is a preferential heir 
as being a nearer bandhu than a sistcr's daughter, 
though they are both equally removed from the 
propositus. - 


Though the Balambhațłi is useful as aiding 
the interpretaticn of the Mitakshara the vicws 
propounded therein cannot be accepted with- 
out due caution and exeguination; for instance, 
the position assigncd toethe sister's daughter 
in the Balambhatti canmot be properly accepted. 
B DATTATRAYA BfixnAO SABNIS v. GANGARAT 
GANESH BHAT,24 Bom. L. R. 69; 46 B. 541; (1522) 
A.I. R.(B.) 321 i 17? 
Widow — Alienation — Necessity— I nade- 

quacy of price. " 

Where a Hindu widow alienas a porticn 
of her husband's estate for neccssity, then urlccs 
the difference between the true price of the prop- 
erty alicnated and the actual price raja Ly 
the alience is particularly inadequate, ihe seje? 
ought not to be set aside. A reasonable allow- 
ance ought to be made for the difference in pice 
in favour of the alienation. B eCHaxzAiaijA 
PUTTAPFPA v. CHANBASAVA MALLAPPA 25 Eom. I, 
R. 1078; (1924) A. I. R (B) 170. e 


. 
* e 
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———— Widow—Surrender— Device lo shave estate 
between widow and reversioners, validity of— 
Estoppel. 

y an atrangement between the widow and 
Teversioners of a deceased Hindu, the, latter's 
estate was divided up between one of the rever- 
Slonets and a relative of the widow, the plaintiff, 
another reversioner being compensated by the 
execution in his favour ofa promissory-note to 
be met out of the income of the estate ; 

Held, (1) that the arrangement between the 
teversioners and the widow was not a bona fide 
Sutrender with the assent of the reversioners to 
which effect could be given; 

(3) that the plaintiff was not estopped from 
questioning the arrangement. M PEDDI VEERAYYA 
v. KOKUMANU TIRUPATIRAYUDT, (1923) M. W. N. 
679; (1924) A. I. R: (M) 177 79 


Inam Register— Títle-dee d— Grant of inam—Deva- 
dayam—''For the support of the mosque"— 
Public endowment, 


An inam statement is only a statement mode by 
8 party to the inam inquiry and is merely an as- 
sertion of his alleged title before a Tribunal which 
has to decideit. But the Inam Register embodies 
the result of the finding of the Inam Commissioner 
based partly on the statements put in by tha 
parties and partly on other eidchie and ig 
entit'ed to greater importance: 

Where the Inam Register described an inam 
as Devadayam and the purpose of the inam 
grant was given as for the support of the mosque 
and there was no other document of title: 

Held, that, prima facte, the endowment was a 
public endowment for the mosque. M Pir PACA 
SAHEB v. MOHAMMAD RUHIMUDDIN, 19 I. W. 174: 
46 M. L. J. 245; (t924) M. W. N. 217 7 


Inam rights—Grant, construction — of— Assess- 
meni, exemption from-—Covenant, whether runs 
with land—Successor-in-title of grantor, whether 
liabe. 


The predecessots-in-title of the defendants 
made a grantin favour of the plaintiffs’ father 
which contained the following clauses: 

"r, Exemption of the assessment of the said 
lands has been made Un favour of you and your 
heirs. . 

2. In case there is an? obstruction in respect 
of, the inam and you have occasion to pay: the 
assessment, the said sum of assessment will be paid 
by us without refererfce to each other." 

‘he village authorities recovered the assess- 
ment from the plaintifis and the latter sued to 
recover thegsum from®the defendants; 

Held, that the grantors had made a gift to 
the’ grantee not only of their occupancy right in 
the land, but also of the inam rights which they 
hadin connection with the land, and had grant- 
ed for all time the exemption of assessment 
of thelands to the grantee and his descendants; 

(2) that tiẹ granuiee's right ran with the land 
and the iundars for the time being were liable 
under the cevenant; 

3) that the assessment having been grecovered 


from the plaintifs for the benefit gi the defendant, 


* 
M 
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the latter were personally liable tu te-pay the 
amount to the plaintifs. B RAMCHANDRA 
MADHAVRAO v. TRIMBAK SHRIDHAR, 25 Bom. L. R. 
1074; (1924) A. I. R. (B.) 152 562 
Income Tax Act (VII of 1918), s. 3 (1)— Income 

accruing and received outside British | Imdia— . 

Directors and share-holders controlling business 

from British India—Income whether liable to 

assessment, 

A Company having its head cffice in Bellary 
in the Presidency of Madras carried on a factory 
in the Territories of the Nizam of Hydergbad, 
outside British India and the actual bu&necs 
operations of the Company were conducted there. 
The Directors and shate-holders of the Company, 
who controlled the business, ditected the policy 
examined the accounts and issued the dividend 
warrants, were in British India. Some money 
was received at Bellary for the purpose 
of office ‘expenditure and some money alto 
for the payment of dividend warrants, al- 
though the dividend wartants issued to ‘share- 
holders were expressed toebe payable outside 
British India. The Company was sought to be 
assessed to income-tax in Madras Presidency 
on its profits j +, 7 

Held, that the profits of the Company did not 
accrue ot atise, nor were they received, in British 
India within the meaning of section 3 (1) of 
the Income Tax Act of 1918 and the Company 
was not, therefore, liable to be assessed to in- 
come-tax on its profits. 

In re Aurangabad Mills, Limited, 64 Ind. Cas. 
0; 45 B. 1286; 23 Bom. T, R. 570; Secretary to 
the Commissioner v. Ramanathan Chetti, 53 
Ind. Cas. 076; 43 M. 75; (1019) M. W. N, 826; 
to L. W. 570; 37 M. L. J. 663; 26 M. L. T. 447; 
(P.*B.), Sundar Das v. Emperor, 77 Ind. Cas. 
616; 3 IL. 349; (1923) A. I. R. (L) 14, followed. 

per Oldfield, J.—The identity between the 
share-holders and the Company is immaterial, 
where the assessment sought to be imposed is 
of the income of the Company as distimguished 
from that of the share-holders in their individual 
capacity. Even the payment of dividends to the 
share -holders within British India would be nothing 
more than the distribution of income which, had 
already accrued outside British India and was 
payable as of tight in accordance with the ar- 
rangement by the Company to the gshare-holders 
only outside British territory, M SECRETARY, 
BOARD OF REVENUE (INCOME-TAX), MADRAS 
v. RIPON PRESS AND SCGAR MILLS Co., Lin., 46 Mi 
L. J. 5231 17 I. W. 584; (1923) M. W. N. 321; 32 
M, I. T. 306; (1923) A. I. R. (M.) 574; 46 d 


— 5, 3 (1)—" Received,” meaning of—Money 
received outside British India and transmitted to 
British India, whether received in British India— 
Interpretation of Statutes— Fiscal Statute, princis 
ples applicable to, z 


The subject is not to be taxed without cleat 
words to that effect, and in a case of doubt the 
Courts should always lean against the  con- 
struction which impés«s a burden on the sul» 
ject, 


' 1fe8 


Income Tax Aet—contd; 


If a person songht to be taxed comes within 
the letter of the law he must be taxed, however 
` geat the hardship may appear to the judicial 
mind to be: On the other hand, if the Crown 
secking to recover the tax, cannot biing the sub- 
ject within the letter of the law, the subject is 
‘free, however apparently within the spirit of 
the law the'case might otherwise appear to 


e. 

Au equitable construction is not permis- 
sible in tne case of a taxing Statute where the 
Court should simply adhere to the woids of the 
Statete, — 

Partington v. Allorney-General, (1860) 4 H. 
L. 100; 38 I. J. Ex. 205; 2r L.T. 370, relied 
ou. 

The word ‘receive’ implies two persons, the 
. person who receives and the person from whom 
_he receives. A person cannot receive a thing 

from himself. — i 

Waoere a person after receiving money, outside 
British India brings it into or transmits it to 
British India, the njoney thus transmitted can- 
not be held to be income received in British India 
within the meaning of section 3 (1) of the Incume 
Tax Actof 1918, LSunpar DAS v. COLLECTOR OF 
GUJRAT, 3 L. 349; (1323) A. LR. (L,) 14 616 
5.3 (2) (viii)— Exchange profits-— Assess- 
ment to income tax—Casual! profits, 


A Nattukottai Chetty carrying on business 
in Madras and elsewhere as Banker and money- 
lender rem tted from Madras sum» aggregating ovcr 
four lakns of rapees to Penang tnrough nis banking 
agents, such sums being invisted there in Straits 
Settlements dollars and ultimately -reconverted 
into rupees and remitted back to Madras. The 
rentittauces were made on eight occasions and, the 
Te -transier to Madras on thirteen occasions. Owing 
to fluctuations of exchange between  aollars and 
Rupees *the Chetty made a profit of considcr- 
„ADe amount on the transactions, and was asscssed 
to iscome-tax, Toese dealings in exchenge 
had beome part of the assessee’s general Bank- 
ing bustucss: 

Held, caat the income, not being receipts arising 
from business of a casual and non-recurring nature 
wase rigutly assessed to Income-Tax. - a 

dn considering whether a case comes nnder 
section 3 (2) (vst) of the Income Tax Act, reccipts 
of a casual ind non-recurmng nature ate ouly 
exempted when they are not receipts arising 
from business. The question to be considered 
is wuether a particular receiptis properly brought 
into account or omitted in carrying the profits 
‘of *& bifsiness. If tne transactions form part 
of tne ordinary business of the assessee, the pro- 
fits of losses must be brought into’ account, 

But if the transactions ate outside the score 
of the ordinary. business of the assessce, they 
“speed not be brought into account. The quts- 
tign is one of factein each case wnether tne trans- 
acuons form part of the ordinary business or 
‘not. M SECKETARv, BoARD oF REVENUE v. 
ARÜNACHELAM CHEITIAP, 18 1,776; 45 M. L. J. 
707; 03 My Io T, 319; (1924) 45. Ri (M) 208; 47 
M, 19? 216 
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— S. 0— Business profits, assessmentof—Firm 
doing dual business— Adjustment of profits and 
lasses— Asscssee disputing correctness of assess- 

' ene ni — Expenses, deduction of. 

Where the busincss ot a firm assessed to 
Income Tax is carried on in part by engaging in 
partnership with other firms and the subsidiary 
business so engaged in is-connected with the main 
business and is a proper employnint oi the 
Assessee’s capital and labour, for the purpose of 
assessment of income-tax, the subsidiaty business 
thus carried on can be treated as part cf the 
main business of the fitm and loss ‘incurred 
therein may be set cff against profits mede 
in the main business. " 
. -Under section 9 clause 2 (ix) of the Inccme 
Tax Act, the expenditure incurred in employing ace 
countants arid lawyers in disputes between the 
assessees and the Government as to thc emcunt of 
excess profits duty payable and in arriving at the 
taxable income is not strictly “for the purpose cf 
eatning profits " and is not a Icgitimate alluwence 
for deduction in arriving at the taxable ince me 
of alatcr ycar. M SECRETARY BoARD OF REVENLE 
v. MuNISAMICHETTY; 18 L. W.7«2; 45 M. Le J. 
7X1; 33 M. L.T 122; (1924) A. I. R. (M.) 205: 39 
wen . B- 18 (1). See CONTRAGT Act, 1872, ss, 

239, 253 i 669 
Income vex Aet (VI 011922), s. 10— Assesses doing 

dual Gustness— Adjustment of profits and losses. 

Uneer the Income -Tax Act when à fer on ur. ies 
on two ciffereit traces oie incivicrall and the 
otlier as a member of an unre,isten d firm, he is 
entided .ty scet cff the loss inemrd by Lim in 
respect of th partner ip trade against the pre fits 
wale by hint iu tis incividual trade. 

Toc word “any” ia the words "any tu inet" in 
seclion I0 of tke Act means nut “cach’’ but “ec ch 
and eviry" M CommicsinoNER OF INCCuE-T 4x, 
MADRAS v. ARUNACPELI AM CHgTTIAR, 46 M. L. J.. 
68; xo L,.. W. 125; (19244) M. W. N. 326; (1924) A. 
I. R. (31) 474 : 779 
Intian Councils Act, 1861, (24 & 25 Vie (() ED 
8. 22. See DiVoRCE Acr, 1869, $5. a, 7, 22. 664 


Injunction, See TRADE Maks 1£3 


Ins.lyeney. See CONVERSION 5&0 
Hindu jiint faimt—y—Co-parceney, interest 
of, wheher , assess to Recewer. 

A member of a juint* Mif. Ashata family has no 
intezcst in the fanufy property which is capalle 
of pasting to a Recivernpon inrolvency. Fat 
SANT PRASAD SINGH v. SHKODUT SINGH, 2 Fat. 22.; 
(1924) A. I. R. (Pat) 259 EE9 


Court, duly of— ae of title, 

It is always desirable that a qusticn of para-' 

mount tithe raised in insolvency- proceedings 

should be decided by the Court and not by the 

Reeivcr. Pat SANT FraSan SINGH v. SHEG prp 

SINGH, 2 Pit. 724; (1924) A. I. R,(Pat.) 259 £89 
= z .* 


Interest,  future—Discretion of Couri— Ap weal, 
second— Interference by High Gouri- 
‘The award ct futute interest is discretionary 
with the Court 4nd where this discreté$on has Leen 
exerciscd py the luwes &ppellate Court by disalluwa 











ing future intercst, the High Court will not ins 
‘ . . 
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Interest —con-ld. Jury trial—Charge to Jury—Right of private 
defence, failure to explain, effect of —Misgireciion 
terfere in second appeal. L MuHAxumAp ASLAM 2: — Charge by angry crowa— Right of private 
JODE SINGH, (1923) A. I. R. (L.) 513 416 1 extent of— Penal C.de (Aet XL V of 
I860), Se 100. 
, ale of. Wh r in explairing section i00 of the Penal 





The rate of interest recoverable from a judg. 
meut.lebtor is dsterm n:d not by the purpose 
for which the money is applied but by the market- 
rate prevailing at the time. Pat DULHIN SONA 
KJEgv BIBr ALS FATIMA 157 
Interpretation of Statutes. See IncOmm TAX ACT, 
1516, S. 3 (1) 616 
Intention of Legislature. 


In interpreting a Statute it is not for the Court 
to speculate as to the intention of the Legislature 
if taatintention has not b.en carried into ¢ffect 
by tie language used. L GoBIND DAS v. RUpe 
KISHORE, 4 L. 367; 6 Le. ka, Ja 25; (1924) A. I. R. 
(44.) 65 . 409 





—— Reospaclize effect; 

No Statute must be construed so as to have 
retrospective operat on unless such construction 
appears v ry cle tly in the terms ofthe Act cr 
arises by ne ‘essary and dis.inct implicaticn, noris 
a Statu eto be construed so as to have a greater 
rertrospective operation than ifs language renders 
n.cessary. Evenin construing a section whith is 
to a certain xtent rcetrosp clive ,the masim ought 
to b» borne in mind as applicable whenever ihe 
time is reached at which the words of the secti.n 
cease to be plain. : 

Un'ess froin tne language a contrary effect 18 
clearly intended every Scatute which takes away or 
i:Mpaits vested rights must be prcsumednot to have 
a retrosp'ctive operation WN. LAHINI v. BALA, 
18 N. L. R 85; (1922) A.I R. (N.) 227 798 


Jurisdiction, meaning of— Exisience and exercise of 
jurisdiction, distinction be:ween. 


Jurisdiction, in relation to the proceedings 
of a Court means the authority of a Court to decide 
a particular cause ormatter. where the authority 
exists, the proceedings are binding on the parties 
until set aside by some process known to the 
law. They cannet be set aside or disregarded 
ju a collateral proceeding. 

There is a fundamental. distinction between 
existence of juris@iction and exercise of jurisdic- 
tiou. Those proceedings only can be deciared null 
aud void and, therefOte, disregarded which have 
been conducted by a Court not naving an authority 
to conduct them; but where the complaint is 
as to the modein Which the jurisdiction has been 
exercised, the appropriate procedure provdiel 
for the removal of the grievance must be pursued 
if the cogiplainant 4s to have any remedy for the 
injury done or supposed to be done to him. 


'"PibjA^Di3HWAR NARAYAN., MUHAMMAD Hazio 


IigsSAIN, (1924) Pat. 142 Sol 


»guzstion of, abandoned in Trial Court, 
e whetner can De taken in appeal. 


A qu svi ;n ot juiais iu depending on undispute 





, ej facte can be raised ia appeal tnougn i. was 


abaudungd ia th: Tri Court. G RAJENDRA 
NARAIN v. SATISH CHANDRA, 50 C. 048] (1924) A. 
F Re (C+) 233 28 
e 


Code to the Jury th: Se~ ions Judge failed to exp.ain 
that an appr hension of grievous hurt would also 
confer aright on the accused to cause d«ath in the 
exer ise of the right of private defe nce: 

Held, that the omission amounted to a certous 
misdirection. 

When a pertson is setonby any angry crowd end 
thereis apprehension of death or grievous burt 
b iag caus. d the only remedy is the drastic onc of 
$hoo!i.gto kill in the first instance, as anytl ing 
less jo likely to increase the fury of the crowd, 

An angry crowd is the more dargerous br case 
persons composing it will commit crimes jeintly 
that th-y would rever commit jac ividrally, € 
MaAHOxED Yunus v. EMPEROR, (1923; A.L R. 
(0 ) 517; 50 C. 318; 25 Cr. L. J. 467 819 
Kabulyat. construction of. See BENGAL TENANCY 

Act, 1885, s. 7 E 954 

See BENGAL «IENANCY ACT, 1885, ss. 

160, 167 1041 


Land Acquisition—Toka land— Rates of assessment 
and capitansation. 

Where Toka lends are bing acquired 
Toka tenants are entitled to some consideration 
in fixing the rate of assessment on the value and 
the rate at which it should be capitalised, and they 
are not to be treated as if on the expiry of the 
period of their leases they would be rack-rented 
off theirlands. B GOVERNMENT oF BoxnaY v. 
-KHANDERAO RAMCHANDRA JALPADE, 25 Bom. L 
R. 794; (1923) A. I. R. (B.) 417 137 


eLand Acquisition Act (I of 1894), ss. 29, 81— 
Apportionment of compensation-Secielary of 
State, whether paviy— Partes. intepested, 

Under section 20 (c) of the Land Acquisition 
Act, the Secretary of State is,.only intercstet] in 
«the amount of compensation which the Collecter, 
or the Court, on refetence by the Collector, 
awards. He is not interested as a party in 
the distribution or apportionment ^ of ^ ihe 
Cumptasation. His inverest ceases when 
he hus placed at the disposal of the Quit the 
total amount of compensation, Any  flispute 
as to the distribution ot apportionment ct the 
amount must be fought out between the parties 
who claim a saare in the cempcnsation. A 
SANTAL DAS v. SECRETARY oF STATE, 20 A. I. T. 
60s; (1922) A. L R. (A) 438 113 


Ss. 28, 24 - Compensation, &ssessment of 
—Special va:ue, whether can be taken into account 
— Agricultural bund assessed as buliding sile— 
Trees, value of, whether can be allowed, 

In determising the amount ot compensation 
payable for the compulsory acquisition of Jgnd 
by Government under the Land Acquisition Act 
the correct principle to apply is to assess the markct 
value ot the property not according to its present 
di position but as laid out in the most lucrative ^ 
and advantageous way in which owners could 
dispose ol it. In*aSs Sing the market value of 
land used tor agricultural purposes, the Court mugt 

. 
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take into account its adaptability for building 
purpo es and such other beneficial purposes to 
which it can be applied. 

If, however, the special yalue exists only fot 
the particular purchaser who has obtained power 
of compulsory purchase it cannot be taken into 
consideration in fixing the price. But when the 
special value exists also for other possi ble 
purchasers, the owneris entitled to have this ele- 

ent of value taken into consideration. 

The Queen v. Brown, (1867) 2 Q. B. 630; 36 L. J. 
Q.B.322,8In re Lucas and Chesterfield Gas and 
Watery Board. (1909) 1 K. B.16 at pp. 30, 31; 77 
I. J. K. B. 1009. 99 L. T. 767; 72 J. P. 437; 6 I» 
G. R. 11062 4 T. L. R. 858, In ve Bwllfa and 
Merthyy Dare Steam Collieries (1891), Limited andthe 
Pontypridd Waterworks Company, (1902)2 K. B. 135 
at p. 141; 71 L. J. K. B. 613; 87 L. T.291; 50 W, 
R. 627; IS T. L. R. 604, Wernicke v. Secretary of 
Siaze for India, 2 Ind. Cas. 562; 13 C. W. N 1046 at 
p.1049, Kailas Chandra Mitra v, Secretary of State, 
18 Ind. Cag. 638; 17 C. I. J. 34 at p. 35, Premchand 
Burral v. Collector of Cascuita, 2 C. 103; I Ind. 
Jgit. 267; 1 Ind. Dec. (W. s.) 363, Collector of 
Poona v. Kashinaih Khasgiwala, 10 B. 585; 5 
Ind. Dec. (x.’s.)e778, In the matter of the Lands 
Acquisition Act X of 1870; Mumi Khetsey, 15 
B. 279; 8 Ind. Dec. (N. S.) 189 and Raghunath Rao 
v. Secretary of State for India, 60 Ind. Cas. 187] 
13. W.11; 39 M. L. J. 623; (1920) M. W. N. 759; 
28 M.I. T. 3975; 44 M. 264, considered and 
appüed. — .— M: 

Where agricultural lands ate valued as building 
sites, the Claimants ate not eftitled to ask that the 
trees standing ` on the lands should be separately 
assessed and valued as fruit bearing trees, since 
what is awarded is an inclusive price. M 
(THAREESARUMA v. DEPUTY COLLECOR, COCHIN, 
45 M. I, Je $39; 18 I. W. 355; (1923) M. W. N. 
682: 33 M. LT. 48 347 
Lamilord and tenani. See TRANSFER oF PROP- 

erry Act, 1882, s. 115 910. 
————— Agricultural least Tenant, wkeiher en- 

titled to cut trees planted ly h.mself—Transfer 

of Property Act (I V of 1882), ss. 108 (h), 117. 

Though section 108 (hk) of the Transfer of Prop. 
etty Act does not, by reason of section 117 of 
the Act, apply to agricultural leascs, it lays down 
a principle whichis applicable to such leases in 
the absence of any special custom to the contrary. 

Trees planted by a tenant of agricultural land 
on the land of the tenancy with the permission 
of the landlord, may be cut and removed by he 
tenant eduting the continuance of his tenancy. Q 
CHATUR v, RUKMANGAD SINGH, 25 O. C. 18x; 
(1922) As I. R. (O.) 249 592 

Non-transferable occupancy holding trans~ 
D ferred by raiyat—Kabuliyat execul.d i» farour of 
tyansf eree—Raiyat in occupation—Lanalcrds 
yight to ye-enier— Abandonment or repudiation of 
landlords’ iiile— Gmissin to pay rent,whehcr denial 
le. h 

y ied transfer of a holding hy a ratyat of a 
non-transferable occupancy holdir g, apart from 
any, other consideration does not give the Jandlord 

ight to re-enter if the tenant, trans:etor, ac. 
è 





pn 
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tually remains in ocenpation of the Jand. Ther- 
fore, ifthe raiyat executes a kabuliyat in favout 
of the transferee and does not rpudiate tke 
relationship of landlord and tenant between hime 
self and the original landlord, and nor does -he exs 
pr-ss his uuwillingnessto pay rent tothe original 
landlord, the lattris not entitled to recover 
khas possession of the land. 

A mere omission to pay rent is not a denial 
of fandlom’s title. O MONMATHA Kumar RAY 
V. JosADA LAL PODDER, 28 C. W. N. 390 55L 


Rent— Abatement, uniform and constant 

——Presumption— Apportionment of abatement. 

A Court is always anxious to find a legal origin 
for acts when it finds that they have been consist- 
ently spread or exercised over a long Series of years, 

Where itis found that there has been a constant 
and uniform deduction from the rent of certain 
holdings on the ground of loss of pasturage, the 
Court may presume a legal origin for the deduc- 
tion. In such a case there is nothing illegal on 
splitting up the holdings for the landlord and the 
tenant to agree to an apportionment of the deduc- 
tion to different holdings. B KxRISHNALAL 
CRUNILAL v. DHIRAJLAL NAVNITLAY, (1923) A. T. 
R. (B ) 359 602 


————— Lease, construction of— Lease for erecting 
buildings—Presumption — Permission to erect 
buildings— Estoppel. 

Where a lease granted for the purpose of erect- 
ing buildings does not mention any particular 
terim, but the erection of pucca buildings is made 
subject to the permission of the landlord, the 
inference is that the lease is meant to be of a 
permanent character and not merely from year 
to year. But even if such a lease is to be 
construed as one from year to year it would 
be converted into a permanent lease where the 
lessor actually grants permission to the lessee for 
the erection of pucca buildings. Pat FORBES 
y. HANUMAN BoAGAT, Y P.I, R. 190: 4 P. lo. T. 
414; 2 Pat. 452; (1924) A. I, R. (Pat ) 88 33 


Legal Practitioners Act (XVIII of 1879), 6. 13— 
Pleader paying client's mone? to his relation- 
Neglect of duty—Grossly improper conduct. 

If a Pleader withdraws his client’s money ftom 
Court at the instance of a relatif of bis client and 
pays the same to that relation Without satisfying 
himself but assuming bonafide that he had authority 
from the client to instruct him to withdraw the 
money and to receive it, the Pleader is guilty of 
neglect of duty both toward’ the Court and 
his client but he is not guilty of grossly improper 
conduct in the discharge of his professional duty. 
C EMPEROR 7. BHUBNEswar NAG, 25 Ge. J. J. 
325 à 181 





———— $8. lá— Legal practitioner taking employ. 


ment without permission of High Couri—Con- 

tempt of administration of justice—Misconduet, 

A legal practitioner who accepts employment 
as a Professor in a College without ihe permis. 
sion of the High Court, contravenes *the tules 
framed by the High Court to regulate ethe con- 
duct of legal practitioncrs and renders himself 
liable to the disciplinary jurisdiction of the Court, 

. e 


e *. 


„WARYAM SINGH, 5 LL. J. 459 (1924) A. I. R. 


ii eem ret (Lah.j, el. 


Vol, 57) 
Legal Practitioners Aob--concld; 
It is misconduct on the part of a legal prac. 


titioner to publioly declare that he owes no 
all giance to British Courts and has no faith in 


. British Juscice, That alcgal practitioner showd 


ublicly seek to bring into contempt the adminis- 
ration of justice with which he is intimately 
coune.tej, cannot be tolerated. C EMPEROR v, 
BIMALANANDA DAS GUPTA, 38 C. I, J. 355; (1924) 
A. I. R. (C.) 329; 25 Cr. L. J. 522 986 


Letters Patent Appeal—Poin? nob va'sed before 

Single Judge, wheiher can be tuhen. 

A point not taken before the Judge in Chambers 
cannot be agitated in an appeal under the Letters 
Patent against his decision. L RAM pr v. 

L.) 
251 585 
Letters Patent (Bom), ol. 12, interpretation of ~ 

Partition sutt-——Poriton of property ouiside Court's 

fiurisdiction—Grant of leage—Discreiton of High 

Court. 

Clause 12, Lelters Patent (Bom.), contains 
no terri:orial limitation as to the situation of 
immoveahle property outside the local limits of 
the origiual jurisdiction of the High Court which 
has power to grant leave in a partiion suit if 
a part of the property is situate wihin such 
limits and under the circunistances of the case 
it is appropriate to do so. 

In a suit btonght by a person claiming parti- 
tion of prop yty situate in British In:ia, appli- 
cation mede by the d fendant asking for leave 
under clause I2, Letters Patent, to file a counier- 
claim for parliiosm of the properti: outside 
Briish India cannot be grantcd, where the 
chances of the parties being willing to parti ion 
the property, in case the Court passes a parti.ion 
decre, appear to be remote and the leave if 
granted would defer the final devi-ion of tie 
points at is. ue between t he parti, s. 

Per Macleod, C. J.—Where part ofthe property 
in u partition suit is oulsile Bri ish India the 
Courts would be slow io grant lave, so that the 
Higi Court could excfeie juriséi tion over such 
prop:rtyeas unloubtedly difficulties would arive 
in ex.culion of any decree that might be passed 
in the suit uules all the parties were agred 
that the Courts should exercise jurisdiction ani 
that they would adit in carrying out the terms 
-of the decree thit Would be passed in the suit. 
B GoVINDLAL BANSILAL U.,BANSILAL, MOTILAL, 23 
Bom. I, R. 1049; 46 B. 249 $34 


Letters Patent (Lak.), 0l. 10— Judgment refusing 

‘to entertain appeai—-Respondent, whether can 

ap peal. 

A person cannot ge said to be aggreived by a 
judgment *dismissing an appeal preferred against 
him and is not, therefore, entitled to prefer an 
appeal against the judgment under the Letters 
Patent. L GoPAL Das v. ZAINALA BIBI, (1923) 
A. I.R (L-) 504 477 
10—'" Judgment,” 

of— IntePlocutory judgment—Order 

stay of ex8cution— Appeal. 

The term  ' judgment" in section 10 
of the  Zetters Patent (Punjab) dncludes an 


meaning 
refusing 
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interlocutory judgment which decides, so far as 
the Court pronouncing such judgment, is cone 
cerned, whether finally or temporarily, any quis- 
tion materially in issue betwecn the partics and 
directly affecting the subject-mattcr of ihe 
suit. 

The order of a Single Judge of the High Ccurt 
refusing to stay execution of a decrce, which is 
under appeal to the High Court, is a “judgment” 
within the meaning of the term in clause 10 of 
the Letters Patent (Punjab) and is aprealable; 
L BApRI DAS JANAKIDAS v. Marna Nt, (1922) 
A.I, R. (L) 185 327 
(Ran), els. 28, 86.—Transfer of case. 

See CRIMINAL PROCIDURE Copre, 1898, ss, 

439, 526, 528 885 
-——— —— (Ran.) cl. 34, appicability of, See Civi 

PROCEDURE CODE, 1908, S. 98 985 


Limitation Act (IX of 1908), s. 5— Apfeal fied 
before Commissioner within time—Cioss objections 
raising question of proprielary tide— Appeal 
vetuyned for presentation to Diswict Judge 
Delay, whether can bo excuscd-—Sufficlenl cause. 
Auappcal was filed Deiore the Commi siung 

from an order of an Assistant Collector in 

which no question of title ‘was raised. The 
appeal was within time if it Jay to the Com- 
missioner, it was not within time if it lay to 
the Court ofthe District Judge. On notice of 
appeal being served on the respondents they 
fied cross-objections which raised a question 
of proprietary title, The Commissioner thr re- 
upon returned the appeal and the cross-objec- 
tions to the parties to be filed «fore the 

District Judge, which was done. It was object- 

ed that the appeal was barred by time inas- 

much as at the time it was presented to the 

Commissioner the period of limitation for filing it 

before the District Judge had already cxpired; 

. Hild, that the appeal having $n the first 

instance been properly filcd before the Commis- 

Sioner, and the latter having Bcen deprived of 

Jurisdiction to hear the appeal by the action 

of the respondents in filing cross-objecticne 

raising a question of proprietary title, this was 

a fit case for extending the limitation for pre~ 

senting the appeal to the District Judgee under 

section 5 of the Limitation Act. A EHA€WAN 

Das v. MOHATBAT SHAH, (1923) A. I. R. (A) 15 

. 955 

e 8, 6 — Appeal filed in wrong Cour —Time 
spent in wrong Court, whether can be allowed-— 
Bona fide mistake. 

Wnere time has been spent in progecutjng an 
appeal in a wrong Court owing to a bona fide 
mistake of Counsel as to the jurisdiction of that 
Court, such as could be made in spite of tne 
excercise of due care and attention, the 
period so spent may under section 5 of the Limi- 
tation Act be excluded in computing the period 
of limitation for the appeal.* But tnis indulgence 
will not be granted ina case in which the mistake 





_ is such as could have been discovercad by the exer: 


cise of due care and attention. R Tin Tin Myo 

v MAUNG Ba SINGG, IR, 5841 (1924) A. I, R. (R.) 

148 985 
6 


fòr ^" 
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———-- & 8. See CIVIL, PROCEDURE CODE, 1908, 
O.XXX,rI1 476 


——-—— § 10, Soh. I. Arts. 166, 181— Civi! Pro. 

cedure Code {Act V of 1908, 8, 47, 0. X XI, 

y, 90—— Execution of decree—Sale, application io 

set aside— Limitation — Fraud, application based 

on—Burden of proof-—Sale proclamation —M is- 
statement of value, whether fraud, 
. Article 181 of Schedule I to the Limitation 
Act applies only to applications for which no 
eriod of, limitation is provided elsewhere in 
pe Schedule. 

All applications for setting aside a sale in 
execution of a decree under the Civil Procedure 
Code are governed by Art, 166 of Sc edule 
I to the Limitation Act, even though the 
ground for setting aside the sale should be 
fraud or any other reason, and the effect of the 
Article cannot be evaded by merely stating 
in the application itself that it is brought 
under section 47 as well as under O. XXI, r, 90 
of the Civil Procedure Code, 

Under Art, 166 of SchaduleI to the Limitation 
Act the period ot limitation for an application to 
set aside am exeaution sale rans from the cate of 
the sale unless the knowled ge of his right to apply 
was fraudulently concealed from the .applicant, 

A mis-statement by the decr: e-holder of the 
value.of the property in the sale proclamation 
does not necessarily constitute fraud. Pat 


` RAMDHURI CHOWDIURI v. DEONANDAN PRASAD 


SINGA, 3 P. L. T. 501; (1922) Pat. 269; 4 U. P L. 
R. (Pat.} 71; (1922) A. I. R.d Pat.) 505; 1 P.I, R, 


18; 2 Pat. 65 057 
——--— S, 12, See CIV PROCEDURE CODE, 1908, 
O, XXXIIT, 11. 2, 5 908 


" e 

s.*12—Extension of time for appeal— 
Different applications for copies of judgment and 
plecree— Application for copy of one document 
within time extended by other, validity of. 

Applications for copies of the judgmcnt and 
the decree must be made before the expiry of the 
time for filing the appeal so as to obtain extension 
of time under section 12 of the Limitation Act. 
There ds, however, no obligation on the app:l- 
lant ,to fils the applications at one and the saine 
time; and applications made at different 
times will entatle the appellant to take advan- 
tage of the time spent to obtain copies of both 
the judgment and the decree. 

If the time requisite for obtaining copy of one of 
these documents extends the time of limitation, 
then she application made for obtaining copy cf 
the other document, after the time originally fixed 
for Gling the appeal under the Law of Limitation 
but befure the extension of time allowed by 
reason of the time required for ob.aining copy of 
one of these documents expircs, wil! e.title the 
appellant to extension of time requir. d for obtain- 
in:copy of the other document. Pat JADUNANDAN 
SAuAY v. HANUMAN SATAY, 11923) Pat.235; 4 P. 
I. T. 619; (1 24) A. I. R. (Pat.) 113 . 
- San. I, Art 188—Exvecution of 
dscree—Siay of execution——aProceeiing struck off 
=- Righi ie revive proceeding—~ Limitation, 
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Whereexecution of a decree is stayed at the 
iustance of a stranger and @ pending execution 
proceecing is consequently struck off, the right 
ofthe qicree-holder to continue the pro:e cing 
struck off is reviv. d from the date on which ihe 
stav order is cancelkd or becomes inc perative. 
A MaAnAMMAD HADI v, DEBI PRASAD, (1923) A. T. 
KR. (A..) 600 871 


—-——— 8. 19—Civi] Procedure Code (Act V of 
1903, O. VIII, v. 5—M oigagee. constitutd 
executor of mortgagoy's Will— F»obate apjlitation 
— Reference to existing mortgage, if acknouledz- 
ment of liabiltiy-—Fluint with recital of snortgo ze 
and amount due— Admission in written statiment 
as to execution of mortg ige-—— No further reference 
— Admission or acknowledgment of subsisting 
ltbility. 


Where a mortgagor by her Will appointed the 
mortgagee himself as hit executor and the latter 
in applying tur ProLate included the morig.ge- 
debt ithe schelule of Nab: ities: 

Heid, that this amounted to an acknowlecg- 
ment of liability so as to save the barcf limitati n 
uuder;:ection 19 in a suit by tue successoren. 
intctest of the mortgagee to enforce the mozte 
8 ge. 

Where a plaint recited the execution of a 
mortgage by the defendant and stated a pirticular 
sum as due for principal and interest, ang the 
d.fendant while admitting the executicn of the 
mortgage maje no reference to the gllevation 
as to the amount due or to any discharge the tcof , 

Heid, (1x) that under O. VIII, tr. 5, of the Civil 
Procedure Codethe legal effect of the wiitten stace- | 
meatamountejto ag implicd admission of the 
existence of the motrtgag -debt and the Hal ility 
thereon at the date ot ihe written statement and 
that the amount que was that stated in the plaint 
anlthat it was immateria] that the admissi n of 
Ra ility was not express but wa: implied under the 
rul:s by reason of the absence of any denial in the 
witen stat. ment; 


(2) that in any case looking at wat was 
pleaded and what was Leirg deried in the defence, 
the imention of the defendant was to admit the 
conti:mance of the murtgage-debt at the date. 
of the defence and that tuf written staten,ent 
was, therefore, an ackni wl?dgme nt of subsisiiig 
lia} ility unde rsectiou 49 df the Limitation Act. 

Per Schwabe, C. J ~An ajmission to preynt 
the running of time under section 19 of the 
Limitation Act need not beðin the full sense of 
the word an admis ion of the existence of liali- 
lity at the date ot the admissiun if the proper ins 
f.rence to be drawn from th@ admissiog which is 
made is that it was intended to represent the 
debt as Subsisting. . 

Allthetacts at the time of the statement, which 
is cleimeg to be an adinission must belockcd at 


aud then decided wheth.rtoejroper inference to , « 


Graw 1$ that it was tre intention to make an ad- 
mi Sion of the then exi.tence cå the dett, 

Per Kirshnan, J.—Iuconstuing a written state. 
ment, it is necessary to mfer to tke pleint in 
answer to which it was filed, . 


e * 
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It is not a general rule that, whenever, a debt is 
said to have been incurred at an anterior date and 
no statement is made that it has been paid off, we 
must necessarily draw an inference that that debt 
is admitted to be still subsisting at the date of 
the acknowledgment. > 

A mere statement that a debt existed at one 
time without anything further is not Sufficient 
to enable the Court to say that there is an 
acknowledgment of a subsisting liability even 
though the person who makes the statement does 
not go onto say that the liability has ceased, 
M OFFICIAL ASSIGNEE OF MADRAS v. SUBRAMANIA 
AIVAR, 46 M.L. J. 1; 33 M. I. T. 2353 19 In W. 3323 
(1924) A. I. R, (M.) 286 ; 740 
Sch. I, Art. 44—Minors, suit againsi— 
Compromise by guardian ad litem—Suit by 
minor to recover property— Limitation, 





Where a suit is compromised on behalf of a 
minor byhis guardian ad litem with the sanction 
of the Court, a suit by the minor to recover the 
property affected by the compromise must be 
brought within three years of his attaining 
majority. The minor caunot sue to recover the 
ptoperty by ignoring the compromise altogether. 
L Tur Raj v. KHEAUSI, 22 P. W. R. 1923 588 


— —— Aris. 74, 75 —— Instalment bond— 
Whole sum due on default—Demand, failure to 


aptis et 


maké, effect of—W aiver— Limitation, commence- 


ment of. 

Article 75 of Schedule Ito the Ijiinitation Act 
gives an option to the promisee of a note or the 
obligee of a bond to waive the consequences of 
a default, Where no option of waiver is given, 
time begins to run. from the date of default. 

The Statute of Limitation runs from the time the 
pla ntiff might have brought his action rnices he 
was subject to any disabilities specified in the 
Statute, 

Where an instalment bond provides that if 
there is a default of payment of any one instal- 
ment, interest shall be charged for the entire 
_amount remaining due from the date of default 
without referdhice to subsequent instalments and 
that the aggregate prin&ipal andinterest shall Þe 
paid on demand, on the making of a demand, 
afterdefault has been made in payment of any 
one instalment, the whole amount becomes due, 
and time runs from the’datg of the demand; but 
if no demandis made, the optien given to the 
plaintiffis gone, and time begins to run in respect 


of each instalment as, it becomes due. M 
PERjANAN CHETIY v. MARIAPPAN ASARI, (1923) 
M. W.N. 699; (1924) À. I. R. (M.) 310 48 


Bi sa Pene ara cuta eunt rt. 199-e Hindu Joint family- 
Sale by co-parcener— Dcclaratory suit— Limitation. 
A suit bya Hindu Co-patcener for a declara- 
tion that an alienation of family property by an- 
other co-parcener is void ab initio is governed 
rt. 120 of Sch. I to the Limitation Act, and 
limitatéon begins to run from the date on which tke 
laintiff comes eto know of the alienation. O 
Dw aRKA Prasat v. Raw DEL 10 O.R, J. 360; 
ro Ò. & A. Ie Re 199; (1924) A, I, R, (O.) ace 
. e. . e ree 


j kd . 
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Soh. I, Arts. 190, 126—Sale by Hindu 
father—-Sutt to avoid sale by son— Limitation. 
A suit by a Hindu son to get a sale of family 

property effected by the father annulled is 

governed by Art. 126 and not by Art. 120 of 

Schedule I to the Ijimitation Act. L GOKHA. 
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Art. 197. See Hix»u Law €97 

Art. 184. Sce MORTGAGE 797 

——————- ATE. 141, applicability of — Adverse 
gossession— Burden. of proof. < 

Article 141 of Schedule I to the Limitation®Act 
is inapplicable to a case where time had commenced 
to run against the last full owner, as in such a cate, 
it continues to run and is not suspended or in any 
way affected by the mere circumstance that 
the owner is succceded by a female entitled to a 
woinan's qualified estate; after the statutory 
period hasrun out, all persons claiming through the 
owner are barred. 

.Where, however, defendant's possession tcm- 
menced while a female was ig posscssion, a rever- 
sioner of the last full owner has twelve years fron: 
the death of the female to establish his right as 
heir to the last full owner. In suck a case the 
burden lies on the defendant to prove that he has 
a better title than the plaintiff: B BANDURANG 
WasupnÉo CHATE v. BASAPPA bip SHIDDAPPA 
GANIGKR, (1923) A. I. R. (B.) 364 479 


Arts. 149, 144— Possession and 
dispossession— Adverse — possession—Bwrden of 
proof — Limitation—Partition—Swuit to — recover 
excess area. 

Where a plaintiff's case js bared on the alle- 
gation that he is the owner of the land in dispute, 
and wasin possession of it till he was dispossessed 
by thé defendant, it is incumbent on him, under 
Art. 142 of Schedule I to the Limitation Act, 
to prove that he has been in possession of tite land 
within twelve years of the suit, When he comes 
to prove such possession his paper title would 
come to his aid with greater or less force actord- 








Abu, tum aint 








ing to the circumstances established in evidence. 


If, on the other hand, the suit comes under Art. 
I44 of Schedule I to the Limitation Act, it is for 
the defendant to establish adverse possession am 
against the plaintiff. ° 
Plaintifi and deferdant agreed to divide a cer- 
tain Survey Number in equal moietiesgand after 
the division each obtaincd possession of the arca 
allotted to him. More than twelve years aftcr 
the divisign it was discovered that defendant was 
in posscssion of a larger area than the plaintiff, 
‘he latter thereupon brought a suit to refoves# 
the excess on the allegation that he had bcen 
in possessicn of it but had been dispossessed fron; 
it by the defendant four years prior to the suit; 
Held, that it was incumbent on the plaintiff to 
prove that he had been in possession of the area 
claimed by him within twelve years of the sit. 
B KASHINATH GYANOBA  KIELE v. GANESH 
SrraRam KULKARNI, (1923) A. I. R. (B) 36r 


506 
— Art. 144—Khazi inam lands— 
Adverse possession against office-helder. 
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Where Khazi inam lands, which ate inalienable 
ard  impartible, are held adversely to the 
nffice-holder for more than twelve years, the person 
in ‘adverse possession acquires a  prescriptive 
title to the lands as against the holder of the 
.office aud his successors. 

Per Hughes, J.—Where au alienation of lands 
appertaining to an hereditary office, is good 
for the lifetime of the alienor, limitation com- 
mentes to run as against the successor not from 
the date of alienation but from the date of the 
aliéger's death. It is otherwise when possession 
is adverse from the start. M NAJATH ALLI y. 
MUoJAFAR ÅL, 45 M. Ie J. 791; X98 L.W. EH 


Sch. I, Art. 144— Revenue sale, purchaser 
at—Suit io recover possession—Limutation, com- 
mencement — of— Adverse possession—Delivery of 
possession, symbolical, effect of — Burden of proof. 
On the failuré of an owner to pay the Govern- 

iment assessment, his estate or intercst in the 
land is determined, and under a sale for arrears 
of revenue whatis séld is not the interest of the 
defaulting owner but the interest of the Crown, 
subjecte to the payment of the Government 
assessment. Limitation, therefore, for a suit by 
the purchaser to recover possession only Commences 
to run from the date of the sale. 

Surja Kanta v. Sarat Chandra Roy, 25 Ind. Cas. 
309; 20 C. L. J. 563; 18 C. W. N. 1281; 16 M. L.T. 
290; 27 M. L. J. 365; x L. W.807; (1914) M. W.N. 
757; 16 Bom. L. R. 925 (P. C), followed. 

A person in adverse possession who occupies the 
disputed land without payment of rent to the 
defaulting proprietor, is bound to surrender 
possession of that land tothe revenue sale pur- 
chaser when the sale isconfirmed, and if the land 
is noteso surrendered, he renders himself liable for 
mesne profits, as he unlawfully keeps the purchaser 
out of possession. 7 

Sashikanta Acharyya v. Sarat Chandra Rat 
Chaudhuri, 70 Ind. Cas. 6; 4 QC. IL. Je 415, 
followed. 

Delivery of symbolical possession does not 
in any way affect the possession of or give 
start to a fresh period .of limitation against 
g?rsons who are not parties to the suit or 
execution proceedings. n. 

Juggobugdiu Mukerjec v, Ram Chuuder, 5 C. 
584; 5 C. L. R. 548; 3 Shome L. R.68; 2° Ind. Dec. 
(N. S.) 979 and Jaggobundhu Mitter v. Purnanund 
Gossami, 16 C. 530; 8 Ind. Dec.(N.8.) 350 (F. B.), 
followed. : . ; 

e Symbolical possession is sufficient to interrupt 
adverse possession when the adverse possessor 
is a. party to the execution proceedings in which 
the symbolical possession is given; as regards 
persons not so parties, only actual dispossession can 
interrupt their adverse possession. 

Radha Krishna v. Ram Bahadur, 43 Ind. Cas. 
268; 27 C. I. J. 391: 16 A. L. J. 33223 M. E. T. 26; 
4 P.L. W.9; 34 M. L. J. 97; 7 1. W. 14922 C. W. N, 
330; (1918) M, W. N. 163; 20 Bom. L. R, 502(P. C.) 
Satish Chandra Sarkar v. Brojo Gopal Dutta, 46 
Ind. Cas. r04: 22 C. W. N.e 807, Ramjan Mahomed 
y. Chunder Mohan Aditya, 7 C. La Je 640: Doya- 
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6 
Limiiaiion Act, 1008— co::td; 


nidhi Panda v. Kelai Panda, 11 QC. L. R, 395, 
Narain Das v Lalto Prasad, 21 A. 2691 A. W. N. 
(1899) 56; o Ind. Dec. (N. S.) 880 and .Sudidla 
Mrtdha v. Joynabunnessa Bibi, 32 Ind. Cas. 703, 
followed. 

The same principle applies to purchasers at . 
sales for arrears of revenue. 

Mozuffer Wahid v. Abdus Samad, 6 C. L. R. 539 
Mir Wazir-ud-diu v. Lala Deohi Nandan, 6 C. 1; 
J- 472, Dursan Singh v. Bhawani Koer, 19 Ind. Cas. 
974; 17 C. W. N. 984 and Sahodora M udali v. Sarbo- 
sobha Das [Nabin Chand Borel], 27 Ind. Cas. 258; 
42 C. 638; 20 C. L. J.424; 19 C. W, N. 103, follow- 
ed. 


, À person in adverse possession of land whose 
title has not yet been perfected cannot Le re- 
garded as a defaulting proprietor for the purposes. 
ofarevcnue sale, and cannot, therefore, be affect- 
ed by asymbolical delivery of possession ot the 
land to a purchaser at a revenue sale. 

Baikuntha Nath v. Basanta Kumari Dast, 34 Ind. 
Cas, 946; 23 C. L. J. 151; Aftar Ali v. Brojendra 
‘Kishore Raj, 37 Ind. Cds. 252; 24 C.L.J. 60, Jitendra 
Kumar Pai v. Mohendra Chandra Sarma, 37 Ind, 
Cas. 239; 24 C. L. J. 62 and Mohim Chandra Debi 
v. Pyari Lal Das, 39 Ind. Cas. 213; 44 C. 412; 25 
C. L. J. 99; 21 C. W. N. 537, followed. 

In cases governed by Art. 444 of Schedule 
I to the Limitation Act, if the plaintiff succeeds 
in proving a clear title, the burdin lies on the 
dciendant to prove adverse possession for the 
statutory period, and possession to be adverse 
must have all the qualitics of adequacy, continuity 
and exclusivencss. O JOBEpA KHA1UN v. TULSI 
CHARAN DAS, 36 C. L. J. 472; (1923) A. I. R. 
(C.) a2 564 


— — Sch. I, Arts. 144,148 ——M origage— Redemp- 
tion by co-morigugor—S uu by co-morigagorto recover 
his share—Sut to recover property subject to charge 
—Limitation. 

Wuere one of several co-mortgagors redeems a 
mortgage, the other co-mortpagurs can bring a 
suut for redemption against the redcoming mort: 
gagor within sixty years irom the d&te ot the orf- 
ginal mortgage. $ 

Ashjag Ahmad v. Wazir Ali, 14 À. 1; A. W.N, 
(1891) 211; II A. 423; % Ind. Dec. (N. S.) 373, 
followed. j . 

Tne period for thg redemplion of a charge 
is twelve years ‘awd not sixty years as in the 
case of a mortgage. . 

An award diccted that plaintiff was entitlcd 
to obtain a certain share oi property “A” trom 
tne defendant on payment of a proportionate 
Share of the mortgage gmoney paid by the de- 
fendant ior redempuon ol the @ropeity and a 
certain share of ptoperiy “B” on payment of 
a certain sum of money to ihe defendant. In 
a suit by the plaintiff to recovet the ies pective 
shares of the properues trem the defendant; $ 

Heid, (1; that in respect o1 his share in propeety 
“A” plaintiff had a period of sixty’ years irom the 
date of the original moríea,e evijhin which .ta 
bring a Suit for ics recovery; 

{2 ) that in respect ot his share ift property “R” 
defendafit had a possessory charge on it for the 


€ 
e ` 
* ka 
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Sum made payable tfo bim onthe award, and the 
-plaintiff had, therefore, twelve ycars from the 
date of the award to sue for its recovsty. A 
SURAT SINGH v, UMRAO SINGH, 20 A. L. J. 61I! 
(1922) A. I. R. (A,) 410 118 


Sch. I, Art. 158— ODjections to award— 
Limitaton, operatios of. i 

. Under Ar icle 158 of Schedule I to the Limitation 
Act, time for filing objections to an award rung 
from the date of fling the award in Court and 
notice of such filing being gi'en to ihe partis. 
R ABDULLA v, M, V. R.S. Frru, 2 Bur. L. T. 
229; (1924) A. I, R. (R.) 153 868 


Art. 166. See CIVIL PROCEDURE 
GODE, 1908, s. 47, O. XXI, r. 90 338 
> Arts: 168, 181—C?il Procedure 
Code (Act V of 1908), s. 47, O. X X I, y. 90— 
A phtication to sèt aside Court sale on ground of 
fraud and illegatity— Limitation. 
An application under the Code of Civil Procedure 
to set aside a salein execution of a decree is govctn- 
ed by Art. 166 and nct by Art, 181 of the Limitation 

















^ Act whether the alleged ground is the commission 


e 


of an irregulatity or fraud or an illegality and 
whetherthe application is really one under O. XXI 

r. 90 or section 47 of the Civil, Procedure Code, 
M PARAMASIVA THEVAR v, PULUKARUPEA THEVAR, 
I8 I. W. 780; 33 M. I. T. 137; 45 M. L, J. 820; 
(1924) M, W. N. 271 (1924) A. I. R. (M) 137 681 
Art 177— Limitation and Code of 

Civil Procedure ( Amendment) Act ( XX VI of 
1920), s. 2— A ppeal—Death of respondent— 
Application to bring legal representatives on 
record — Limilation. 

. Tne pericd of six months’ for an` application 
under the Code of Civil Procedure to have tle 
legal repre:eatative of a deceascd defendant or 
of a deceased respondent made a party, as 
prescribed by Art. 177 of the First Schedule 
to the Limitation Act has not b:en reduced to 
ninety days by anything contained in section 2 
of the Limitation nd Code cf Civil Procedure 
(Amendment) Act of 1920. L GoBrnp Das v. 
RUPKISHORY 4 I. 357: 6 L. I. J. 25; (1924) A. 
I. R. (L.) 65 . 4)9 














Art. 17?— Limitation and Code of 
Civil Procedure (Amgndment) Act (XXVI of 
1920), $S. 2— Appeal Death. of vespondent—Sub- 
stitution, application Jor- Limitation. 

The period `of; limitation provided in Art, 
177 0 Sthedule Ito the Limitation Act for making 
au application for the substitution of the legal 
representatives of a d cocd defendant or rcs- 
pondent has by virtue of section 2 of the Limi- 


ta:ij00 and Code of Civil Procedure (Amendment) 


Act, 1970, been reduced from six months to ninety 


days. B HUSENUD-DIN NURDIN v. DULAKSHIDAS; 
(1923) A. I. R. (B.) 299 474 
a -— Art. 181, applicability of—Civil 


Procedure Code (Aci V of 1908), O. X X, v. 12 
* (1) (c) —JDecree directing payment of mesne profits — 

Application for asceriainment of mesne profits 

—-Limitatore s 

‘The Lim tation Act does not apply to all appli- 
cations. Thé applications specifically dceeribed 
in the third division of the First Schedele to the 


+ 
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‘his appeal had failed, there is a possibility of 
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Limitation Act are all applications under the Civil 
Procedure Code, and Art. 181 cf the Schedule 
must also be similarly limited. Unless an appli- 
cation falls under some specific proviticn of the 
Civil Procedure Code, Art. 181 will not apply. ° 

A decree in a suit for possession directed the 
defendant to give to the plaintiff subsequent. 
mesne profits under O. XX, r. 12 (I) (6) of 
the Civil Procedure Code. More than thrce years 
after the date of the decree plaintiff applied for 
mesne profits to be ascertaincd under O. XX, 


' T. 12 (1) (c): 


Held, that the application was not by way of 
execution but an application to the Court to pro- 
ceed from the stage of prelimirary decree to a 
final decree and was not governed by Art. r8x 
or any other Article of Schedule I to the Limita- 
tion Act. B Tana ZATAJI SuET MARWADI v. 
HOP DHANA JAWHRJ1, (t923) A. I. R. (b.) 268 

497 


—  Seh. I, Art. 182—Civil Procedure Code( Act 
V of 1908) O. XLI,v. 33—Decree against some 
of Several defendamnis— Appeal againsi others — 
Execution of decree——Limiation, operation of. , 
Where a suit 18 decreed as avainsi some of 
several ^ defendants and dismiss¢d as agairst 
the rcst and the plaintiff prefers an appeal, he is 
entitled to wait till the decision of the appeal, 
before proceeding with the execution of the decree 
he has already obtained, if, in the case of the 
: Ilate Court coming to the conclusion that 


the suit being entirely dismissed under O. XLI, 
f. 33 of the Civil Procedute Code. If such a pos- 
sibility is there, the time for the execution of the 
decree would run from the date of the decision 
of the appeal. 

Christiana Sens Law y, Benassi Prosad Chow- 
&hury, 22 Ind. Cas. 685;19 C. W. N. 887 and 
Loke Nath Singh v Gaju Singh, 31 Ind. Css. 
426; 20 C. W. N. 178; 22 C. L. J. 333, followed. 

In such a case as the above the Ex. culion Court» 
should see whether the original decre was really 
one decree, or an incorporation of several decries 
and whether the app:al against it  imperilkd 
the whole decree or not for the execution ol which 
the application is made. Fat PANCHU BANIA v. 
ANAND THAKUR, I P, L. R. 356; 2 Pat. %12; 
(1924) A, I. R. (PJ) 160 9&7 


Art. 182, Expl 1—J2Décree against 
several defendants— Insolvency and discharge of 
some—-Execttion application against discharged 
insolugnts—Step-in-aid of execrtien. 

A decree was passed on October 26, 1909, on 
the tasis of a promissory mote execuéed by 
defendant No. xr. The decretal amount was 
male recoverable from the defendants Nos. 7 
aud 2 personally and irom the «state of all 
the defendants’ family. Defendant: Nos, x 
aud 2 were adj.dgcd insolvents on September 6, 
roro, and got thei: discharge on, March 20, 1912, 
Plaintiff made his first application for execntion 
against defendants Nvs, I and 2 only in rgir and 








then again in 1914, also ‘against defendants 


Nos.z and2 only. In 1917, he applied to have the 
decree transferred forexecution to another Court 


e 
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In 1920 he applied for execution agaiust the 
property of defendants Nos. 210 5: — 

Hild, that as the possibility of legal execution 
as regards defendants Nos. 1 and 2 had come to an 
end to the knowledge of the plaintiff, his applica- 
tion of 1914 could not be treated as being in 

“accordance with law so as to keep the decree 
alive as against the other joint debtors.. B 
GHANSHAMDAS BALKRISHNADAS v. MOTICHAND 
HARAKCHAND, 25 Bom. L, R. 1237; (1924) A. Er 


(B.) 180 
Sch, I, Art. 182 (5) Expl. I—Civil Proce- 
duke Code (Act V of 1908), s. 345—Executton 
of decree—Sureties— Application against judg- 
1nent-deblor, whether saves timilation agatnsi surely, 
Where a surety undertakes to satisfy a decree 
in the event of the judgment-debtor failing to 
satisfy it, an application for execution of the de- 
cree bythe arrest of the judgment-debtor operates 
to save limitation against the surety also either 
under Explanation I or under cause (5) of 
Art. 182 of the Schedule Ito the Limitation Act, 
A BADR-UD-DIN V. MUHAMMAD HAFIZ, 20 A. L. 
J. 726; (1922) A. Lek (A) 4815 44 A. 743 129 
Limitation and Code of Civil Procedure (Amend- 
ment} Act XVI 021920), s. 2. See LIMITATION 
Act, 1908, Sch, I, Art. 177 409 
Madras District Municipalities Act (V of 1920), 
s. 55. See PENAT CODE, 1860, SS. 40, 109, 171 


Madras Local Boards Act (XIV of 1920), s. 221— 
Money payable under contract of toll lease— 
“Other sums, meaning of. 

The amount due under a contract of the lease of 
toll does not fall under section 221 of the 
Local Boards Act. The words “other sum” in 
that section must be read as ejusdem generis with 
what precedes them. M In re PUNYA BYLO, 
25 Cr. L. J. 3523 4 240 





7M., 381 
- Madras, Panchayat Courts Act (II of 1920), s. 78, 


“of using the same. 


{i 


rules under—Penal Code ( Act XLV of 1860), s. 
179—Refusal of accused to plead in Panchayat 
Cowit—Offence. e 
Under the Madras Panchayat Courts Act 
as under the Code of Criminal. Procedure, the 
mete refusal on the part of an accused person 
to,plead to a charge before the Panchayat Court, 
ig not an offence under section 179, Indian Penal 
ode. 


Per Schyyabe, C. J.—An accused person is not 
bound to answer any question put to him at all 
and can, if he likes, decline to plead. M 
In ro THIRUMALA REDDI, 46 M,I, J. 40) (1924) 
M. W. N. 141; 19 I. W.292; 25 Cr. Ia J. 374; 
44 M2396 . 422 
Madras Towns Nuisances Act (III of 1889), s. 6— 

"Common gaming house," what is, 

A common gaming house is one in which a 
large number of persons are invited habitually 
to congregate for the purpose of gaming and 
it makes no difference that the use of the house 
and the gaming therein was limited to the sub- 
sctibers and members of the club and that it was 
not open to all persons who might be desirous 

M in» re CRINNIAH, 19 

L. W. 219i 46 M.L. J. 300; (1924) M. W. N,237; 

34 M. Le 1,3951 25 CT, I.j.307 9 
e 
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Malicious Drosecution—-- Damages, suit for—M alicd 
—Good faith, requisites of-— Appeal—Damages, 
quantum of. : 

Where in a suit for damages for malicious pro- 
secution the defendant pleads protection by reason 
of having acted in launching the prosecution on 
the advice of Counsel, it is necessary for him to 
prove that all the facts of the case were fairly 
laid before Counsel and that he acted bona fide 
upon the advice given by that Counsel. 

Revenga v. Mackintosh, (1824) 2 B. & C. 693; 4 Dé 
& R. 18755; 2 L. J. (0. s) K. B. 137; 107 E. R. .541, 
relied on. 

In considering the question of damages on an 
appeal from a decree in a’ suit for damages for 
malicious prosecution the proper ‘question for the 
Appellate Court to consider is whether the Tijal 
Court was wrong in awarding the damages it*did 
and not what would have been the amount which 
the Appellate Court itself would have awarded, 
M NuRSE p, RUSrOMJI DoRAgJI, 69 L.W. 3973 
46 M.L. J. 393; (1924) M. W. N. 382 787 


Marwat grant, whether transferable. 

A marwat grant though not resumable is not 
transferable. Q-SrvA RAM v., BALIK, 10 O.T,. J: 
3355 100. & A. L. R. 173; (1924) A. I. R. (0.) 
124 352 


Morigage— Acquisition of portion of mortgaged 
froperiy— Compensaiton, appropriation of, towards 
payment of unsecured debis— Purchaser of equity 
of redemption, right of. 

Where a portion of a mortgaged property is 
acquired under the Land Acquisition Act and the 
compensation money is, under an arrangement 
atrived at between the mortgagorand the mort- 
gagee, appropriated towards the satisfaction of 
unsecured debts due from the mortgagor to the 
mortgagee and not towards a reduction of the 
mortgage-lebt, a subsequent purchaser of the 
equity of redemption ‘from the mortgagor is 
bound by the arrangement and cannot debit 
the amount of the compensation received by the 
mortgagee from the mortgage-debt. O Kusatra, 
Loan OFFICE v. ANNADA Co ARAN CITAKRAVARTY 
a7 C. W. N. 763; (1923) A. I. R. (C) 681 96 
— —— — Appropriation of profits, Sfe ContRacr, 

ACT, 1872, 8. 6r i 810 
Morigage by conditional sale—Post diem 

interest. e . 

A mottgage by way of conditional sale contained 
the following covenan$:— 

It is covenantede that I shall continue to pay 
interest at the rate of 1r annas per cent. per men- 
sem annually. In case oh default in payment of 
interest, it shall be added to the principal, and 
Ishall pay interest thereon as well at the afore- 
said tate. I, or my heirs, or representatives, 
shall have no objection to it, nor shall | mortgage 
or sell the property to any other person until 
the payment of the mortgage-money. In case 
of breach of promise and expiry of the stipulated 
period, the mortgagee shall become the absolute, 
owner of the property mortgaged, and, I, or ney 
he rs, or representatives, shall have no objéction 
whatever: , . : 

Held, that having regard to the ferms of the 
whole document, its general tendt implied an 





08 obligatiof on the part of the borrower on the 


» e 
e . 


mn 


607; (1923) A: I. R. (AJ) 123 


Vol. 77) 
Mortgage—contd, 


making of default to be liable for the subse- 
quent interest at the rate mentioned in the bond 
up to the date of payment or suit. 

Mathura Das v. Raja Narindar Bahadur,-19 A. 
39; 23 I. A. 138; Y C. W. N. 52; 6 M. L. J. 214; 7 
Sar. P. C. J. 88; 9 Ind. Dec. (N. S.) 25 (P. C. Binde- 
sri Naik v. Ganga Saran Sahu, 20 A, 1711 2 C. W. 
N. 129; 25 I. A. 9; 7 Sar. P. C. J.-273:; 9 Ind. Dec. 
(N. S.) 471 (P.C) and Sarala Dasi v. Jogendra 
Narayan Basu, 25 C.246; 13 Ind. Dec. (N.8.) 165, 
relied on. `` ; 

The question whether under a mortgage by way 
of conditional sale the mortgagor is or is not 
liable to pay post diem interest must primarily 
be decided on the terms of the deed. A MAHA- 
DEO PRASAD v. DHIRAJ SINGH, 20 A. L. J. 752; 44 
A. 772i (1923) A. I. R. (AJ) 7 122 


Pisa that transaction was fictitious— 

Burden of proof—Evidence Act (I of 1872), 

s. 114 ill. (e) —Bundelkhund Encumbered Estates 

“Ati (I of 1903), s. 12, proceedings under—Pre- 

sumption Rebutla]. 

Where the execution and registration of a mort- 
gage-deed are admitted butitis alleged that the 
document was executed merely for show and was 
eutirely fictitious, the burden of proving the 
fictitious nature of the deed lies on the party 
making the allegation. < 

The presumption that proceedings under the 
Hundelkhund Encumbered Hstates Aot were 
regularly taken may be rebutted by proof of faots 
which show that the proceedings were as a matter 
of fact irregular: A Cunippu v. DESRAJ, 21 A. In 
J. 793 783 


— Redemption-—Post diem interest, rale of — 

Intention of parties. 

A mortgage-deed fixed the term for redemption 
at two years and stipulated for.a heavy rate of 
interest. Mention was made of the payment 
ofinterest year by year but there was no stipula- 
tion that interest would be payable at the con- 
tract rate after the due date: 

. Held, that the parties did not intend that 
after the due date interest should be paid at the 
contract rate, Qe RAZA HossAIN KHAN v. Ganrisn 
PRASAD, 10 O. L. J. 390; (1924) A. I. R, (O.) 118 
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Redempkion-—-Suit by — transferee of 
morigagor—Term Yor rvedempiion, validity of, 


whether can be challengtd. 


In a suit for redemption of a mortgage brought. 


by a transferee of the mortgagor it is not open 
to the latter to raise the plea that the teim for 
redemption fixed inthe mortgage-deedis excessive, 
A RAM SAMUJH we SHEORAJ TEWARI, 20 A. L dg 
8 


Redemption, suit for— Agreement by 


morigagor to sell property to mortgagee, whether 
can be set up by mortgagee, 





* Thereis nothing to prevent a mortgagor from 


selling the morfgaged property to the mortgagee 
provided the sale is separate from the actual 
mortgage itself, that is, is not part and parcel 
of the mortgage contract, e 

. : . . 
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eoriginalmortegage-dc ed was Not 


«ould not bedecreed against him. 


E “erry 


Kanhayalal Bhikaram vi. Navhay Laxinanshe 
Vani, 27 B.297; 5 Bom, L. R. 140, Ram Singh v. 
i Nath, 45 Ind, Cas. 353; 17 A. L. J. r17, relied 
n. l 
A mortgagee may in answerto asuft for ree 
demption by the mortgagor set up an agreement 
to sell the mortgaged property, although. the 
agreement has not been carried into effect by 
the execution of a registered conveyance, and in 
spite of the fact that limitation for a svit to 
enforce specific performance of the agreement has 
expired. RMa Pyonnv, Ma U, 2 Bur. L. J. 233; 
(1924) A. I. R; (R.) 89 g $77 


Redemption, suit for—Subsisting title 
— Burden of proof—Evidente Act (I of 1878), 
$, ILO. 

Under section xio of the Evidence Act 
sion is prima facte evidence of a complete ue; 
and a person who conics into Court Claiming 
to redcem property in the possestion of the 
defendant, must prove a subsisting title as nic It 
gagor - m 2 e puit, : 

era Aiya Ambalam v, Shunmugasundan 

22 Ind. Cas. 615; 38 M03; 15M. L. T. T1 apa OM 
Le J. 140; 1 L. W.119; (1984) M. W. N. 417, Serf 
tary of State for Indian. Chslijaut Rama Rae 
35 Ind. Cas. 0021 49 M. 617; 31 M. L. J. 3241 20 C, 
W. N. 13211; (1910) 2 M.W. N, 224; 14 ALL. J; 
TITA; 20 x i 7,335! 4X, ee deo 18 Bom. L. R. 
0072 ode Je 39; 4: edi d POM iS- 
Lingishea, ds be cu 

Plaintiff sued to redeem certain properly; 
possession of the defendant iy 1927. The p 
evidence of the mStigage was contained in a 
cextifiel copy of the mortgage-deed and an entry 
in the khasra abadi of 1850 that one ZL was then 
in possession of the property cs mortgagee, "Le 
Jlorthecming ard 
any Connection 





posses« 


thcre was nothing to indicate 
RN Land the defendants 

Held, that no mortgage having any Connectia 
with the defendant having bean proved the” enit 
L RALLA Ra 
9. FgROZ DIN, (1923) A. I. R. (L.) 655 608 

Several morlgugors— Integrit 
brüken- Pada pn didi SEE 
In the case of a mortgage by several» 
£ : ere 

where the mortgagee purchases the Ada x) 
redemption in a portion of the mortgaged prop- 
erty, the integrity of the mortgage is brokcn up did 
any one of the- mortgagors cannot tedcem ay 
portion of the mortgaged property besides his ¢ 
against the wishes of the mortgage e, 0 Jar 
Gobmn SINGIT v. ABHAIRAJ SINGH, 10 6.1, J.216: 
90. & A L.R. 651;26 0. C, 308: (1624) 8. I. R. 


(O.) 40 
125 | 
Of his PILES wawan 





Transfer by mortzagee 


Transferee with nolice, position of ~Sut 

. . n : = —— Z fo 
redemption — Limitation Act (IX - 4 
Art, 134. ( of 1908), Sch, I, 


When a transfer is madeeby a posse o 
gageeot the mortgaged pro perty asi it WE e his 6 as : 
and the transferee has sotice that the transf n 
has no higher interest than that of a mort a 
he cannot by rea$on of any misrepresent tice 
which had not tht effect of misleading him or by 

e. 


>» 
* 


tris : 


Mortgage-~concid, ° 


dint of any collusive misdesctiption of the interest 
Convey«d acquire higher right than that which the 
transferor actually po:sessed within his knowh age 
or curtail the period of l'm-tation proviced fcr a 
suit for redemption. O GuMTI MISRA v. DEOTA 
Din SINGH, 26 O, C. 197; (1924) A. I. R. Waa 


Muhammadan Law—C haritable endowments—Mut- 
wallishi p—Sajjadanashini—Szccession— ben-ales, 
vights 0f— US ge. um 
Under the Muhammad n Law a woman js dis- 

qualifizd~hy reason of her sex from the right to 
act as mMiwalli of endowed property where 
the office involves the performance of the duties 
of a sajjadanashin as well, unless there is some local 
usage or custom to the contrary. 

- In Muhammadan endowments the sajjada- 

nishini and the mulwalliship ate different officcs. 

The formetis a priestly office involving the per~ 

formance of spiritual and religious duties, the 

latter a purely secular one involving the manage- 
ment of the trust property. 

A woman is incompetent, to be a sajjadanishin 

according to the Muhamuradan Law but is not dis- 

q@alified from performing the duties of a muiwalli 

as such. t 6° . 

The origin of- the rule that a woman is not qua- 
lified to perform the functions of a sajjadanmishin 
is based upon the consideration that itis unseemly 
for a Muhammadan lady to perform duties which 
bring her in close and intimate association with 
the general public of the opposite sex. The dis- 
qualification is not confined only to those cases in 
which the office requires thalespiritual instruction 
should be given by the sajjadunishim to his dis- 


- Ciples. 


No wontan is qualified to become a sajjada- 
nishin whose office involves the performances 
of religious dnd spiritual duties, not only those of 
piri muridi (receptor and disciple) but those of 
leading the fate a@.and offering prayers and in- 
cense in a place of public worship. ; 

Accotdingeto the Muhammadan Law the dutie ge 
of mutwalli who has not to perform religious 
duties of spiritual functions may be discharged 
by a proxy. But the office of sajjadanishin 
requires peculiar personal qualifications and the 
duties gt this office cannot be discharged by proxy. 

Although a minor might succeed by inheritance 
to the office of meu a substitute being appoint- 
ed to carry out the duties during his minority, 
where the succession is not by inheritance, but 
by appo ntment or selection, a Minor cannot he- 
Come mutwallt. aK e 

The de volation ofthe office of mutwall? depends 
in the frst instance upon the provisions of the 


`. wakfnamah, ot trust deed, but in its absence the 


order of succession must be determined accord- 
ing to the usage of the particular endowment 
in question. P Kaniz ZonRav MUJTABA HUSSAIN, 
(1923) Pat. 241; 4 P.I, T. 613; 2 Pat. 819; (1923) 
-A. I.R. (Pat.) 576 - 269 
ow —--—~—~ Marriage-— Option of puberty, when to be 

exercised —Guardian for marriage—Unele by 

marriage—Marriage contracted by unauthorised 
_ person, legality of, 


INDIAN CASTS, 


. Muhammadan Law—contd. ' 


1923 


The right given to a Muhammadan minor girl to 
repudiate her mairiageonaftaiuing puberty must 
be exercised asscon as the minor attains the age 
of puberty. 

Bisnileh Begam ve Nur Muhammad, 63 Ind.. 
Cas. 792; 44 A.61 19 A.L. J. 845: 3 UU . L. R, 
(A.) 186, (19:2) A. I. R. (A.) 155, dissented rom. 

An uncle by marriage does not fall within the 
category of those persons who acrording 10 
Muhammadan Law are entitled to give a minor iu 
matriage. l l 

“Under the Muhammadan Law marriage is a 
civil contract, and such a contract enten d into on 
behalf oj a minor by a persen who has no au hority 
or right todo so, more especially in the presence 
of the mincr’s nearer rela.ives, niu t. be regarded 
as void. L GuuLAM FATIMA y, KHAIRA, (1923) 
A. I. R. (I4) 674 .. 90k 


Pre-emption—JPre-empicr and vendor 
equally entitled, righis of— Procedure. : 
Where in a Suit for pre-« mplicn based on the 

provisions of the Muhammadan Iaw, the Court 
finds that the pte-emptot and the vendie stard 


*. 


in the same degree towards the property sald, | 


‘ 


.the property ought to be divided equally between 


them, A ZIA-UD-DIN v, ABUL HASAN, 45 A. 487; 
(1923) A. I. R. (A.) 520 - a 07 


Shia School—W ill in favour of heir, vali- 





dity Of. 

‘The Will of a Muhammadan governed by the 
Shia Law is valid to the extent of one-third of ihe 
property even without the consent of the heirs; 
if itis a Will of the entire property in favcur 
of an heir, it would -not be valid evento the 
extent of one-third unless the oihcr hejys arsent 
to it. A AMRIT BIBI y. MosTAFA Husain, 21 A. 
Ty. J. 759; (19:4) A. I. R. (A.) 20; 46 A. 28. 68 


SucCessiou—-Several heirs— Possession of 
one heir— Adverse possessyon— bindi.y of faci. 

In each case where several co-htirs succeed to 
the property of a deceased Muhammadan it has 
to be found whether an entry by one Co-hcir 
is an entry on behali of himscli alone of on be- 
halí of all the heirs and the finding is one ot tact. 
L HASHAM ALI v. UMAR Hayat, 4 L. L. J. -573 
(1922) A, I. R. (L.) 193 e 257 


——— — Wakt— Dedication when may be inferred— 
Khankah, nature of— ajjadanashin, succession 
to—Surplus offerings—Members of family, whee 
ther entitled, - s 
A khankah is a monastery or religious irstitution 

where dervishes and other seekers ater truth con- 

gregate fot religious insirnotiun and devotional 

exercises. . 

Origin of khankahs described. $n 

On the death of a sajj.danashin his eldest son ` 
is nctentithd asof right to sueceed him but the 
eldest son, if qualified, is the natural suco.ssuf of 
his father. 

Dedication may be inferréd although the word 
wakf is not shownto have beeneused, |‘ , 

At certain shrines the members of the ffundcr's 
family other than the sajjadanas hin axe? treated 
as entitled # share in the surplus ‘offerings 

4 H . , 8 e 
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which remain after payment of expenses. P C 
MUHAMMAD Hamm v. MAHMUD, 44 M.I. Jo £493 
(1922) A: 1. R. (P. C) 384; 32 M.L- Tana 27 C.W, 
N, 701; 4 1; 15; 25 Bom. L.R. 660; 38 C.L. J. 
231; I P.W. R. 1923 1602 
Wak? —Mwiwalli—Permisston to lease— 
Kazi, place of, whether taken by District Judge— 

Appeal, whether lies. 

"7M utwallis may be authoris:d to execute leases 
of wakf property, by the District Judge, who, for 
this purpose, is comp tent to discharge the func- 
tiunsof a kasi unaer the Mihammadan Law, 

Such a proceeding is not a suit but 
merely a proceeding under section 141 to the 
Civil Procedure Code. The mere fact, however, that 
the provisions of the Civil Procedure Code 
rezulate the proceedirgs does not mike the order 
which may be pa.sed therein appcalabe. C 
HABIBA R RAHMAN v. SAIDANNISSA BIBI, 38 C. L. J. 
351; (1924) A. I. R. (C.) 327 907 
— M uiwalli—Permission to lease wakf 

| properity—Kari—Disutct Judge, powers of— 

Practice of Court, TP 

A District Judge hasjurisdiclion, on the appli- 
cation of a muiwalli to authorise dealings with 
wakf prop rty in the same way as a kazi might 
have done under the Muhammadan Law. 

Where a practice has existed, itis convenient, 
except in cases of extreme urgency and necessity, 
to adhere toit, because it is the practice, even 
thougi no reason can be assigned for it, © 
HABIBAR RAHMAN v. SAIDANNESSA BIBI, 38 C. Le J. 
305; 51 C. 33E 949 


Negotiable Instruments Act (XXVI of 1881), s. 87 


[dll 


kema 





— Promissory-note— A iteralton of date of execu-- 


tion, whether material alteration, 

The altera.ijon of th: date of execution of a 

ftunnssury-note isa mat rial alteration within 

he meaning of Section 87 of the N gotiable 

Instruments Act. L B Kaper Nara SINGH v. 

GARRAD, II I, B. R. 382; (1922) A. I. R. (L. s 
* e 


f, 13 e 


— —— Regisivatton, effect of. 

Notice Ve. all cases be imputed from the 
merefactthita document has been rezist. red, 
S BzGRAJv. Ar1Smrg, (1923) A. I.R. (3.) 50; 16 
8. IL. R. 278 TP" 89 


Oaths Act (X of 1873), ss. 4, 14. Se» PENAL CODE, 
1800,5.195 ° 188 


-—— —— $ 5. See CIVi, PROCEDURE CODE, 1998, 
O,XLlr.27 a 096 
€ 


Originating summons— General questions whither 
can be ashej4—Opinion of Counsel. whether 
rejevant—- Trust. os, postlion of. 

On an originating summous the Court should 
not be asked to give its opinion on gerere] questions 


ewhen specific questions can easily be framed, 


The b&tter p actice is not to plead opin:oas of 
Cuis on an origlaatin: summons; in geneal 


-they are no more relevant cn an originating sum- 


mous than in an ordinary suit, e 


e x ° * 


GENERAL INDEX, 


———-— 9. 9—Pre-tmplion —Khattas, 


l e becomes 
` Notize See Civit, PROCEDURE CODE, 1908, O. 1X, 


a 
. trrg 
Originating summong---eoncld, 


On an originating sumimons trustees should 
not submt that certain beneficiarics of tl eirs 
are barred by Imtation or otherw’sé That 
is for the Court to decide. Trustees should not 
take sides. B DApAnuOy FRAMJEE CAMA v, 
COWASJr DORARJI PANDAY, 47 B. 349; 24 Bom. I, 
R.rriri; (i923) A.I. R. 1B.) 177 |: 88 


Oudh Laws Act (XVIII of 1878), s. G— Pre-emption 
—Sale of interest under, pre-emption decree 
whether liable to pre-empiton, 

Where the holder of a decree for pre-emption 
sells his interest in the decree, the sale is of an 
interest in immoveable property whlch though 
contingent at the date of sale becomes vested 
when the vendee deposits the pre-emption money 
into Court. Such a sale is, therefore, liable to 
pre-emption under section 6 of the Oudh Laws 
Act. O BrkraAM SINGH y. SURAJ BAKHSI1 SINGH, 
260,C. 295; (1924) A. I. R. (O ) 125 618 


separate, 
in village Relationship, whether ground jor 
preference. i 
Where there are independent Khattas in a vil- 
lage and each khata is separately assessed ġo 
revenue there b. ing no jwint right „and no joint 
obligation along with other A/faxlas, cach /hata 
isa makal by itself and co-sharers in other Ahailas 
have no right of pre-emption under paragraph: rand 
2 of section g of the Oudh Laws Act in respect of pro- 
party situaie in one particular khatia, In such a 
Case Co-vharers in other khatizs are members of 
the villag» community so far as the right of pre- 
emtption is concera,d, and among them no pre- 
ference i: given by paragraph 3 of sectiong of the 
Oudh Laws Act ou account of relationsbip. O 
Ram ADAIN y. GAYA PRASAD, (1923) A. I. R. (O.) 
I59 7171 


Oudh Rent Act (XXII of 1886), ss* 8 (10), 48— 
Tenant, who is—" Heir of tenant’? whether 
inchudes heir ef successor of tenant. i 
The heir of a tenant who smweceeds the ténant 

"tenant" within the definition of 
the term in section 3 (10) of the Oudh Rent Act. 

Tnereture when the heir of a tenant has succeeded 

to the .tenancy, his heir becomes “the heir of 

a tenant" within the meaning of section 48 

of the Act and is entitled to the protection of 

that section. 

The expression the “heir of g tenant" in sece 
tion 48 of the Oudh Rent Act does not exclude 
the heir ofthe heir of a tenant. The word “heir” 
is used to denote the sense of representation 
ofthe first tenant through his successors in 
inheritance for the whole term of éhe stenancy, 
O Ram NARESIT SINGH v. DALPAv SINGH, 90. & 


A, L. R. 614; 10 O. L. J. 357; (t924) A, I.R. (0.) 
142 120 


Partition—AM itor not properly represented — Ace 
quiescence aftey — allaining majority Heirs of 
minor, whether can object | 
Wnere a minor wa$ not properly represc nted in 

a parution but all the adult memb, rə irc aicd the 

pardition as valid,and €njoycd or di: pesid of thr 

shar 8 under the „partition deed and the minor after. 
attaining majority continued in possession of her 


trea 
Partiion—contd, ° 


Share, her heirs cannot dispute the  pattition 
or Claim any interest in the Shares which fell to the 
other members and were enjoyed by them absolute- 
ly and adversely for over twelve years, M 
MApHAVAN NAIR v. ABDUR RAHIMAN, (1922) A. I. 
R. (M.) 404 917 
: Partial partition, susi for, maintainability 
of—Principles applicable. 

A suit for partition should include all the lands 
of the co-tenancy, and if it does not, any party 
interested may insist that the omitted land or 
lands be included in the suit. 

Exceptfons to the general rule that a suit cannot 
lie for partition of a portion of the family property 
have been recognised when different portions of 
the family property are situated in different juris- 
dictions, and separate suits for separate portions 
have sometimes been allowed, where different 
tules of substantive or adjective law prevail in 
the diferent Courts. Again, a suit for partial 
partition has been allowed when the portion. 
excluded ,is not in the possession of co-parceners 
: and may consequently be deemed not to be really 
available for partition, *A suit for partial 
@artition has also been allowed when the 
portion excepted ,is infpartible property. In an- 
other class of cAses, the rule has been relaxed, 
natnely, when the portion excluded is held jointly 
with strangers who have no interest in the family 
partition. 

The general rule is that all property held In 
co-tenancy and nothing but property held in 
co-tenancy should be included in a partition 
suit. A co-tenant whose title to an undivided 
share of joint property is admitted or is clear, 
` as entitled to partition as a matter of right; a 
dificulty in making a division of the subject- 
matter or a resulting prejudice to some of the co- 
tenants, isnot a sufficient ground for refusing" 
a partition. 

The rule that a partition suit should embrace 
allethe joint property is neither arbitrary nor 
technical; it is founded on sound and weighty, 
reasons. It the rule were not recognised an 
firmly applied, multiplicity of litigation would 
be the inevitable result. 

Although partíal partition by suit is allowed. 
where *different portions of the property lie in 
differént jurisdiction, or some portion of the pro. 
p:tty is at the time incapable of partition or is 
from itsnaturei'npartibleoris held jointly with 
strangers who cannot be joined as parties toa 
general suit for partition, these exceptions must 
not be taken to have frittered away the fugda- 
mental rule that a partition suit should embrace 
all the joint property. © RAJENDRA KUMAR v. 
BroyENpRA Kumar, 37 C. Lo J- 191; (1923) ALL R. 
(C.) 501 490 
mee, sull for—Khotki lands—Questions be- 

tween mortgagor and mortgagec~— Frocedure. 

In partition suits wlating to Afotki lands it is 
advisable that any questions relating to disputes 
with regard to particulars between a mortgagor 
anda mortgagee should be kept ontof the suit, 
prifthey are taken up in thé course of the trial, 
yery great careshould be takeif to keep such grahe 
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Partition—concld; Z ° 


tions separate as far as possible. B BABUSINGH 
NARAYANJI v. SAMBHAJ SHIWAJI (1923) A. I. R. 
(B.) 204 449 
Partition suit—Mesne profits, See CIVI PROCE~ 

DURE CODE, 1908, O. VII, r. 2, APPLICABITITY oF 


5 
M Costs, vule as to. : 
The general rule is that in partition suits the 
parties Should bear their own costs, e Xc: pt with 
regard to the institulion fee, which should be borne 


equally. B KASTURIBHAI  MANIBHAI v. Bay 
MAHALAXMI, (1923) A.I R. (B.) 464 914 
—————— Property situate - oulside British 


Iundia—Cowurt, whether can take property inio 

Miu T T i : 

na suil for partition of joint property the 
Court cannot take into goas ideation foe prop- " 
erty belonging to the parii.s which is situate 
outside British India. L Morr Raw v. Kanuva 
MAr, 2 I. L.].514 789 
Partnership suit— Interest, when can be allowed, 

Interest is not usually allowed in partnership 
suits except on sums advanced in excess of the 
capital agreed to be contributed. L Ram PIARI 
V. SULTAN BAKHSH, 3L. 382; (1923) A, L R. (L.) 
115 207 


Passing-off action, See TRADE Mark 163 


Patents and Designs Act (IX of 1911), ss. 88, 48— 
Invention— Intp rovemert— Registration. 
No registration under section 43 of the Patents 
and Designs Act iseffective, unless the design or 
con figuration sought to be protected, is new and 


original and not of a pre-existing common 
ype. AS : ` 
A combination of materials would not be 


entitled to protection under the Patents and 
Designs Act unless it was a combination of a 
character which involved the exercise of any 
special inventive power or had fome originality 
about it. . 
An invention meats any manter of new 
manufacture and includes an improvement; "put 
every improvement need not be an invention, 
A Ram SAnHAI v, ANGNOO, (1922) A. L TONS d 
. 1? 


Penal Code (Act XLV of 1830) 9. 4— Extra- 
territorial jurisdiction, extent gf. 

Section 4 of the Penal Code confers certain 
extra-tertitotial jurisdictiongn respect of acts com- 
mitted outside British India by certain classes 
of persons including the Indian subjects of His 
Majesty : bnt it does not affect the nature of the 
act for which they are liable. The act alleged 
must amount to an offence punishable under 
the Code. B In re RAMBHARYHI HIRABHA RIIT, 
25 Bom. L. R. 772; 47 B. 907; (1924) A. B R. (B) 
51; 25 Cr. L. J. 333 . 188 . 
— ——— 88. 34, 149, 395—Dacoity by forze of s.34 

or 149—Charge—Consolidated sentences, 

To constitute the offence of dacoity, it is necese. 
sary to proVe that five or more persons joined i 
a robbery. A conviction fordacoity baged either 
on a finding of common object not charged,.or on 


eVidence which does not prove the essential ig- : 


gredients of the offence cannot be sustained; To 


> e 
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justify a conviction for dacoity by the applica- 
tion of sectiot 34 or 149, Penal Code, it is 
necessary to charge and prove that the unlawful 
assembly as a whole had the common intention 
of committing dacoity or that each accused knew 
that dacoity. was likely to be committed in pro- 
secution of the common object of the unlawful 
assembly. 

Where the accused wete chatged with being 
members of an unlawful assembly whose common 
object was to commit mischief and cause huff, 
bat there was no count in the charge that the 
common object of the unlawful assembly was to 
commit dacoity or to cause hurt for the purpose 
of committing theft, no conviction for dacoity by 

eforce of Section 34 or 149, Penal Code, can 
be sustained. . 

It is not proper to pass consolidated sentences 
on an accused person for a number of offences. 
M Inre P. KorroonA THEVAN, 19 IL. W. 211 
49 M. L.J. 3113 (1924) M.W. N. 238; 25 Cr. L. J. 
396 444 
“= aee SS. 49,102, 171, applicability of—M adras 

District Municipalities Act (V of 1920), 

S. 55—2Duble voting, abetment of—Sanction, whe- 

ther necessary. ; 

An abetment of the offence of double voting 
uuiefseCtion 55 (1) of the Madras District Munici- 

alities Actis an offence undef section 109 of the 

enal Code read with section 40 thereof and is 
chargeable and punishable thereunder. 

The fact that section 17:-D of the Indian Penal 
Cole specifically providesfor am abetment of the 
Offence of double voting does not prevent the 

applicability of section 109 of the Indian Penal 
Code for abetment of an offence under section 55 
(x) of the Madras Act V of 1920 and render it 
ciatgeable and punishable only under section 171-D 
It is open toa complainant to proceed weer set- 
tioa 55 of the Madras District Municipalities Act 
fead with section 109 of the Indian Penal Code and 
in such 8 Case NOsanction ls necessary undef sec- 
tion 196 of the Criminal Procedure Code 83 ak nd- 
ed by Act XXXIX of 1920. M SEsHA AIYAR 9. 
VENKATASUBBA CriETTY, 19 I, W. 201; (1924) M. 
W. N. 268; 25 Cr. f. J. 442; (1924) A. I. R. (M.) 
487 739 
————— 8. 75. Seg CRIMINAL PROCEDURE CODE, 

1893, 5. 310, applicability of 601 
—-——— S  84— U'nsoyndness of mind—Burden 

of proof. a 

The plea of insanity being of the nature of a 
general exception,, an accused perscn relying 
onit must Hc it, A CHANDU Lal t. 
EMPEROR, 21 A.L. J. 776, 25 Cr. L. T. 348; (1924) 
A. I. R. (A) 186 m ae 238 
——— Se 8i-— Unsoundness of mind—~Medical 
. and legal points of view—Person conscious of 

doing wrong, whether of unsound mind. 

The medical and the legal standardSof sanity 
ate notidentical. From the medical point of view 
evety man at the time when he commits a 
miutder is jnsane, that is, he is not in a sound, 
healthy normal condition, but from the legal point 

‘of view a man must be held to be sane so long as 
he is able*to distinguish between right and wrong, 
so long as he kgows that the offence If is. commit 
e Mm ° j 
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17141 


Penal (ode—contd, 


ting is a wrong thing to do, so longas lie has a guilty 
mind. s; 

A person who is in a highly excited and 
unbalanced condition, but js nevertheless 
conscious that what he is doing is wrong and a 
crime cannot be said to be of unsound mind within 
the meaning of section 84 of the Penal Code. 
L SHER SINGH vc, EMPEROR, (1923) A-I. R. (L.) 
508; 25 Ct. L. T. 395 443 


——— S. 97 — Right of private defence of property 
belonging to anolher-— Attempt to commit. offence. 
Under section 97 of the Penal Code, Whe right 

of private defence of property extends not cnly to 

one's cwn property but alo to the property of 
any other person, and it is not necessary that one 
of the offences enumerated in the section should 
have been actually committed, it is enough if 
there iS an attempt to commit any of those 
cifences. A DALGANJAN y. EMPEROR, 22 A. L. J: 
813 25 Cr. I. J. 481 881 


———— 8. 148— Unlawful assembly— Charge, con- 
fenis of —Common object, whether must be stated. 
When a charge is framed under section 143 05 

the connected sections of the Fenal Code the com- 

mon object of the unlawful agsembly must be 

stated in the charge. (0 KASHI PRAMANIK v 

DAMU PRAMANIK 27 C. W. N. 28; 25 Cr. I, J, 524 

9 


men. 8, 144, offence under—Summary trial, 
legality of, See CmRnruNA;, PROCEDURE CCDE, 

1898, s. 260 992 
—— —-— S. 147 — Riotihig, ingredients of— Unlawful 

assembly— Number reduced below fiye-—Corytes 

tion, whether can be maintained. 

In order to sustain a conviction under sco- 
‘tton 147 of the Penal Code it is necessary io find 
that the person accused of that offence was a 
member of an unlawful assembly and that he used 
force or violence in pforecution of the cc mmon 
object of such assem bly. > 

* Where out of five men alleged to have formed 
unlawful assembly and committed ariot, two are 
acquitted as not having been members of the 
uniawiul assembly, the conviction of the remainder 
under section 147 of the Penal Code canmot Le 
maintained and each of them can be held respon- 
sible only for what he himself did. L Ara 
MUHAMMAD v. EMPEROR, (1923) A.eI. R. (L.) 692; 
5 Le Le T. 475; 23 Cr. L. J. 494 894 


—— — — 88. 147, 149, applicability of—~Easement, 
right of—.Forceable protection— Injury caused ty 
several persons— Unlawful assemtly mct dcced, 
effect of. ; 

No person has a tight to prevent by force an- 
other person dealing with his own land merely be- 
cause he has some tight of easement or customary 
jight over a portion of that land, of wlicu 21i Lk 
he is not at the time in actyal enjoyment. 

Once a charge of unlawful assembly fails a 

erson .cannot be convicted in respect of en jn- 
jury which is not proved fo have been caiscd 

by him. O Lita v. EMPEROR, 9 O, L. J. 291; 4 

U. P. L. R. (O) 743 (1922) A. I. R, (0.) cate 

25 Cr le]. 538 1609 
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———— sg, 149, 325—Gricucus hurt caused by 
some members of assembly— Unlawful assembly 
not established— Responsibility—Offence. 

Au old man who was being attacked by the 

deceased with a stick cried out fcr help and a 

large number of persons went to his rescue. 


Some of them inflicted grievous injuries cn the 
deceased as the result of which he dicd : 
Held, (1) that as there was ro unlawful 


assembly only those persons who had actually 
inflicted the injurics on the deceased were liable 
for E L 

(2) atas the persons who had actually in- 
flicted the injuries could rot be ascertained, 
thete could be no conviction in the case. Fat 
AMBIKA SINGH v. EMPEROR, I Pat. 212; (1922) A. 
I. R. (Pat.) 498; 25 Cr. I. J. 432 607 


-—-—-—— s. 178. See MApRAS PUNCHAYAT COURTS 
AC, 1920, $. 78, RULES UNDER 422 
- s. 193—Perjuyy Lefore State 
Court—Offence. - 
While perjury before the Cowtt of a Native 
State by an Indian subject of His Majesty would 
ebe as objectionable as perjury before a Comt 
in British Iadia, jtis hot punishable under secíion 
193 of the Pénal Code, where it is committcd 
in a Foreign Court in relation to entirely iorcign 


Native 


proceedings. eet 
Though the Oaths Act extends to the ferriioues 
of Native Princes and States in alliance 


with His Majesty so far as regards the subjccts 
of His Majesty, a Court in a Native 
State cannot be treated eas a Court within ihe 
meaning of sections 4 and 14 of the Act, in re- 
lation to ptoceedings which were held before 
that Court entirely under the law of that State, 
and which had nothing to do with any proccedigg 
in British India or under the law in force In 
British India. B In ve RAMBHARTHI HIRA- 
BHARTHI, 255 Bom. L. R. 7721 47 B.9073 (1924) As 
I.R. (B.) 511 24 Cr. L. J. 333 189 


————— $ 211— False charge in 

Couri— Offence. 

There is no provision in the Penal Code whith 
constitutes it an offence to lodge a false complaint 
in a Fpreign Court or to give false evidence þe- 
fore such Court where the oath is not admiris- 
tered under the provisions of law in force in 
British India, gut under the law of that State in 
relation to proceedings before that Conit. 

The criminal ptoceeding and false charge with- 
in the meaning of section 211 of the Pcnal Code 
mcan proceedings and charge in British India, 
where the Penal Code is in force: criminal procecd- 
ings taken anda false charge made before a 
Court in a Native State are not within the scope 
of the sections B Inve RAMBHARTHI HIRA- 
BHARTH, 25 Bom. I. R. 772; 47 B. 9071 (1924) A. 
LR. (B.) 51; 25 Cr. L. Ja 333 189 

ss. 224, B. See CRIMINAL PROCE- 
DURE CODE, 1898, S. 109 814 
s. 978, 

Knowledge—Prestumption, 

Knowledge that an article of food offered 
for sale is unfit for consunfption cannot be 
presumed; this, like gther ingtcdients of the 

@ 


Native Stite 
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offence underv~~Noxtous food— 
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offence under section 273 of the Penal Cede, 
must also be proved. A MUKUND RAM «v. 
EMPEROR, (1922) A, ILR. (AJ) 273; 25 Cx. L. Neat 


s. 900, Excep. I-—Death of wife causcd ly 
husband—Strangulation—- Grave and sudden pro» 
vocation— Benefit of doubt, 

Accused who was living on very good terms 
wilh his wife killed her suddenly one night by 
twistivg her own hair round her throat, There 
was no premediation and no preparation: 

Held,ihatin the absence of any evidence ike 
accused was entitled to the benefit of the Coubt as 
to whether some sudden and gtave provocation 
did not arise which temporarily deprived him of 
self-control. L MALLA v. EMPEROR, (1923) A. I. R. 
(L.) 691; 5 L. L. J. 538; 25 Cr. I. J. 519 £t8 


8. 802—Cireumstaniial evidence-—Benefit 
of doubt—M urider— Poisoning-—-Lossession of feod 
vessels coniaining polson; 

Where the citcumstantial evidence relied on 
does rot exclude the reasonable possibility of cn e 
petsona cotber than the accused having committi d 
the clime, the accused must be given the bene fit 
of the doubt, When a man dics as the result ci 
atsenic poisoning, the mefe fact that food vwcrscls 
and a gtinding stone for the preperation of fccd 
produced by the wife of the deceercd contained 
arsenic, does not necessarily exclude the porsilility 
of the poison having been introduced Fy rome 
outside agency. L DAULAT BAI v. EMEEROR, 
(1923) A. I. R. (L) 537; 25 Ct. L. T. 424 ECO 
s. 802—Culpable homicide— Intention or 

knowledge. l 

The offence of culpable homicide presuppcscs 
anintention or knowledge oflikelibccd of causirg 
death. The intention must be directed cilLer 
deliberately to putting an end to human life or to 
some act which to the knowledge of the accused 
is likely to eventnate in the putting an end to 
human life. The knowledge must have refer- 
ence to the particular circumstances in which the 
accused is placed and the intention gemanded 
by the section must stand in some relation 
to the person who is alive. N GANPAT ~v, 
EMPEROR, 25 Cr. L. J. 356 262 


s. 832—Murder— Evidence — Accused 
carrying toka— Blood on toka— A griculturisis, 
Many #emindars carry kas which are used for 

their ordinary work as agriculturists and there is 

nothing significantin the fact thatthe accused left 
his house with a Zoka in his h&nd shortly after the 
deceased had gone out and that the latter was 
subsequently found to have been killed as the 
result of numerous wounds Miflicted orm him with 

a sharp-edged instrnment. . " 
A ze€midarin the use of a loka might very easily ` 

cut himself and in this way get blood un it. The 

presence of a little blood on a toka, therefore, pro- 
duced by a person accused of murderis not a very 
suspicious circumstance, L BARHATIv. EMPERGR, 

(r925) A. I. R. (L) 529; 25 Cr. L. J. 426 ° 662 

ss. 332, 804A — Death caused Dy laye potion . 

* ~~ Inention tocause death, absence of—eOffence, 
Where deagh is caused by the administration to 
a person of a substance which is believed by 
. 
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the accused to be a love potion, the accused 
caunot be convicted of murder, unless it is shown 
clearly and without possible doubt that the inten- 
tion of the accused was to cause death. The proper 
conviction in such a case is one under section 304A 
Pat PHULMANI MONDAIN t. 
EMPEROR, (1924) Pat. 131 25 Cr. L. J. 449 801 


of the Penal Code. 


—— —— 8.804 II—Culbable h 
old man with lathi— Offence. 


omicide—- Atlach on 


Accused attacked a weak old man violently 
with a /athi causing five fractures on different parts 
of his body as the result of which he died: 

Held, that the accused must have known that 
the injuries Caused by him were likely to result, 
in death and he was, therefore, guilty of an offence 
under section 304 If of the Penal Code. L 


RAJINDAR SINGH v. EMPE 
516; 25 Cr, L. J. 409 


S, 304° II— Injuries on non-vital parts— 





* 


ROR, (1923) A. I. R (L) 
i 489 


` Death caused by ssptic poisontng— Offence. 

, Accused attacked the deccascd and inflicted font 

injuries on him,nrone of which was on a vital patt, 

and death resulted because of septit poisoning: . 
Held,that the act of the accused fell within the 

definition Contained in the second part of section 


304 of the Pena] Code. 


R NGA Po Curt v. 


EMPEROR, 2 Bur L, J. 239325 Cr. L. J.489 889 





causing huri— Hurt, 


In order to sustain a conviction under seciioz 


Ss. 328, 889 — Theft after preparation for 


382 of the Penal Code, actual theft must have been 


Committed. 


Complainant was sleeping on 


a 


bed in 


front of an enClysute containing his cattle and 
was awakened to find the accused persons round 


h 


his bed, who threw him to the ground and beat 


im: ; 
Held, that the accused were guilty cf an offence 


under section 323 but not of one under section 
82 of the Penal Code. L Lan SINGH vU. ENPRROR, 
(1933) A. L R. (L) 512; 25 Cr. 1. J. 386 484 
——-—— g. 898*—Potsoning— Circumstantial evi- 
dence—JProsecuiion, duly of. 


Ina cafe of poisoging, whetethe only evidence 
against the accused is circumstantial, itis ihe duty 


‘of the prosecution to eliminate all reasonable 


possibility that the peison was administered othe r- 


wise than bythe appellant. 


L RAM GOPAL v~. 


EMPEROR, (1923) A. Lak. (L.) 687; 25 Cr. I. J. 


517 





Sentence. 
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8. 986—- Abduction by near relatives— 


Accused who were near paternal telations of-a 
girl oversixteen years of age and were admittedly 


entitled tœ her cust8@dy as against her mother 
was living carried ixr away 


with whom she 


forcibly in «rder to marry her tc one of them- 
selves. The mother admitted their superior right 


to have the custody of the girl but complained 


that she Should have been paid compensation 
b@fore she was deprived of pet danghtcr’s 


custod 


Held, &) that the accused were guilty of ag 


offence uer section 366 ofthe Penal Code; 


Penal Code-—contd. $ 


(2) that having regard- to the tclationship of 
the accused with the akducted girl and the vicw 
which her mother took of the incident,, the 
offence was only a technical one end a nominal 
sentence wot:d meet the ends of justice. L SHER 
v. EMPEROR, 5 I. L. J. 377; (1924) A. I. R. (1) 
110; 25 Cr. L. J. 430 606 


fnr, 





S. 979 — Thefi— Bona fide claim—Mincr's 
property held by olhers——Guardian's duly, 
rentoval of property” in the assertion of 
bona fide claim of right, though unfounded in 
law and fact, does not constitute theft, But a 
mere Colourable pretence to obtain or Beep pos- 
session of property does not availas a defence. 
. Thoughitis the duty of a guardian of a minor’s 
property to getinfo his own hands all the property 


. of the minor, itis not his duty to take forcible 


possession of it but to resort to the Law Courts 
ifitis held against him by others. N TUKARAN 





v. EMPEROR, 25 Cr. L. J. 237 237 
s. 401— Assoctation for habitually commit- 
ling thefl-—Ingrcedients of offence. - + 


in order to establish a case under section 401 of 
the Penal Code, it is nof necessary to prove dhat 
.cach individual member of tke gang has habitually 
committed theft or any particalat ect of theft. 
“Once it is proved that a yang was foimed for the 
purpose of habitually committing thcft, all persors 
who thereafterjoin the garg in committing one 
more theft come within the purview of sce- 
tion 401 of the Penal Code. L DARYA SINGH v. 
EMPEROR, (1923) A. I. R. (L) 666; 25 Cr. L. J. 
520 9084 
ss, 420, 811—Cheating—Deliycry of 
properly— Attempt, whether possible. 
.It cannot be laid down as a proposition that 





there can never be an attempt to commit the 


effc nce described in section 420 of the PenalCode, 
N SAxUBL ILQANAH v, EMPEROR, 25 Cr. J. 475 
: e 827 
; sse 428, 447— Injury (p ccmplainand— 

e Tnlenlion 1o annoy or kusi, j 
Complainant had a brick kiln for which he 





- got water from the Railway Station ol-se by, 


which water used to flow thtcugh tke land of 
accused X. which he had taken on ]le:te, 
On the term nation of the lease J7, also ftarted 
a kiln in company with accused B, and tcok the 
supply of water from the Rsilway Authortitics 


. who did not extend the mon8poly hitheito 


enjoyed by the complainant. Thereupon ihe 
present complaint was lodged under sections 
426 aud 447, Indian Penal Code, onthe allegation 
that the accused had destroyed tke water-coulse 
through which water used to flow to ihe com. 
plainant's kiln : 

Held, that as the Railway werc noIcngersupply- 
ing him with water, the stoppaze or the removal of 
the water-course did not injure the complainant 
in any way and no criminal intention to annoy 
the complaiuantorto harm hifnhaving been shown 
it was not a fit case for prosecution on the 
criminal side. L BANARSI Das v, EMFEROR, 53 
P.I. R.1922; 4 I. I, J. 482; (1923) A. I. R, (Te) 
92;25 Cr I. J. 525... 980 
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e 5. $49—Waled courtyard, without door, 
whether building. 

A walled courtyard whichis not provided with 
fa door is not a building within the meaning of 
section’ 442 of the Penal Code. L BUTA 9. EMPEROR, 
25 Cr. L J. 457 809 


449, 458— House-breaking— Entry, 

actual, not effected — Applicability of s, 458— 

' Person who has not himself made preparation, 
whether gutliy of offence. 

Accused having made a hole in the wall of com- 
plainants shop found that thcir Way was blocked 
by the Bresence of beams on the other side of the 
wall and they could not, therefore, enter the shop: 

Held, that as there was no entry into the shop 
within the meaning of scction 442 of the Penal 
Code accused, were guilty not of house-brealing 
but merely of an attempt to commit house-break- 
ing. 

Section 459 of the Penal Code applies only io 
the house-breaker who has actually himself made 
preparation for causing hurt to.any person or for 

-assaulting any person OT for wrongiully restraining 
any person, efc. and mot to his com anions who 
themselyes have not made such preparation. 
L GHULAM 8. EMPEROR, 4 Ir. 399; (1923) A. I. R 
(I) 509; 25 Cr. L. J. 398 446 


ss. 4083, 464, 465— Fabricating false docu- 
ment—Forged document, what is— Assertion by 
crediloy in his own book— Offence. 

Every false or fabricated document is not a 
forged document. There must be acts that con- 
stitute the document a fglse or fabricated one, 
thatis to say, the case must fall within the defi- 
nition of making a false document in section 464 
of the Penal Code, and such false document must 
also po sess a certain character or tendency, that 
is to say, the character described in section 463 
of the Code. 

Complainant purchased a bullock from the 
agcused and penusea to pay the price on 
a certain daté. An entry to that effect was 
made in the bahi of the accused and was thumb- 
marked by the debtor. Subsequently, the ac- 
cused added a clause cn the credit side of the 
bahi to the effect that if the amount was not paid 
as agreed upon interest at a certain rate would 
be eharged: 

Held, that as the addition was merely an asser- 
tion by the creditor himself and did not purport 
to be an agreement by the debtor to pay interest, 
itdid not operate to impose any liability on the 
debtor, and, therefore, did not amount to q false 
document within the meaning of section 464 of 
the endl Code. L BADAN SINGH v, EMPEROR, 3 
"Le 373; (1933) A. I. R. (D) 11; 25 Cr. L. J. 33. 

ee 9 


m— 3, 160 — P'orgery— Conviction based solely 
on evidence of Finger-Print Expert, validity 
of—Thumb-impression of accused, whether can 
be taken during trial, < 
Ordinarily a man should not be convicted 

of the offence of forgery solely upon the evidence 

of a Fingér-Print Expert relating to similarity 

of thumb-impressions, . 


emcees NANA SS. 





~ 
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Thethumb-impression of an accused person: 
Should not be taken during his trial for purposes 
of comparison. J, Jassu RAM v. EMFEROR, 4 L. 
246; (1923) A. I. R, (L) 622; 25 Cr. I. J. 375 428 


8$. 406, 468—Forgery and using as 
genuine a forged document,. convictions for, 
legality of— T wo offences. i 


If a man commits two offences he can be convict- 
ed of them both, more especially when they are 
separate transactions end the commission of one 
does not necessarily involve the commission of the 
other. 

There is nothing to prevent a forger from being 
convicted both of forgery and of using as genuine 
the forged document. N GAJANAN SAKHARAN & 
EMPEROR, 25 Cr. In J. 473 825 


——— — 88. 499, Excep. 10, 500—Defamaton— 
Excommunicaiion— Warning to caste-fellows nol 
to deal with Person excomm wnicated — Offence. 
Complainant had been put out of caste torhaving 
taken water from the hands of a certain person, 
and the accused warned certain other members ci 
the caste that if they took water from the hands of 
the complainant they would also be Hable to be . 
put out of castet 
Held, that the action of the accu-ed was covered 
by the tenth Exception to section 499 of the Penal 
Code and did not amount to defamation. A UMED 
‘SINGH v. EMPEROR, 22 A. I, J. 79; 25 Cr L. J. js 


8. 500— Defamation —Proof—.Prosecti'togi, 
duly of— Public good. j 

In a criminal case an accused perton is not to be. 
judged by how he pleads and fails to plead in 
the proceeding. Much injustice may be done 
by applying to criminal proceedings the precise 
and pedantic requirements of Civil Procedure, 
In dealing with defamation, the Penal Code has 
introduced a series of provisions, adopted partly 
from theold Common Law, in the nature of defences 
but it has not altered the fundamental principle 
ot the Criminal Law, that the complainant or prote- 
cution must prove the accused to be "guilty, or, 
in other words, the absence olsuch facts as happen 
to bring the case within either of the defences or 
exceptions laid down in the qgction. 

A complainant ina case of a defamationis bound 
to prove that the statenient fomplained of is false 
and that ifitis trueiigls not for the public gocd. 

What is for the public good is a question of fact 
in each case, " 

Where a person has been outcasted a statement 
made to the brotherhood that he has been outcast- ^ 
ed is made for the public good A UMEDSINGII 
v. EMPEROR, 21 A. T, J. 765; 25 Cr. 1,9]. 327; 46 
A. 64 . 183 


Pleadingg—Dwiy of Couri~Point 
whether can ba raised, 


Courts should confine themselves to the  qis-* 
pute between the parties and Should not go out 
of their way to raise fancy pofnts whigh are not 
faiscd by the patti:s themselyes, A, LACHMAW 
PRASAD  MAJIU (1923) d: L Ra (A,)ab7 — 918 








not leaded, 


' a different conclusion. 
* weight of evidence 


ə separately to revenue and 


Nolo 


Possession and dispossessiot—-Posséssiow vacated 
by trespasser, effect of. 


If a person enters upon the land of another 


. and holds possession fora time, and ihin, with- 


out having acquired title under the Statute, 
abandons possession, the rightful owner, on the 
aban ionment, is in the same position in allrespects 
as he was before the intrusion took place. There 
is no.one against whom he cin bring an action. 


. Me cannot make an entry upon himself, Tix gre 


is no" positive cnactment, nor is there cny ptinci- 
ple-of law, which requires him to do any act, to 
issue any notice, or to perform any ceremony in 
order to rehakilitate himself, No new departure 
is necessary. The possession of the intruder, 
ineffectual for the purpose of transferring title, 
ceases upon its abandonment to be effectus] for 
any purpose, L B Kari MUTU AsRIv. MEgRa 
Hussein, 11 I, B. R. 381; (1923) A. IR One 


Possessory title—Ejectment suit 
Kaving no title, 


A person who has been in possession of prop- 
erty for over twelve years without a title is 
entitled to maintain a suit for ejectment of a 
person who has wrongfully dispossessed him front 
the property and who has no title to it. B 
ATMARAM v. BALAJI RAGHUNATH, 25 Bom. L. R. 
1032; (1924) A. I. R. (B.) 178 307 
Practice— 4A ppeal —Order appealed against, whether 

must be produced. 

An appeal lies not from what a Judge says 
but from what he orders; and that what he orders 
is to be found in the sealed or signed formal order 
whichis entered inthe records of the Court. Apart 
from urgency of some special ground, no appeal 
should be determined without the production of 
the formal order under appeal. B DADABHOY 
FRAMJEE CAmA v. CowAsjI DORABJI PANDAY, 
47 B. 349; 24 Bom. L. R. 11115; (1923) A. I. R.(B.) 
177 83 
———-— Witness, credibility of-—Witnass beHeyed by 

Trial Court— gppellate Court, position of. 

Where a Judge, who hasseen awitness, and has 
heard bis gvidence, comes to the conclusion that 
the witness is crediple, that is to say, a witness 
who tothe best of his recollection intends to tell 
the truth, it requires circumstances of exceptional 
character to justify aeCourt of Appealin coming to 
Itis nota question of the 
ute f the attitude and trust- 
worthiness of the witness, «nd of the effect of hig 
whole demeanour in the  witness-box. PO 
MA THAN THAN v. MA PWA Tuan, (£923) A. 1. R. 
(P. C.) 156; 33 M. L. T. 361; 1 R. 451; 2 Bur, L. J. 
260; 46 M. L. J. 334 68 


Pre-emptign— Custort—Co-sharer in village—Pur- 
chaser of plot in defined share of mahal, whether 
` co-sharer. 

The purchaser of 4 plot of land comprised in 
a definite share in the village which is assessed 
which is recorded 
separately in the khewal, is a co-sharer in the 
village and „must, be treated as such for the 
purposes tof pre-emption. A RAM GOVIND PANDR 
v. PANNA «AL, 41 As Ty. J, 7631 46 Az 70 - 85 
: e 


against person 


> 
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——— — Decree in pre-emption sui-—Deposil of 
pre-emption money—Costs deposited Leyond time 
—Compliiance with pre-emption decree—Oudh 
Laws Act (X VIIT of 1876), s. 15. i 
A obtained a pre-emption decree with cofis 

subject to payment of pre-emption money, which 

he deposited duly, but later attached and with. 
drew out of it the amount awarded to him gn 
account of costs. The Appellate Court increased 
the amount oi pre-emption money ordering the 
arties to bear their own costs in the suit and gave 
resh period to A, to depos:t the balance of ike 
pre-emption money fixed by it, deducting the 
amount already deposited. A complicd Wih tke 
order within time as regards the balance of pre- 
emption money but the amount which he had 
withdrawn on account of his costs was deposited 
by him after time when the discrepancy wes 
brought to his notice: 

Held, that it was sufficient compliance with 
the decree toentitle Ato be put in porsession 
of the property. O BINDA PRASAD v. BANARSI 
Das, xo O. L. J. 206; (1923) A. I. R. (O) 27r 116 


~~ Decree. in pre-canption swil— Period for 
depositing pre-emption mbney ending on Sunday 





—Deposit next day, validity of—Civtl Procediie * 


Code (Act V of x998),0. X X I,*414 1). 

Where the last day of the period allowed by 
& pre-emption decree for depositing the pre- 
emption money is a Sunday, a deposit made 
on the day following is not a compliance with 
the dectee and, under O. XXI, r. 14 (b) of tke 
Civil Procedure Code, the suit for pre-empticn 
stands automatically dismissed. A FATEN 
MUHAMMAD CNAUDHUHI v. SITA — CHAUCDDRAIN, 





(1922) A. I. R. (A.) 278 539 
— Essential requisites of suit—Erenis subse- 
quentto First Court's decree, effect of. ue 


In order to maintain a suit for pre-emption, the 
plaintiff pre-emptor must ¢stabligh that he had a 
Tight to pre-empt, (a) on the date of the sale, 
M at the time when the suit REL and 
chon the date of the decree. of the Tiial Covrt, 

Ram Gopal v. Piari Lal, 21 A. 441; A. W. N. 
(1899) 163; 9 Ind, Dec. (N. s.) 988, Bkagwan Das v, 
Mohan Lal, 25 A.421; A. W. N. (1903) 83, Rohan 
Singh v. Bhao Lal, 3 Ind, Cas. 42; 31 A, 530; 6 A, 
L. J.699, Shankar Lal v. Kirari Mal, 77 Ind? Cas; 
144; (1924) A. I. R (A) 81, followed. e 

The fact that subsequent to the passing of 
the decree of the Trial Court thé plaintiff- pre- 
emptor has undergone @ change in Status, would 
in no way affect the 1ight he posses.cd at the time 
whengéhe decree in his favour ought to have been 
passed by that Court, A BALDEO Misir vy. RAM- 
LAGAN SHUKUL, 21 A.L» J. 648; (1924) ALR. 
(A.) 825 45 A. 709 | 694 
-— Pre-emplor associating stranger in claim 

— Partial pre-emption, whether bei nissible-— Vendee 

acquiring position «qual lo pre-emptor during 

pendency of sutt—Tule defeasible, 

Where property situate in “two wahais is sold 
and a suit for pre-emption is brought by persois 
some of whom are  Co-sharers in both mahuls 
and the others only jp one of them, the suit of 
the former is liable to be dismissed, as, in res- 





Lm eee 
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ect of the property situate in the mahal in 
which they alone are co-sharers they disentitle 
themselves from pre-empting by associating 
with themin their claim persons who are strangets 
to the property, andin respect of the property 


situate'in the other mahal they cannot be per-. 


mitted to enforce their right of pre-emption, 
as: they are bound to take over the whole bar- 
gain and not only a portion of it. The suit must, 
however; succeed so far as the claim of those 
plaintiffs is concerned who afe co-sharers in 
‘one mahal only, for they are entitled to pre-empt 
only that portion of the property which is situate 
in the #grhalin which they are co-sharers and have 
sued to enforce that fight, 

A vendee cannot by acquiring, during the 
pendency of a, pre-emption suit, a defeasible 
title equal to that of the pre-emptor defeat the 
suit for pre-emption. A SHANKAR LAr, v. KIRARI 
MAL, (1924) A. I. R. (A.) 81 l 144 
Principal and agent— Authority to negotiate for 

sale, scope of— Agent, whether can enter into 

contract, 


An estate ot house agent, authorised to procure 
a phrchaser, has no implied authority to enterinto 
an open contract of sale. |  — 

Unless etprees authority is given to the agent 
to sell, and for that purpose to enterinto a binding 
contract, the principal reserves his final fight 
to accept or refuse. 

When ati owner of propettyeniploys an estate- 
agent to procure a purchaser or tenant ata spe- 
. ecified price, the agent has no implied authority 
to conclude a contract forsale. His duty is simply 
to find a purchaser or ten&ntand to communicate 
his offer to the owner. 

There is a substantial difference between an 
authority to sell and an authority to find a pur- 
chaser. Authorising a man to sell means $n 
authority to conclude a sale; authorising him to 
find a purehaser means less than that; it means, 
to, find a man willing to become a purchaser, 
nct to find hin? and also make him a purchaser. 
(| DURGA* CHARAN MITRA v. RAJENDRA NAR AN, 
` 36 C. Ln J. 467; (1923) A. I. R. (C) 57 558 
——— Broker and sub-broker—Scope of: sub- 

broker's authority—Money of third person paid 
to Principal—Principal, whether liable to refund 

Knowledge of fraud—Conirvact Act (IX of 
© 1872), ss. 724182,.196, 187, 188, 251. 


Sactions 186 and 187 of the Contract Act show 
that the authority of an agentis to be gathered 
from either “words” or “circumstances” and is 
not implied in the mere fact that he is an #gent, 

“Tha word “agent” does notitself imply full 
authority to bind the printi pal in the same way 
that a partner can bind his co-partners under 
section 251 of the Contract Act. 

An agreement opened with the words “ G will 
act as our agent in our share-brokerage busincss" 
and then followed. provisions which showed that 
G. was appointed to carry om business on the usual 
terms of sub-brokers t | l 

Held, (1) that the general words in the begin- 
ning of the agreement did tot enlarge the autho- 


INDIAN CASES; 


[1923 * 


* 


Principal and agont—con-ld; 


rity of G, so as to enable him to bind his princi- 
pals as if he were a general agent; 


(2) that any business brought by G, was sub- 


ject to the acceptance of bis principals, this being 
between brokers and sub-. 


the usual condition 
brokers. 

Where, by any wrongful or unauthorised act 
of an agent, the money or property of a third 
person comes to the hands of the principal, or 


is applied for his benefit, the principal is Hable ' 


jointly and severally with the agent to restore 
the amount or value of such money or prop- 
erty. But this rule is subject to the qualifi- 
cation that the principal must have had knowledge 
or means of knowledge that the money belongcd 
to a third person. 

The Contract Act is not exhaustive of all 
cases in which a person underthe English Law 
would be taken to have aright of action against 
another as for money paid to his usé. 

Ranganaikammal v.Ramanuja Aiyangar, 11 Ind. 
Cas. 570; 35 M. 728 at p.737; 2x M. L. J. 600; 


10 M. L. T. 57; (1911) 2 M. W. N.285, relied upon, ; 


Though a case may not be one of ‘coercion’ 
falling under section 72 of the Contract Act, 
yet that does not ptevent the application of 
the principle that, where the defendant has re- 
ceived money which in justice and equity be- 
longs to the plaintiff, under circumstances which 
render a receipt of it, a receipt by the defendant 
to the use of the plaintiff, the plaintiff is entitled 
to recover it. 

Per Coyajee, J.—Undet ordinary circum- 
stances a person, be he ‘banker or other, 
who takes money from his debtor in dis- 
charge ofa debtis not bound to inquire into the 
mannerin which the person so paying the debt 
acquired the money with which he paysit. How- 
ever that money may have been acquired by the 
person making the payment, the person taking 
that payment is entitled to retain it in dis- 
charge of the debt which is due to him. But 
if the person receiving the money has reason 
to believe that the payment ie being made in 
fraud ofa third person and that the person mak- 
ing the payment is handing over is discharge 
of his debt money which ehe has no right to 
hand over, then the person taking such payment 
would not be entitled to retain the money. 
B MORARJI PREMJI GOKULDA® y. MULJI RANCHECD 
Ven & Co, 25 Bom. I, R. 10124; 48 B.20; (1924) 
A. I. R- (B) 232 d » 268 


L4 
— Profit obtained by agent—Liabilily of 
-agent. 

A person who accepts a profit for himself in a 
matter in which heis acting esan agentfor another 
is bound to account to his principalfor that profit. 
O BANKE LAL v. KANHAIYA Lan, 9 G.L.]. nee 

. . 39 


Probate and Administration Aet (V 011881), s. 89 — 
Adverse claimant te lestator— Interest in es ate— 
Probate, opposition of. 


x L 
A person denying the title of the testatorfto 


deal with certain property as kis owp'and claim- 

ing adversely to him, cannot be said to®bave such 
an interest in the estate of the deceased as. would 
S e * , 


* 2 
. È e 
. 


“. Per Curian:—Section 


Vol. 77] 4 
Probate and Administration Act—concld; 


entitle him to come if and oppose the grant of 
Probate. € MoyanEB KUDU v. BENODE Lay 
PATRA, (1922) A. I. R. (C.) 181 534 


Provident Funds,Aet (IX of 1897), ss. 2 (4), 4 (1) 
—Siate Railway Open Line Code, Vol. IT, 
Appendix I, v. 30—Compulsory deposit, whether 
liable to attachment after retirement of depositor 
— ' Discharged,’ meaning of. 

The word “discharged” in rule 30 of the 
Rules contained in the State Railway Open Line 
Code, Volume IT, Appendix I, does not necessarily 
mean dismissed, and is wide enough to include the 
case of a s2rvant who has been permitted to retire 
or teke his discharge. 

A deposit which is received as a compulsory 
deposit continues to retain that character so long 
as it remains in the fund and doesnot cease to be 
a compulsory deposit merely on account of the 
discharge of the depositor from service within 
the meaning of rule 30 ofthe Rules contained in 
the State Railway Open Lidue Code, Volume II, 
Appendix I, and, assuch deposit, is not liable to 
attachmeat under the provisions of section 4 (1) 
ofthe Provident Funds Act. ( SECRETARY OE 
Stare FOR INDIA v. RAJ KUMAR, 27 C. W. N. 472; 
50 C. 347 1025 


' Provincial Insolyency Act (V of 1920), ss. 2 (1) (a), 
28, 47—Receiver, suit against—-Leave of Court 
whether necessary—Secured. creditor, position of. 
A Receiver in insolvency proceedings is not 
in the same position as a Receiver in a suit. His 
position is that of an assignee in bankruptcy, 
aud itis not necessary for a party to obtain the 
leave of the Court to proceed against.a Receivcr 
appointed under the provisions of the Provincial 
Insolvency Act. 

Amrita Lal Ghose v. Narain Chandra Chakra- 
barli, 53 Ind. Cas. 973; 30 C. L. J. 515, relied on. 

In insolvency proceedings a secuted creditor 
Stands on a different fcoting from that which 


is ordinarily occupied by unsecured creditors. 


A secured creditor may do one of three things: 
he may ení&rce his security and prove for the 
balance that may be @ue to him; or he may re- 
lin quish his security for the general body of cre- 
ditors and prove for the whole debt that inay be 
due to him, of he moh value his security and 
receive a dividend fer the balance that may be 
due to him, subject to te right of the Court to 
redeem the security. He may also ignore the 
Insolvency Court altogether, in which case he 
must be content only “vith his security, and will 
be debarred from claiming any dividend, if his 
secutity should prove to be insufficient. Pat 
SANT PRAsA& SINGA ® SHropur SINGL, 2 Pat. 
724; (1924) A, I. R. (Pat.) 259 589 
——— — $8. 4,68, scope of-—Stranger aggrieved by 

act of Receiver-—Rentedy—Civil suit, maintain- 

ability of— Leave of Court, whether necessary. 
4 of the Provincial In- 
Solyency Act does not confer exclusive jurisdic- 
tion on the olvescy Court, and it cannot be 
Said that tit only remedy open to an aggrieved 
strauger is t@ apply to that Court. 

Where a person has made no attempte to bring 
the matter up before the Insolvegcy Contt and 


* 2 
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there is no order of that Court which can be point- 
ed out as amounting to a decision within “the 
meating of sub-clause (2) of section 4 of tke Pro- 
vincial Insolvency Act, he is at perfect Ifberty 
to have recourse to the ordinary Civil Courts, 

Section 68 of the Provincial Insolvency Act 
provides “a speedy remedy to which ,recoutse 
can be hadif the person aggrieved chooses' to scek 
it. But itis not the only remedy open to him. 

If a person applies under section 68 of the Pro- 
vincial Insolvency Act, he is subject to the time 
limit prescribed therein, but if he wants to &nlorce 
his claim in the Civil Courts in the ordinary 
way, his rights would be those of an ordinary 
person. l 

It is open toa third person whose property 
has been taken possession of by the Receiver, ard 
who does not claim title through the insolvent 
to treat the Receiver as a trespasser and main- 
tain his claim in a Civil Court. "Thereis no pro- 
vision in the Provincial Insolvency Act other 
than that contained in section 4 of the Act; which 
in any way takes awayethe jurisdiction of a 
Civil Court to try such a suit. i 

There is no statutory authority for the proposi- 
tion that a person who is suing a Reteiver appoint- 
ed under the, Insolvency Act has to obtain the 
permission of the Insolvency Conrt. 

Per Sulaiman, J.—A Receiver appointcd under. 
the Code of Civil Procedure merely holds the 
estate on behalf of the Court. The estate does rot 
vest in him, nor does he in any way represent it 
andleave of the Courtis yecessaryin order that by 
impleading him the estate may be bound. With- 
out leave of the Court he represents nobody; after 
leave he represents the real beneficiary. A Rc- 
ceiver underthe Provincial Insclvency Act holds a 
different capacity altogether. Heis more than a 
mere officer.of the Court. Under section 28 (2) oi 
the Act the insolvent's estate vests in him. He 
alone, and no one else, represents the estate. He, 
therefore, is the proper party to be *"impleadcd in 
the “action. No leave is accordingly mcessary 
for suing him. 

Under section 4 of the Provincial Insolvency 
Act, if a question of title is actually raiscd by 
a stranger to the insolvency and decided by the 
Insolvency Court, the decision is final, and the 
question cannot be re-opened. A MARANA 
KUNWAR v. DAVID, 21 A. L. J. 737; (e924) A. I. R. 
(A.) 40; 46 A. 16 57 

8.68, scope of. Sve PROVINCIAL INEGI- 

VENCY Act, 1620, 5. 4 57 


Provincial Small Cause Ccurts Aot (IX gf 1887), 
S. 26. See CIVI, PROCEDURE COWEK, 1908, 
O. VI, r. 17 j 550 


—— — g. 25— Evidetice not examined satisfac- 
orily— High Court, power of, to inierfere in 
revision, 

. Where, on the face of a decision of a Small Carse 

Couit Judge, it appears that the evidence of a 

party has not been satisfactorily examined, for 

.iustance; where the Judge inkissummary of the 

evidence states that the parly had cxamined only 

one witness whereas, as a matter ofíact, another 

» witness was also examined whose evidence makes 
` . 
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the position of the party infinitely stronger, the 
High Court should exercise its powers of inter- 
ference in revision. Pat Parsorm Das v. FRM 
JANGLI Sao, IP. L.R. x99 865 


———— Beh. II, Arts. 18, 35 (ii), applicability of 

- —Penal Code (Act XLV of 1860), s. 403— 
Dishonest misappropriation—-Sutt to recover prop- 
erty— Small Cause Court, jurisdiction of. 

Itis an essential element of an offence under 
section 403 of the Penal Code that the accused 
should act dishonestly. There may be cases 
of nügeppropriation in which the defendant would 
be eivily liable, but would incur no criminal 
liability at all. f 

` Unless all the necessary ingredients of a cri- 
minal offence are statedin a plaint, the case can- 
not be excluded fromm the cognizance of a Court 
of Small Causes under Art, 35 (i) of Schedule II 
to the Provincial Small Cause Courts Act. 

Atticle 13 of Schedwe II to the Provincial 
Small Cause Courts Act only relates to claims 
mace “against the person who is primarily liable 
to pay the c:sses or dues. .L Sarv Gin v. KHAZAN 
Gir, 3 L. 369; (19:2) A. I. R. (L.) 451 581 
—— —— ATE, $5 (i)—Suil lo recover value of 

trees cut under claim of vight—Court of Small 

Causes, jurisdici$on of. 

A suit to recover the value of trees cut down 


by the defeudant under bona fide claim of right : 


does not fall under Art, 35 (ii) of Schedule 
II to the Provincial Small Cause Courts Act and 
is not, therefore, excluded from the cognizance 
of a Small Cause Courte © DILBAR HOSSAIN v. 
SaAbARUpDIN CHOUDHURI 27 C. W. N. 4091 
(1933) A. I. R. (C.) 568 a 
Public nuisance— Annoyance, proof of. 

In order to establish a charge of committing 
a nuisartce in a public place tothe annoyance of 
residentse or passengers in the locality, it is ne- 
fessaty to prove that somebody was annoyed. 
But aunoyanfe to one person is sufficient and all 
that istequitedis to show that the act compMin- 
ed of was done in such a wayas to annoy the 
person who complained of it, 

When a public servant, like a Municipal em- 
ployee, whose dutyitis to look after the cleanli- 
ness of the streets, sees anybody easing himself 
in a public place or street he is sure to be 
annoyed. AeLA,LU RAM v. EMPEROR, 21 A. I, 
J. 7721 25 Cr. L.J. 3323 (1924) A I. R. (A) 
194 188 


Punjab Limitation (Ancestral Land Alienation) 
Act (L of 1909), Art. 2—- Attestation of mutation 
—Two sales—~Combined mutation—Limitation, 

by the Customary Law, 
sold certain property to H. and JM, in March 

“1907. The defendants threatened to bring 

a pre-emption suit and the matter was settled 

by the village Punchayat by which the defendants 

paid off H. and 44. and took over the sale, The 
mutation in favour of the defendants was duly 
atetea by the Revenue Oficer in the presence 
of *$ 
Plaintiffs, as reversioners ef F., brought a suit 


F., a person governed 


for possession in January 1920, allegipg that 
e * 


INDIAN GASES; 


Hi; and the defendants in February 1908.6 


[gig 
Punjab Limitation (Ancestral Land Alienation) 
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the sale by F. was without legal necessity and 

that time  begen to run from the date of the 

attestation of the mutation. The ‘defendants 

Contended that there were really two alienations 

one by F, to H, and M. and a second one by H; 
and 44. to themselves and that what had been 

attested was a sale by F.in favour of themselves, 
an alienation which as a matter-of fact never 
really took place: 

Held, that the mutation was really a combined 
one covering both the alienations and there- 
fore there was, an attestation of the alienation 
disputed by the plaintiffs and their suit breught 
within twelve years of the date was within time. 
L EuNDAN v. Man Raj, 4 L. L. J. 178; (1922) 
A. I. R. (L.) 57 274 


Punjab Municipal Act (YII of 1911), s. 155, 
applicability of—-Long user of premises for a 
particular purpose, whether can be objected to. 
Section 155 0f the Punjab Municipal Act coy. 

templates only recent and temporary breach of 

the rules and a person prosecuted thereunder can 
successfully plead that he has been using the pre- 
mises for the purpose objected to for a long 
period. U ALLAH BAKHSH v. EMPEROR, 25 Cr, 

L. J. 415 495 

—— ss. 172, 195, 2919-—Encroachment on ` 
Municipal land— Refusal to remove-—Com position 
whether can be accepted. 

Under section 219 of the Puujab Municipal 
Act a Magistrate can either dismiss the complaint 
if he finds that the facts alleged by the Muni- 
cipal Committee have not been established, or 
he can impose a fine up to Rs. 5oif the orders 
of the Committee lawfully issued have not been 
complied with. A Magistrate has no jurisdiction 
to accept a penalty for a projection which has 
been constructed without the permission of the 
Municipal Comittee. Itis only in cases of build- 
ings constructed without the permission of the 
Committee on one’s own land ghat a composition 
can be accepted under section 195 of the Muni- 
cipal Act. For a case falling under,section 172 
of the Act no composition, is provided for. T 
MUNICIPA, CoxMITTEE, MULTAN v. Morrram, 
(1923) A. I. R., (L) 686; 25 Cr. I. J. 373 421 


Railway Company— Unreasonable delay-—Damage 
10 goods independents of ‘loss or deteviovation—4 
Rish- Note B, whether affords protection. 

The damage done to goods carried by the 
Railways by reason of unreasonable delay in 
transit but independent of loss or deteiioration, is 
not one protected by Risk-NoteB; and tie Railway 
is liable for the same, A HAsTINDIAN RAILWAY 
CoMPANy v. GopI KRISUNA KASH? PRASAD, 21 
A. L. J. 448; 45 A. 5343 (1924) A I. R. eas 


Railways Act (IX of 18£0), ss. 72, 76— Risk- Note, 


constrtiction of—Railway liable for loss of gocgs *" 
— Detcrioraiiun of ^ goods—Damages, whether 
* 


can be recovered. ZEE " 
Certain goods were consigned to tbe defendant 


Railway Company for carriage undes a Risk-Note 
puder wifich the Company was liable only in the 


be ` é 
. 
5 
+ b 
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Railways Act —contd; 


e vent of the loss of the consign ment or one or mote 
complete packages forming pattof the consign- 
ment, due to the wilful neglect of the Railway 
Administration, orto theft by or to the wilful 
neglect of its servants, transport agents or carriers, 
The goods arrived at their destinationin a very 
deteriorated condition owingto the wilful neglect 
of the Railway Company. The consignee refused 


_ to take delivery of the goods and sued the 


Railway Company for the value of the gooda: 
Held, that under the terms of the Risk-Note the 
Company was not liable for deterioration of the 
goods, A Ram KISHUN Rawv. NonTH-WESIERN 
Raijwav, 20 A. L. J. 973; (1923) A. I. R. (A,) 
1020 


122 

——-——— 88. 77, 140. Sui! against Railway 

e Company— Notice to Subordinate Officer, whether 
notice to Agent—Constgnment of goods—Suil to 
recover Compensation for loss—-Burden of proof 
— Limitation, commencement of—Limitation Act 
(IX af 1908), Sch. I, Art. 31. 7 
In a suit to reCover compensation for the loss 


_ of goods consigned to the defendant Railway Com- 


pauy for carriage under a Risk-Note which exempts 
the Railway Company from liability except in 
the event of wilful Weglect of the Company or 
theft by or wilful neglect of its servants and pro- 
vides that robbery from a running train does not 
constitute wilful neglect, the burden of proving 
neglect on the part of the Company Hes on the 
Plaintiff. If itis alleged by the Company that 
the goods were lost by theft while the train was 
running, the burden of proving this fact lies on 
the Company. 

Aibuquersque and Sons v. South Indian Railway 
Company, 68 Ind. Cas. 269; 16 L. W. 667; (1922) 
M. W. N. 338; 43 M. L. J. 90; (1922) A. I. R. 
(MJ) 231; 31 M. L. T. 470, followed. 

Where it is found that the notice required by 
section 77 of the Railways Act has not been given 
to the Agent of the Railway but was sentto some 
subordinate officer of the Railway, the plaintiff 
in order to succeed, must prove, either that the 
power of the Ageht to receive notices nnder section 
140 of the Act had been delegated to the Subordi- 
nate offic@r who had actually received the notice, 
or that the Compahy by its rules or course of 
business had held out to the public that notices 
might be given to Such officer instead of to the 
Agent and thus stopped itself from raising a tech- 
nical defence. 

A stüit to  recove? pensation for loss 
of goods consigned to a ailway Company 
for carriage is governed by Art. 3t of Schedule I 
to the Limitation Act, and limitation for the suit 
b'gins to run from the date on which the defend- 
ant Company fiually says the goods Cannot be 

deliveted.e M Sourd INDIAN RAILWAY wv. S. P. 
R. & NARAYANA AYYAR, 46 M. L. J. 302 
oll 
8. 197— Pefial Code (Act X L V of 1860), 
s. I47—Riotng andihrowing stones at Ira pean 
Separate offences. . 
“The accused assembled at a rallway station with 
the objecf,of preventing people by force and 
proceeding iO a particular place 
by atrelbPang force and violence wag used towards 
€ 
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the passengers ip the prosecution of the common 
object. As soon as the train started the accused 
began to throw stones at the train. They were 
convicted gf separate offences under Ste- 
tion 147 of the Penal Code 8nd 127 of the Rail. 
ways Act andseparate sentences were awardéd for 
each offence p , 

Held, (1) that the throwing of stones at the train 
was g distinct offence by liself which bad no 
Connection with the offence of toting, the latter 
offence being complete as soon as the train nad 
started ang the atones not having Leen thrown in 
furtherance of the common object with which the 
accused had assembled at the railway station; 

(2) that, therefore, the Conviction of the accused 
for separate offences under section 147 of the Penal 
Code and 127 0f the Railways Act was perfectly 
legal. L ALLAH Ditta v. ENPEROR, 25 Cr, L. 
J. 435 728 
Rangoon Small Cause Court Act (VII of 1820), 

8.14 (8)—Suit for declaration and damages for 

wrongful concealment of property, nature of— 

JurisdicHon of Small Cause Court | 

Merely asking for a declaration in a suit does 
not necessarily make 3t a suit for a decla- 
ratory decree within the meaning of section 14 “(5) 
of the Rangoon Small Cause @ourt Act; | 

A suitfot a declaration and dathages based on 
the allegation that the defendant had wrongfully 
removed and concealed certain property which 
the plaintiff was entitled to attach in execution of 
a decree does not fall within section 14 (s) of the 
Rangoon Small Cause Court Act and is not ex- 
clujed from the cognisance of the Small Cause 
Court. R Taxrr Ram KALWAR v. M.N, Swany 
NAIDU, 3 R. 283; (1923) A. I. R. (R.) 215 1021 
Rangoon Rent Act (II of 1920), as amended by 

Act (I of 1922), ss. 14, 14A, 15— Landlord and 

Lena nt — Right to resover excess vent. from tenant 

—Standard rent,  cerlificalion of, whether 

necessary. 

Under sections 14 and 14A of the Rangoon Rent 
Act, the Legislature in providing remedies as 
between the tenant and thelandlotd, where either 
of them has enjoyed benefits to which hé was not 
entitled under the Act, intended ihat these 
remedies should be granted only in cases in which 
the Controller has, having regard to all the circum- 
stances, fixeda standard rent under sectiones 15 of 
the Act. a 

Therefore, the landlord’s remedy under the pro- 
viso to sub-section (2) of sectiom 14A of the 
Rangoon Rent Act, to recover from his tenant 
rent recovered by the latter from his sub-tenant 
in exgess of the standard rent, cannot be exercised 
unless and until the Controller has granted a 
certificate certifying the standard reht ðf the 
premises leased by ‘the landlord. R B, R. 
BAHADAR v. JADAWJEE MEHTA, 2 Bur. L. J. 235r 
I R. 687; (1924) A. I. R, (R.) 172; 25 Cr. Ln 
J. 482 882 
Registration, effect of— Notice. 

Registration of a document does not necesari- 
ly amount to notice, and the question must be 
determined upon the merits in each individual 
rase, A KALI DIN v, MAnHO, (t923) A, I. R 
(A) 109 è 86 


1730. 


Registration Aot (XVI of 1908}, s. 17 (1) (p)— 
sed declaring appointment of heir, whethey 
compulsorily registrable. 

A document declaring the appointment of an 
heir under the Customary Law of the Punjab docs 
not fall within purview of section 17 (1) (b) of the 
Registration Act'and does not, therefore, require 
registration. L BAJ SINGH wv PARTAP SINGH, 
(1923) A. I. R. (L) 497 478 


— 8. 17 40 (b)—Document showing pro- 
perties allotted on partitton, Whether vequires 
vegistr ation. 

Where parties draw up a document showing 
differenf ptoperties allotted to them on a partition 
and the intention is that they should be the 
owners of their separate shares as from the date 
of the document, the document falls within the 
putview of section 17 (t) (b) of the Registration 
Act, aud the mere fact thit the parties had in 
contemplation the cXeoution ofa formal document 
in the future, does not suffice to take it out of 
the scopa of that section. B XasronIBHAI 





MANIB HAL v. BALI MAHALAXMI, (1923) A. Ka 
14 


(B.) 464 ; 
mtua 8. 28—Movigage of property not situated 
within territorial jesyisdictton of Sub- Registrav 

— No collusmb between mortgagor and morigagee 

=—Mistake— Registration, legality of.. 

The properties comprised in a mortgage were 
situated in one taluk and an acre of land de- 
scribed as Survey No. 458 in another /aluk was 
also included and the mortgage-deed was re- 
gistered in the Sub-Registrar’s office in the 
latter. zalk. Survey No, 458 did not in fact 
belong to the mortgagor and was a mistake 
for Survey No. 458 which belonged to ‘him, 
but which was not within the territorial 
jurisdiction of that Sub-Registrar: 

Held, that in the absence of any proof tilat 
there was'any collusion between the mortgagee 
aud the mertgagor or any intention on the part 
oj the mortgagee to include a land not belonging 
to the mortgapbr, the registration was not jn- 
valid théugh it had taken place in a Sub-Regis- 
try office in the jurisdiction of which none of 
the mortgaged properties were situated. M DEVI 
PRASAD 9. JAGANNAZHARAJU, 46 M'L J. 12; 
(1924) M. W. N. 125; 33 M. L. T. 243; (1924) 
A, Jo R. (M) 281 ` 464 


Res judicata. eSee AGRA TENANCY AC! Igor, 
8. 167 630 


pinatut 





See Civit PROCEDURE CopE, 1908, OQ. 
ALL? I 


————ebélieehn. co-defendants, 

A decision will not operate a8 
‘between co-defendants unless itis shown thar 
the interests of the co-defendants were at 
variance and there actually was a decision in 
favour of one as against the other. A KALI 
Din v, Manuo, (1923) A. I. R. (A.) x69 862 
between co-defendants—Contest, absence 

of, effect of. 

A decision in a prior suit cannot operate as 
ves judicata between parties *who were co-uefend- 
ants in the suit, where it is ffund that it was not 
- necessary for the point to be raised in the prior 

e 


ves judicala 





ieee tit 


INDIAN CASES, 


s w 
E 


* 
“ 
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Res judicata—concld: 

suit as between the co-defendarts. M MADHAVAN 
NAIR Ve ABDUR RAHMAN, (1922) A.I. R, (M) 
404 NEH | 917 
~ Jurisdiction of Civil and Revenue Courts 
~—Question tried in Revenue Courts, whether 


can be re-agitated in Civil. Courts. 
Where a Revenue Court having jurisdiction to 





deride a matter has heard and finally deteimincd - 


it, asuit in the Civil Court to question the de- 
cision of the Revenue Court is not competent. 
Plaintiff brought a suit in the Revenue 
to eject the defendant as his sub-tenant. 16 
was held that the defendant was not a sub-ten- 
ant but a tenant-in-chicf paying rent to the zemindar 
and the suit was dismissed, The plaintiff then filed 
a suit in the Civil Court to set aside the decree Of 
the Revenue Court and to get possession of the 
land: 


Held, that the suit was not maintainable, 


A Ram Das v, DUBRI Kokrr, 20 A. L. J, 
606; (1922) A. I, R. (A) 336 44 A. 724 
139 





— Mortgage, decree "0n—Sale-— Purchaser 
whether affected by result of suit sulsequent to 
morigage. 

A salein execution of a moftgage-decree and 
the procecd ngs in which such a decree was 
obtained are a part of the working out of the 
tights of ihe mortgagee under the mortgage, 
and the purchaser is not, therefore, affected Ly 


a decision in a suit subsequent to the mort- 
gage, though prior to the Court scale. M 


RAVABHARAM SARAMMA y. DEVAPURAJALA GAN- 
GAYYA, (1922) A. I. R. (M.) 390 $22 


Riparian owners— Navigable river—Accretions— 

Re-formaticns in situ--Law applicable. 

The bed of a public navigable river is the 
property of the Government though the banks 
may be the subject of private ownership. If 
there be Slow accretion to the land on either 
side, due, fur instance, to the gradual accumwa- 
tion of silt, this forms part oi the cstate of the 
riparian owner to whose bank the acgtetion has 
beeu made. If private property be submerged 
and subsequently again left bare by the water, 
it belongs to the original owner. P O NARESH 
NARAYAN Rov v. SECRETAnW OF STATE FOR INDIA, 
bs A. lo Ri 
1923) M. W. N. 511; wo C. 
444; 28 C. W. N. 458 


Salt Act (XII of 1882), ss. 15, 18— M anufaciure 
of saltpetre in  unlicented place—Search-— 
procedure, 

Section r5 of the Salt Act is confined to the 
searh of a place in whiclf an article is, manu- 
factured under a license or any rule made under 
the Act, : 

Where salt or saltpetre ‘is being unlawfully 
manufactured, refined ot stored in an unlicensed 

lace, 

d under section 18 and not under sectionis 

of the Salt Act, A Ram DIx v, EMPEROR, .25 

&r. L. J. 463 in 815. 


Secondary evidence. 
i 1908, O, AI, i15 
* 


440; 45 M, L. J. ` 
1048 


6 
See Civi, PROCEDURE CODE, 
|: R58 


Coyit . 


(P. C) 1432 M. I. T. 162) y 


the search of the place must bé ¢on-e. 


- 
Fs 
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Bet-off. Seg CONVERSION 580 


Shankalup grant, wheiher transferable, 
lani which is shankalup andresumable is not 


transferable. O Siya RAM v. SALIK, xo O.L, J. 
335; 10 O. & A. L. R, 172) (1924) A. I. R, (QJ 
124 52 


Solicitor and client— Fees disallowed by Taxing 
Officer—Soliciior, right of, io retain client's 
money, 

_A Solicitor is entitled to retain such moneys of 
his client as, in accordance with the rules of che 
Court, he is entitled to claimagainst him. Hehas 
no rizht at all in law to retain any sums after the 
Taxing Officer has disallowed them, without 
having made a successful application to the Conrt 
either on review, OF on a reference or otherwise, to 
increase the sums allotted. Q TApAB CHANDRA 
t. ROMESH CHANDRA, 27 C. W. N. 537; (1923) 
A. I. R. (C.) 603 1023 


Specias Relief Act (I of 1877), ss. 18, 29 — Civi 
Procedure Code ( Act V of 1908), O. VII, *. 5, 
O.X X III, x. 1— Contract toscll immoveable prop- 
&fiy— Time of essence of Coniract.— Reasonabie 
lime—Repudiation of contract—Breach—Specific 
performance-~Discretion— Appellate Court, inier- 
ference by—Deposit, when can be recovered— Aban- 
donment of relief — Aviernative veliefs—Damages. 


Where time is not originally made of the essence 
of the contract, in a contract, -for the sale- of 
inmoveable property, it is open to one party, if 
unnecessary delay is caused by the other, to limit 
areasonable time within whichthe contract should 
be performed by the other. Whatis a reasonable 
time must depend upon the facts of each particu- 
lat case. The qucstion of reasonableness of no- 
tice should be considered with reference to the 
past attitude of the parties. What remains to 
bedone at the date of the notice is of importance, 
but itis by no means the only relevant fact, The 
fact that the purchaser has continually been press- 
ing for completion, or has before given similar 
notices which he has waived, or that itis specially 
important to him to obtain early completion, are 
equally relevan? facts. 

Where one party repudiates his obligation 
under ife contract he is debarred from claiming 


specific performanse of the contract by the other 


party. 

No one has an gbsolute right to a decree for 
specific performance, but as laid down in section 
18 and 22 of the Specific Relief Act the grant ot 
refusal of this relief is pugely discretionary with 
the Court. After a suit has been filed for specific 
performance, the question whether a decree 
should be granted orrefused is one purely 
for the Courtin the exercise of its jurisdiction 
on judicial principks, and the domain of strict 
law is superseded b the domain of discretion and 

‘equity. . 

Frost v. Knight, (1872) 7 Ex. 111; 41 L. J. Ex. 78; 
26 L. T. 77; 20 W. R. 471. and Sabapathi v. Van- 
mahalinga, 23 Ind. Cas. 581; 38 M. 959; 15 M. L. T. 
203: 26M. L. J. 331; (914) M. W. N.256, distingu- 
ished. 

In exefqsing € discretion under section 27 of 


. the Specffic Relief Act, the Courts are not tied 


down bf the rules laid down by the Contract 


* x e e 
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1531 


Specific Relfef Act—contd. . 


Actand by those alone, It can take into con* 
sideration the plaintiffs abandonment oi his claim 
to specific performance and it can come. to the 
Conclusion that in the circumstances the plaintiffs 
proper and equitable remedy is to get a decree 
for specific performance, and that if he fefuses 
to take this his suit should be dismissed with 
costs. i 

Gobinda Chandra Chackravartl v. Nanda Kumar 
Das, 22 Ind. Cas. 910; 18 C. W. N. 689 and Hipgrave 
v. Case, (1885) 28 Ch. D. 356; 54 I. J. Ch. 399; 
52 L. T.242, relied on, 

The above principle has, however, no application 
to a case where the plaintiff expressly n;apkes an 
alternative prayer in the plaint for damages, 
not only as a substitute fot specific performance 
but also coupled with a prayer in the alternative 
for rescission of the contract, 

Where a Trial Court has decided that in exer- 
cise of its discretion it would not grart a decree 
forspecific perfórmance, an Appellate Courtshould 
be slow tointerfere with the exercise of euch a 
discretion. 


Where there is no repudiation of the contract 
by the purchaser, nor arty conduct on his part 
amounting to repudiation, he is entitled to a re-9 


- turn of the deposit, though specific performance 


is refused. 

A plaintiff is dominus lilis, and the ordinary 
tule is that if he claims alternative reliefs he 
can choose at the hearing which he will ask 
for. 

Farrant v. Olver, (1922) W.N. 47; 91 L. J. Ch: 
758; 127 L. T. 145; 65 S. J. 283, relied on. 

Under O. VII: r. 9 of the Civil Procedure 
Code the Courts in India have a general right 
togive such relief as they may think just, and are 
d sotied down as the Courts in England used 
1$ be. 


Defendant agreed to sell certain immovcable 
property to the plaintiff and the tinfe fixed for 
completion was six Wonths. The Market, how- 
eger,improved and the defendan? evaded the per- 
formance of the contract. After considerable 
delay the plaintiff served the defendant with 
notice to complete within seven days. 
Defendant failed to do so and plaintiff sued him 
for specific performance of the contract and in 
the alternative for damages. The market declin- 
ed considerably during the pendency of the suit 
and the defendant expressed hi$ willingness to 
perform the contract, but the plaintiff refused 
to accept specific performance and prcssed his 
Claims for damages t 

Held, (1) that although time was not originally 
of theessence of the contractit was open i the 
plaintiff, having regard to the conduct of the de- 
fendant, to give notice to the latter making time 
of the essence of the contract ; 

(2) that under the circumstances of the Case 
the period of seven days fixed by the plaintiff 
in nis notice was reasonable* 

(3) that defendant having failed to perform 
the contract within the time fixed was guilty 
of breach and the date of breach was the date 
an which the periodefixed in the notice expired ; 


— 


133. 
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(4) that it was open to the plaintiff to abandon 
his claim for specific performance and confine 
his claim to damages, and that the defendant 
could ,not insist that the plaintiff must accept 
specific performance. B  KARSANDAS KALIDAS 
GHIA UV. CirHOTALAL MOTICHAN», 25 Hom. L. R, 
10373 (1924) A. I. R.. (B) 119; 48 B, a59 279 


— 8. 14— Agreement to sell—~Burden subse- 
quently imposed on property—Specific perform 
ance with compensation—Compensation, assess 
ment of. 

Plaingiff agreed to purchase certain property 
from defendant but before the sale-deed could 
be executed defendant’s brother’s widow obtained 
a dectee for maintenance against the defendant 
charging the propetty in dispute with the pay- 
ment of maintenance. In a suit by the plaintiff 
for specific performance of the agreement of sale t 

Held, (1) that the plaintiff was entitled to com- 
pensation for the burden which had been imposed 
upon the property which he had contracted to 
buy owing to the decree passed in favour of the 
widow, and that he was entitled to be indemnified 
against any claim the*widow may make against 
him for maintenance § 


b nl 





(2) that the «8mpensation should take the form ' 


of a sum of money to be deducted from the price 
to be paid by the plaintiff sufficient to purchase 
an annuity equal to the amount of annual main- 
tenance awarded to the widow. B. CHHOTABHAI 
HIRACHAND U, MAGANABHAI NAGINBHAT, (1923) A. 
I. R. (B.) 271 . 500 


——— S, B2—Shecific *berfoymance-—Delay in 
suing, effect of—JDiscretion of Court, 

Under section 22 of the Specific Relief Act the 
jurisdiction to decree specific performance is 
discretionary, but the discretion of the Court %s 
Not atbitrary but sound and reasonable and is to 
be guided py judicial principles. 

Tie period of limitation for a suit for specific 
performance of a contract is three years from the 
dayon wh ch the plaintiff has notice that perform- 
ance is refused, and in the absence of anything to 
show an abandonment or asleeping over rights to 
the detriment of. third parties, delay short of the 
period of limitation does not debara plaintiff from 
claiming specific performance, 

To operate as a barto relief ina case of specific 
performance, dgjay must be of sucha charactor as 
either to prejudice the defendant or to lead him to 
the belief that plaintiff has waived his sights, 
Delay which does not amount to waiver, abandon- 
ment or acquiescence and in no way alte the 
p sition od the defendant, does not disentitle the 
plaintiff to sue for specific performance. 8. 
BEGRAJ U. ALISHER, (1923) A. I. R. (S) 50; 16 S. 
L. R. 278 897 


— g, 41—Consiruciion of dectet—-Reciprocal 
reliefs. —— 

The decree passed$n a suit for cancellation of a 
bond provided as follows:—‘‘that the plaintig’s 
claim beand is hereby decreed for cancellation of 
the bond in suit but the defendant shall have 
the right to recover Rs, s00efrom the plaintifi's 
ptoperty;*: 

E 


INDIAN GASES. 


ef 
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Held, (x) that the decree awarded reciprocal 
reliefs in terms of section 4r ofthe Specific Relief 
Act and while the plainiiff was awarded a decree 
for cancellation of the bond in suit the defendant 
was given the right to recover Rg. 500 from the 
plaintiff's property; 

(a) that there was nothing in the decree tó indi- 
cate that the intention was to relegate the defend- 
ant toaseparate suit and the decree was virtually 
a decree awarding Rs. 500 tothe defendant to be 
recovered from the plaintiffs property, which was 
capable ofexeculion. O. JuaNpA SINGH v. MUR AM- 
MAD ANWAR Kuan, (1923) A. I. R. (O.) 160. 776 
——— g. 42. See Civir, PROCEDURE Copt, 1908, 
O. XXI, r. 63 


——- B. 42—Suit to declare decree fraudulent, 
maintainability of--Consequenttal velief — Injunce 
tion, prayer for, whelker necessary, 

To entitle a plaintifftomaintaina suit for declara- 
tion under section 42, Specific Relief Act, he must 
prove that he has a present existing intercst, 
and no cause of action accrues to him until there 
is some infringement or threatened infringement 
of his right; in other words, the cloud must be cast 
before he can afk fot its removal. He must allege 
and prove hostility on the part of the defendant, 
for no Coutt wil move on putely speculative 
grounds. 

Piaintiff was the sub-lessee of a certain holdings 
The landlord brought a suit for rent in respect 
of the holding against a fictitious tenant, obtain« 
ed a decree and brought the holding to sale; 
Plaint"ff therenpon brought ` a suit against the 
landlord and the purchaser for a declaration 
that the decree and sale weré fraudulent and cole 
lusive ¢ 

Held, that the suit was maintainable under 
section 42 of the Specific Relief Act and the plaint- 
iff was not bound to Sue for an injunction by way 
of consequential relief. ©. MogksH CHANDRA 
MISSRA v, NISTARINI Dassya, 27 Cj W. N. 449; 








(1923) A. I. R. (C,) 382 hi 576 
8. 56 (e)— Injunction to resiraén criminal 
$rocetdings— Jurisdiction, exercise of. 


Though the exireme position cannot be maine 
tained that the1e is absolutely no jurisdiction in 
a Court of Equity to restraif criminal proceedings 


for the 1ecox ety of a genaltvimiposed hy a Statute, e* 


for breneh of its enactm@:ts, the Court will not 
intericze, unless in vefy special ciicumstanecs, Ly 
way of injunction or declaraticn of right, where 
the Legislature has point-d*out a mode of pro- 
cedure before a Magistrate. ©. CORPORATION oF 
CanLCoTTA v. Eryoy KUMAR AnDY, 27 C.W.N; 
787; 50 C. 813; 38 C. I. Je 360; (1984) A. I. R. 
(C.) 334 . 089 


Stamp Act (II of 1899), s. 96— Arbitration — Sub- 
mission unstampec— Award, validity cf. ` 


An award following upon an unstamped written | 


agreement to refer the matter to arbitration can- 
not be questioned by any of the parties 16 the 
reference on the ground of ebsénce of peyment of 
stamp duty, by reason of the provisigns of sec 
tion 36 of fhe Stamp Act. ©. RUNG IAr, K ATCO- 
RAM 9, KEDAR Nats, 27 C. W, N, 513 5 
e e " e 


* 
* 


ee 
^ 
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Stare decisis, principle of—Plea nol lakenin large 
number of cases, inference from. 

It is above all things necessary starve decists, 
hot to unsettle what has been settled by a 
long course of decisions. 

- When a long seties of cases extending over 
a long period of time when parties were 
tepresented by eminent Counsel ate decided in 
a Way where if a plea which was evident had 
been taken and upheld, the decision would 
have been the other way, there arises an 
irresistible conclusion that the plea was not taken 
because it was felt to be badi P.O. BRIJ NARAIN 
RAI v. MANGLA PRASAD Rar, 21 A.X. J. 9345 46 
M. L. J.23; 5 P.L. T. r; 28 C. W.N. 253; (1924) 
M. W. N. 68; 19 L. W.72; 2 P. L. R. 41; xo O. & 
A. L. R. 82; (1924) A. 1. R. (P. C.) 50; 33 M,L. T. 
4571 46 A. 95; 26 Bom, L. R. 500 659 


Statutes, interpretation of—Retrospective effeet, 
See CRIMINAN PROCEDURE Conk (Act XVIII of 
1923), 5. 195 297 


Succession (Property Frotection) Act (XIX of 

1841), s. 18— Appeal. 

No apa, lies under the provisions of section 
18 of the Succession (Property Protection) Act 
from the decision of a District Judge. A 
GAJADHAR V. MEGHA, 20 A.L. J. 358; (1922) A. I. 
R. (A) 3371 44. À. 546 502 


Suits Valuation Act (VII of 1887), ss. 8, 11: See 
Court FEES Act; 1870, s. 7 (x) (a) 874 


Super Tax Act (XIX of 1920), s. 3. See CONTRACI 
ACT, 1872, 8S. 239, 253 699 


Symbolical possession, delivery of, effect of, See 
LIMITATION ACT, 1908, Sch. I, Art. 144 564 


Tariff Act (VIII o£ 1894), as amended by Act IV 
of 1916, s. 10—-Duty payable how asceriained— 
Benefit of reduction in tariff value—Seller and 
buyer— Excess payment’ under protesi, if volun- 
lary. 

The plaintiff entered into a contract in Decem- 
ber 1922 for the purchase Dy him from defendant 
of certain Java sugar to arrive by a named ship 
about ghe end of the year at Rs. 20a cwt, 
*ax godown." git the time of the contract 
the duty was payable on sugar af 25* per cent: 
on the “tariff value,” which was fixed annually 
by notification byethe Governor-General and was 
fixed the previous,year at Rs.26-4-0. The method 
adopted in fixing wah to take on the date fixed, 
the average of the mathet prices ruling during 
the previons 12 months ending in September, 
the practice beingdo bring the new tariff valuation 
into operation from the beginning of January, 
In this case, when the goods arrived, the tariff 
valuation had beeg reduced from Rs, 26-4-0 to 
Rs. 16-40, the rate of duty remaining the same 


. at 25 per cent. The amount of duty payable 


'* benefit of 


thus became less hut on the defendant seller refug- 
ing the plaintiff buyer the benefit of the reduction, 
the plaintiff buyer had to pay the full contract 


*. emnouünt and thereafter sued to recover back the 


excess agiount paid: 
Heid, (») that the plaintiff was entitled to the 
section 10 of the Tariff Act: and . 
(2) thgt the excess amount having been paid 
to defendant under duress was legal® recoverable; 
* E » . 
. * 


GENERAT, INDEX. 


. Tn 


Tariff Aot —concld; 


The word 'duty'in section 10 of the Tariff Act. 
refers to the amount payable and is arrived at by 
taking into account the tariff value znd tke rate 
of duty and in the latter part of the section what 
can be recovered isthe “duty” paid which cannot 
be arrived at without taking into account the 
tariff value. M. Suaxoor GANI v. SABApSsTiry 
PILLAI, r8 L. W. 796; 485 M.L. J. 749; 33M. L.T. 
153; (1924) A. I. R. (M.) 236; 47 M. 222 70 


Toka Lands. See LAND ACQUISITION 197 


Trade Mark — Law  applicalle — Assignment 
of trade mark ——M anufacturer reservin® right of 
manufacture—Right of sale, assignment — of— 
Exclusive right of sale~Reputalion ingoods— 
Passing -off action—Common Law right Injung- 
lion. 

. In India there is no system of registration ror 

is there any provision for a statutory title to a 

trade mark, so that the rights in respect of trade 

marks must be determined in accordance with the 
ptinciple of the English Common Law. 

A trade mark is a, mode of watrantiug the 
origin of the goods, to which it is attached, or 
their trade association, and it is of the essenfe 
of a trade mark that its’ repxcsentation should 
be true. In this is to be found the true test of 
the assignabili:y of a trade mark. 

The title to a trade mark cannot be assigned 
ot devolve in gross, but unless the mark ĉon- 
notes a personal connection between its original 
owner and the good; in connection with which 
itis used, it may be assigned and transmitted 
with the good-will »of the business in such 
goods. It cannot be assigned when it is divorccd 
from its place of origin, or when in the hands 
of a ttansferee it would indicate something differ- 
ent to whatit indicated in the hands of a trans- 
feror. s 

A passing-off action is one in which the plaint- 
iff alleges that the defendant is ihjuring him 
in his property by wrongfully jntercepting tfade 
avhich, but for the defendant's wrongful acts, 
would come to the plaintiff in his business. Jt 
is au action in which the plaintif alleges that 
the-defendant so gets up his goods as that 
the public, intending to buy the plaintiff's 

oods, areinduced to buy the defendant poods 

in the belief that they are buying the plfintifi's 
goods, The plaintiffs goods need not be gcods 
manufactured by the plaintiff. They may be 
goods which he purchases, or which he jm- 
ports, or otherwise acquires and which he sells 
under some ‘get-up’ which conveys that they 
are goods which, whether made, igapogted, or 
sold by him, carry with them the advantage 
of the reputation that the plaintiff is res pons! ble 
for their quality or their character. 

The doctrine of passing-off cannot be soextended 
as to say that, where the sole representation is that 
the goods are the goods of a particularmanufactyrer 
it should be held that that “carries with ita fea 
presentation that they have come throngh any 
particular channel; or, putting it conversely 
that any one wha is injured by the passing-off 
of goods as thee goods of the third party can 
bring an action, 
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_ Dental Manufacturing Company Limited V. 

C. DeTrey & Co. (1912) 3 K. B, 76 at pp. 87, 
$8; 81 L. J. K. B. 1x62: 107 L. T. 111; 29 R. P. 
C, 617; 28 T. L. R. 498, relied on. 

A manufacturer, while reserving the right to 
manutacture and sell his goods with their well- 
established trade mark, cannot assign the sole 
tight to sell those goods in any particular place 
80 as to enable the purchaser to restrain members 
of the public from selling in that place goods 
which the manutacturer himself has manufac- 
tired and sold to them without any restriction 
upon their sale in that place. 

The m@re fact that a seller has popularised 
certain goods does not prevent others having 
the same goods from following him into the same 
market and competing with him there, where 
the reputation ot the goods is the reputation 
of the manufacturer and not of the seller. Q. 
IMPERIAL ToBACCO Co., Lp. v. AUBERT BONNAN, 
zo C. 762; (1924) A. Y. R. (C.) 216 198 


Teansier of Property Act (IV of 1882) s. 6 (a) 
—Contract Act (IX of 1872), s. 23—Revwer- 
sionary right, ivansfer e of —Possession not de- 
e livêred— Future conveyance— English decisions, 

application of. | ° 

An immediate? transfer by a next reversioner 
of his reversionary tights, being in Contravene 
tion of section 6 (4) of the Transfer of Property 
Acf, is unlawful and void with reference to 
section 23 of the Contract Act. 

A transfer by a next reversioner of his rever- 
sionaty rights, where the deed of transfer 
declares that the vendee hes become absolute 
owner of the transferred property and been 
put in possession, is not to be interpreted 
as a contract for conveyance in future when 
the estate fell into possession, merely because 
immediate possession could not be given at 
the time of the transfer. 

The principle that an executant is bound in 
foro conscientias tp make good his promise when 
he obtains the estate in possession is not applie 
cable to India. f 

Courts in India are bound to give effect to 
plain provisions of the Statute Law, instead of 
following a course of English decisions, which 
are based on long established practice rather 
than $n principle. O DURGA v. JAMNA FRASAD, 
9 O. & AL. R,617; 26 O. C. 368 109 


s. 7-— Transfer by non-owner, effect of— 
Guardian,defacto, whether entitled to sell minor’s 
property, à 
A man has no right to deal with property 

which Is not his own, and unless he can show 
some right to deal with it, either as agent or 
guardian of the owner of trustee or the like, any 
transfer which he purports to make cannot bind 
the lawful owner, 

Although a de facto guardiau of a minor might 
assume important re8ponsibilities in relation to 
the minor’s property, he cannot by his de facio 
guardianship clothe himself with legal power to 
sell it. A CHITU yv. CHARAN SINGH, (1923) A. I. 
R. (AJ) 563 a 205 





IND TAN CASES; 


. 
* 
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———— s, §2—T,is pendeus, doctrine of, applicabi- 
lity of——Morigage decree—Subsequent decree for 
maintenance—-Purchaser in execution of tater 
decree, whether entitled 10 vedecm purchaser In. 
execuiton of earlier decree. - 
The principle that the right of a second, Mort- 

gagee to redeem the first mortgage is not extingn- 

ished by ptoceedings in asuit on the first mortgage 
to which the second mortgagee is not a party is 
inapplicable to a case where the second mortgage 

did not exist either at the time of the suit or at 

the date of the decree ot evcn at the time of the 

sale in execution of the decree. 
In a suit for maintenance by a Hindu widow, 

a mottgagee decree-holdet against the family prop- 

erties was impleaded as a party. The widow 

cbtained a decree for maintenance which was made 

a charge on the interests in the properties of the 

mortgagor subject to the lein claimed by the mort- 

gagee detree-holder. In execution of tne mort- 
gage decree, the properties were brought to sale 
and purchased by, and delivery of posscssicn made 
to, the decree-holder. In execution of the decrce 
for maintenance the same property was again 
suld and the auction-purchaser thercin contended 
in exeention proccedings that his purchase was 
valid subject to the mortgage which he claimed 

to be entitled to redcem t 

Held, (1) that the charge Cfeated by the moin- 
tenance decree came into existence only on the 
date of the decree and not earlier and the mere 
fact that the widow was not impleaded ip the sale 
proceedings jn execution of the wortgage decree 

did not give her or the purchaser in execution of 

her decree any tight to redcem the mortgage; 
(2) that tne rights of the mortgagee decre- 

holder having been espressly saved by the main- 
tenance decree, the doctrine of lis pendens did not 
affect the rights of the mortgagee in the Case so as to 
prevent him from proceeding in executiod against 
the property, merely becaure the maintenance 
decree gave a Charge to the widow on the interest 

of the mofigagar. M VENKATARAYA AIVAR wv. A, 

V. RANCIVAN CHETYy, 46 M, L. J. 258 19 L. W, 

381, (1924) M. W. N. 344; (1924) A. UR. 501 
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S. 58-—Fraudulent tratisaction— Plaintiff, 
what must prove——M origage io pay off deis— 
Payment to some credilorse-Morigage, whether 
can be challenged. 4 
Inacase under section 453 of the Transfer of 

Property Act, it must be shown that the transfer 
though fora valuable consideration, was for tle 
purpose of defeating or delaying creditors, and 
should be known to the transferee as such. 

A transfer to pay off some creditors to the 
exclusion of others is not fraudulent. N SUBHANALI 
v. BODULAL, (1923) A.I. R. (N)17 ° 1087 
—— s, D3— Fraudulent  transfer—' Colourable- 

transaction. . . 

Section 53 of the Transfer of Property Act 
contemplates a transfer. of property binding as 





between the parties to it, but one which is voi¢-- 


able in the circumstances laid 


down in the Sec- 
tion. i . 


*1f, however, the transaction is mergy colour?’ 


able and ngt meant to be acted upon between 


š 
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the parties thereis no transfer at all, but merely 

a fraudulent attempt to avoid a liability. P 

Buacwan LAL v, RAJENDRA. PRASAD, 4 P. L.T. 

409; (1923) A. I. R. (Pat. 564 ` 1 

———— 8. 53— Fraudulent transfer—Inteniion to 
defeat and delay creditors. 

When a transfer is made gratuitously and the 
effect of the transferis to defeat or delay any cre- 
ditor, the intention on the part of the transferor 
So to defeat or delay may be presumed, Where 
the available assets left after the conveyance are 
not sufficient to pay the debts of the transferor 


the law willinfer an intention to defeat and delay 


creditors, N MULLA FAIZ ALI c. HARKUAR, (1923) 

AE R. (N.) 334 50 

—^ —$8. 0d — Transfer of land—Deed of veline 
quishment—Titleto Property, whether passes. 

A deed of rélinquishment does not confer a 
title and title to land cannot pass by admission 
when the Statute requires à deed of conveyance. 
P GOBIND PRASAD v. JAGDEEP SAHAI, x P, I, R. 
316; (1924) A. I. R. (Pat.) 185 
—— —— S. DD (2), applicability of—Sale— Vendo, 

descyibing himself as owmer— Covenant as to title, 
Where a person sells property describing 
himself as owner thereof, he must be deemed 
to contract with the purchaser that he has full 
proprietary title'in the property and section 
' 55 (2) of the Transfer of Property Act will “be 
‘applicable to the case, unless it is shown that 
the benefit of the rule has been lost to the 
.putchaser by fraud, notice, waiver of express 
or implied contract. A Kanr DIN v. MADEO, 
(1923) A. I. R. (AJ) 169° 882 
. —e— S. 98 (a) (e)—Construction of document 
~ —Sale—Morigage by way of conditional sale— 
y Intention of parties—Surrounding circumstances 

— Lapse of time— Burden of proof— Question of 

baw and fact—Oval evidence, admissibility of. 

The definition of a mortgage is piven in:clause 
(a) of section 58 of the Transfer of Property Act, 

-and the subseqgent clauses are merely particular 
‘cases of this definition. ^ xe" 
Beforega document can be treated as a mort- 


gage by conditione! sale it must first be shown ° 


to be a mortgage, that is the property, must have 
been transferred as security for a debt. 

' The test of whet&er a document is a sale or 

. a mottgage is the intention of the parties at the 
‘time of entering into* the transaction. 

in determining the intention of the parties as ex- 

a pressed in the deed the Court must keep two 

principlesin view, ditst, that the intention of the 

arties must be gathered fromthe terms of the deed 

7 ttself and the surrounding circumstances, oral evi- 

dence being excludedgby the provisions of section 92 

' of the’ Evidence Act; and, secondly, that where 

_a deed is "attacked after a long period of years 

. the burden of proving that it is not what it pur- 


7 ports to be lies heavily on the person attaching: 
dt i 


—eSo far as the nature of the contract is to 
be Tathered from the language used in the deed 

it is a qwestion ol construction which is a question 
6f law. 5o far, however, as itis to be gatheréd 
‘from external facts proved in evidgnee, it is a 
queation of fact, 
E 
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Transfer oi Property Act—concld: 


A document which was on the face of ita sale- 
deed contained a condition that if the purchase- 
money and any atreats of rent which happened 
to remain due at the time of fe-paymtnt were 
re-paid to the vendee on the lest day of Jeth sixtecn 
years after the purchase, the vendors would be 
entitled to get back the property, but it was clear- 
ly stipulated that unless payment was made 
on the day fixed no tight of re-purchase would 
be reserved to the vendors; ` 

Held, that there was nothing in the docu- 
ment to suggest that the parties infended to 
create a mortgage by way of conditional sale. A 
BISHAMBAR NATH v. MUHAMMAD UBAID ULLAH 
Kuan, 21 A. L; J. 5035 45 A. 581; (1923) A. I. R. 


(A.) 586 572 
—— —— ss, 108 (b), 117. See LANDLORD AND 
TENANT 9022 


—— —— g. 115—Landlord and tenant— Ejectment 
of tenant—Decree, effect of —Sub-tenant, whether 
can fesist execution, 

A landiord cannot glye to a tenant or a sub- 
tenant something which he does mot posses 
himself. If his rights Are gone,othose who 
claim under aud through him Ivse their rights 
also. 

I$ is convenient that actions for ejectment 
based. on forfeiture should be brought against 
all the parties interested in the premisis, but 
the omission of the landlord to make every 
sub-tenant a paity to the action would not 
limit the landlord’s gight to exccute ihe decree 
against those persons only wiso were parties to 
the decree, ( RAMKISSENDAS v. BINJRAJ, CHOW- 
DHURY, 50 C. 419; (1923) A. I. R. (C.) 691 910 


—-—— &. 198 — Gifi-— Attesiation— Scribe, whether 
car attest. | ii 
A gift deed in order to be valid requires attest- 
ation just in the same manner as a mortgage. 
e.The writer ofa deed may also be an attesting 
Witness provided he attests the execfüion of it, 
An attesting witness must see the executant 
sign the deed and must subsequently sign his own 


name as Witness in token thereof. ER AUNG RHI 
v. MA AUNG KRWA PRU, I. R. 557; (1924) A. I. 
R. (R.) 139 e 862 


Trial by Jury— Verdict before concussion of evidence, 
legaitty of—Further evidence after verdicl — Fyesh 
verdict. 

Lefore a case can be submitted to a Jury 
all the evidence on both sides must be con- 
cluded. There is no power in a Judge to present 
a case to a Jury subject to conditions, and 
once a verdict is delivered there is no power in 
the Trial Court or in the Jury to reconSider that 
verdict except under the p ovisions of section 
304 of the Code of Criminal Procedure, which 
provides that where a wrong verdict is delivered 
by accilent or mistake the Jury may amend it 
before or immediately after it is recorded, 
With this exception the Jutyis functus officio as 
Soon as its 'verdictis announced t- the Court, 

Once ‘the yerditt of the Tri“ diis 
it is illegal to admit ^ 


un. NN 


i135 A3 
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invite the Jury to give a fresh verdict, L Lyuz 
v. EMPEROR, 4 1« 382; (1924) A. I, R. (L) 17 25 
Cr. In. J. 377 425 
Trusts, public and private, See C1VII, PROCEDURE 

ConE, 1998, s. 92 97 
U. P. Land Revenue Aci (III of 1901), s. 86. Sce 


AGRA TENANCY ACT, I90I,sS. 10, 165 382 
mm §, $9. See AGRA TENANCY ACT,1901,8. 
16 10382 


: — sg. 111 (o), 188 (5)-— Jurisdiction of Civi 
and Revenue Courts—Paritiion of mahal—~ Ques- 
tion of. title—Talukdati properiy—Sanction of 
Local @overnment, 

A discussion as to the power or willingness of a 
Revenue Court to partition a mahal is beyond 
the jurisdiction of a Civil Court. A Civil Court 
has authority to decide that a particular person 
is owner ofa certain sharein a makah but cannot 
direct Revenue Court to separate that share 
by partition.: Similarly, a Civil Court cannot 
prevent partition of a share even if the proceed- 
ings of the Revenue Court be contrary to the 
rules and regulations laid down for its guidance. 

The question of stay of partition proceedings 
$n respect of talugqdari property for want of the 
sanction of the Local Government can be agitated 
only in the Revenue Court. O MOHAMMAD AHSAN 
ALI v. MASUD ALI, 10 O. E. J. 339; 10 0; & A. I 
R, 146; (1924) A. I. R. (O.) 149 358 


Usuituctuary mortgagor's interest, maiureof. See 
ADVERSE POSSESSION 125 


sutious Loans Act (IX of 1918), application of. 
g See CIVIL, PROCEDURE Con, 1908, O. XII, 7. 6 382 


Vendor and purchaser—Delivery of goods from time 
to time—Seller, repudiation by—Cause of action 
Civi] Procedure Code (Act V of 1908), O. 
VIII, r. 6—Set-off and counter-claim, disitne 
on between — Unliquidated damages, clatm for 
—Onmission to plead set-off— Amendment of pleas 
—Limitation, plea of—Plainitff, what must 
“prove—- Bombay High Court Rules, f. 118, bro- 
cedure wnder. e. 
Where atradesman hasa bill against a party 

for any amount in which the items are so 
connected together, that it appears” that the 
dealing is not intended to terminate with one 
contract, but to becontinuous, so that one item, 
if not paid, shall be united with another and 
form one contiSuous demand, the whole together 
forms but one cause of action and cannot be 
divided. 

Bonsey v. Wordsworth, (1856) 18 C, B. 3233 25 
lL. J. C P. 2o5 2 Jut. (N.8.) 4941 4 . R, 
566; 239 Ë. R. 1395;107 R. R. 318, Kedar Nath 
Mitley v. Denobandhy Shaha, 31 Ind, Cas. 626; 19 
C. W. N. 724; 42 C. 1043, followed. f 

In the case of a contract for the delivery 
of goods from time to time, when the seller 
cleatly shows bis intention not to be bound 
by andto repudiate the contract, the buyer, 
if he pleases, may treat the notice of inten. 
tion asinoperative, and await the time when 
the contract is to be executed and then 
boli the seller responsible fog all consequences 
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Vendorand purehaser--contd; 


of non-performance, but in that case he keeps 


the coutract alive for the benefit of the seller. 


as well as his own; the buyer remains subject 
to all his obligations and liabilities under it, and 
enables the seller not only to complete the 
contract, if so advised, notwithstanding his 
previous repudiation of it, but also tò take 
advantage of any supervening circumstances 
which would justify him in declining to complete 
it. On the other hand, the buyer may; it’ he 
thinks proper, treat the repudiation of the seller 
as awrongful putting an end to the contraot, 
and may atotce bring his aotion as ona breach 
of it, and in such action he will be entitled to 
such damages as would have arisen from non- 
performance of the contract at the appointed 
time, subject, however, to abatement in respecte 
of any circumstances which may have afforded 
him the means of mitigating his damage. 


The omission to plead part of the cross-claim 
as a set-off amounts merely to a technical defect 
which can be cured,if necessary, by an amend. 
ment ofthe pleading.  — 

A claim for unliquidated damages for alleged 


breach of contract cannot be allowed as a set- , 


off under O. VIIL,r, 6 of the Civil Procedure 
Code. But the Code does not exclude what is 
called an equitable set-off, provided the defend. 
ants’ cross-demand arises out of the same 
transaction as the plaintiffs' claim. ; 


Sisphen Clark v. Ruthnavaloo Gheiis, 2 M. H. C., 
R.. 296 at p. 303, followed, 
Under r. 118.ofthe Bombay High Court Rules 
a defendant may set up by way of setoff or. 
counter-claim, against the claims of the plaintiff, : 
any tight orclaim whether such set-off or coun 1 

ter-claim sounds in damages or not. 

Nothing which was not a good set-off" 
before the passing of the said fule can be a, 
good set-off under the said rule; the set-off musi ! 
still befor an ascertained sum orit must artise 


out of the same transaction as the plaintiff's 


claim. A countet-claim, howeve?, need not arise: 
out of thesame transaction. . M 

Set-off is à ground of defence and 4t should ^ 
be pleaded in the written statement. Counter. 
claim does not afford any defence to the 
plaintif'S claim; it is agweapon of offence 
which enables a defendant to eünfotce a claiir ` 
against the plaintif as, effectually as in a. 
independent action. 

If the Statute of fimitations is pleaded tc 
a defence of set-off, the plaintiff, in ordei 
to establish his plea, must prove that the 
set-off was barred when the plaintiff com 
menced his action, it is mot enough to prove 
that it was barred at thé time wien it was 
pleaded. ; | 

In the case of a counter-claim it is enough 
forthe plaintiff to prove tHat the counter-claim 
was batred when it was pleaded. 

Three different contracts were entered iuto by, 
the parties, one on the r6th April 916 N 
two on April 6, 1917, by which the plaintiff: 
agreed tosupply lime to the defendÉnts, Ne 
time was mentioned for the paymdt of the 


. e 
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“ price underthe first contract but the other two 
.Contracts provided that defendants should pay 
„the price of such quantity as was delivered after 


retaining 10 per cent. as a deposit and the 
balance should be pali on the completion of 
the building work. Deliveries were made under 
the two later contracts until Jute ro, 1917, 
when on aecouut of disputes having arisen between 


-the parties plaintiffs refused to supply lime, After 
-a good deal of correspondence between the 
- parties, the plainiiffs eventually put an end to 
."the contracts on July 3, 1917, on the ground that 


the defendants. had not paid them all that was 
due to them. Defendants thereupon commenced 
purchasing limein the market against the plaintiffs 
and bought about 400 candies between July 4 
and 13, 1917. On July 6 they intimated 
the fact to the plaintiffs stating that they (the 
defendants) would hold the plaintiffs liable for 
the consequence. On August 13 defendants 
again wrote to the plaintiffs stating that they had 


- bought 400 Candies of lime and would give them 


one more opportunity not to commit further 
breaches of the contracts, adding that if they 
failed to deliver a sufficient quantity of lime 
within 48 hours they could buy the same in the 
market against the piaintiffs. As on previous 
occasions the plaintiffs did not reply to this 
letter. Thereafter defendants purchased several 
candies of lime between October 3 and 30, 
1917. On March 19, 1918, defendants sent a 
Solicitors notice to the plaintifs demanding 
Rs. 494 as damages alleged to have been sustain- 
ed by them by reason of the plaintiffs’ failure 
to deliver lime. Plaintiffs again did not reply. 
On June 8, 1920, they filed the present suit to 
recover the balanceof the price of lime sold and 
delivered] to the defendants under all the three 
Contracts. The defendante filea the written 
statement on September 14, 1920, in which they 
counter-claimed a larger sum than that claimed by 
the plaintifis as damages for faiiure on the part 
of the plaintiffs to deliver the balance of the 


goods 5 

Held, (t)*that the plaintiffs’ claim in respecé 
of the items prior to June 7, 1917, was not 
barrfü by limifation as both the parties kept 


. " only one account of the transaction from the date 


á 


oo " 
Tm 


of the first contract; 

-(2) that the bach, if any, of the contracts took 
place on July 6, 1917, the date of the plaintiffs’ 
repudiation; i 

(3) thatthe fact that the defendants had not 
pleaded a set-off by their written statement did not 
preolude them from pleading a set-off now; 

(4) that the defendants’ cross-claim was timc- 


barred. B NAJAN Almi HAJIALI v. SAL- 
MAHOMED PEERNADOMED, 24 Bom. L. R. 998; 
(1923) À, I. R- ( ») 113 E * 046 





— Hindu joint family— Agreement lo pur- 
chase by [athePin personal capacity —Sons, liability 
of —Contract. Act (I X of 1872), s. 37. 


Whete the father of a Hindu joint family en- 


“eters into an agreement for purchase in his per- 


“sonal cgpacity, 


on his death, his sons, as the 


se surviing members of the family (as distipgnished 
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from his heirs and representatives within the 
ineaning of section 37 of the Contract Act) are 
not bound by the same, and are entitled to a 
refund of any eatnest money paid by the deceased 
together with interest. Fat RAMDULARI KVER 
v. JANG BAHADUR SINGH, (1923) Pat. 247; (1923) 
A. T. R. (Pat.) 589. ^04 978 


-— Interest on unpald purchase-money, agree- 
ment as io —Liability of purchaser—Wilful default 
of vendor—Defaull of both parties, effect of. 
Where a contract of sale of inimoveable prep- 

etty provides that it from any cause whatevcr 

the purchase-money is not paid by the date fixcd 
the purchaser shall pay interest gn the unpaid 
purchase-money at acertain rate, the vendor rat- 
not claini interest if delay in payment of the pur- 
chase-money occurs owing to his wilful default, 
as he cannot take advantage of his own wrong. 

Williams v. Glenton, (1866) 1 Ch. App. 200 at 
p. 206; 35 L. J. Cl. 284; 12 Jur. (N. $.) 175; 13 L. 
T. 727; 14 W. R. 294 and In re Woods and Lews? 
Corniract, (1896) 2 Ch. 211 at p.213; 67 IL. J«Ch.475; 
78 L. T. 665; 46 W. R. 6433 r4 T. L. R, 4573 
aflirming (1898) 1 Ch. 4333 78 I. 1.2501 46 W.R. 
373, relied on. . 

Lapse of time occhsioned merely by fhe gefect 
of the vendor’s tiile not known tp him at the date - 
of the contract, especially Where immediate steps 
are taken by the vendor to remedy the defect 
will not, however, exempt the purchaser from pay- 
ing interest on the unpaid purchase-nioney un- 
der such a clause as the above. 

Where delay in the payment of the putchase- 
money is occasioned by the default of both 
parties the pa is still liable to pay interest 
under the claude, as it cannot be said that the 
delay was caused exclusively on the part of the 
vendor, which alone entitles the purchaser to 
exemption from liability to pay interest under 
the clause. B SUBHADRABAI v, MANOMADBIAJ, 
25 Bom, L. R. 931) (1924) A, I. R. (B.) 187 £4? 
— Sale, oral—  Possession--Subsequent sale by 

registered. deed——Subsequent vendee, whelker can 

eject prior vendee— Tvansfe? of Property Act(IV 

of 1882), 5. 54. i 

A purchaser of land under an ofal sale who has 
paid the consideration for the sale and has bccn 
put ih possession cannot be ejected by a subse- 
quent purchaser of the property under a register- 
ed sale-deed who takes with notice of the 
sale in favour of the prior purchaser, It is 
immaterial that on the date®of the suit for eject- 
ment the remedy of the prior purchaser by way 
of specific performance of the contract of sale 
in his favour had become barred by time. B 

AXMAN MANKAR KASAR v, RAVJr DHANSINGIL,«- 
25 Bom, I. R. 10273 (1924) A. I. R? (B2 150 805 


Will construction of— Circumstance taking place 
long after execution, whether affects construction; 
Bach Will must be interpreted according to its 

own language and the circumstances attending 

its conception. A circumstance which takes place 
long after the execution of a Will and the death 
of the testator, can afford no assistance in the 

interpretation ofthe Will. I, SumRa KHALUN v, 

MUHAMMAD Atl £HAH, (1923) A. IL R, (16) 559 58 

* e 5 
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——~, consiruction of-—Devise of property in subs 
ordinaMon to principal devisee, meaning of-~~ 
Devise of profits whether includes corpus. 

A testatrix providedin het Willthat her daughter 
would be the talugdar after her death, and then 
“went. onto direct that out of her entire property 
her daughter would be deemed to bethe owner 
of an eight annas share and that the remain- 
ing eight annas would be owned by herhusband's 
nephews in subordination to her daugthet 
and that the ptofits of the property would be 
appro priatgd by the legatecs accordirg to their 
ghares:. 07 
Held, that the proprietary share in half the-prop- 
erty had been equeathed "tp the nephews and 
that the subordination in which they were placed 
to fha daughter was one af rerpect and position 
and ppt in respect of theis proprietary title, 

In order to show that an unlimited device of 
profits is less than a devise of the corpits some 
evidence should be found in the conte of the 
Willorin the circumstances affecting the property. 


O MOHAMMAD AHSAN ALI 2. MASUD AIr, 100, Is. 


Je 339; 100. & A. L R- 446; (1924) A. I. R. 21 

149 

e, constuction, eof— Waki— Bequest whether of 
property oy of value—Esiate yealised by ad- 
minisiratoy— Interest, whether payables- 

A Muhammadan testator by bis Will left one- 
third of his property, of which he was competent 
to dispose, for charitable purposes, The whole of 
the property was after his death realised by his 
administrator t ' 

Helg, (1) that the charity was cnd bad through- 
out been entitled to one-third of the estate of the 
deceased and not merely to a sum representing 
ihe value of one-third of the estate at ihe date of 
tie testator's death; 


(2) that tite charity was, therefore, entitled to” 


one-third of, the total realizations of the estate 


plug interest fromthe date of realization tiil the Ct. I. J.400 448 ` 
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date `of payment. P Ü Mirza MAHOMED. qe 


OEZICIAL ÁsSIGNEE, 18 L. W.a277 (1923) A. I. R. € 
765 


(P. C.) I46 


Witness, statement of, in. Police investigation—State~ 

ment retracted before Committing Magistrate and 
. Sessions Judge—Evidential value. vr 

Tt is not safe to rely upon a statement made 
by a witness before tbe Police during the investi- 
gation but retracted before the Committing Magis- 
trate and the Sessions Judge. N GANPAT +: 
EMPEROR, 25 Cf. I. J. 250 999 


Workman’s Breach of Contract Act (XIII of 1859), 

s. 2—Carricy, whether workman. 

A contract to.carry stones cannot be described 
as a contract of an artificer, workman or labourer, 
within the meaning of section 2 of the Workman’s 
Breach of Contract Act. L JAFAR v. EMPEROR 
3 Y. 371; (1922) A. I. R. (L) 443; 25 Cr. L. J. 345 

&00 


——-—— 88.2, A4— Proceedings: under Act— Agree 
ment executed in Heu of former advance, validity of. 
The '"advance ` mentioned in section 2 of ihe 

Workman’s Breach of Contract Act may be an 

advance made at the time of entering into’ the 

contract or at some time earlier. 
Accused , on being arrested under the Work- 
mans Breath of Contract Act and being charged 
with a breach of Contract executed another agree- 
ment in lieu of the former advance to work for 
another period of- one year for the complainant. 


He failed to Carry ont the agreement and proeced-- 


ings under the Act were taken against him ; 

Held, that the fresh agreement excCuted by the 
gecused in liet-of the former advance was per- 
fectly valid and was recognised by section 4 of the 
Workman’s Breach of Contrat Act. A ABDUL 
Rastro KHAN v. NISAR MUüAMMAD KHAN, 45 A: 
691; (1924) A, I. R, (A) 143; 21 A. In Je 622" 25 


